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CHAPTER  XCVII* 

CRIMINAL  LAW 

A.    Elkments  of  Cbime  and  Defenses 

f  1030.    Nw^5«sity  of  proof  of  motive. 
1930(1).  Indiana. 
1980(2).  Kansas. 
1930(3).  Nebraska. 
1990(4).  North  Carolina. 

1931.  Do  resa— Coercion  of  wife  by  husband. 
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1937(1).  Arkansas. 
1937(2).  Wisconsin. 

B.    Capacitt  to  Commit  Cbime  and  Rbsponsibtlitt  Therefob 

1.    Insanity 

1988.    What  constitutes  insanity  which  will  relieve  from  consequences  of 

act  otherwise  criminaL 
1988(1).  Connecticut 
1938(2).  Kentucky. 
1938(3).  Missouri. 
1938(4).  Montana. 
1938(5).  North  Carolina. 
1938(6).  Oklahoma. 
1988(7).  Oregon. 
1938(8).  Texas. 
1988(9).  Wisconsin. 

1939.  Weakness  of  intellect. 

1939(1).  Missouri. 
1989(2).  Texas. 

1940.  Right  and  wrong  test  of  responsibility  for  crlma 

1940(1).  Kansas. 
1940(2).  North  Carolina. 

1941.  Irresistible  impulse. 

1941(1).  Arkansas 
1941(2).  Iowa. 
1941(3).  Montana. 
1941(4).  Nevada. 
1941(5).  Wyoming. 

1942.  Lucid  intervaL  ' 
J.943.    Partial  insanity  or  insane  delusiona 

1943(1).  Missouri. 
1943(2).  Pennsylvania. 
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I  ld44.    Excitement  and  passion  as  constituting  insanity. 
Id44(l).  Idaho. 
1944(2).  Missouri. 

1945.  Matters  considered  In  determining  issue  of  sanity. 

1946.  Cautionary  instruction  with  respect  to  plea  of  insanity. 

1946(1).  Alabama. 
1946(2).  California. 

2.    Drunkenneu  or  V»e  of  Druffi 

1947.  Drunkenness  in  general. 

1947(1).  Arkansas. 
1947(2).  California. 
1947(8).  Connecticut 
1947(4).  Iowa. 
1947(5).  Kentucky. 
1947(6).  Nebraska. 
194S     Insanity  from  use  of  drugs  or  liquor* 
1948(1).  Conneeticnt 
1948(2).  Missouri. 
1948(3).  North  Carolina. 

1949.  Same — Temporary  insanity. 

1949(1).  Texas. 
1949(2).  Virginia. 

C.    Parttks  to  Offenses 

1950.  Wno  are  parties  in  general. 

1951.  Liability,  as  priuctpats,  of  persons  aiding  and  abetting, 

1951(1).  Alabama. 
1951(2).  Arkansas. 
1951(3).  Kansas. 
1951(4).  Missouri. 
1951(5).  Montana. 
1951(6).  Oklahoma. 
1951(7).  1>e^&s. 

1952.  Necessil7  of  actual  bodily  presence  at  scene  of  crime. 

1952(1).  California. 
1952(2).  Oregon. 
1952(3).  Texas. 

1953.  Liability  as  principals  in  second  degree. 

1958(1).  Georgia. 
1953(2).  Virginia. 

D.      EVIDENCB 

1954.  Presumption  of  innocenca  . 

1954(1).  United  States.- 
1954(2).  Alabama. 
1954(3).  California. 
1954(4).  Oeorgia. 
1954(5).  Illinois. 
1954(6).  Indiana. 
1954(7).  Iowa. 
1954(8).  Kansas. 
1954(9).  Kentucky. 
1954(10).  Louisiana. 
1954(11).  Michigan. 
1954(12).  Mississippi. 
1954(13).  Missouri. 
1954(14).  Montana. 
1954(15).  Nebraska. 
1954(16).  New  Jersey. 
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1»54(17).  New  Mexico. 
1954(18).  Oklahoma. 
1954(19).  Texas. 
1954(20).  Virginia.  * 
I  1965.    Dnration  of  presntiiptioii  of  Innocence. 
1955(1).'  Illinois. 
1955(2).  Indiana. 
1955(3).  Kansas. 
1955(4).  Oklahoma. 
1955(5).  Washington. 

1956.  l*re!«trmption«  ftM  burden  of  proof  fts  tx)  sanity. 

1956(1).  i^lifornia. 
1956(2).  Florida. 
1956(3).  Illinois. 
1956(4).  Missouri. 
1956(6).  Nebraska. 
1956(6).  Nevada. 
1956(7).  New  York. 
1956(S).  Norili  Carolina. 
1956(9).  Oklahoma. 
1956(10).  Tennessee. 
1956(11).  Texas. 
1956(12).  Washington. 
1956(13).  Wyoming. 

1957.  PresHmption  of  continntince  of  insanity. 

1957(1).  United  States. 
1957(2).  Indiana. 

1958.  Presumptions  with  respect  to  capacity  of  diild  io  cotnmit  crime 

1959.  Presumption  from  absence  of  evidence  of  motive. 

1959(1).  Mi^oufi. 
1959(2).  VirgilrfA. 

1960.  Effect  of  indictment 

1961.  Presumption  that  one  intend.s  natural  cotise^uenced  of  acts. 

1962.  Presumption  from  previous  conviction. 
19tS.    PresumptHm  from  fligfht. 

1963(1).    United  States. 

1963(2).  Alabama. 

1963(3).  Georgia. 

1963(4).  Indiana. 

1963(5).  Iowa. 

1963(6).  KaHttm. 

1963(7).  Louisiana. 

1963(8).  Missouri. 

1968(9^  Mew  J<ei*sey« 

1963(10).  Oregon. 

1963(11).  Washington. 
1964.    Presumption  from  voluntary  surrender  to  authorities. 

1964(1).  Alabama. 

1964(2).  Mississippi. 
1906.    Silence  as  admission. 

1966.  Failure  to  produce  evidence. 

1966(1).  Iowa. 
1966(2).  New  Jersey. 

1967.  Inference  from  failure  of  accused  td  teiftOfy. 

1968.  Cautioning  Jury  agninst  draiMiig  i&ferences  unfavorable  to  defend- 

ant from  his  failure  to  testify. 
1968(1).  Indiana. 
1968(2).  Iowa. 
1968(3).  Massachusetts. 
1968(4).  Mississippi. 
1968(5).  Montana. 
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3968(0).  New  Mexico. 

1968('n.  North  Carolina. 
1968(8).  Texas. 
1968(9).  Washington. 
f  1969.    Presumption  from  fabrication  of  evidence. 

1970.  Inference  from  failure  to  establish  alibi. 

1971.  Oi*aI  statements  or  admissions  of  defendant. 

1971(1).  Iowa. 
1971(2).  Michigan. 
1971(3).  Oregon. 

1972.  Contradictory  statements  by  defendant  as  to  whereabouts  at  time 

crime  committed. 
1973..  Confessions. 

1973(1).  Alabama. 
1973(2).  Delawara 
1973(3).  Georgia. 
1973(4).  Illinois. 
1978(6).  Kentucky. 
1973(6).  Michigan. 
1973(7).  Mississippi. 
1973(8).  Oklahoma. 
1973(9).  Texas. 
1973(10).  Washington. 
1973(11).  West  Virginia. 

1974.  Necessity  and  sufficiency  of  proof  of  corpus  delicti  to  warrant  con- 

sideration of  alleged  confession. 
1974(1).  California. 
1974(2).  Oregon. 

1975.  Distinction  between  admissions  and  confessions. 

1976.  (Ik)nsidering  admissions  or  confessions  of  defendant  as  a  whole — 

E}ffect  of  statements  in  his  favor. 
1976(1).  Kansas. 
1976(2).  Missouri. 
1976(3).  Texas. 

1977.  Admissibility  against  defendant  of  acts  and  declarations  of  alleged 

co-conspirators. 
1977(1).  United  States. 
1977(2).  Missouri. 
1977(3).  Texas. 

1978.  Declarations  of  codefendant 

1979.  Accomplice  testimony — Who  are  accomplices. 

1979(1).  Arkansas. 
1979(2).  Texas. 

1980.  Right  to  convict  on  uncorroborated  testimony  of  accomplica 

1980(1).  United  States. 
1980(2).  Arkansas 
1980(3).  Florida. 
1980(4).  niinois. 
1980(5).  Kansas. 
1980(6).  Missouri. 
1980(7).  New  York. 
1980(8).  Oregon. 
1980(9).  Texas. 
1980(10).  Washington. 

1981.  Sufficiency  of  corroboration  of  accomplice  testimony. 

1981(1).  Alabama. 
1981(2).  Arkansas. 
1981(3).  California. 
1981(4).  Georgia. 
1981(5).  Idaho. 
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1081(6).  Minnesota. 

1981(7).  Oregon. 

1981(8).  Texas. 

1981(9).  Washington. 
f  1082.    Sufficiency  of  evidence  ontslde  of  testimony  of  accompUc!^ 
1963.    Circumstantial  evidence. 

1983(1).  United  States. 

1963(2).  Alabama. 

1963(3).  Arkansas. 

1983(4).  California. 

1983(5).  Delaware. 

1983(e).  Florida. 

1983(7).  Illinois. 

1983(8).  Indiana. 

1983(9).  Iowa. 

1983(10).  Kansas. 

1983(11).  Michigan. 

1983(12).  Minnesota. 

1963(13).  MississippL 

1983(14).  Missouri. 

1963a5).  Montana. 

1983(16).  Nebraska. 

1983(17).  New  Mexico. 

1988(18).  New  York. 

1983(19).  North  Carolina. 

1983(20).  Oklahoma. 

1963(21).  South  Carolina. 

1983(22).  South  Dakota. 

1983(23).  Tennessee. 

1983(24).  Texas. 

1983(26).  Virginia. 

1963(26).  Washington. 

1983(27).  West  Virginia. 

1983(28).  Wisconsin. 
1984.    Acts  of  blood  hound?  as  evidence. 
1965.    Evidence  of  defendant's  good  character. 

1985(1).  Alabama. 

1986(2).  Arizona. 

1966(3).  Arkansas. 

1985(4).  California. 

1985(6).  Colorado. 

1985(6).  Georgia. 

1985(7).  lUinois. 

1985(8).  Iowa. 

1985(9).  Kansas. 

1985(10).  Louisiana. 

1986(11).  Massachusetts. 

1986(12).  Minnesota. 

1965(13).  Missouri. 

1985(14).  Nevada. 

1985(15).  New  York. 

1985(16).  Oklahoma. 

1985(17).  Oregon. 

1985(18).  Pennsylvania. 

1985(19).  Virginia. 
1986.    Evidence  of  defendant's  bad  character* 

1966(1).  Michigan. 

1986(2).  Mississippi. 

1986(3).  Oregon. 
1967.    Method  of  proving  character  of  defendant. 
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I  19S8.    Evidence  of  other  offenses. 

1988(1).  Indiana. 

1988(2).  New  Mexico. 

1988^).  Oklahoma. 
1989.    Limiting  tfftet  «f  evidence  of  etiser  criaiM. 

1989(1).  Oregon. 

1989(2).  Texaa 
1900.    Instructions  to  disregard  certain  evidence — Ooodnct  of  bloodhounds. 

1991.  Sufficiency  of  evidence  in  generaL 

1991(1).  Alabama. 
1991(2).  California. 
1991(3).  Ck)lorado. 
1991(4).  Georgia. 
1991(5).  Illinois. 
1991(6).  Indiana. 
1991(7).  Mississippi. 
1991(8).  North  Carolina. 
1991(9).  West  Virginia. 

1992.  Effect  of  discrepancies  in  testimony  on  immaterial  matters. 

1993.  Reasonable  doubt. 

1993(1).  United  States. 
•   1993(2).  Alabama. 
1993(3).  Arkansas. 
1993(4).  California. 
1993(0).  Colorado. 
1993(6).  Connecticut 
1993(7).  Florida. 
1993(8).  Georgia. 
19a3(9).  IlUnois. 
1993(10>.  Indiana. 
1993(11).  Iowa. 
1993(12).  Kansas. 
1993(13).  Kentucky. 
1993(14).  Louisiana. 
1993(15).  Massachusetts. 
1993(16).  Michigan. 
1993(17).  Missouri. 
1993(18).  Montana. 
1993(19).  Nebraska. 
1993(20).  New  Jersey. 
1993(21).  New  Mexico. 
1993(22).  New  York. 
1993(23).  North  Carolina. 
1993(24).  Oklahoma. 
1993(25).  Oregon. 
1993(26).  Pennsylvania. 
1993(27).  South  Dakota. 
1993(28).  Virginia. 
1993(29).  Washington. 
1993(30).  West  Virginia. 
1993(31).  Wisconsin. 

1994.  Necessity  that  each  Juror  be  satisfied  beyond  a  reasonable  doubt. 

1994(1)  Alabama. 
1994(2).  California. 
1994(3).  Indiana. 
1994(4).  Mississippi. 

1995.  Application  of  doctrine  of  reasonable  doubt  to  subsidiary  facts. 

1996.  Sufficiency  of  evidence  as  to  identity  of  person  committing  alleged 

offense. 
1996(1).  Arizona. 
1996(2).  Indiana. 
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{  1997.     Sufficiency  of  evldelice  tt  Intent. 

1997(1).  California. 

1997(2).  Nebraska.  '  •  "/  ^ 

199S.     Sufficiency  of  evidence  of  defensefi.  -  .' ' 

1999.  Snfflciency  of  evidence  on  issue  of  sanity  or  insanity, 

1999(1).  California.  '    .-■  - 

1999(2).  (Connecticut  '  -  *-    - 

1999(3).  IlUnola.  " '        / 

1909(4).  Iowa. 

1999(5).  Kansas.  V  . 

i  1999(e).  Mteoiiffi. 

1909(7).  Ohio. 
1999(8).  Oklahoma. 
1999(9).  Oregon. 
1999(10).  Wyoming. 

2000.  Sufficiency  of  evidence  of  capacity  of  minor  to  commit  crime. 

2001.  Sufficiency  of  evidence  on  issue  of  defense  of  alibi. 

2001(1).  Arkansas. 
2001(2).  California. 
2001(3).  Delaware. 
2001(4>.  Florida. 
2001(5).  Georgia. 
2001(6).  lUinois. 
2001(7).  Iowa. 
2001(8).  Michigan. 
2001(9).  Missouri. 
2001(10).  Montana. 
2001(11).  Nebraska. 
2001(12).  Oklahoma. 
2001(13).  Oregon. 
2001(14).  Texas. 
2001(15).  Washington. 

2002.  Reasonable  doubt  as  to  degree  of  otfense. 

E.    Punishment 
2008.     In  general. 

2004.  Recommendation  to  mercy. 

F.    Cautionary  Instructions 

2005.  Duties  of  Jury  in  general. 

2005(1).  California. 
2005(2).  Georgia. 
2005(3).  Kansas. 
2005(4).  Indiana. 
2005(5).  Oklahoma. 
2005(6).  Texas. 

2006.  Province  of  court  and  jury. 

2006(1).  United  States. 
2006(2).  California. 
2006(3).  Georgia. 
2006(4).  Illinois. 
2006(5).  Indiana. 
2006(6).  Iowa. 
2006(7).  I^uisiana. 
2006(8).  Michigan. 
2006(9).  Missouri. 
2006(10).  New  Jersey. 
2006(11).  Ohio. 
2006(12).  Texas. 
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S  2007.    Matters  not  to  be  considered  Id  generaL 
2007(1).  Georgia:-. 
2007(2).  lova.  * ;.  •-  * 
2007(3).  M'nifesota. 
2007(4K  Vlasonri. 
20Q7fo);*.NfeW  Jersey. 
.    2007C&3.*  Washington. 
2008.    Duty  to  be  s^overned  solely  by  the  evidence. 

.  •.       5}008(1).  Illinois. 
.  •;;./-.  -^008(2).  Kansas. 

'.2(>D9t'  Caution  against  sympathy  or  prejudice  or  the  Influence  of  public 

opinion. 
1  2009(1).  California, 

2009(2).  Florida. 
2009(3).  Georgia. 
2009(4).  nUnois. 
2009(5).  Indianir. 
2009(6).  Michigan. 
2009(7).  Washington. 

2010.  Duty  not  to  discriminate  because  of  race. 

2011.  O)nsideration  of  evidence  in  light  of  knowledge  and  experience  of 

men  and  affairs. 
2011(1).  Florida. 
2011(2).  Illinois. 

2012.  Warning  against  allowing  personal  ideas  of  justice  of  legislation  to 

have  weight 

2013.  With  respect  to  influence  of  arguments  of  counsel. 

2013(1).  Iowa. 
2013(2).  Missouri. 

2014.  Urging  agreement  of  jury. 

2014(1).  United  States. 
2014(2).  Colorado. 
2014(3).  Florida. 
2014(4).  Oregon. 

2015.  Necessity  that  all  jurors  concur  in  verdict 

2016.  Buty  of  jurors  to  consult  together. 

2016(1).  United  States. 
2016(2).  California. 
2016(8).  Massachusetts. 
2016(4).  New  Mexico. 
2016(5).  South  Dakota.  • 

2017.  Duty  to  construe  instructions  as  a  whole. 

2017(1).  Alabama. 
2017(2).  Arkansa& 

A.    Ei^HM^NTs  OF  Crime  and  Defeases 

§  1930.    Necessity  oi  proof  of  motive 

In  prosecution  for  homicide,  see  post  S  2784. 

Presumption  from  absence  of  evidence  of  motive,  see  post,  S  1959. 

§  1930(1).     Indiana 

The  jury  are  instructed  that  proof  of  a  motive  to  commit  the 
crime  is  not  indispensable  nor  essential  to  conviction.  While  a 
motive  may  be  shown  as  a  circumstance  to  aid  in  fixing  the  crime 
on  the  defendant,  yet  the  state  is  not  required  to  prove  a  motive 
on  the  part  of  the  defendant  in  order  to  convict;  and  the  jury 
would  be  justified  in  inferring  a  motive  from  the  commission  of 
the  crime  itself,  if  the  commission  of  the  crime  by  the  defendant 
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is  proved  beyond  every  reasonable  doubt,  as  required  by  law,  and 
you  find  that  the  defendant,  at  the*  time  of  the  commission  of  said 
act,  was  sane,  and  there  were  no  extenuating  circumstances.^ 

f  1930(2).    Kansas 

The  jury  are  instructed  that  the  presence  or  absence  of  a  motive 
for  the  alleged  commission  of  an  alleged  crime  is*  always  an  impor- 
tant ingredient  for  the  consideration  of  the  jury  in  determining  the 
guilt  or  the  innocence  of  the  person  charged,  yet  when  the  accused 
is  shown  beyond  a  reasonable  doubt,  even  if  only  by  circumstantial 
evidence,  to  be  the  perpetrator  of  the  alleged  crime,  it  is  not  nec- 
essary that  there  be  proof  of  motive,  there  is  then  no  occasion  for 
explaining  the  reason  of  his  acts.  Every  man  of  sane  mind  is  pre- 
sumed to  intend  the  reasonable  and  natural  consequences  of  his 
own  acts.* 

I  1930(3).    Nsbraska 

You  are  further  instructed  that  it  is  not  indispensable  that  a 
motive  be  shown  for  the  commission  of  a  crime,  but  the  existence 
or  nonexistence  of  such  motive  is  a  question  of  fact,  which  must  be 
determined  by  the  jury  from  a  consideration  of  all  of  the  evidence 
in  the  case,  and  as  a  circumstance  tending  to  show  the  guilt  or 
innocence  of  the  accused.* 

I  1930(4).    North  Carolina 

With  regard  to  the  question  of  motive  for  the  commission  of 
crime,  the  court  further  instructs  you  that  if  the  evidence  in  this 
case  fails  to  show  the  prisoner's  motive  for  killing  the  deceased, 
this  is  a  circumstance  in  his  favor  which  the  jury  should  consider 
along  with  the  other  evidence,  but  if  the  jury  finds  from  all  the 
evidence,  direct  and  circumstantial,  that  the  prisoner  committed 
the  crime  charged,  the  jury  are  at  liberty  to  find  the  prisoner  guilty, 
whether  any  motive  was  apparent  or  not,  because,  while  motive  in 
the  commission  of  a  crime  is  a  material  element  for  a  jury  in  consid- 
ering it,  yet  if  it  is  shown  beyond  a  reasonable  doubt  that  the  crime 
was  committed,  it  is  not  indispensable  that  the  motive  should  be 
apparent  to  sustain  a  conviction.* 

§  1931.     Duress — Coercion  of  wife  by  husband 
Justification  of  h(»nicide  on  ground  of  duress,  see  post,  t  8020. 
I  1931(1).    Kansas 

The  jury  are  instructed  that  in  the  eye  of  the  law  a  wife  who 
voluntarily  and  knowingly  aids  and  assists  her  husband  in  the 

1  Wheeler  v.  State,  63  N.  E.  975.  s  LUUe  v.  State,  100  N.  W.  316,  72 
158  Ind.  687.    To  same  effect,  see     Neb.  228. 

Morgan  y.  State  (Ind.)  130  N.  E.  528.  *  State  v.  Wiseman,  101  S.  B.  629, 

2  State  T.  X>qU,  74  P.  285,  67  Kan.     178  N.  C.  784. 
793. 
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commission'  Of  a  murder  is  equally  guilty  with  him  of  the  com- 
mission of  the  crime.  A  wife  v.!io  Jcills  another  in  the  presence  and 
under  the  constraint  and  coercion  of  her  husband,  the  act  of  killing 
being  the  result  of  the  husband's  constraint  and  control  of  her  will, 
and  not  the  result  of  her  own  volition,  is  excusable  for  the  act  in 
the  eye  of  the  law^  and  cannot  be  punished  therefor.  If  the  killing, 
however,  is  voluntary  upon  her  part,  and  the  result  of  the  independ- 
ent action  of  her  own  will,  although  done  in  the  presence  or  at 
the  suggestion  of  her  husband,  she  is  held  to  the  same  measure  of 
responsibility  as  any  other  person.* 

!  1931(2).    MasMchusetts 

You  are  instructed  that  this  case  is  like  all  others  that  you  have 
had  in  this  respect.  The  government  is  bound  to  prove  beyond 
any  reasonable  doubt  all  the  elements  that  are  necessary  to  be 
proved  in  order  to  make  out  the  guilt  of  the  defendant  upon  each  of 
these' counts — air  that  that  involves.  The  larceny  of  the  property 
and  the  liability  of  the  defendant,  if  she  is  a  married  woman,  and  if 
with  her  husband  at  the  time  of  the  larceny,  if  there  was  any,  un- 
der the  first  count — the  government  has  to  prove  that  beyond  a 
reasonable  doubt.  It  is  for  you  to  say  whether  the  evidence  satis- 
fies you  beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant 
under  the  rules  of  law  as  I  have  stated  them  to  you.* 

§1931(3).    North  Carolina 

The  court  instructs  the  jury  that,  if  you  find  that  the  acts  lead- 
ing up  to  the  abduction  charged  were  committed  in  the  presence 

of  the  husband  of  the  defendant,  and  that  the  actual  taking  of 

away  from was  done  by  the  defendant  and  her  husband,  the 

husband  always  being  present,  then  the  law  presumes  that  the 
part  taken  by  the  defendant  was  under  the  coercion  of  her  husband, 
and,  unless  the  state  has  satisfied  you  that  this  presumption  is  not 
true,  then  you  should  find  that  the  defendant  is  "not  guilty." 
Should  you  find  that  the  act  was  done  under  the  coercion  of  the 
husband  in  this  indictment  against  tlie  wife,  it  is  not  necessary  to 
show  that  the  act  was  done  literally  in  sight  of  the  husband,  but 
it  is  sufficient  to  raise  the  presumption  it  was  done  near  enough  to 
her  husband  to  be  under  his  immediate  control  or  influence.  If 
the  jury  find  from  th'e  evidence  that  the  defendant  committed  the 
act  or  acts  for  the  commission  of  which  she  stands  indicted,  in  the 
presence  of  her  husband  or  near  enough  to  him  to  be  under  his 
immediate  control  or  influence,  then  the  law  raises  the  prima  facie 
presumption  that  she  acted  under  the  coercion  of  her  husband,  and, 

3  State  V.  Hendricks,  4  P.  1050.  32  «  Commonwealth  v.  Adams,  71  N.  B 
Kan.  559.  78,  186  Mass.  101. 
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if  the  jury  further  find  that  the  state  had  not  rebutted  this  prim^ 

facie  presumption,  the  jury  should  find  the  defendant  not  guilty-''' 

• 

§  1932.    Enti:apment — ^Employment  of  decoy  letters 

The  jury  are  instructed  that  if,  at  the  time  the  said  decoy  letter  or 
letters  were  mailed  to  the  defendants,  or  one  of  the  defendants,  the 
said  defendants  were  engaged  in  the  criminal  practice  charged  in 
the  indictment,  and  the  said  defendants,  in  response  to  said  al- 
leged decoy  letters,  mailed  one  or  both  of  the  letters  set  forth  in 
the  indictment  in  answer  to  such  decoy  letters,  or  either  of  them, 
in  order  to  execute  or  carry  out  such  conspiracy,  or  in  an  attempt 
so  to  do,  then  the  use  of  such  decoy  letters  and  the  answers  thereto 
can  lawfully  be  received  as  evidence  to  prove  said  conspiracy.  A 
government  official  cannot  conspire  with  another  person  to  violate 
the  laws  of  the  United  States  for  the  purpose  of  getting  such  person 
convicted  of  a  crime.  The  conspiracy  with  which  the  defendants 
are  charged  must  be  proven  to  exist  independently  of  any  induce- 
ment to  enter  therein  by  any  government  official.  In  other  words, 
if  the  conspiracy  existed,  it  does  not  matter  what  the  government 
officers  did  in  order  to  procure  evidence  to  prove  it. 

You  are  instructed  that  the  fact  that  the  letters  alleged  in  the 
indictment  were  in  reply  to  such  decoy  letters  is  no  defense  in 
this  action.  You  are  further  instructed  that  a  government  officer, 
suspecting  that  a  person  or  persons  may  be  engaged  in  a  business 
in  violation  of  the  laws  of  the  United  States,  has  a  right  to  seek  in- 
formation under  an  assumed  name,  directly  from  such  person  or 
persons  so  suspected;  that  if  such  suspected  person  or  persons 
respond  to  such  inquiry  for  such  information,  and  by  so  responding 
violates  a  law  of  the  United  States  by  using  the  mails  to  convey  such 
information,  which  use  of  the  mails  is  prohibited  by  law,  then 
such  person  or  persons  so  using  the  mails  cannot,  when  indicted 
for  that  offense,  set  up  that  he  would  not  have  violated  the  law  if 
the  inquiry  had  not  been  made  of  him  by  the  government  official 
or  through  the  procurement  of  the  government  official.* 

§  1933.     Defense  of  alibi 

Suffld^cy  of  eyldence  on  issue  of  defense  of  alibi,  see  post,  §  2001. 

S  1933(1).    Delaware 

You  are  instructed  that  defendant  denies  that  he  had  any  part  in 
the  commission  of  the  offense ;  and  he  has  introduced  evidence  to 
establish  an  alibi,  by  which  is  meant  that  he  was  not  present  at 
the  time  and  place  of  the  commission  of  the  offense.    If  he  was  not 

T  state  T.  KoeU,  72  S.  E.  G90,  156  s  Holsman  v.  United  States  (C.  O. 
N.  C.  648.  A.  Oal.)  248  F.  IW,  160  C.  0.  A.  271. 
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present  and  had  no  part  in  committing  the  offense,  your  verdict 
as  to  him  should  be  not  guilty.* 

f  1933(2).    South  Carolina 

The  jury  are  instructed  that  the  defendant,  by  his  plea,  denies  the 
charge  in  the  indictment,  and  as  an  affirmative  defense  sets  up  the 
plea  of  an  alibi,  which  is  that  he  was  at  some  other  place  than  that 
at  which  the  crime  was  committed  at  the  time  it  was  committed,  and 
for  that  reason  could  not  have  committed  the  crime.  For  instance, 
if  A.  is  charged  here  with  having  committed  a  crime  in  the  chy  of 

to-day,  and  he  could  show  that  he  was  in  the  city  of 

at  the  time  of  the  commission  of  the  crime  by  the  preponderance 
of  evidence,  then  that  is  held  in  law  to  be  a  good  plea,  for  the 
reason  that  it  is  impossible  for  one  man  to  be  in  two  places  at  one 
and  the  same  time,  and,  that  being  the  case,  he  could  not  have  com- 
mitted the  crime  unless  he  was  present^*^ 

§  1934.    Same — Where  conspiracy  is  alleged 

One  of  the  defenses  claimed  in  this  case  is  what  is  known  in 
law  as  an  alibi ;  that  is,  that  the  defendant  was  not  present  at  the 
time  of  the  commission  of  the  offense  charged  in  the  first  and  sec- 
ond counts  of  the  information,  and  had  no  personal  participation 
therein.  This  is  a  good  defense  ordinarily,  for,  if  the  defendant, 
was  absent  from  the  scene  of  the  perpetration  of  the  crime,  and 
had  nothing  whatever  to  do  with  it,  this  fact  of  itself  would  be  a 
perfect  defense;  but  the  state  alleges  a  conspiracy  upon  the  part 
of  the  defendants,  who  were  jointly  charged,  to  do  the  crime  of 
burglary  and  larceny,  as  charged  in  the  first  and  second  counts 
of  the  information,  and  if  it  has  been  made  to  appear  from  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt,  that  the  defendants 
B.,  M.,  or  B.,  M.,  and  others,  had  entered  into  an  agreement  or 
conspiracy  the  object  of  which  *was  to  enter  the  bank  building 
described  in  the  information  and  steal,  take,  and  carry  away  the 
contents  of  the  safe  therein,  and  that  the  said  defendant  and  M.,  or 
the  said  defendant  and  M.,  with  others  or  some  one  or  more  of  those 
participating  in  the  conspiracy,  did  actually  enter  the  said  bank 
by  breaking  into  the  building,  and  while  therein  did  open  the  safe 
therein  situated  with  nitroglycerine,  dynamite,  or  some  other  ex- 
plosive, and  did  take,  steal,  and  carry  away  the  property  of  said 
bank  as  charged  in  the  first  and  second  counts  of  the  information, 
then  I  instruct  you  that  it  would  make  no  difference  whether  the 
defendant  was  personally  present  or  not,  for  each  one  of  those  par- 
ticipating in  the  agreement  or  conspiracy  would  be  just  as  guilty 
of  the  commission  of  the  crime  as  if  they  were  personally  present 

9  State  V.  Lapista  (Gen.  Bess.)  105  lo  State  v.  Aughtry,  26  S.  E.  61^, 
A.  670.  49  S.  G.  285. 
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and  participating  in  everything  that  was  done  to  accomplish  its 
purpose.^^ 

I 

§  1935.    Defense  of  former  jeopardy 
t  I93S(I).    Delaware 

You  are  instructed  that  the  defendant  is  indicted  for  pointing  a 
pistol  at  one .  He  has  interposed  as  a  plea  in  bar  to  that  in- 
dictment that  he  was  heretofore  convicted  of  the  offense  with  which 
he  is  now  charged  in  a  trial  that  was  had  before  a  justice  of  the 
peace,  for  an  assault  and  battery,  and  that,  having  been  so  con- 
victed, he  is  not  liable  to  be  convicted  in  this  case ;  nor  may  he  be 
a  second  time  put  in  peril  or  punished  for  the  same  offense.  In 
order  to  avail  himself  of  that  plea,  we  will  state  to  you  what  the 
law  requires :  To  plead  autrefois  convict,  or  a  former  conviction, 
with  effect,  the  crime  must  be  the  same  in  fact  for  which  the  de- 
fendant was  before  convicted,  or  must  be  necessarily  included  in 
the  former.  The  defendant  claims  that  it  was  included  in  the  for- 
mer, that  in  the  trial  for  assault  and  battery  before  the  justice  this 
whole  matter  was  gone  into,  and  that  this  offense  was  included. 
If  you  find  as  a  matter  of  fact,  from  the  evidence  which  has  been 
adduced  in  this  case,  that  the  pointing  of  this  pistol  was  included 
and  was  a  necessary  part  of  the  assault  then  alleged  to  have  been 
made  by  defendant  upon ,  then  the  defense  of  former  con- 
viction would  avail,  and  your  verdict  should  be  for  the  defendant; 
otherwise,  your  verdict  should  be  for  the  state.  You  are  only  im- 
paneled in  this  case  to  ascertain  whether  or  not,  from  the  facts  and 
the  law  as  laid  down  to  you  by  the  court,  the  defendant  has  been 
convicted  of  the  same  offense  before,  or  of  an  offense  including 
this,  and,  if  he  has,  your  verdict  should  be  for  him.  If  he  has  not, 
as  the  facts  are  disclosed  before  you  and  upon  the  law  as  we  have 
stated  it  to  you,  then  your  verdict  should  be  that  he  has  not  been 
so  convicted,** 

I  1935(2).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
defendant's  plea  of  former  acquittal  is  true,  you  need  not  look  fur- 
ther into  the  case,  but  return  a  verdict  as  follows :  "We,  the  jury, 
find  that  the  defendant's  plea  of*  former  acquittal  is  true,  and  find 
the  defendant  not  guilty."  But  if  you  should  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant's  plea  of  for- 
mer acquittal  is  not  true,  then  you  will  determine  whether  or  not 
the  defendant  is  guilty  as  charged ;  and,  if  you  find  the  defendant 

11  State  V.  Berger,  124  P.  400,  87  12  state  v.  Day,  58  A.  940,  5  Pen- 
Kan.  479.  ^ewiU,  101. 
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guilty,  from  the  evidence,  beyond  a  reasonable  doubt,  the  form  of 
your  verdict  will  be  as  follows." 

§  1936.     Same — Identity  of  offenses 

You  are  instructed  that  defendant  has  not  only  entered  a  plea  of 
not  guilty,  but  has  also  entered  in  this  case  a  plea  of  former  con- 
viction, viz.,  the  conviction  at  the  former term  of  this  court, 

,  for  the  larceny  of  a  brown  gelding,  the  property  of  this 

prosecuting  witness, .    If  the  gelding  for  the  larceny  of  which 

he  is  prosecuted  in  this  case  is  the  same  animal  for  the  larceny  of 
which  he  was  prosecuted  in  the  former  case,  then  the  conviction 
in  this  former  case  is  a  bar  to  a  prosecution  in  this  case,  and  if  you 
so  find  then  your  verdict  should  be  for  the  defendant  upon  this 
issue.  But  if  you  find  that  the  prosecution  in  this  case  is  for  the 
larceny  of  a  different  gelding  than  the  one  for  the  larceny  .of  which 
he  was  convicted  in  the  former  case,  then  your  verdict  on  the  issue 
of  former  conviction  should  be  for  the  state  on  that  issue.^* 

§  1937.    Same — Good  faith  of  former  prosecution 
§  1937(1).    Arkansas 

You  are  instructed  that  if  the  prosecution  of  the  defendant  before 
the  justice  of  the  peace  was  begun,  and  the  purported  trial  before 
him  had,  under  circumstances  showing  collusion,  or  under  circum- 
stances showing  intention  merely  to  elude  prosecution  by  the  state, 
an  acquittal  of  defendant  under  such  circumstances  would  be  no 
bar  to  an  indictment  for  the  same  offense.^' 

§  1937(2).    Wisconsin 

You  are  instructed  that,  if  the  defendant  in  this  case  procured  the 
complaint  in  the  case,  which  has  been  pleaded  in  bar,  to  be  made 
by  a  person  acting  in  collusion  with  him,  or  with  the  attorney  of 
the  defendant,  with  the  defendant's  sanction,  and  with  the  expec- 
tation upon  the  part  of  the  defendant  of  deriving  some  benefit  from 
it  by  getting  off  better  than  by  another  prosecution,  or  thinking  to 
avoid  a  prosecution  which  he  thinks  may  be  more  serious  to  him, 
or  with  a  design  to  avoid  another  prosecution,  the  result  of  which 
he  thinks  might  be  more  serious  to  him,  then  it  is  no  bar." 

18  Stone  V.  State,  85  S.  W.  808,  47  le  State  v.  Caldwell,  (J6  S.  W.  150, 

Tex.  Cr.  R.  575.  70  Ark.  74. 

Instate  V.  Deal,  70  P.  534,  43  Or.  i«  McFarland  v.   State,  32  N.   W. 

17.  226,  68  Wis.  400,  60  Am.  St.  Rep.  867. 
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B.    Capacity  to  Commit  Crime  and  Responsibility  Therefor 

1.    Insanity 

§  1938;    What  constitutes  insanity  which  will  relieve  from  conse- 
quences of  act  otherwise  criminal 

Insanity  as  defense  In  prosecution  for  homicide,  see  post,  $  27S0. 

f  1938(1).    Connecticut 

The  jury  are  instructed  that,  to  be  a  subject  of  punishment,  an  in- 
dividual must  be  a  moral  agent;  must  have  mind  and  capacity, 
must  have  reason  and  understanding,  enough  to  enable  him  to  judge 
of  the  nature,  character  and  consequences  of  the  act  charged 
against  him,  that  the  act  is  wrong  and  criminal,  and  that  the  com- 
mission of  it  will  properly  and  justly  expose  him  to  penalties.  He 
jmust  not  be  overcome  by  an  irresistible  impulse  arising  from 
disease.  The  law  can  give  no  full  and  precise  definition  of  sanity  or 
of  insanity;  each  is  a  question  of  fact,  and  the  jury  should  be  sat- 
isfied beyond  a  reasonable  doubt,  before  convicting  a  man  of 
crime,  that  he  is  of  sound  mind — a  sane  man ;  if  insane,  he  should 
be  acquitted.  Every  person  of  mature  years  is  presumed  tp  be 
competent  to  commit  crime,  and  to  be  of  sound  mind.  If  a  per- 
son charged  with  crime  be  shown  to  have  been  insane  a  short  time 
before  the  commission  of  the  act,  the  evidence  should  show  sanity 
at  the  time,  or  the  jury  should  acquit." 

i  1938(2).    Kentucky 

The  jury  are  instructed  that  the  law  presumes  every  man  sane 
until  the  contrary  is  shown  by  evidence,  and  before  the  defendant 
can  be  excused  on  the  ground  of  insanity,  the  jury  must  believe 
from  all  the  evidence  that  the  defendant  was  at  the  time  of  the 
commission  of  either  of  the  offenses  referred  to,  if  either  was  com- 
mitted, without  sufficient  reason  to  know  what  he  was  doing, 
or  had  not  sufficient  reason  to  know  right  from  wrong,  or  that  a$  a 
result  of  mental  unsoundness  he  had  not  then  sufficient  will  power 
to  govern  his  actions  by  reason  of  an  insane  impulse  which  he  could 
not  resist  or  control.*' 

§  1938(3).     Missouri 

The  jury  are  instructed  that  the  law  does  not  excuse  unless  the 
insanity  is  of  such  a  character  that  it  actually  renders  the  person 
incapable  of  distinguishing  between  right  and  wrong  in  respect 
to  the  particular  act  charged,  at  the  time  of  its  commission.  But 
to  establish  insanity  as  a  defense,  positive  or  direct  testimony  is 
not  required,  nor  is  it  necessary  to  establish  this  defense  beyond  a 

IT  state  Y.  Joluis<Hi,  40  Conn.  136.  i'  Thompson  v.  Commonwealth,  159 

S.  W.  829,  155  Ky.  333. 
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reasonable  doubt.  It  is  sufficient  if  the  jury  are  reasonably  satis- 
fied by  the  weight  or  preponderance  of  the  testimony  that  the  ac- 
cused was,  at  the  time  he  committed  the  act,  if  he  did  commit  it, 
incapable  of  distinguishing  between  right  and  wrong.  Where- 
fore the  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that,  at  the  time  the  defendant  did  the  killing  (if  you  find 
that  he  did  the  killing)  charged  in  the  information,  the  defendant 
was  so  perverted  and  deranged  in  one  or  more  of  his  mental  or 
moral  faculties  as  to  be  incapable  of  understanding  at  the  time 

he  killed (if  you  find  that  he  did  kill  her)  that  such  killing 

was  wrong,  and  that  he  (the  defendant)  at  the  time  was  incapable 
of  understanding  that  this  act  of  killing  was  a  violation  of  the 
laws  of  God  and  society,  if  the  jury  find  that  he  was  so  insane,  they 
should  find  him  not  guilty.  The  law  does  not  excuse  unless  the  de- 
rangement is  so  great  that  it  actually  renders  the  person  incapable, 
at  the  time  of  its  commission,  of  distinguishing  between  right  and 
wrong  in  respect  to  the  particular  act  charged  and  proved  against 
him.  Whether  the  hypothetical  case  upon  which  the  opinions  of 
the  experts  are  based  corresponds  to  and  coincides  with  the  case 
of  the  defendant,  the  jury  alone  must  determine,  in  the  light  of 
the  testimony  presented  on  this  trial.  And  whenever  it  supposes 
facts  not  given  in  evidence,  it  should  be  disregarded  by  the  jury.*^ 

You  are  instructed  that  insanity  is  a  physical  disease  located  in 
the  brain,  which  disease  so  perverts  and  deranges  one  or  more  of 
the  mental  and  moral  faculties  as  to  render  the  person  suflFering 
from  this  affliction  incapable  of  distinguishing  right  from  wrong,  in 
reference  to  the  particular  act  charged  against  him,  and  incapable 
of  understanding  that  the  particular  act  in  question  was  a  violation 
of  the  laws  of  God  and  society.  Wherefore,  the  court  instructs 
the  jury  that  if  they  believe  and  find  from  the  evidence  that  the 
defendant,  at  the  time  he  did  the  killing  alleged  in  the  information, 
was  so  perverted  and  deranged  in  one  or  more  of  his  mental  and 
moral  faculties  as  to  be  incapable  of  understanding  at  the  time 

he  killed  that  such  killing  was  wrong,  and  that  he  (the 

defendant)  at  the  time  was  incapable  of  understanding  that  this 
act  of  killing  was  a  violation  of  the  laws  of  God  and  society,  they 
should  find  him  not  guilty.**^ 

The  court  further  instructs  you  that  you  must  determine  from 
all  the  facts  and  circumstances  proven  in  the  case  whether  or  not 
the  defendant  was  sane  or  insane  at  the  time  of  the  shooting  of 

.     If  you  find  from  the  evidence  that  the  defendant  at  the 

time  of  the  shooting  had  the  capacity  to  distinguish  between  right 
and  wrong  as  to  the  particular  act  with  which  he  stands  charged, 

i»  State  V.  Coats,  74  S.  W.  804,  174  ««  State  v.  Paulsgrove,  101  S.  W. 
Mo.  396.  27,  203  Mo.  193. 
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that  he  knew  his  act  was  criminal  and  wrong  and  would  deserve 
punishment,  then  in  law  he  had  a  criminal  intent,  and  is  not  so 
far  insane  as  to  be  exempt  from  responsibilities.  On  the  other 
hand,  if  you  hnd  from  the  evidence  that  at  the  time  of  the  shooting 

of the  defendant  was  insane  or  of  unsound  mind,  and  by 

reason  thereof  was. not  conscious  of  what  he  was  doing  when  he 

fired  the  pistol  at ,  that  he  did  not  know  the  nature  of  the 

act  he  was  about  to  commit  when  he  fired  the  pistol,  that  he  did 
not  know  the  act  was  criminal  and  would  subject  him  to  punish- 
ment, that  he  had  no  capacity  to  distinguish  right  from  wrong,  as 
to  the  act  with  which  he  stands  charged,  or  that  he  was  impelled 
by  an  insane  impulse,  and  his  powers  were  so  impaired  by  disease 
that  he  could  not  restrain  from  doing  the  act,  then  the  defendant 
is  not  responsible  in  law,  and  you  should  find  him  not  gnailty.** 

4  1938(4).    Montana 

You  are.  instructed  that  if,  from  all  the  evidence  in  the  case,  you 
believe,  beyond  a  reasonable  doubt,  that  the  defendant  committed 
the  crinie  of  which  he  is  accused,  in  manner  and  form  as  charged 
in  the  information,  and  that  at  the  time  of  the  commission  of  such 
crime  the  defendant  knew  that  it  was  wrong  to  commit  such  crime, 
and  was  mentally  capable  of  choosing  either  to  do  or  not  to  do  the 
act  or  acts  constituting  such  crime,  and  of  governing  his  conduct 
in  accordance  with  such  choice,  then  it  is  your  duty,  under  the 
law,  to  find  him  guilty,  even  though  you  should  believe  from  the 
evidence  that  at  the  time  of  the  commission  of  the  crime  he  was 
not  entirely  and  perfectly  sane.*' 

I  1938(5).    North  Carolina 

In  this  case  the  defendant  interposes  a  plea  of  insanity,  and  he 
says  by  this  plea  that  he  did  the  killing,  but  the  act  is  not  one  for 
which  he  can  be  held  responsible.  The  court  instructs  you  that 
whether  or  not  the  defendant  had  a  mental  disease  is  a  question  of 
fact  to  be  determined  by  the  jury,  that  it  is  as  much  a  question 
of  fact  as  the  question  as  to  whether  or  not  he  had  a  bodily  disease, 
if  such  a  question  was  raised.  The  court  charges  you,  further,  that 
it  is  also  a  question  of  fact  for  the  jury  to  determine  whether  the 
killing  of  the  deceased  by  the  defendant  was  the  product  of  mental 
disease  of  the  defendant.  The  court  instructs  the  jury  that  if  you 
find  from  the  evidence  at  the  time  of  the  killing  of  the  deceased  the 
prisoner  was  not  of  sound  mind,  but  affected  with  mental  disease, 
that  is,  insanity,  and.  that  this  unsoundness  of  mind  or  affection  of 
insanity  was  of  such  a  degree  as  to  create  an  uncontrollable  im- 
pulse to  do  the  act  charged,  by  overriding  the  reason  and  judgment 

ai  State  T.  MiUer,  225  S.  W.  913.  »2  state  v.  Peel,  69  P.  169,  23  Mont 

858,  75  Am.  St  Rep.  529. 
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and  to  obliterate  the  sense  of  right  and  wrong  as  to  that  particular 
act,  and  deprive  the  prisoner  of  the  power  of  choosing  between 
them,  then  and  in  that  event  the  prisoner  would  not  be  guilty  of 
murder  in  the  first  degree,  and  the  jury  should  so  find.**  • 

The  court  instructs  you  that,  if  you  are  satisfied  from  the  evi- 
dence in  this  case  that  at  the  time  of  the  commission  of  the  offense 
the  defendant  was  suffering  from  mental  aberration  or  sickness  of 
mind  produced  by  any  cause,  and  by  reason  thereof  his  judgment, 
memory,  and  reason  were  so  perverted  or  dethroned  that  he  did 
not  realize  the  nature  and  quality  of  the  acts  he  was  doing,  or 
that  he  did  not  realize  that  it  was  wrong,  you  must  find  that  he  was 
insane,  and  for  that  reason  not  guilty.** 

§  1938(6).    Oklahoma 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  the  defendant  shot  and  killed  the  deceased  in  manner  and 
form  as  charged  in  the  information,  and  you  further  believe  that 
the  defendant  at  the  time  of  the  killing  was  a  lunatic,  or  an  in- 
sane person,  or  was  a  person  of  unsound  mind,  or  was  temporarily 
or  partially  deprived  of  his  reason,  to  such  an  extent  that  he  was 
incapable  of  knowing  the  wrongfulness  of  his  act,  then  it  will  be 
your  duty  to  acquit  the  defendant,  and  you  are  instructed  that, 
if  you  acquit  the  defendant  on  the  ground  of  insanity,  you  should 
state  that  fact  in  your  verdict.** 

§  1938(7).    Oregon 

The  jury  are  instructed  that  if  a  party,  notwithstanding  some 
disease  or  infirmity,  still  has  reason  enough  to  know  the  act  which 
he  proposes  to  commit  is  wrong  and  unlawful,  and  knows  its  nature 
and  quality,  and  has  left  the  power  of  deliberation  and  premedi- 
tation, and  the  power  to  do  or  refrain  from  doing  the  act  charged 
as  a  crime,  such  mental  disease  will  not  avail  as  a  defense.  In 
other  words,  while  the  law  will  not  punish  a  man  for  an  act  which 
Is  the  result  of  or  produced  by  mental  weakness,  it  will  punish  him 
for  an  unlawful  act,  not  the  result  of,  or  produced  or  influenced 
by,  mental  disease,  even  though  some  mental  unsoundness  is 
shown  to  have  ^xisted.*^ 

§  1938(8).    Texas  ' 

You  are  instructed  that  among  other  defenses  made  in  this  case 
is  that  of  insanity  or  idiocy.  You  are  charged  that  only  a  person 
with  a  sound  memory  and  discretion  can  be  punishable  for  a  crime, 
and  that  no  act  done  in  a  state  of  insanity  or  idiocy  can  be  held 
punishable  as  an  offense.    Every  man  is  presumed  to  be  sane  until 

«3  state  V.  Terry,  82  S.  E.  154,  173  sb  Alberty  v.  State,  140  P.  1025,  10 

N.  C.  761.  Okl.  Cr.  616,  52  L.  R.  A.  (N.  S.)  248. 

2*  State  v.  English,  80  S.  E.  72,  164  ae  state  v.  Branton,  56  P.  267,  33 

N.  C.  497.  Or.  533. 
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the  contrary  appears  to  the  jury  trying  him.  He  is  presumed  to 
entertain,  until  this  appears,  a  sufficient  degree  of  reason  to  be 
responsible  for  his  acts;  and  to  establish  a  defense  on  the  ground 
of  insanity  or  idiocy  it  must  be  clearly  proved  that  at  the  time  of 
committing  the  act  the  party  accused  was  laboring  under  such  de- 
fect of  reason,  from  disease  of  mind,  as  not  to  know  the  nature  or 
quality  of  the  act  he  was  doing ;  or,  if  he  did  know  that,  he  did  not 
know^  he  was  doing  wrong — ^that  is,  that  he  did  not  know  the 
difference  between  the  right  and  wrong  as  to  the  particular  act 
charged  against  him.  The  insanity  or  idiocy  must  have  existed  at 
the  very  time  of  the  commission  of  the  offense,  and  the  mind  must 
have  been  so  dethroned  of  reason  as  to  deprive  the  person  accused 
of  a  knowledge  of  tjie  right  and  wrong  as  to  the  particular  act  done. 
You  are  to  determine  from  the  evidence  in  this  case  the  matter  of 
insanity  or  idiocy,  it  being  a  question  of  fact,  controlled,  so  far 
as  tfie  law  is  concerned,  by  the  instructions  herein  given  you.  In 
case  you  find  from  the  evidence  that  the  defendant  was  insane  or 
an  idiot  at  the  time  of  the  commission  of  the  act,  and  you  acquit 
him  under  the  instructions  heretofore  given  you,  you  will  state 
in  your  verdict  that  you  have  acquitted  defendant  on  the  grounds 
of  insanity  or  idiocy;  and  the  burden  of  proof  to  establish  his  plea 
of  insanity  or  idiocy  devolves  upon  defendant." 

§  1938(9).   Wisconsin 

The  jury  are  instructed  that  the  term  "insanity"  as  used  in 
the  special  plea  and  issue  of  insanity  made  by  the  defendant, 
mean^  such  perverted  condition  of  the  mental  and  moral  faculties  as 
to  render  the  person  incapable  of  distinguishing  between  right 
and  wrong,  or  unconscious  at  the  time  of  the  nature  of  the  act  he  is 
committing.** 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
at  the  time  of  the  alleged  commission  of  the  offense  the  defendant 
was  suffering  from,  mental  aberration  or  sickness  of  mind  pro- 
duced by  any  cause,  and  by  reason  thereof  his  judgment,  memory, 
and  reason  were  so  perverted  that  he  did  not  realize  the  nature  and 
quality  of  the  act  he  was  doing,  or  that  he  did  not  realize  that  it 
was  wrong,  you  must  find  that  he  was  insane,  and  for  that  reason 
ndt  guilty.** 

§  1939.    Weakness  of  intellect 

{  1939(1).    Missouri 

The  court  instructs  the  jury  that  mere  weakness  of  intellect 
will  not  shield  one  who  commits  a  crime,  and  in  this  case,  although 

sTNagent  v.  State,  80  S.  W.  84.  so  Oborn  v.  Stete,  126  N.  W.  737, 
46  Tex.  Cr.  R.  67.  143  Wis.  249,  31  L.  B.  A.  (N.  S.)  966. 

2»Obom  V.  State,  126  N.  W.  737, 
143  Wis.  249,  31  L.  E.  A.  (N.  S.)  966. 
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you  may  believe  from  the  evidence  that  the  defendant  is  mentally 
deficient  in  some  degree,  yet,  unless  you  are  reasonably  satisfied 
by  the  evidence  that,  at  the  time  the  alleged  crime  is  charged  ta 
have  been  committed  by  the  defendant,  his  mental  faculties  were 
so  weak  and  his  mind  so  deficient  that  he  was  unconscious  at 
the  time  of  committing  the  act  that  it  was  wrong,  and  that  he 
ought  not  do  it,  and  that  he  had  not  the  ability  or  mental  capacity 
to  choose  between  right  and  wrong,  you  will  find  the  defendant 
guilty  as  charged  in  the  information.*^ 

§  1939(2).    Texas 

You  are  instructed  that  mere  weakness  of  mind  is  no  defense  to- 
crime,  provided  the  party  accused  has  sufficient  reason  to  know 
the  nature  and  quality  of  the  act  charged  agaihst  him,  and  knew 
the  difference  between  the  right  and  wrong  thereof.** 

§  1940.    Right  and  wrong  test  of  responsibility  for  crime 

§  1940(1).    Kansas 

The  court  instructs  the  jury  that  if  the  defendant  shot  and  killed 
the  said at  the  time  and  place  and  with  a  revolver  as  charg- 
ed in  the  information,  and  if  at  the  time  he  did  so  he  was  laboring 
under  such  a  defect  of  reason  from  disease  of  the  mind  as  not  to 
know  the  nature  and  quality  of  the  act  he  was  doing,  or,  if  he  did 
know  it,  that  he  did  not  know  that  what  he  was  doing  was  wrongs 
then  the  law  does  not  hold  him  responsible  for  his  act  On  the 
other  hand,  if  he  was  capable  of  understanding  what  he  was  doing,, 
and  had  the  power  to  know  that  his  act  was  wrong,  then  thfe  law 
will  hold  him  criminally  responsible  for  it.  If  this  power  of  dis- 
crimination existed,  he  was  sane,  or,  in  other  words,  a  person  of 
sound  memory  and  discretion,  and  will  not  be  exempt  from  punish- 
ment because  he  might  have  been  a  person  of  weak  intellect  or  one 
whose  moral  perceptions  were  blunted  or  ill  developed,  or  because 
his  mind  may  have  been  depressed  or  distracted  from  brooding 
over  misfortunes  or  disappointments,  or  because  he  may  have  been 
wrought  up  to  the  most  intense  mental  excitement  from  sentiments 
of  disappointment,  revenge,  or  anger.  The  law  recognizes  no  form 
of  insanity,  although  the  mental  faculties  may  be  disordered  or  de- 
ranged, which  will  furnish  one  immunity  from  punishment  for  an 
act  declared  by  law  to  be  criminal,  so  long  as  the  person  commit- 
ting the  act  had  the  capacity  to  know  what  he  was  doing  and  the 
power  to  know  that  his  act  was  wrong.** 

•1  State  V.  Paulsgrove,  101  S.  W.         82  Cox  v.  State,  132  S.  W.  125,  60^ 
27,  203  Mo.  193 ;   State  v.  Palmer,  61      Tex.  Cr.  R.  471. 
S.  W.  651,  161  Mo.  152.  83  state  v.  Arnold,  100  P.  64,  79^ 

Kan.  533. 
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I  1940(2).    North  Carollia 

You  are  instructed  that  if  the  prisoner  at  the  time  he  committed 
the  homicide  was  in  a  state  to  comprehend  his  relations  to  other 
persons,  the  nature  of  the  act  and  its  criminal  character,  or,  in  other 
vrords,  if  he  was  conscious  of  doing  wrong  at  the  time  he  commit- 
ted the  homicide,  he  is  responsible  in  law,  but  if,  on  the  contrary, 
the  prisoner  was  under  the  visitation  of  God,  or  had  a  diseased 
mind  to  such  an  extent  that  he  could  not  distinguish  between  good 
and  evil,  and  did  not  know  what  he  did,  or,  if  he  knew  what  he  did, 
be  did  not  know  right  from  wrong  in  judging  of  the  consequences 
of  his  act,  he  is  not  guilty  of  any  offense  against  the  law,  for 
guilt  arises  from  the  mind  and  wicked  will.** 

The  court  instructs  you  that,  if  you  are  satisfied  from  this  evi- 
dence that  the  prisoner  was  of  insane  mind  to  such  an  extent  that 
he  was  not  conscious  of  the  nature  of  the  act  he  was  doing,  then 
you  ought  to  acquit  him  on  the  ground  of  insanity .•• 

§  1941.    Irresistible  imptdse 
See,  also,  post,  8  2787. 
I  1941(1).    Arkansas 

The  court  instructs  the  jury  that  the  law  presumes  every  man  to 
be  sane  until  the  contrary  is  shown;  and  when  insanity  is  set  up 
as  a  defense  by  a  person  accused  of  crime,  in  order  that  the  defense 
may  avail,  the  jury  ought  to  believe  from  the  evidence,  that,  at  the 
time  of  the  commission  of  the  alleged  crime,  the  mind  of  the  accused 
^was  so  far  affected  with  insanity  as  to  render  him  incapable  of  dis- 
tinguishing between  right  and  wrong  in  respect  to  the  act  with 
which  he  is  charged ;  or,  if  he  was  conscious  of  the  act  he  was  doing, 
and  knew  its  consequences,  that  he  was  in  consequence  of  his  insani- 
ty wrought  up  to  a  frenzy  which  rendered  him  unable  to  control  his 
actions  or  direct  his  movements.*® 

I  1941(2).     Iowa 

You  are  instructed  that,  if  you  believe  from  all  the  evidence  and 
circumstances  in  the  case  that  defendant  was  in  the  possession  of  a 
rational  intellect  or  sound  mind,  and  from  real  or  fancied  injury  he 
allowed  his  passion  to  escape  control,  then,  though  passion  or  re- 
venge may  for  a  time  have  driven  reason  from  its  seat  and  usurped 
it,  and  urged  the  defendant  with  a  force  at  the  moment  irresistible 
to  do  the  deed,  if  he  did  do  it,  he  cannot  then  escape  legal  responsi- 
bility for  such  acts." 

»*  State  v.  Terry,  92  S.  E.  154,  173  *:  Scruggs  v.  State,  198  S.  W.  694, 

N.  C.  761.  131  Ark.  320. 

»»  State  v.  Htoglifih,  80  S.  E.  72,  164  st  state  v.  Brandenberger,  130  N. 

N.  C.  497.  W.  1065»  151  Iowa,  197. 
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§  1941(3).    Montana 

You  are  instructed  that,  in  order  to  be  criminally  responsible,  a 
person  must  have  intelligence  and  capacity  to  have  criminal  intent 
and  purpose ;  and  if  his  mental  powers  are  so  deficient  that  he  has 
no  will,  or  no  conscience,  or  no  controlling  mental  power,  or  if,  from 
the  overwhelming  violence  of  mental  disease,  his  intellectual  power 
is,  for  the  time,  obliterated,  he  is  not  criminally  responsible;  the 
question  to  be  determined  being  whether,  at  the  time  oi  the  act,  he 
had  the  mental  capacity  to  entertain  a  criminal  intent,  and  whether 
in  point  of  fact,  he  did  entertain  it.** 

§  1941(4).    Nevada 

You  are  instructed,  that  the  law  presumes  every  man  sane  until 
the  contrary  is  shown  by  tlie  evidence,  and  before  the  defendant 
can  be  excused  on  the  ground  of  insanity,  the  jury  must  believe 
from  the  evidence  that  the  defendant,  at  the  time  of  the  commission 
of  the  cjfime,  was  without  sufficient  reason  to  know  what  he  was 
doing,  or  that,  as  the  result  of  mental  unsoundness,  he  had  not  suffi- 
cient will  power  to  govern  his  action  by  reason  of  some  insane  im- 
pulse which  he  could  not  resist  or  control.** 

§  1941(5).   Wyaming 

You  are  instructed  that  it  is  plain  law,  as  well  as  common  senses 
that  a  man  is  ordinarily  responsible  for  his  voluntary  acts.  In  this 
case  it  is  sought  to  excuse  this  defendant  for  acts  which  would  or- 
dinarily subject  him  to  certain  criminal  responsibility,  on  the 
ground  that  at  the  time  of  performing  such  acts  he  was  insane.  It 
becomes,  then  a  matter  of  the  highest  importance  to  inquire  what 
is  insanity  in  the  sense  the  term  is  here  used,  and  at  what  times 
and  under  what  circumstances  such  insanity  will  excuse  the  defend- 
ant from  the  consequences  of  his  acts.  There  are  various  forms  of 
insanity  which  are  recognized  by  medical  men  and  those  who  have 
given  particular  study  to  the  manifestations  of  the  human  mind. 
Particular  terms  are  applied  to  it  as  it  manifests  itself  in  different 
forms,  and  as  the  persons  so  afflicted  exhibit  different  symptoms, 
delusiQns,  dispositions,  and  tendencies.  It  is  unnecessary  for  us  to 
explain  or  to  consider  all  these  different  forms  of  insanity  and  their 
peculiar  characteristics.  Perhaps  no  exact  scientific  definition  of 
insanity  has  ever  been  given  or  is  possible ;  but  it  will  be  quite  pos- 
sible to  explain  what  insanity  is  in  a  way  which  shall  be  entirely 
sufficient  for  our  purpose.  Insanity  may  be  said  to  be  a  defect,  an 
unsoundness  or  injury  of  the  mind,  induced  by  disease,  whereby  its 
functions  or  duties,  or  some  of  them,  are  disordered  or  deranged 
and  are  no  longer  perfectly*  performed.     If  you  find  in  this  case 

88  State  V.  Peel,  59  P.  1G9,  23  Mont.         3»  state  v.  Clancy,  147  P.  449,  38 
358,  75  Am.  St.  Rep.  529.  Nev.  181. 
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I 

any  evidence  which  raises  in  your  minds  a  question  as  to  the  san- 
ity of  the  defendant  at  the  time  the  fatal  shots  were  fired,  then,  in 
considering  the  question  of  his  sanity  or  insanity,  and  his  conse- 
quent responsibility  or  irresponsibility  for  the  act  committed,  you 
should  proceed  in  the  manner  indicated  as  follows  and  inquire: 
(1)  Was  the  defendant  at  the  time  of  the  shooting  as  a  matter  of 
fact  insane?  (2)  If  such  be  the  case,  was  he  at  the  time  able  to 
distinguish  between  right  and  wrong  as  applied  to  the  particular 
act  in  question  ?  And  did  he  understand  and  appreciate  the  nature 
and  probable  consequences  of  his  act?  If  in  consequence  of  such 
disease  he  was  not  able  so  to  distinguish,  and  could  not  appreciate, 
the  nature  and  probable  consequences  of  his  act,  he  is  not  legally 
responsible,  and  must  be  acquitted.  The  inquiry  in  such  case  must 
end  right  here.  (3)  And,  although  he  may  have  had  at  the  time 
of  the  act  a  knowledge  of  right  and  wrong  and  the  power  to  dis- 
tinguish between  them,  he  may  nevertheless  be  not  legally  respon- 
sible ;  but  to  excuse  him  under  s.uch  circumstances  from  responsi- 
bility two  other  conditions  must  exist  at  the  same  time:  (a)  If 
his  insanity  was  the  cause  of  his  act  (as  through  an  insane  delu- 
sicn),  but  for  which  it  would  never  have  been  committed;  and  (b) 
if  also  at  the  same  time  by  reason  of  the  progress  of  the  mental 
disease  upon  his  will,  he  was  powerless  to  choose  the  right  which  he 
knew  and  approved,  and  to  abstain  from  the  wrong,  though  he  may 
have  recognized  it  as  such,  then  and  in  that  case  also  the  defendant 
cannot  be  held  legally  accountable,  and  must  be  acquitted.  But 
right  here  a  word  of  caution  is  necessary.  When  we  are  talking  of 
inability  of  an  insane  person  to  choose  the  right  and  to  avoid  the 
wrong,  something  different  is  meant  from  mere  frenzy  or  ungov- 
ernable passion,  however  furious,  growing  out  of  hatred,  anger, 
jealousy,  revenge,  or  the  like.  There  is  no  injustice  in  holding  a 
sane  man  accountable  for  the  fury  of  his  angry  passions;  and,  if 
he  is  accustomed  to  allow  his  bursts  of  anger  to  manifest  them- 
selves in  violence  until  from  continued  lack  of  control  he  becomes 
unable  (or  thinks  he  is)  to  restrain  himself,  he  is  not  less  blame- 
worthy, but  rather  more  so.  The  lack  of  will  power  to  control 
one's  passion  which  will  excuse  him  from  the  consequences  of  crime 
is  not  mere  ungovernable  rage  displacing  the  reason,  but  is  the  dis- 
tinct result  of  a  mental  disease  destroying  and  overpowering  the 
will.  Much  of  the  so-called  emotional  insanity  is  not  insanity  at 
all,  but  mere  fury  of  ^  passionate  soul  which  has  been  habitually 
allowed  to  go  without  control.** 

You  are  instructed  that,  if  the  testimony  convinces  you  of  the 
defendant's  irresponsibility  as  measured  by  the  above  test,  or  if 

«i  Flanders  v.  SUte,  156  P.  39,  24  Wy.o.  81. 
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you,  upon  a  full  and  fair  consideration  of  all  the  evidence,  have  a 
reasonable  doubt  whether  the  defendant  was  insane  at  the  time  of 
the  act  complained  of,  and  on  account  of  such  insanity  could  not 
at  the  time  appreciate  the  nature  and  probable  consequences  of  his 
act  and  could  not  distinguish  between  right  and  wrong  with  refer- 
ence to  his  act,  you  should  acquit  him.  And,  furthermore,  if  there 
remains  with  you  a  reasonable  doubt  whether  the  defendant,  being 
insane,  but  knowing  right  from  wrong,  would  not  but  for  such 
insanity  have  committed  the  act  complained  of,  and  was  at  the  time 
on  account  of  such  infirmity  powerless  to  refrain  from  doing  the 
act — if,  I  say,  you  have  such  reasonable  doubt,  you  should  acquit 
him.  If  you  believe  the  defendant  sane,  and  have  no  reasonable 
doubt  on  this  subject,  you  should  lay  aside  all  consideration  of  in- 
sanity. And  although  you  may  believe  that  the  defendant  is  in 
some  manner  a  victim  of  mental  disease,  or  is  insane,  as  it  is  said, 
nevertheless,  if  the  evidence  convinces  you  beyond  a  reasonable 
doubt  that  at  the  time  of  the  shooting  he  knew  and  understood  the 
nature  and  probable  consequences  of  his  act,  and  knew  that  it 
was  morally  wrong  or  forbidden  by  law,  and,  furthermore,  that  at 
the  same  time  he  had  sufficient  power  of  will  to  enable  him  to  con- 
trol his  acts  and  to  repress  the  impulse  to  kill  his  victim,  then  I 
charge  you  his  insanity  will  not  constitute  any  legal  excuse  for  his 
act,  and  you  should  treat  the  case  as  though  no  evidence  of  insanity 
had  been  introduced.** 

§  1942.     Lucid  interval 

The  jury  are  instructed  that  a  person  who  is  insane  only  at  in- 
tervals may,  during  a  lucid  interval,  commit  a  crime  and  be  re- 
sponsible therefor,  if  the  evidence  shows  beyond  every  reasonable 
doubt  that  at  the  time  of  the  commission  of  the  crime  the  person 
had  sufficient  mental  capacity  and  will  power  to  make  him  crim- 
inally responsible  under  the  law.  It  is  not  a  question  of  whether 
he  exercised  sufficient  will  power  or  not,  but  the  question  is,  did 
he  possess  sufficient  will  power  at  the  time  to  resist  the  impulse 
to  commit  the  crime,  and  could  he  have  resisted  had  he  tried?** 

§  1943.    Partial  insanity  or  insane  delusions 

Efrect  HR  defonse  tn  prosecution  for  homicide,  see  post,  §  2790. 

$.1943(1).    Missouri 

You  are  instructed  that  insanity  is  either  partial  or  general.  To- 
tal insanity  always  excuses.  Partial  insanity  does  not  always  ex- 
cuse. One  may  be  partially  insane,  and  yet  be  responsible  for  his 
criminal  acts.    The  law  does  not  excuse  unless  the  derangement  is 

42  Flanders  t.  State,  156  P.  39,  24         43  Wheeler  v.  State,  63  K  E.  975, 
Wyo.  81.  15S  Ind.  687. 
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so  great  that  it  actually  renders  the  person  incapable  at  the  time 
of  its  commission  of  distinguishing  between  right  and  wrong,  in 
reference  to  the  particular  act  charged  and  proven  against  him.** 

S  1943(2).    Pennsylvania 

The  jury  are  instructed  that,  if  the  prisoner,  although  he  labors 
under  partial  insanity,  hallucination,  or  delusion,  did  understand 
the  nature  and  character  of  his  act,  had  a  knowledge  that  it  was 
wrong  and  criminal,  and  mental  power  sufficient  to  apply  that 
knowledge  to  his  own  case,  and  he  knew  if  he  did  the  act  he  would 
do  wrong  and  would  receive  punishment,  and  if,  further, lie  had  suf- 
ficient power  of  memory  to  recall  the  relation  in  which  he  stood 
to  others,  and  others  stood  to  him,  and  that  the  act  in  question 
was  contrary  to  the  plain  dictates  of  justice  and  right,  injurious 
to  others,  and  in  violation  of  the  dictates  of  duty,  he  would  be 
responsible ;  or,  putting  it  in  briefer  shape,  the  law  is  that  whether 
the  insanity  be  general  or  partial  the  degree  of  it  must  be  so  great 
as  to  have  controlled  the  will  of  its  subject,  and  to  have  taken  from 
him  the  freedom  of  moral  action.  These  are  the  guides  as  to  the 
insanity  that  will  excuse  the  commission  of  the  crime,  if  you  find 
that  such  a  crime  has  been  committed.** 

§  1944.    Excitement  and  passion  as  constituting  insanity 
I  1944(1).    Idaho 

Should  you  first  find  that  the  defendant  fired  the  fatal  shot  then 
the  court  instructs  you,  gentlemen,  that  the  true  test  and  standard 
oi  accountability  is:  Had  the  defendant  sufficient  mental  capacity 
to  appreciate  the  character  and  quality  of  his  acts?  Did  he  know 
and  understand  that  it  was  in  violation  of  the  rights  of  another 
and  in  itself  wrong?  Did  he  know  that  it  was  prohibited  by  the 
laws  of  the  state  and  that  its  commission  would  entail'  punishment 
and  penalty  upon  himself?  If  he  had  the  capacity  thus  to  appre- 
ciate the  character  and  comprehend  the  possible  or  probable  conse- 
quences of  his  acts,  he  is  responsible  to  the  law  for  the  acts  thus 
committed  and  is  to  be  adjudged  accordingly.  A  person  in  the  pos- 
session of  a  sound  mind  who  commits  a  criminal  act  under  the  im- 
pulse of  passion  or  revenge,  which  may  temporarily  dethrone  rea- 
son, or  for  the  time  being  control  his  will,  cannot  be  shielded  from 
the  consequences  of  his  act.** 

I  1944(2).     Missouri 

The  jury  are  further  instructed  that  excitement,  passion,  and  an- 
gered feelings  or  revenge,  produced  by  motives  of  anger,  hatred, 

«*  State  y.  Paulsgrove,  101  S.  W.  *«  State  v.  Fleming,  106  P.  305,  17 
27,  203  Mo.  163.  Idaho,  471- 

•*»  (Commonweal tb  v.  Lewis,  71  A« 
18,  222  Pa.  302. 
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or  revenge,  is  not  insanity,  and  that  the  law  holds  the  wrongdoer 
of  an  act  under  such  conditions  responsible  for  his  acts,  and  the 
jury  have  no  right  to  excuse  or  in  any  wise  justify  or  mitigate  de- 
fendant's act  in  the  taking  of 's  life,  except  they  can  do  so 

under  and  according  to  law  as  declared  in  these  instructions.*' 

§  1945.     Matters  considered  in  determining  issue  of  sanity 

You  are  instructed  that,  in  determining  the  question  whether 
the  defendant  was  insane  at  the  time  of  the  alleged  commission  of 
the  crime,  the  jury  are  to  consider  all  of  his  acts  at  the  time  of,  be- 
fore, and  since  the  commission  of  the  crime,  as  such  acts  and  con- 
duct have  been  shown  by  the  evidence,  and  the  jury  should  con- 
sider the  defendant's'  appearance  and  actions  at  the  time  of,  before, 
and  after  the  commission  of  the  offense,  and,  if  the  jury  is  satis- 
fied from  the  evidence  that  at  the  time  defendant  shot  the  deceased 
defendant  was  so  affected  in  his  mind  and  memory  that  he  was  not 
able  to  distinguish  right  and  wrong,  and  had  no  knowledge  and 
understanding  of  the  character  and  consequences  of  the  act,  and 
power  and  will  to  abstain  from  it,  then  he  was  not  a  legally  respon- 
sible being,  and  the  jury  should  find  defendant  not  guilty.*' 

§  1946.    Cautionary  instruction  with  respect  to  plea  of  insanity 

§  1946(1).    Alabama 

The  jury  are  instructed  that  the  jury  should  be  careful  that  the 
plea  of  insanity  is  not  used  as  a  means  to  evade  the  law,  as  well  as 
to  see  to  it  that  a  person  irresponsible  should  not  be  punished.** 

§  1946(2).    California 

The  jury  are  instructed  that  the  defense  of  insanity  is  one 
which  may  be,  and  sometimes  is,  resorted  to  in  cases  where  the 
proof  of  the  overt  act  is  so  full  and  complete  that  any  other  means 
of  avoiding  conviction  and  escaping  punishment  seems  hopeless. 
While,  therefore,  this  is  a  defense  to  be  weighed  fully  and  justly, 
and,  when  satisfactorily  established,  must  recommend  itself  to  the 
favorable  consideration  of  the  humanity  and  justice  of  the  jury, 
they  are  to  examine  it  with  care,  lest  an  ingenious  counterfeit  of 
such  mental  disorder  should  furnish  protection  to  guilt.^ 

It  is  my  duty  to  say  to  you,  gentlemen,  that  against  the  defense 
of  insanity  the  law  entertains  no  prejudice.  On  the  contrary,  if  it 
be  established  by  a  preponderance  of  evidence,  the  law  accords  to 
the  accused  the  full  benefit  of  it,  and  your  duty  will  be  to  acquit  him 
of  all  criminal  responsibility  by  reason  of  his  insanity.  It  may  be 
true  that  this  defense  is  sometimes  resorted  to  in  cases  in  which  the 

*T  state  V.  Panlsgrove,  101  S.  W.         4»  Braham  v.  State,  38  So.  919,  143 

27,  203  Mo.  193.  Ala.  28. 

*«  State  V.  English,  80  S.  E.  72,  164  oo  People  v.  Donlan,  67  P.  761,  .135 

N.  O.  497.  Cal.  489. 
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proof  of  the  overt  act  is  so  full  and  complete  that  any  other  means 
of  avoiding  conviction  and  escaping  punishment  seems  hopeless. 
It  may  have  been  abused  and  used  in  cases  of  unquestionable  guilt, 
and  may  have  b^en  an  excuse  for  jurors  acquitting  when  their  own 
and  the  public  sympathy  has  been  with  the  accused  party,  and 
justified  and  excused,  according  to  public  sentiment,  but  not  ac- 
cording to  law.  While,  therefore,  all  this  may  be  true,  it  is  a  de- 
fense to  be  weighed  fairly,  fully,  and  justly,  and,  when  proven  in 
the  manner  I  shall  state  and  explain  to  you,  must  recommend  it-r 
self  to  the  sense  of  humanity  and  the  justice  of  the  jury.  You  are 
to  examine  it  with  care  and  caution,  however,  lest  an  ingenious 
counterfeit  of  this  mental  infirmity  should  furnish  immunity  from 
and  perhaps  defeat  proper  and  just  punishment.** 

You  are  instructed  that  in  prosecutions  for  crimes  the  defense  of 
insanity  is  often  interposed,  and  thereby  becomes  a  subject  of 
paramount  importance  in  criminal  jurisprudence.  A  due  regard 
for  the  ends  of  justice,  and  the  peace  and  welfare  of  society,  no 
less  than  mercy  to  the  accused,  require  that  it  should  be  thorough- 
ly and  carefully  weighed.  It  is  a  plea  soinetimes  resorted  to  in 
cases  where  aggravated  crimes  have  been  committed  under  cir- 
cumstances which  afford  full  proof  of  the  overt  acts,  and  render 
hopeless  all  other  means  of  evading  punishment.  *  While,  there- 
fore, it  ought  to  be  viewed  as  a  not  less  full  and  complete  than  it 
is  a  humane  defense,  when  satisfactorily  established,  it  yet  should 
be  satisfactorily  examined  into  with  great  care,  lest  an  ingenious 
counterfeit  of  the  malady  furnish  protection  to  guilt.*^* 

2.    Drunkenness  or  Use  of  Drugs 

§  1947.    Drunkenness  in  general 
S%e,  also,  post,  8  4518. 

Consideratloii  of  intoxication  of  defendant  in  prosecution  for  burglary,  see 

ante,  |  1355. 
Cbnsideratioii  of  intoxication  of  defendant  in  prosecution  for  homicide,  see 

post,  ii  2794-27d7. 
Consideration  of  drunkenness  of  accused,   in  prosecution  for  larceny,  see 

post,  {  3325. 
Consideration  of  dmnkmness  of  accused  in  prosecution  for  robbery,  see  post,  i 

4608. 

I  1947(1).    Arkansas 

The  court  instructs  the  jury  that  mere  drunkenness  is  no  excuse 
or  justification  for  committing  a  crime;  so,  in  this  case,  if  you  be- 
lieve from,  the  evidence,  beyond  a  reasonable  doubt,  that  defend- 
ant voluntarily  became  too  drunk  to  know  what  he  was  about,  and 
then,  without  provocation,  assaulted  and  killed  the  deceased,  at  a 

81  People  v.  Kloss,  47  P,  459,  115  b2  People  v.  McCarthy,  46  P,  1073, 
Cal.  567.  115  Cal.  255. 
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time  when  the  deceased  was. making  no  attempt  or  demonstration 
to  kill  the  defendant,  or  to  do  him  some  great  bodily,  harm,  then 
and  in  that  event  he  would  not  be  guilty  of  murder  in  the  first  de- 
gree, but  it  would  be  your  duty  to  find  the  defendant  guilty  of 
murder  in  the  second  degree  if  he  acted  with  malice  in  killing  the 
deceased,  or  manslaughter  if  he  killed  deceased  without  malice.*'^ 

§  1.947(2).    California 

The  court  instructs  the  jury  that  evidence  of  drunkenness  can 
only  be  considered  by  the  }ury  for  the  purpose  of  determining  the 
degree  of  crime,  and  the  weight  to  be  given  it  is  a  matter  for  the 
jury  to  determine  in  connection  with  all  the  other  evidence  and 
circumstances  in  proof  in  the  case.** 

You  are  instructed  that  no  act  committed  by  a  person  while  in  * 
a  state  of  voluntary  intoxication  is  less  criminal  by  reason  of  his 
having  been  in  such  condition,  but,  whenever  the  actual  existence 
of  any  particular  purpose,  motive,  or  intent  is  a  necessary  element 
to  constitute  any  particular  species  or  degree  of  crime,  the  jury 
may  take  into  consideration  the  fact  that  the  accused  was  intoxi- 
cated at  the  time,  in  determining  the  purpose,  motive,  or  intent 
with  which  he  committed  the  act." 

You  are  instructed  that  it  is  a  well-settled  rule  that  drunkenness 
is  no  excuse  for  the  commission  of  a  crime.  Insanity  produced  by 
intoxication  does  not  destroy  responsibility  when  the  party,  when 
sane  and  responsible,  made  himself  voluntarily  intoxicated;  and 
drunkenness  forms  no  defense  whatever  to  the  fact  of  guilt,  for, 
when  a  crime  is  committed  by  a  party  while  in  a  fit  of  intoxication 
the  law  will  not  allow  him  to  avail  himself  of  his  own  gross  vice 
and  misconduct  to  shelter  himself  from  the  legal  consequences  of 
such  crime.  Evidence  of  such  intoxication  can  only  be  considered 
by  the  jury  for  the  purpose  of  determining  the  degree  of  crime, 
and  for  that  purpose  it  must  be  received  with  great  caution.** 

S  1947(3).    Connecticut 

The  jury  are  instructed  that  drunkenness  does  not  excuse  a 
party  from  the  consequences  of  a  criminal  act;  one  crime  cannot 
justify  another.  A  man  committing  a  criminal  act,  though  intoxi- 
cated at  the  time,  is  a  legal  and  proper  subject  of  punishment." 

§  1947(4).     Iowa 

The  jury  are  instructed  that  drunkenness  is  no  excuse  for  crime, 
and  in  this  case  the  evidence  before  you  tending  to  show  that  the 
defendant,  at  or  near  the  time  of  the  alleged  crime,  was  drunk, 

BSHenslee  v.  State,  133  S.  W.  172,  bo  People  v.  Hower,  91  P.  507,  151 
97  Ark.  103.  Cal.  638. 

»*  People  v.  Hopper  (App.)  183  P.  so  People  v.  Hower,  91  P.  507,  151 
836.  Cal.  638. 

«7  State  V.  Johnscm,  40  Conn.  136. 
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was  not  admitted  for  the  purpose  of  excusing  the  offense,  but  for 
the  purpose  of  showing  that  he  was  so  unconscious  at  the  time 
that  he  could  have  no  criminal  intent  in  what  he  did,  and  if  you 
fail  to  find  that  he  was  so  unconscious  then  the  evidence  of  his 
drunkenness  should  have  no  weight,  but  should  be  entirely  disre- 
garded by  you  in  arriving  at  a  verdict.** 

The  jury  are  instructed  that  as  men  do  not,  while  in  possession 
of  their  usual  senses,  act  without  some  motive,  purpose  or  intent, 
if  the  defendant  in  this  case  was  not,  at  the  time  he  entered  the 

house  of ,  if  he  did  enter  it,  so  drunk  that  he  did  not  know 

what  he  was  doing,  that  is,  if  he  was  not  unconscious  of  what  he 
was  doing,  the  law  presumes  that  thalt  entrance  was  for  some  pur- 
pose and  with  some  intent,  and  it  is  for  you  to  determine  from  all 
the  evidence  in  this  case  whether  he  was  at  the  time  unconscious, 
and,  if  not  unconscious,  then  whether  he  entered  the  house  in  ques- 
tion with  intent  to  commit  larceny.** 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

defendant  entered  the  dwelling  house  of ,  and  that  at  the 

time  he  went  in  he  was  drunk  and  went  in  unconsciously,  through 
drunkenness,  not  knowing  where  he  was,  or  what  he  was  doing, 
and  without  any  intent  to  steal,  or  to  commit  any  other  crime,  then 
he  would  not  be  criminally  responsible  for  what  he  is  shown  to 
have  done.** 

i  1947(5).    Kentucky 

You  are  instructed  that,  although  you  may  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  took  the 

watch  and  other  property  of ,  yet,  if  you  further  believe  from 

the  evidence  that  the  defendant  was  so  drunk  that  he  did  not  have 
the  intention  of  robbing  said ,  you  will  find  him  not  guilty.** 

t  1947(6).    Nebraska 

You  are  instructed  that  it  is  the  rule  of  law  that  a  person,  having 
made  himself  drunk  by  the  voluntary  use  of  intoxicating  liquor, 
cannot  make  such  condition  an  excuse  for  crime  committed  while 
so  intoxicated.** 

§  1948.    Insanity  from  use  of  drugs  or  liquor^ 
Effect  as  defense  in  prosecution  for  homicide,  see  post,  t  2795. 

I  1948(1).    CoiHieeticut 

The  jury  are  instructed  that  if  a  man,  by  long-continued  habits 
of  intoxication,  has  brought  on  insanity,  or  so  impaired  and  en- 

B  8  state  V.  MaxweU,  42  Iowa,  208.         «i  Terbune  v.  CSommon wealth,  138 
V  State  V.  MaxweU,  42  Iowa.  208.     S.  W.  274,  144  Ky.  370. 
••  State  V.  Maxwell,  42  Iowa,  208.         ea  Brinegar  v.  State,  118  N.  W.  475, 

82  Neb.  558. 
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feebled  his  mind  as  to  be  utterly  imbecile,  he  is  no  longer  respon- 
sible for  crime.*' 

I  1948(2).     Missouri 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  evidence  that  the  defendant,  at  the  time  of  the  act  mentioned  in 
evidence,  was  laboring  under  a  fit  of  temporary  insanity,  which  was 
then  and  there  the  result  of  the  immediate  use  of  a  drug  called 

,  then  in  such  case  there  is  no  mitigation  or  excuse  for  the 

act  charged  to  have  been  committed  in  this  case.  But  if  the  evi- 
dence shows  that  the  defendant  was  insane,  as  heretofore  explain- 
ed, the  fact  that  it  might  havo  been  caused  by  taking  morphine  will 
not  make  him  criminally  liable,  and  if  you  believe  he  was  insane 
at  the  time  the  alleged  act  was  committed,  as  insanity  is  explained 
in  the  instructions,  it  would  be  your  duty  to  acquit  the  defend- 
ant.®* 

i  1948(3).    North  Caroiioa 

The  jury  is  instructed  that,  although  they  might  find  from  the 
evidence  that  the  defendant  committed  the  criminal  act  in  the  man- 
ner and  foriri  as  charged  in  the  indictment,  still,  if  the  jury  believe 
from  the  evidence  that  at  the  time  he  committed  the  act  he  was  so 
affected  by  long  and  continued  use  of  alcoholic  liquors  or  drugs,  or 
both,  that  he  did  not  know  the  nature  of  the  act,  whether  it  was 
wrongful  or  not,  and  did  not  know  his  relations  to  others,  and  that 
such,  mental  deficiency  was  induced  by  antecedent  and  long-con- 
tinued use  of  such  intoxicating  drinks  or  drugs,  and  not  the  imme- 
diate effects  of  intoxication,  then  the  defendant  cannot  be  held 
criminally  responsible  for  such  act,  and  the  jury  should  find  the 
defendant  not  guilty.** 

§  1949.    Same — ^Temporary  insanity 

Defense  in  prosecution  for  homicide,  see  post,  {  2796. . 

§  1949(1).    Texas 

Now,  apply  the  foregoing  instructions  relative  to  insanity  to  the 
evidence  in  the  case.  If  you  believe  that  at  the  time  of  the  com- 
mission of  the  act  with  which  defendant  is  charged,  and  is  on  trial 
before  you,  he  was  temporarily  insane,  and  that  such  tempo- 
rary insanity,  if  such  there  was,  was  produced  by  the  voluntary 
recent  use  of  ardent  spirits,  it  would  afford  no  excuse  for  the  com- 
mission of  the  act  charged  against  him,  if  the  act  was  otherwise 
criminal.  But  such  temporary  insanity  produced  by  voluntary 
recent  use  of  ardent  spirits  alone,  if  you  find  there  was  such  in- 

«s  state  V.  Johnson,  40  CJonn.  136.  ««  State   v.   English,   80   S.   E.-  72, 

«'*  State  V.  Morris,  172  S.  W.  603,     164  N.  O.  497, 
263  Mo.  339. 


2183  CRIMINAL  LAW  §  1951 

sanity  so  produced,  should  be  considered  in  mitigation  of  the  pen- 
alty attached  to  the  offense  of  which  you  find  him  guilty .•• 

I  1949(2).    Virgiiiia 

The  court  further  instructs  the  jury  that  drunkenness  of  volun- 
tary intoxication  is  no  excuse  for  crime,  although  such  drunkenness 
may  be  the  result  of  long-continued  and  habitual  drinking  with- 
out any  purpose  to  commit  crime,  and  may  have  produced  a 
temporary  insanity,  during  the  existence  of  which  the  criminal 
act  is  committed;  in  other  words,  a  person,  whether  he  be  an 
habitual  drinker  or  not,  cannot  voluntarily  make  himself  so  drunk 
as  to  become  on  that  account  irresponsible  for  his  conduct  during 
such  drunkenness.*' 

C.    Parties  to  Offenses 
§  1950.    Who  are  parties  in  general 

See,  also,  post,  §S  4519,  4520. 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  's  hog  was  taken, 

and  was  taken  under  circumstances  amounting  to  theft,  and  that 
this  defendant  and  F.  acted  together  in  such  taking,  with  a  mutual 
understanding  and  with  a  common  purpose  and  intent  fraudulently 
to  take  such  hog,  knowing  it  did  not  belong  to  either  of  them,  and 
with  intent  to  deprive  the  owner  of  same  of  its  value,  and  to  ap- 
propriate it  to  the  use  or  benefit  of  themselves,  or  if  you  so  be- 
lieve F.  had  such  knowledge  and  intent,  and  that  the  defendant, 
having  the  same  knowledge  and  knowing  F.'s  unlawful  intent, 
aided  F.  in  taking  the  hog,  by  shooting  the  hog  or  otherwise,  you 
will  in  either  such  case  find  that  the  defendant  is  a  principal  in 
the  oflFense;  but  if  this  defendant  shot  the  hog  at  the  instance 
and  direction  of  F.,  believing  it  was  F.'s  hog,  then  this  defendant 
would  not  be  guilty,  no  matter  whether  F.  believed  it  was  his 
hog,  or  knew  it  was  not  his.     So  in  this  case,  if  you  believe  this 

defendant  killed  ^'s  hog,  or  participated  with  F.  in  killing 

such  hog,  yet  if  you  believe  from  the  evidence  that  at  the  time 
the  hog  was  killed  this  defendant  believed,  and  acted  upon  the 
belief,  that  the  hog  belonged  to  F.,  or  if  you  have  a  reasonable 
doubt  as  to  whether  or  not  he  had  and  acted  upon  such  belief, 
you  will  acquit  the  defendant.**  ' 

§  1951.    Liability,  as  principals,  of  persons  aiding  and  abetting 

See,  also,  post,  {  4610. 

Parties  In  prosecntion  for  homicide,  see  post,  §  2805. 

M  Edwards  v.  State  (Or.  App.)  54  esFry  v.  State,  124  S.  W.  020,  58 
S.  W.  589.  Tex.  Cr.  R.  169. 

•7  Ix>ng:le7  v.  Commonwealtli,  37  S, 
E.  339,  99  Ya.  807. 
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S  1951(1).    Alabama 

The  jury  are  instructed  that  it  is  the  law  of in  felony 

cases,  and  by  felony  cases  the  law  means  an  offense  against  the 
criminal"  law  which  is  punishable  capitally  or  by  imprisonment  in 
the  penitentiary,  that  all  parties  who  are  concerned  in  the  com- 
mission of  the  felony,  whether  they  directly  commit  the  act  con- 
stituting the  felony,  or  aid  and  abet  in  its  commission,  are  held  to 
be  equally  responsible ;  so  that,  whether  a  party  commits  by  him- 
self the  entire  act  which  constitutes  a  felony,  or  if  he  is  concern- 
ed with  another  in  its  commission,  if  he  aids  another  in  his  com- 
mission, if  he  assists  another  in  its  commission  by  word  or  deed, 
either  by  words  of  encouragement,  assistance,  or  support,  or  by 
actions  giving  encouragement,  assistance,  or  support,  either  party 
under  these  circumstances  would,  in  the  eyes  of  the  law,  be  held 
to  be  equally  responsible;  that  is,  so  far  as  the  personal  guilt  or 
innocence  is  concerned.  The  question  of  punishment  is  one  which 
is  always  to  be  fixed  by  the  jury  entirely  within  their  own  dis- 
cretion.** 

{  1951(2).    Arkansas 

You  are  instructed  that  all  persons  who  stand  by,  aid,  or  assist, 
or  who,  not  being  present  aiding,  abetting,  or  assisting,  hath  ad- 
vised and  encouraged  the  perpetration  of  a  crime,  are  guilty  of  the 
commission  of  a  crime  as  the  person  so  aided,  abetted,  assisted, 
advised,  or  encouraged  one  who  commits  the  same.'* 

§  1951(3).    Kansas 

You  are  instructed  that  under  the  law  of any  one  who 

aids,  abets,  or  assists  another  or  others  in  the  commission  of  any 
crime  either  by  conspiring  or  confederating  together,  counseling 
and  advising  in  the  commission  of  such  crime  and  preparation 
thereof,  or  by  counseling,  aiding,  or  assisting  in  the  commitment 
thereof,  is  equally  guilty  with  the  one  actually  committing  the 
crime;  and  you  are  therefore  instructed  in  this  case  that  should 
you  find  beyond  a  reasonable  doubt  that  the  defendant  conspired 
and  confederated  with  other  persons  for  the  commission  of  the 
crime  alleged  in  the  information,  and  that  he  did  in  any  way 
aid,  assist,  or  abet  in  its  commission,  then  he  is  guilty  as  though 
he  had  himself  without  assistance  committed  the  crime.'^ 

You  are  instructed  that  the  statutes  of provide  that  any 

one  who  knowingly  aids,  counsels,  abets,  or  assists  another  in  the 
commission  of  crime  is  himself  guilty  of  its  commission,  and  may 
be  charged,  tried,  and  convicted  the  same  as  if  he  alone  had  been 

e»Ware  v.    State,   6T   So.  763,   12  7 1  state  v.  Hoerr,  129  P.  153,  88 

Ala.  App.  101.  Kan.  573. 

TO  Burrow  v.  City  of  Hot  Springs, 
i08  S.  W.  823,  85  Ark.  396. 
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the  perpetrator  of  the  offense.  So,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  crime  alleged  in  the  indict- 
ment was  committed  by  some  person  or  persons  different  from  the 
defendant,  and  that  the  defendant  knowingly  aided,  counseled, 
abetted,  or  assisted  such  person  or  persons  in  so  doing,  you  will 
find  the  defendant  guilty  as  charged." 

I  1951(4).    MIssoarl 

The  jury  are  instructed  that  all  persons  are  equally  guilty  who 
act  together  with  a  common  intent  in  the  commission  of  a  crime, 
and  a  crime  so  committed  by  two  or  more  persons  jointly  is  the 
act  of  all  and  of  each  one  so  acting.'* 

I  1951(5).     Montana 

The  jury  are  instructed  that  in  this  state  the  distinction  between 
an  accessory  before  the  fact  and  the  principal,  and  between  princi- 
pals in  the  first  and  second  degree,  in  cases  of  felony,  is  abrogated ; 
and  all  persons  concerned  in  the  commission  of  a  felony,  whether 
they  directly  commit  the  act  constituting  the  oifense,  or  aid  and 
abet  in  its  commission,  though  not  present,  must  be  prosecuted, 
tried,  and  punished  as  principals,  and  no  other  facts  need  be  alleged 
or  proved  under  an  information  against  such  accessory  than  are 
required  under  an  information  against  his  principal.'* 

i  1951(6).   Oklahoma 

You  are  instructed  that,  under  the  laws  of  the  state  of , 

all  persons  concerned  in  the  commission  of  any  felony,  whether 
they  directly  commit  the  act  constituting  the  oifense,  or  aid  and 
abet  in  its  commission,  though  not  present,  are  principals;  and 
in  this  connection  you  are  instructed  that  if  you  should  find  be- 
yond a  reasonable  doubt  that  defendant  did  unlawfully,  feloniously, 
fraudulently,  and  knowingly  aid  and  abet,  or  did  unlawfully, 
feloniously,  fraudulently,  and  knowingly  participate  with  the  said 
,  in  the  commission  of  embezzlement  as  alleged  in  the  in- 
dictment, then  and  in  that  event  you  should  find  the  defendant 
guilty.  Otherwise,  if  you  entertain  a  reasonable  doubt  as  to 
whether  the  said  defendant  did  knowingly,  unlawfully,  fraudulent- 
ly, and  feloniously  aid  or  abet  or  participate  with  the  said 

in  the  commission  of  the  embezzlements  alleged  in  the  indictment, 
then  and  in  that  event  you  should  acquit  him.'* 

1*1951(7).    Toxas 

The  jury  are  instructed  that  all  persons  are  principals  who  are 
guilty  of  acting  together  in  the  commission  of  an  offense.    When  an 

»«  State  V.  Jolmson,  50  P.  907,  6  »«  State  v.  De  Wolfe,  74  P.  1084,  29 

Kan.  App.  110.  Mont.  415. 

7»  State  V.  VaUe,  65  S.  W.  232,  164  tb  Middleton  v.  State  (O.  App.)  183 

Mo.  539.  P.  626. 
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offense  has  been  actually  committed  by  one  or  more  persons,  the 
true  criterion  for  determining  who  are  principals  is,  Did  the  par- 
ties act  together  in  the  commission  of  the  offense ;  was  the  act  done 
in  pursuance  of  a  common  intent  and  in  pursuance  of  a  previously 
formed  design  in  which  the  minds  of  all  united  and  concurred? 
If  so,  then  the  law  is  that  all  are  alike  guilty,  provided  the  offense 
was  actually  committed  during  the  existence  and  in  the  execution  of 
the  common  design  and  intent  of  all,  whether  in  point  of  fact,  all 
were  actually,  bodily  present  on  the  ground  when  the  offense  was 
actually  committed  or  not.  If  there  was  no  such  common  design 
and  intent  of  all,  including  the  defendant,  to  commit  the  offense, 
or  if  the  offense,  if  any,  was  committed  by  one  or  more,  acting  in- 
dependently of  the  defendant  in  so  doing  and  without  participa- 
tion by  him  in  the  design  and  intent  to  commit  it,  then  the  defend- 
ant is  not  guilty;  and  if  you  have  a  reasonable  doubt  as  to  this 
issue,  you  must  give  the  defendant  the  benefit  of  the  doubt  and 
acquit  him.  Now,  if  you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  acting  together  with  , 

, ,  and ,  as  a  principal  as  hereinbefore  defined,  in 


the  county  of and  state  of ,  on  or  about  the  time  al- 
leged in  the  indictment,  with  a  deadly  weapon  or  instrument  rea- 
sonably calculated  and  likely  to  produce  death  by  the  mode  and 
manner  of  its  use^  and  not  in  defense  of  himself  against  an  unlaw- 
ful attack,  real  or  apparent,  reasonably  producing  a  rational  fear  or 
expectation  of  death  or  serious  bodily  injury,  with  intent  to  kill, 
did  unlawfully  and  with  malice  aforethought  shoot  and  thereby 
kill  said as  charged  in  the  indictment,  you  will  find  him  guil- 
ty of  murder,  as  charged,  and  assess  his  punishment  at  death  or  by 
confinement  in  the  penitentiary  for  life,  or  for  any  term  of  years 

not  less  than  .* 

Gentlemen  of  the  jury,  you  are  instructed  by  the  court  that  the 
mere  presence  of  a  party  at  or  near  the  scene  of  the  commission  of 
an  offense  does  not  make  him  a  principal,  and  mere  knowledge 
that  an  offense  is  about  to  be  committed  will  not  make  the  party 
a  principal ;  nor  will  his  knowledge  that  an  offense  is  being  commit- 
ted, or  has  been  committed,  nor  will  his  failure  to  give  alarm,  his 
silence  or  inaction,  make  him  a  principal.  Now,  therefore,  unless 
you  believe  from  the  evidence  beyond  a  reasonable  doubt  that 

was  present  at  the  time was  killed,  and  that  he  knew 

both  of  the  act  of  the  killing  and  of  the  intent  of  the  person  who 
killed   him,   or   unless  you   believe   from   the  evidence  beyond  a 

reasonable  doubt  that  the  defendant was  not  present  at  the 

scene  of  the  killing,  but  was  engaged  in  carrying  out  his  part  of 

•  Serrato  v.  State,  171  S.  W.  U38,  74  Tex.  Cr.  R.  413. 
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a  previously  conceived  design  theretofore  entered  into  with  others 

to  take  the  life  of  said  ,  and  unless  you  believe  from  the 

evidence  beyond  a  reasonable  doubt  that  the  defendant  did  some 
overt  act  in  connection  with  the  person  or  persons  who  did  kill 

,  whoever  they  may  be,  and  that  he  had  a  guilty  knowledge, 

and  had  conspired  and  confederated  with  the  person  or  persons 

who  did  kill  said ,  before  the  act  was  done,  then  his  mere 

presence  at  or  near  the  scene  of  the  killing,  or  his  mere  knowl- 
edge that  such  killing  was  about  to  be  committed  of  had  been 
committed,  or  his  failure  to  give  an  alarm,  or  his  silence  or  inaction, 
would  not  make  him  a  principal,  and  you  will  acquit  the  defend- 
ant.'* 

The  jury  are  instructed  that  any  person  who  advises  or  agrees 
to  the  commission  of  an  offense,  and  who  is  present  when  tHe  same 
is  committed,  is  a  principal,  whether  he  aids  in  the  illegal  act  or 
not* 

§  1952.    Necessity  of  actual  bodily  presence  at  scene  of  crime 

Criminal  liaUlity  for  homicide,  see  post,  {  2807. 

Riglit  to  convict  one  not  present  at  time  and  place  of  killing,  and  not  Indicted 
as  an  accessory  before  the  fact,  see  post,  {  2813. 

$  1952(1).    California 

It  is  the  law,  gentlemen,  that  all  persons  concerned  in  the  com- 
mission of  a  crime,  whether  they  directly  commit  the  act  constitut- 
ing the  offense  or  aid  and  abet  in  its  commission,  or,  not  being 
present,  have  advised  and  encouraged  its  commission,  are  principals 
in  any  crime  so  committed.  So  that  in  the  case  before  you,  if  you 
are  satisfied  beyond  all  reasonable  doubt  that  the  defendant  here 
directly  committed  the  crime  charged,  or  aided  and  abetted  in  its 
commission,  or,  not  being  present,  advised  and  encouraged  its  com- 
mission, you  will  be  justified  in  finding  him  guilty  as  a  principal.'' 

i  1952(2).    Oregon 

In  this  case  you  should  bear  in  mind  the  instructions  which  I 
have  heretofore  given  you  that,  if  the  defendant  and  B.  were  act- 
ing together  with  the  common  design  to  bring  about  the  death  of 

in  the  manner  and  as  charged  in  the  indictment,  it  would 

not  be  necessary  for  both  of  them  to  be  actually  present  at  the 
place  and  time  of  the  alleged  crime;  for,  as  I  have  stated  to  you 
before,  each  codefendant  is  bound  by  the  act  of  the  other  in  the 
furtherance  and  execution  of  a  common  design.  Now  then,  you 
should  determine  first,  Were  they  acting  together  in  such  com- 
mon design?     If  they  were  not  acting  together  in  such  design, 

»•  Serrate  t.  State.  171  8.  W.  1133,  "  People  v.  Wong  Hing,  109  P.  357, 
74  Ter.  Cr.  R,  413.  176  CaL  699. 

♦  Tally  ▼.  State,  90  S.  W.  1113,  49 
T^ex,  Cr.  R.  91. 
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and  defendant  was  not  present  at  the  time  and  place  of  the  alleged 
killing,  then  it  would  necessarily  follow  that  it  would  be  impossible 
for  her  to  have  committed  the  crime.  But  if  they  were  acting  to- 
gether in  a  common  design,  then  it  does  not  make  any  difference 
whether  she  was  present  or  not,  if  she  aided,  counseled,  and  abetted 
B.  in  the  commission  of  the  crime.'* 

i  I952<3).    Texas 

The  jury  are  instructed  that  all  persons  are  principals  who  are 
guilty  of  acting  together  in  the  commission  of  an  offense.  When 
an  offense  is  actually  committed  by  one  or  more  persons,  but 
others  are  present  and,  knowing  the  unlawful  intent,  aid  by  acts 
or  encourage  by  words  or  gestures  those  actually  engaged  in  the 
commission  of  an  unlawful  act,  or  who,  not  being  actually  present, 
keep  watch,  so  as  to  prevent  the  interruption  of  those  engaging  in 
committing  the  offense,  such  persons  so  aiding,  encouraging,  or 
keeping  watch  are  principal  offenders,  and  may  be  prosecuted  and 
convicted  as  such.  All  persons  who  endeavor,  at  the  time  of  the 
commission  of  an  offense,  to  secure  the  safety  or  concealment  of  the 
offenders,  are  principals.  Any  person  who  advises  or  agrees  to 
the  commission  of  an  offense,  and  who  is  present  when  the  same 
is  committed,  is  a  principal  thereto,  whether  he  aids  or  not  in  the 
illegal  act.  In  this  connection  you  are  further  instructed  that  no 
person  is  a  principal  in  the  commission  of  an  offense  unless  he  is 
at  the  time  of  the  commission  thereof  either  present,  or  keeping 
watch,  or  doing  something  to  conceal  the  offender,  or  is  doing 
something  in  aid  of  the  offender.'* 

You  are  instructed  that  all  persons  are  principals  who  are  guilty 
of  acting  together  in  the  commission  of  an  offense.  When  an 
offense  has  been  actually  committed  by  one  or  more  persons,  the 
true  criterion  for  determining  who  are  principals  is:  Did  the  par- 
ties act  together  in  the  commission  of  the  offense?  Was  the  act 
done  in  pursuance  of  a  common  intent  and  in  pursuance  of  a 
previously  formed  design  in  which  the  minds  of  all  united  and 
concurred  ?  If  so,  then  the  law  is  that  all  are  alike  guilty,  provided 
the  offense  was  actually  committed  during  the  existence  and  in  the 
execution  of  the  common  design  and  intent  of  all,  whether  in  point 
of  fact  all  were  actually  bodily  present  on  the  ground  when  the 
offense  was  actually  committed  or  not.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case,  beyond  a  reasonable  doubt,  that  the  defendant  acted  with 
another  or  others  in  the  commission  of  the  offense  charged  in 

T«  State  v.  Booth,  161  P.  TOO,  82  Or.  «o  sUvas  v.  State,  150  S.  W.  223, 
894.  71  Tex.  Cr.  R.  213. 

T»  Smith  T.  State  (Cr.  App.)  230  S. 
W,  410. 


2189  CRIMINAL  LAW  S  1954(1) 

the  indictment,  and  that  the  act  was  done  in  pursuance  of  a  com- 
mon intent  and  in  pursuance  of  a  previously  formed  design  of  the 
defendant  and  another  or  others,  in  which  the  minds  of  all  united 
and  concurred,  including  the  mind  of  the  defendant,  then  the  de- 
fendant would  be  guilty  of  the  theft,  as  hereinbefore  charged, 
whether  or  not  in  point  of  fact  he  was  actually  bodily  present  on 
the  ground  when  the  offense  was  actually  committed  •^ 

§  1953.    Liability  as  principals  in  second  degree 
In  prosecution  for  homicide,  see  post,  S  2812. 

I  1953(1).    Georgia 

The  jury  are  instructed  that  there  is  no  practical  distinction 
between  principals  in  the  first  degree  and  principals  in  the  second 
degree,  and  that  if  the  state  has  shown,  beyond  a  reasonable  doubt, 
that  the  accused  is  guilty  as  a  principal  in  either  the  first  or  the 
second  degree,  a  general  verdict  of  guilty  would  be  authorized.** 

I  1953(2).    Virginia 

The  court  instructs  the  jury  that  principals  in  the  first  degree 
in  every  murder  or  other  crime  are  those  who  are  the  actors,  or 
actual  perpetrators  of  the  crime,  those  who  are  the  immediate  per- 
petrators of  the  act ;  that  principals  in  the  second  degree  are  those 
who  did  not,  with  their  own  hands,  commit  the  act,  but  were  pres- 
ent, aiding,  and  abetting  it.  It  is  not  necessary,  in  order  to  make 
a  person  principal  in  the  second  degree,  that  he  be  actually  present 
when  the  crime  was  committed,  or  that  he  actually  participated  in 
the  commission  of  the  crime.  The  test  as  to  whether  or  not  he  is  a 
principal  in  the  second  degree  is,  was  he  encouraging,  inciting,  or 
in  some  manner  oflFering  aid  or  consent  to  the  crime  ?  All  persons 
present  lending  countenance  or  otherwise  aiding  while  another 
<ioes  the  act,  are  principals  in  the  second  degree,  and  liable  to  the 
same  punishment  as  if  they  were  principals  in  the  first  degree, 
and  actually  committed  the  crime.'* 

D.    Evidence  < 

-§  1954.    Presumption  of  innocence 

f  1954(1).    United  States 

The  jury  are  instructed  that,  this  being  a  criminal  prosecution, 
each  of  the  defendants  is  presumed  to  be  innocent  until  the  con- 
trary has  been  shown  beyond  a  reasonable  doubt.  This  presump- 
tion of  innocence  attends  the  defendants  throughout  the  trial. 
The  burden  of  overcoming  this  presumption  rests  upon  the  gov- 

81  SUvas  V.  State,  159  S.  W.  223,  ss  Horton  v.  Commonwealth,  38  S. 
71  Tex.  Cr.  213.  E.  184,  99  Va.  848. 

"  August  V.  State,  76  S.  E.  164,  11 
-Ga,  App.  798. 
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ernment,  and  never  shifts  to  the  defendants,  and,  unless  the  gov- 
ernment has  satisfied  this  requirement  as  to  each  defendant,  the 
jury  will  acquit  such  defendant.** 

The  jury  are  instructed  that  in  this  case  the  defendant  is  accused 
of  an  offense  of  which  he  is  presumed  to  be  innocent  until  his  guilt 
is  proven  beyond  a  reasonable  doubt.  This  presumption  of  inno- 
cence attends  him  throughout  the  case  and  until,  after  a  considera- 
tion of  all  the  evidence,  you  are  satisfied  beyond  a  reasonable 
doubt  of  his  guilt  By  reasonable  doubt  is  not  meant  every  pos- 
sible doubt,  but  is  meant  that  kind  of  a  doubt  that  would  suggest 
itself  to  a  reasonable  man  and  of  such  weight  as  to  deter  him  from 
acting  or  deciding  in  matters  of  the  highest  importance  to  him. 
If  you  have  such  a  doubt  of  the  defendant's  guilt,  it  is  your  duty  to 
find  him  not  guilty.  If,  on  the  other  hand,  you  have  no  such  doubt, 
but  are  persuaded  of  that  guilt  to  a  moral  certainty,  it  is  your  duty 
to  find  him  guilty .•'^ 

The  jury  are  instructed  that  the  law  presumes  a  defendant  charg- 
ed with  a  crime  innocent  until  proven  guilty  beyond  a  reasonable 
doubt.  If  you  can  reconcile  the  evidence  before  you  upon  any 
reasonable  hypothesis  consistent  with  the  defendant's  innocence, 
you  should  do  so  and  in  that  case  find  the  defendant  not  guilty. 
You  are  further  instructed  that  you  cannot  find  the  defendant 
guilty  unless  from  all  the  evidence  you  believe  him  guilty  beyond  a 
reasonable  doubt.** 

§  1954(2).    Alabama 

The  jury  are  instructed  that  the  defendant  enters  into  this  trial 
with  a  presumption  of  innocence,  and  this  is  a  fact  in  the  case  which 
must  be  considered  with  the  evidence  and  should  not  be  disregard- 
ed.*' 

Gentlemen  of  the  jury,  I  charge  you,  that  the  legal  presumption 
of  innocence  is  to  be  regarded  by  the  jury,  in  every  case,  as  a  matter 
of  evidence,  to  the  benefit  of  which  the  accused  is  entitled,  and, 
as  a  matter  of  evidence  it  attends  the  accused  until  his  guilt  is, 
by  the  evidence,  placed  beyond  a  reasonable  doubt.** 

The  court  charges  the  jury  the  defendant  is  presumed  to  be  in- 
nocent until  the  evidence  convinces  the  jury  beyond  all  reasonable 
doubt  that  he  is  guilty;    and  if,  upon  a  consideration  of  all  the 

84  Smith  V.  United  States  (C.  C.  A.  se  Shepard  v.  United  States  (C.  O. 

Mo.)  157  F.  721,  85  C.  C.  A.  353,  cer-  A.  CaL)  236  F.  73,  149  0.  C.  A.  283. 

tiorari  denied  28  S.  Ct.  569,  208  U.  S.  »t  Neilson  v.  State,  40  So.  221,  146 

618,  52  L.  Ed.  647.  Ala.  688. 

SB  Shepard  v.  United  States  (C.  C.  «»  Bryant  v.  State,  23  So.  40,  116 

A.  Utah)  160  F.  584,  87  C.  C.  A.  486,  Ala.  445. 
certiorari  denied  29  S.  Ct.  682,  212  U. 
S.  571,  53  L.  Ed.  655. 
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evidence,  the  jury  have  a  reasonable  doubt,  growing  out  of  all  the 
evidence,  they  must  acquit  the  defendant.** 

S  1954(3).    California 

The  jury  are  instructed  that  the  charge  in  the  information  puts 
upon  the  prosecution  the  burden  of  proving  that  he  is  guilty  of  the 
charge  laid  in  the  information  beyond  all  reasonable  doubt.  In 
other  words,  gentlemen,  the  defendant  at  the  outset  of  this  trial  is 
presumed  to  be  an  innocent  man.  He  is  not  required  to  prove  him- 
self innocent,  or  to  put  in  any  evidence  at  all  upon  that  subject 
until  the  prosecution  has  proven  to  your  satisfaction  and  beyond 
all  reasonable  doubt  that  he  is  guilty.  Now,  in  considering  the 
testimony  in  -the  case,'  you  must  look  at  that  testimony,  and  view 
it  in  the  light  of  that  presumption  which  the  law  clothes  him  with, 
that  he  is  innocent,  and  it  is  a  presumption  that  abides  with  him 
throughout  the  trial  of  the  case,  until  the  evidence  convinces  you 
to  the  contrary  beyond  all  reasonable  doubt.®* 

{  1954(4).    Georgia 

The  jury  are  instructed  that  defendant  pleads  not  guilty,  and  that 
puts  upon  the  state  the  burden  of  proving  his  guilt,  and  satisfy- 
ing your  judgments  beyond  a  reasonable  doubt  that  he  is  guilty 
of  this  charge,  in  order  to  overcome  the  presumption  that  he  is 
innocent,  before  you  could  find  a  verdict  of  guilty.  If  you  have  a 
reasonable  doubt  about  any  material  evidence,  as  stated  to  you,  a 
doubt  which  leaves  your  minds  unsettled  and  unsatisfied,  and  you 
would  not  be  willing  to  act  upon  such  evidence  in  the  most  serious 
concerns  of  life  which  affected  you  personally,  you  will  find  him 
not  guilty.  If  you  have  a  reasonable  doubt  growing  out  of  the 
evidence,  the  defendant's  statement,  or  want  of  evidence,  you 
should  give  the  defendant  the  benefit  of  that  doubt,  and  the  form 
of  your  verdict  would  be:  "We,  the  jury,  find  the  defendant  not 
guilty."  *i 

The  jury  are  instructed  that,  on  arraignment,  the  defendant  pleads 
not  guilty,  and  that  is  the  issue  you  are  impaneled  to  try.  Notwith- 
standing the  indictment,  the  defendant  enters  into  this  trial  with  the 
presumption  of  innocence  in  his  favor,  and  that  presumption  rests 
with  him  throughout  the  trial,  until  the  state,  by  satisfactory  evi- 
dence, overcomes  that  presumption,  and  establishes  his  guilt  upon 
each  material  allegation  contained  in  the  indictment  and  beyond 
all  reasonable  doubt.  The  state  is  not  required  to  demonstrate  with 
mathematical  accuracy  and  precision  the  guilt  of  the  accused,  but 

«•  Rogers  t.  State,  23  So.  82,  117  9i  Mauldin  v.  Staie^  d9  S.  E.  50,  23 
Ala.  192.  6a.  App.  537. 

»•  People  v.  Arlington,  63  P.  347, 
131  Cal.  231. 
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the  state  is  bound  to  satisfy  you,  to  a  reasonable  and  moral  cer* 
tainty,  of  his  guilt.** 

i  1954(5).    Illinois 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  the  rule 
which  clothes  every  person  accused  of  crime  with  the  presumption 
of  innocence  and  imposes  upon  the  state  the  burden  of  establish- 
ing his  guilt  beyond  a  reasonable  doubt  is  not  intended  to  aid  any 
one  who  is,  in  fact,  guilty  of  crime  to  escape  but  is  a  humane  pro- 
vision of  the  law,  intended,  so  far  as  human  agencies  can,  to  guard 
against  the  danger  of  any  innocent  person  being  unjustly  pun- 
ished.** 

The  court  further  instructs  the  jury  that  you  must  presume  the 
defendant  to  be  innocent  until  his  guilt  is  fully  established  by  legal 
evidence,  beyond  a  reasonable  doubt,  and  the  presumption  of  in- 
nocence prevails  throughout  the  trial,  and  it  is  your  sworn  duty 
as  jurors  trying  this  case,  to  reconcile,  if  possible,  the  evidence 
in  this  case  with  this  presumption.** 

You  are  further  instructed,  as  a  matter  of  law,  that  the  indict- 
ment in  this  case  is  no  evidence,  in  the  slightest  degree,  but  is  a 
mere  formal  charge,  requiring  proof  of  all  the  material  allegations 
contained  therein,  by  the  testimony  of  witnesses,  or  by  facts  and 
circumstances.  And  you  are  further  instructed  that  the  law  pre- 
sumes the  defendants  to  be  innocent  of  the  crime  charged  in  the 
indictment,  until  they  have  been  proven  to  be  guilty  beyond  all 
reasonable  doubt;  and  this  presumption  of  innocence. is  no  mere 
idle  theory,  to  be  cast  aside  by  the  jury  through  mere  caprice,  pas- 
sion, or  prejudice,  but  it  is  a  substantial  part  of  the  law  of  the  land,, 
and  follows  the  defendant  throughout  the  entire  case,  and  must  not 
be  lost  sight  of  by  the  jury  until  it  has  been  overcome  by  evidence 
which  establishes  the  defendant's  guilt  beyond  all  reasonable  doubt,, 
and  to  a  moral  certainty.** 

The  jury  are  instructed  that  it  is  incumbent  upon  the  prosecu- 
tion to  prove  every  material  allegation  of  the  indictment  as  therein 
charged.  Nothing  is  to  be  presumed  or  taken  by  implication 
against  the  defendants.  The  law  presumes  them  innocent  of  the 
crime  with  which  they  are  charged  until  they  are  proved  guilty  by 
competent  evidence;  and,  if  the  evidence  in  this  case  leaves  upon 
the  minds  of  the  jury  any  reasonable  doubt  of  the  defendants'' 
guilt,  the  law  makes  it  your  duty  to  acquit  them.** 

»2  Battle  V.  State,  29  S.  K  491,  103         »*  Parsons  v.  People,  75  N.  E.  993,. 

Ga.  53.  218  111.  386. 

•a  People  v.  Lopez,  129  N.  E.  791,         •«  Cunningham  v.  People,  63  N.  E. 

296  lU.  438 ;   People  v.  Rees,  109   N.  517,  195  111.  550. 
B.  473,  268  111.  585;    People  v.  Scar-  »c  Schintz  v.  People,  52  N.  B.  903,. 

bak,  92  N.  B.  286,  245  111.  435.  178  111.  320. 
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I  1954(6).    iMllaM 

The  jury  are  instructed  that  this  rule  of  law,  which  clothes  every 
person  accused  of  a  crime  with  the  presumption  of  innocence  and 
imposes  on  the  state  the  burden  of  establishing  his  guilt  beyond  a 
reasonable  doubt,  is  not  intended  to  aid  any  one  who  is,  in  fact,  guil- 
ty of  crime  to  escape,  but  is  a  humane  provision  of  the  law,  intend- 
ed, so  far  as  human  agencies  can,  to  guard  against  the  danger  of  any 
innocent  person  being  unjustly  punished.  And  by  reasonable  doubt 
is  not  meant  a  whim,  or  captious  or  speculative  doubt.  It  is  prop- 
erly termed  a  reasonable  doubt,  as  distinguished  from  an  unrea- 
sonable or  speculative  doubt;  and  it  must  arise  from  all  the  evi- 
dence relating  to  some  material  fact  or  facts  charged  in  the  indict- 
ment, and  not  spring  from  mere  subsidiary  evidence.  Such  doubt 
may  also  arise  from  the  absence  of  evidence  as  to  material  matters.^^ 

The  jury  are  instructed  that  the  rule  of  law  which  clothes  every 
person  accused  of  crime  with  the  presumption  of  innocence,  and 
imposes  upon  the  state  the  burden  of  establishing  his  guilt  beyond 
a  reasonable  doubt,  is  not  intended  to  aid  any  one  who  is  in  fact 
guilty  of  crime  to  escape,  but  is  a  humane  provision  of  law,  in- 
tended, so  far  as  human  agencies  can,  to  guard  against  the  danger 
of  any  innocent  person  being  unjustly  punished.** 

The  jury  are  instructed  that  the  defendant  in  a  criminal  case  is 
presumed  to  be  innocent  of  the  crime  with  which  he  is  charged  and 
before  he  can  be  convicted  of  the  crime  charged  the  state  must 
prove  him  guilty  of  such  crime  beyond  a  reasonable  doubt.*^ 

I  1954(7).    Iowa 

The  jury  are  instructed  that  the  defendant,  in  the  first  instance, 
is  presumed  to  be  innocent  of  the  offense  charged  until  he  is  proven 
guilty  according  to  the  forms  of  law.  His  plea  of  "not  guilty"  puts 
in  issue  every  material  allegation  of  the  indictment,  and  he  cannot 
be  rightfully  convicted  unless  the  state,  by  the  evidence,  has  over- 
come the  presumption  of  innocence  in  defendant's  favor  and  has 
made  out  every  material  allegation  of  the  indictment  to  your  satis- 
faction, and  beyond  all  reasonable  doubt.  Clear  and  satisfactory 
proof  is  required.  No  mere  weight  or  preponderance  of  testimony 
will  be  sufficient  to  warrant  a  conviction  herein,  unless  it  be  so 
strong  and  convincing  as  to  remove  from  your  minds  all  reason- 
able doubt  of  the  defendant's  guilt.* 

•f  Hauk  V.  State,  46  N.  E.  127,  148  »»  Line  v.  State,  51  Tnd.  172. 

In^  238.  1  State  v.  Brown,  69  N.  W.  277,  100 

•«  Turner  v.  State,  1  N.  E.  869,  102  Iowa,  60. 
Ind.  425. 
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S  1954(8).    Kansas 

The  jury  are  instructed  that  the  rule  of  law  which  throws  around 
the  defendant  the  presumption  of  innocence  and  requires  the  state 
to  establish,  beyond  a  reasonable  doubt,  every  material  fact  averred 
in  the  information,  is  not  intended  to  shield  those  who  are  actually 
guilty  from  just  and  merited  punishment,  but  it  is  a  humane  pro- 
vision of  the  law  which  is  intended  for  the  protection  of  the  inno- 
cent and  to  guard,  so  far  as  human  agency  goes,  against  the  convic- 
tion of  those  unjustly  accused  of  crime.* 

§  1954(9).    Kentucky 

The  jury  are  instructed  that  the  law  presumes  the  defendant  to  be 
innocent  until  proven  guilty  beyond  a  reasonable  doubt,  and  if,  up- 
on the  entire  case,  the  jury  have  a  reasonable  doubt  of  defendant's 
having  been  proven  guilty,  or  a  reasonable  doubt  as  to  any  fact 
necessary  to  establish  his  guilt,  then  you  will  find  the  defendant  not 
guilty.* 

The  jury  are  further  instructed  that  the  defendant  is  presumed 
to  be  innocent,  and  this  presumption  of  his  innocence  entitles  him 
to  an  acquittal  at  their  hands,  unless  his  guilt  has  been  proved 
from  the  evidence  beyond  a  reasonable  doubt.* 

§  1954(10).    Louisiana 

The  jury  are  instructed  that  all  persons  accused  of  crime  are 
presumed  by  law  to  be  innocent  until  they  are  proven  to  be  guilty. 
The  consequence  of  this  rule  of  law  is  that  they  are  not  required 
to  prove  their  innocence,  but  may  rest  upon  the  presumption  in 
their  favor  until  it  is  overcome  by  positive  affirmative  proof.  It 
is  therefore  the  duty  of  the  state  to  establish  to  your  satisfaction, 
beyond  a  reasonable  doubt,  every  essential  ingredient  necessary 
to  constitute  the  guilt  of  the  prisoners  of  the  crime  charged.* 

i  1954(11).    Michigan 

The  court  instructs  the  jury  that  the  defendant  in  this  case  is 
presumed  to  be  innppent  of  the  charge  brought  against  him 
here,  and  that  presumption  of  innocence  abides  with  him  through- 
out the  entire  trial  of  the  case  until  he  is  proven  beyond  a  reason- 
able doubt  by  the  testimony  given  to  be  guilty  of  the  charge  brought 
against  him.  The  mere  fact  that  he  is  here  on  trial,  that  he  has 
been  arrested  and  brought  into  court  by  the  ordinary  criminal  pro- 
cess, should  not  be  considered  by  you  as  in  any  way  raising  the 
presumption  that  he  is  guilty.  The  burden  of  establishing  the  guilt 
of  the  accused  is  upon  the  people,  and  in  order  to  >ustify  you  as 
jurors  in  rendering  a  verdict  of  guilty  it  must  be  proven  beyond 

»  State  V.  Roberts,  147  P.  828,  95  o  Watklns  t.  Ck)mmonwealth,  9T  S. 

Kan.  280.  W.  740    123  Kv.  817. 

«  Harris  v.  Commonx^ealth,  174  S.  •  State  v.  XichoUs,  23  So.  980,  50 

W.  476.  163  Ky.  781.  La.  Ann.  699. 
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a  reasonable  doubt  that  this  defendant  has  committed  the  of* 
fense  charged  here  and  at  the  time  charged,  and,  as  I  have  said  to 
you,  it  is  necessary  for  you  to  decide  in  your  deliberations  whether 
or  not  that  has  been  shown  beyond  a  reasonable  doubt.*' 

The  court  charges  the  jury  that  "the  defendant  has  pleaded  not 
guilty  to  the  information,  and  the  presumption  of  law  falls  on  him 
all  through  this  case  that  he  is  innocent  until  he  is  proved  ^ilty. 
He  does  not  have  to  establish  his  innocence ;  the  people  have  to  es- 
tablish his  guilt.  The  burden  of  proof  is  on  the  people  all  the  way. 
They  have  to  satisfy  your  minds  beyond  any  reasonable  doubt,  by 
the  evidence  which  they  have  produced  before  you  for  your  con- 
sideration, of  the  guilt  of  the  respondent.  If,  after  you  have  con- 
sidered the  testimony  in  this  case  and  viewed  it  in  connection  with 
the  surrounding  circumstances,  you  can  say,  in  your  own  minds, 
you  have  a  reasonable  doubt  as  to  whether  or  not  the  defendant 
is  guilty,  then  it  is  your  duty  to  acquit  him.  He  is  entitled  to  the 
benefit  of  that  doubt.  On  the  other  hand,  after  you  have  con- 
sidered the  evidence,  if  no  such  doubt  exists,  it  is  your  duty,  as 
honest,  intelligent,  conscientious  jurors,  to  say  by  your  verdict 
that  he  is  guilty.* 

The  jury  are  instructed  that  the  law  presumes  every  man  inno- 
cent of  the  crime  charged,  and  of  every  offense  included  in  the  for- 
mal charge;  and  this  presumption  surrounds  and  abides  with  him 
throughout  the  entire  trial,  and  this  presumption  should  be  borne 
in  mind  at  each  successive  step  in  your  deliberations  as  to  your 
verdict* 

The  jury  are  instructed  that  you  will  start  out  in  the  trial  of  this 
case  with  the  presumption  that  the  defendant  is  wholly  innocent  of 
the  crime  charged,  and  that  presumption  must  be  overcome  by  evi- 
dence so  convincing  that  you  can  say,  beyond  any  reasonable  doubt, 
that  the  defendant  is  guilty  as  charged.^' 

I  1954(12).    MisslMippI 

The  jury  are  instructed  that  the  defendant  at  the  outset  of  the 
trial  is  presumed  to  be  an  innocent  man.  He  is  not  required  to 
prove  himself  innocent  or  to  put  in  any  evidence  at  all  upon  that 
subject.  In  considering  testimony  in  the  case,  you  must  look  at 
the  testimony,  and  view  it  in  the  light  of  that  presumption  which 
the  law  clothes  the  defendant  with  that  he  is  innocent,  and  it  is  a 
presumption  that  abides  with  him  throughout  the  trial  of  the  case 


T  People  v.  Kenyon,  16T  N.  W.  997,  •  People  t.  WiDett,  62  N.  W.  1115, 

201  Mi<di.  647.  105  Mich.  110. 

«  People  T.  Nuxm,  79  N.  W.  800, 120  lo  People  v.  Stewart,  42  N.  W.  6^, 

Micb.  530.  75  Micb.  21. 
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until  the  evidence  convinces  you  to  the  contrary,  beyond  all  rea- 
sonable doubt,  of  his  guilt." 

i  1954(13).    Missouri 

You  are  instructed  that  the  law  presumes  the  defendant  to  be 
innocent,  and  this  presumption  attends  him  until  overcome  by  evi- 
dence which  proves  him  guilty  beyond  a  reasonable  doubt.  If  you 
have  a  reasonable  doubt  of  defendant's  guilt  you  should  acquit  him, 
but  a  doubt  to  authorize  an  acquittal  on  that  ground  alone  should 
be  a  substantial  doubt  touching  defendant's  guilt  and  not  a  mere 
possibility  of  his  innocence." 

You  are  further  instructed  that  the  indictment  contains  the  for- 
mal statement  of  the  charge,  but  is  not  to  be  taken  as  any  evidence 
of  defendant's  guilt.  The  law  presumes  the  defendant  to  be  inno- 
cent, and  this  presumption  continues  until  it  has  been  overcome  by 
evidence  which  establishes  his  guilt  to  your  satisfaction  and  be- 
yond a  reasonable  doubt.  And  the  burden  of  proving  his  guilt 
rests  with  the  state.  If,  however,  this  presumption  has  been  over- 
come by  the  evidence,  and  the  guilt  of  the  defendant  established  to 
a  moral  certainty  and  beyond  a  reasonable  doubt,  your  duty  is  to 
convict.  If,  upon  consideration  of  all  the  evidence,  you  have  a  rea- 
sonable doubt  of  the  defendant's  guilt,  you  should  acquit;  but  a 
doubt,  to  authorize  an  acquittal  on  that  ground,  ought  to  be  a  sub- 
stantial doubt  touching  the  defendant's  guilt,  and  not  a  mere  pos- 
sibility of  his  innocence." 

The  court  instructs  the  jury  that  the  defendants  are  presumed 
to  be  innocent,  and  this  presumption  attends  them  throughout  the 
progress  of  the  whole  trial,  until  it  is  overcome  by  evidence  prov- 
ing their  guilt  beyond  any  reasonable  doubt;  and,  before  the  jury 
can  convict,  the  state  must  establish  the  guilt  of  the  defendants 
beyond  a  reasonable  doubt  that  the  defendants  are  guilty  as 
charged.^* 

The  court  instructs  the  jury  that  the  law  presumes  the  inno- 
cence, and  not  the  guilt,  of  the  defendant,  and  this  presumption  of 
innocence  attends  the  defendant  throughout  the  trial,  and  at  the 
end  entitles  the  defendant  to  an  acquittal,  unless  the  evidence  in 
the  case,  when  taken  as  a  whole,  satisfies  you  of  defendant's  guilt 
bevond  a  reasonable  doubt,  as  defined  in  these  instructions.^* 

The  jury  are  instructed  that  the  law  presumes  the  defendants' 
innocence  until  the  state  has  proven  their  guilt  beyond  a  reason- 
able doubt,  and,  unless  the  state  has  so  proven  their  guilt,  you  will 

11  Gentry  v.  State,  66  So.  982,  108  i*  State  v.  Hendricks,  73  S.  W. 
Miss.  505.  194,  172  Mo.  654. 

12  State  v.  Dooms,  217  S.  V^T.  43,  is  State  v.  Hudspeth,  60  S.  W.  136, 
280  Mo.  84.  159  Mo.  178. 

IS  State  V.   Miller,  89  S.  W.  877, 
190  Mo.  449. 
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acquit  them.  But  such  a  doubt,  to  authorize  an  acquittal  on  that 
^ound  alone,  should  be  a  substantial  doubt  of  guilt,  and  not  a 
mere  possibility  of  their  innocence.** 

The  jury  are  instructed  that  the  law  clothes  the  defendants  with 
the  presumption  of  innocence,  which  attends  and  protects  them 
until  it  is  overcome  by  testimony  which  proves  their  guilt  beyond 
a  reasonable  doubt." 

I  1954(14).    Montana 

You  are  instructed  that  the  law  presumes  a  person  innocent  un- 
til he  is  proved  gfuilty,  and  this  proof  mu^t  be  of  a  nature  to  sat-  ■ 
isfy  your  minds  beyond  a  reasonable  doubt  of  the  guilt  of  the  ac- 
cused. The  mere  fact  that  an  information  has  been  filed,  chairging 
a  person  with  a  crime,  does  hot  in  itself  raise  a  presumption  of 
guilt.  A  reasonable  doubt,  within  the  meaning  of  the  law,  is  not 
a  mere  imaginary  or  possible  doubt,  but  a  substantial  doubt,'  based 
upon  reason  and  common  sense,  and  induced  by  the  facts  and  cir- 
cumstances attending  the  particular  case,  and  growing  out  of  the 
testimony.  It  is  such  a  doubt  as  will  leave  one's  mind,  after  a  care- 
ful examination  of  all  the  evidence,  in  such  a  condition  that  he 
cannot  say  that  he  has  an  abiding  conviction,  to  a  moral  certainty, 
of  the  defendant's  guilt  as  charged.  The  presumption  of  inno- 
cence has  the  weight  and  eflFect  of  evidence  in  the  defendant's  be- 
half, and  this  should  continue  until  it  is  rebutted  by  competent 
evidence  which  displaces  any  reasonable  doubt  you  might  other- 
wise have  of  the  defendant's  guilt.** 

i  1954(15).    Nebraska 

The  jury  are  instructed  that  the  plea  of  not  guilty  in  this  case, 
made  by  the  defendant,  places  upon  the  state  the  burden  of  prov- 
ing every  essential  element  of  the  crime  charged  in  the  information 
by  competent  evidence  which  satisfies  your  minds  beyond  a  reason- 
able doubt  of  the  truth  of  such  facts,  and  the  resulting  guilt  of 
ihe  accused.  The  defendant  is  presumed  to  be  innocent  until  every 
one  of  these  essential  facts  is  proven  byond  a  reasonable  doubt, 
and  unless  the  essential  facts  constituting  the  crime  charged  in  the 
information  are  established  to  that  degree  of  certainty  then  you 
should  acquit  him.** 

The  jury  are  instructed  that  the  law  presumes  the  defendant  in- 
nocent until  he  is  proved  guilty  beyond  a  reasonable  doubt.  This 
presumption  partakes  of  the  nature  of  evidence,  and,  if  no  evi- 
dence was  introduced,  under  the  presumption  of  innocence,  you 
should  acquit  him ;  and  this  presumption  continues  throughout  the 

!•  State  V.  Hale,  56  S.  W.  881,  156  is  state  v.  Harrison,  67  P.  647,  23 

Mo.  102.                                      X  Mont  79. 

iTSUte  V.  PaztOD,  29  S.  W.  705,  i»  Brinegar   v.    State,    118   N.-  W. 

126  Mo.  500.  475,  82  Neb.  558. 
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trial  until  he  has  been  proven  gxiilty  beyond  a  reasonable  doubt 
The  defendant  has  been  arraigned  on  the  information  in  this  case, 
and  has  pleaded  not  guilty.  The  plea  of  not  guilty  casts  upon  the 
state  the  burden  of  establishing,  by  evidence  all  the  material  alle- 
gations in  the  information,  as  herein  explained  by  the  court,  be- 
yond a  reasonable  doubt,  before  you  would  be  warranted  in  return- 
ing a  verdict  of  guilty  against  him.^* 

You  are  instructed  that  it  is  not  incumbent  on  the  defendant  to 
prove  his  innocence.  Not  as  a  mere  form,  but  by  a  substantial 
part  of  the  law,  he  is  presumed  to  be  innocent,  and  not  guilty,  un- 
til his  guilt  is  proven  to  the  satisfaction  of  each  and  every  one  of 
you,  beyond  a  reasonable  doubt ;  and  this  presumption  is  a  matter 
of  evidence,  to  the  benefit  of  which  the  defendant  is  entitled.  Mere 
suspicion,  or  reason  to  suspect,  however  strong,  a  probability  on 
the  ddctrine  of  chances,  or  simply  a  preponderance  of  evidence,  is 
not  sufficient  to  overcome  the  presumption  of  innocence,  but  it  con- 
tinues as  long  as  there  is  a  reasonable  doubt  of  any  fact  necessary 
to  convict ;  and  it  matters  not  whether  the  ingenuity  of  counsel  has 
been  instrumental  in  bringing  about  the  doubt,  provided  it  arises 
from  the  whole  evidence  in  the  case.** 

§  1954(16).    New  Jersey 

The  jury  are  instructed  that  there  is  a  rule  of  criminal  law  that 
everybody  is  presumed  to  be  innocent;  the  law  does  not  presume 
anybody  to  be  guilty.  That  goes  through  every  case;  it  goes 
through  this  case.  If  you  come  to  the  conclusion,  however,  as  a 
result  of  your  deliberation,  that  there  is  guilt  proved — any  degree 
of  criminality  under  this  indictment — of  course  that  presumption 
of  innocence  cannot  stand  after  that.  It  does  exist  up  to  that 
time,  and  unless  you  do  find  there  is  guilt  that  presumption  of  in- 
nocence would  entitle  him  to  a  verdict  of  acquittal.*' 

§  1954(17).    New  Mexico 

The  jury  are  instructed  that  the  defendant  is  presumed  to  be 
innocent  of  the  crime  charged  against  him,  and  this  presumption 
continues  with  him  until  overcome  by  proof  of  his  guilt  beyond  a 
reasonable  doubt.  This  presumption  is  not  a  mere  form,  but  is  a 
substantial  right,  belonging  to  the  defendant,  and  if  you  have  a 
reasonable  doubt  of  defendant's  guilt  you  should  acquit  him.** 

§  1954(18).    Oklahoma 

The  court  instructs  the  jury  that  the  defendant  in  a  criminal  case 
is  not  required  by  law  to  prove  his  innocence,  but  the  burden  is  up- 
on the  state  to  prove  his  guilt  of  the  offense  charged  against  him 

20  McVey  v.  State,  76  N.  W.  438,  55  ««  State  v.  Leo,  77  A.  523,  80  N.  J. 

Neb.  777.  Law  ^i.. 

»i  Owens  V.  State,  49  N.  W.  226,  2»*Wrrltory  t.  Gonzales,  68  P.  923, 

32  Neb.  167.  11  N.  M.  301. 
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and  every  material  element  thereof  beyond  a  reasonable  doubt.  He 
is  presumed  to  be  innocent  of  such  charge  until  his  guilt  is  estab- 
lished by  legal  evidence  beyond  a  reasonable  doubt,  and,  in  case 
the  jury  have  a  reasonable  doubt  as  to  the  defendant's  guilt,  they 
must  acquit  the  defendant  and  return  a  verdict  of  not  guilty.^* 

You  are  instructed  that  the  defendants  are  presumed  to  be  inno- 
cent until  their  guilt  is  established  by  the  evidence  beyond  a  rea- 
sonable doubt,  and  this  presumption  continues  until  every  mate- 
rial allegation  of  the  information  is  proven  by  the  evidence  be- 
yond a  reasonable  doubt.** 

The  jury  are  instructed  that  the  defendant's  plea  in  this  case  is 
that  he  is  not  guilty.  He  goes  into  the  trial  of  this  ca&e  presumed 
to  be  innocent.  He  is  clothed  with  this  presumption,  and  it  re- 
mains with  him  until  you  find  by  the  proof  beyond  a  reasonable 
doubt  that  he  is  guilty.** 

S  1954(19),    Texas 

The  jury  are  instructed  that  the  defendant  is  presumed  to  be 
innocent  until  his  guilt  is  established  by  I'egal  evidence,  and  in 
case  you  have  a  reasonable  doubt  as  to  his  guilt  you  must  acquit.*^ 

S  1954(20).    Virginia 

The  court  instructs  the  jury  that  the  prisoner  comes  to  trial 
presumed  to  be  innocent,  and  this  presumption  continues  until  it 
is  rebutted  by  the  commonwealth  beyond  a  reasonable  doubt ;  and 
the  jury  cannot  convict  unless  they  can  reconcile  from  the  evidence 
the  guilt  of  the  prisoner  with  all  the  necessary  allegations  of  the 
indictment.** 

§  1955.     Duration  of  presumption  of  innocence 

i  1955(1).    Illinois 

The  court  instructs  the  jury  that  it  is  their  duty  to  presume  the 
defendant  not  guilty;  that  it  is  the  duty  of  the  jury  to  give  the  de- 
fendant the  benefit  of  this  presumption  throughout  the  trial,  and 
when  they  shall  have  retired  to  consider  of  their  verdict.** 

S  1955(2).    Indiana 

The  jury  arc  instructed  that  defendant  is  presumed  to  be  inno- 
cent of  any  crime,  and  this  presumption  follows  him  throughout 
the  various  stages  of  the  trial,  and  should  prevail,  unless  overcome 
by  evidence  of  his  guilt  beyond  a  reasonable  doubt.*" 

»*  Brantley  v.  State,  175  P.  51,  15  28  Barker  v.  Commonwealth,  20  S. 

OkL  Cr.  6.  E.  776,  JK)  Va.  820. 

a»  McDaniel  t.  State,  127  P.  358,  8  «»  Flynn  v.   People,  78  N.  E.  617, 

Okl.  Cr.  209.  222  111-.  303. 

*•  H^drix  ▼.  United  States,  101  P.  »<>  Ri^shy  y.  State,  91  N.  E.  925, 

125,  2  Okl.  Cr.  240.  174  Ind.  284. 

a»  Flonmoy  v.  State,  122  S.  W.  26, 
67  Tex.  Cr.  R.  88. 


§   1955(3)  INSTRUCTIONS  TO  JURIES  2200 

S  1955(3).    Kansas 

You  are  instructed  that  in  law  the  defendants  are  presumed  to 
be  innocent  of  the  offense  preferred  against  them,  innocent  of  any 
guilty  intent,  and  innocent  of  every  fact  necessary  for  the  state  to 
prove  in  order  to  establish  their  guilt,  and  this  presumption  of  in- 
nocence continues  to  operate  in  their  favor  until  their  guilt  is  prov- 
en by  the  evidence,  and  until  each  and  every  fact  necessary  to  con- 
stitute the  offense  charged  against  them  is  so  proved  beyond  a  rea- 
sonable doubt.'^ 

«  1955(4).    Oklahoma 

The  court  further  instructs  the  jury  that  of  the  offense  charged 
in  the  information  and  each  and  every  material  ingredient  thereof 
the  defendants  are  presumed  to  be  innocent,  and  this  presumption 
continues  until  the  state  shall  overcome  same  by  competent  evi- 
dence, which  convinces  you  of  the  guilt  of  the  defendants  beyond 
a  reasonable  doubt.^ 

§  1955(5).   Washington 

You  are  further  instructed  that  the  law  presumes  the  innocence 
of  a  person  accused  of  crime,  and  this  presumption  is  not  a  matter 
of  form  merely,  which  the  jury  may  disregard  at  pleasure,  but  is 
a  part  of  the  law  of  the  land  and  is  a  right  guaranteed  by  that  law 
to  every  person  accused  of  crime.  This  presumption  of  innocence 
continues  with  'the  defendant  throughout  all  the  stages  of  the 
trial,  and  until  the  case  has  been  finally  submitted  to  the  jury,  and 
the  jury  has  found  that  this  presumption  has  been  overcome  by  the 
evidence  of  the  prosecution  in  the  case  beyond  a  reasonable  doubt 
as  to  each  and  every  material  fact.** 

§  1956.    Presumptions  and  burden  of  proof  as  to  sanity 
In  prosecution  for  homicide,  see  post,  §  3037. 

§  1956(1).    California 

The  court  instructs  the  jury  that,  although  it  is  true,  as  you  have 
been  instructed,  that  generally  the  burden  of  proof  is  upon  the 
prosecution,  yet  to  this  rule  there  is  this  exception:  Where  in- 
sanity is  relied  upon  as  a  defense,  the  burden  of  proving  the  exist- 
ence of  such  insanity  is  on  defendant,  and  it  is  incumbent  upon  him 
to  establish  by  a  preponderance  of  evidence  that  he  was  insane  at 
the  time  of  committing  the  act  charged,  and  the  evidence  of  mental 
derangement  must  be  such  in  amount  that  if  the  single  issue  of 
sanity  or  insanity  of  the  defendant  should  be  submitted  to  the  jury 
in  a  civil  case  they  must  find  that  he  is  insane.  Insanity  must  be 
established  by  a  preponderance  of  the  evidence.    Therefore,  if  you 

«i  State  V.  Fumey,  21  Pac.  213,  41  bs  state  v.  Totten,  121  P.  70,  87 
Kan,  115,  13  Am.  St  Rep.  262.  Wash.  192. 

82  Berry  v.  State,  111  P.  676,  4  Okl. 
Cr.  202,  31  L.  R.  A.  (N.  S.)  849. 
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believe  that  the  preponderance  of  evidence  is  in  favor  of  the  san- 
ity of  the  defendant,  or  that  there  is  not  a  preponderance  of  evi- 
•dence  to  the  effect  that  he  was  insane  at  the  time  of  the  transaction 
involved  herein,  you  will  act  upon  the  hypothesis  that  he  was  sane 
-at  that  time.** 

i  1956(2).    Florida 

You  are  instructed  that,  as  the  law  presumes  every  one  sane  and 
responsible,  the  question  is,  what  is  there  in  this  case  to  show  to 

the  contrary  as  to  this  defendant's  mental  condition  on  the ^ 

day  of last?    You  are  instructed  that  you  are  not  warranted, 

as  a  jury,  in  inferring  that  a  man  is  insane  from  the  mere  fact  alone 
of  his  committing  a  crime,  or  from  the  enormity  of  the  crime,  or 
from  the  mere  absence  of  adequate  motives  for  its  commission.** 

i  1956(3).     Illinois 

The  jury  are  instructed  that,  while  the  law  presumes  all  men  tq 
be  sane,  yet  this  presumption  may  be  overcome  by  evidence  tend- 
ing to  prove  insanity  of  the  accused  at  the  time  of  the  commission 
of  the  alleged  offense.  When  such  evidence  is  introduced,  then 
the  presumption  of  sanity  ceases,  and  the  prosecution  is  bound  to 
prove  the  sanity  of  the  accused  beyond  a  reasonable  doubt.  So,  in 
this  case,  in  which  the  defense  of  sanity  is  interposed,  if  the  jury, 
after  considering  all  the  evidence,  entertains  a  reasonable  doubt  of 
the  sanity  of  the  defendant  at  the  time  of  the  alleged  offense,  then 
he  must  be  acquitted.** 

i  1956(4).    Missouri 

You  are  instructed  that  the  law  presumes  every  person  who 
has  reached  the  years  of  discretion  to  be  of  sound  mind,  and  this 
presumption  continues  until  the  contrary  is  shown.  So  that  when, 
as  in  this  case,  insanity  is  pleaded  as  a  defense  to  a  criminal  charge, 
the  fact  of  the  existence  of  such  insanity  at  the  time  of  the  commis- 
sion of  the  act  complained  of  must,  before  you  can  acquit  on  that 
ground,  be  established  by  the  evidence  to  your  reasonable*  satis- 
faction, and  the  burden  of  proving  this  fact  is  upon  the  defendant.*' 

S  1956(5).    Nebraska 

You  are  instructed  that  the  law  presumes  that  every  person  is 
sane,  and  it  is  not  necessary  for  the  state  to  introduce  evidence  of 
sanity  in  the  first  instance.  When,  however,  any  evidence  has 
been  introduced  tending  to  prove  insanity  of  an  accused,  the  burden 
is  then  upon  the  state  to  establish  the  fact  of  the  accused's  sanity, 
the  same  as  any  other  material  fact  to  be  established  by  the  state 

s«  People  V.  Keyee,  175  P.  6,  178  se  Jamison  v.  People,  34  N.  B.  486, 
"Oal   794  145  111   357. 

»«  Davis  V.  State,  32  So.  822,  44  st  state  v.  Paulagrove,  101  S.  W. 
Jla.  32.  27.  203  Mo.  193. 
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to  warrant  a  conviction.  If  the  testimony  introduced  in  this  case 
.  tending  to  prove  that  the  defendant  was  insane  at  the  time  of  the 
alleged  burning  described  in  the  information  raises  in  your  mind  a 
reasonable  doubt  of  his  sanity  at  the  time  of  the  alleged  burning, 
then  your  verdict  should  be  acquittal.** 

§  1956(6).    Nevada 

You  are  instructed  that  every  man  is  presumed  to  be  sane  and  to 
intend  the  natural  and  usual  consequences  of  his  own  acts.  As 
the  law  presumes  a  man  to  be  sane  until  the  contrary  is  shown,  I 
charge  you  that  the  burden  of  proving  insanity  as  a  defense  to  a 
crime  is  upon  the  defendant  to  establish  by  a  preponderance  of 
the  evidence,  and  unless  insanity  is  established  by  a  preponderance 
of  the  evidence,  the  presumption  of  sanity  should  prevail.** 

§  1956(7).    New  York 

The  jury  are  instructed  that,  sanity  being  the  normal  and  usual 
condition  of  mankind,  the  law  presumes  that  every  individual  is 
in  that  state.  Hence  the  prosecutor  may  rest  upon  that  presump- 
tion. Without  other  proof,  the  fact  is  deemed  to  be  proved  prima 
facie.  Whoever  denies  this,  or  interposes  a  defense  based  upon  its 
untruth,^must  prove  it.  The  burden,  not  of  the  general  issue  of  the 
crime  by  a  competent  person,  but  the  burden  of  overthrowing  the 
presumption  of  sanity  or  of  showing  insanity,  is  upon  the  person 
who  alleges  it.  And  if  evidence  is  given  tending  to  establish  in- 
sanity, then  the  general  question  is  presented  to  the  court  and 
jury  whether  the  crime,  if  committed,  was  committed  by  a  person 
responsible  for  his  acts.  And  upon  this  question  the  presumption 
of  sanity  and  the  evidence  are  all  to  be  considered,  and  the  prose- 
cutor holds  the  affirmative,  and,  if  a  reasonable  doubt  exists  as  to 
whether  the  prisoner  is  sane  or  not,  he  is  entitled  to  the  benefit  of 
that  doubt.** 

§  1956(8).    North  Carolina 

You  are  instructed  that  the  prisoner  pleads  that  at  the  time  of 
the  alleged  shooting  of  the  deceased  his  mind  was  dethroned, 
and  that  he  had  not  the  mental  capacity  to  distinguish  between 
right  and  wrong,  that  he  did  not  have  the  power  to  premeditate  and 
deliberate  upon  the  nature  and  consequence  of  his  act,  and  that  in 
the  eye  of  the  law  he  is  excused.  The  burden  of  this  plea  is  upon 
him,  and  not  upon  the  state,  to  satisfy  you  of  its  truth,  for  in  law 
he  is  presumed  to  be  sane,  not  insane.  This  presumption  of  the  law 
is  rebuttable  by  evidence,  and  to  do  so  he  is  not  required  to  es- 
tablish his  plea  beyond  a  reasonable  doubt;   but  it  is  incumbent 

88  Knights  V.  State,  78  N.  W.  50S,  *©  People  v.  Tobin,  68  N.  E.  359,  176 
58  Neb.  225,  76  Am.  St.  Rep.  78.               N.  Y.  278. 

89  State  V.  Clancy,  147  P.  449,  38 
Nev.  181. 
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upon  him  to  establish  it  by  evidence  to  your  satisfaction.  The 
prisoner,  to  be  responsible  for  his  act,  must  have  had  legal  ca- 
pacity at  the  time  to  distinguish  between  good  and  evil,  and  to 
have  known  what  he  was  doing,  to  comprehend  his  relations  to- 
wards^others,  the  nature  of  his  act,  and  to  have  had  a  consciousness 
of  wrongdoing.  In  the  inquiry  as  to  the  prisoner's  mental  condition 
he  is  assumed  to  have  been  sane,  that  is,  to  have  had  the  degree  of 
mind  and  reason  required  to  constitute  criminal  responsibility 
for  his  acts;  but  the  want  of  such  legal  capacity  may  appear  by. 
evidence  of  the  presence  of  insanity.  The  measure  of  criminal 
responsibility  is  this :  If  the  prisoner  at  the  time  of  the  homicidal 
act  was  in  a  state  of  mind  to  comprehend  his  relations  to  others,  the 
nature  and  criminal  character  of  the  act,  was  conscious  that  he  was 
doing  w^rong,  he  was  responsible  for  his  act.  Otherwise,  he  was 
not,  and  your  verdict  will  be  as  you  find  the  facts  from  the  evidence. 
If  you  find  the  prisoner  was  intoxicated  at  the  time  of  the  alleged 
homicide  from  the  use  of  some  exciting  stimulant,  and  you,  not- 
withstanding, find  and  are  satisfied  beyond  a  reasonable  doubt 
that  he^ad  mind  sufficient  to  have  a  fixed  purpose  and  to  plan,  and 
that  he  deliberately  and  with  premeditation  formed  the  design  to 
kill  the  deceased,  and  that  he  deliberated  and  premeditated  upon  the 
killing  in  consequence  of  such  formed  design,  and  that,  in  conse- 
quence of  such  formed  design,  he  executed  it,  and  shot  and  killed 
the  deceased,  then  the  fact,  if  found,  that  the  prisoner  was  intoxi- 
cated would  not  excuse  the  act ;  but  the  offense  would  under  such 
findings  be  murder  in  the  first  degree.  If,  however,  you  have  a 
reasonable  doubt  as  to  the  shooting  and  killing  with  premeditation 
and  deliberation,  but  you  find  that  the  prisoner  had  capacity  to  com- 
prehend his  relations  to  others,  was  conscious  that  it  was  wrong  to 
take  the  life  of  a  fellowman,  and  knew  the  nature  of  the  act  he 
was  committing,  and  under  these  circumstances  you  find  that  he 
shot  and  killed  the  deceased,  he  would  be  guilty  of  murder  in  the 
second  degree,  and  you  would  so  find.  If,  however,  upon  a  review 
of  all  the  evidence  you  find  that  the  prisoner  killed  the  deceased  as 
alleged  by  the  state,  but  you  find  that  at  the  time  of  the  killing 
he  was  insane,  or  was  in  a  state  of  mind  not  to  comprehend  his 
relations  to  others,  nor  the  nature  and  criminal  character.of  the  act, 
when  he  shot  the  deceased,  and  was  not  conscious  that  he  was 
doing  wrong,  under  these  findings,  if  so  made  by  you,  he  would 
not  be  responsible,  and  upon  such  findings  you  would  acquit  the 
prisoner.  The  burden  of  establishing  the  plea  of  insanity,  how- 
ever, with  the  specification  as  I  have  heretofore  explained,  is  upon 
the  prisoner,  and  not  upon  the  state.*^ 

41  ^tate  V.  English,  80  S.  B.  72,  164  N.  C.  497. 
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§  1956(9).   Oklahoma 

You  are  instructed  that,  sanity  being  the  normal  and  usual  con- 
dition of  mankind,  the  law  presumes  that  every  person  is  sane; 
hence  the  state  in  a  criminal  prosecution  may  rely  upon  such  pre- 
sumption without  proof  relative  thereto.  But,  when  the  defendant 
in  a  homicide  case  produces  sufficient  evidence  to  raise  a  reasonable 
doubt  of  his  sanity,  the  law  then  imposes  on  the  state  the  burden  of 
establishing  the  sanity  of  the  defendant,  the  same  as  any  other  ma- 
terial fact  necessary  to  warrant  a  conviction ;  and  if,  upon  consid- 
eration of  all  the  evidence  in  the  case,  the  jury  have  a  reasonable 
doubt  that  the  defendant  at  the  time  of  the  commission  of  the 
act  charged  was  mentally  competent  to  distinguish  between  right 
and  wrong,  or  to  understand  the  nature  of  the  act  he  was  commit- 
ting, he  must  be  acquitted.** 

§  1956(10).   Tennessee 

The  court  instructs  the  jury  that  the  law  presumes  that  all  per- 
sons are  of  sound  mind  until  the  contrary  is  made  to  appear.  When, 
therefore,  any  person  charged  with  a  criminal  offense  punishable  by 
death  or  imprisonment  pleads  insanity,  as  in  this  case,  and  presents 
evidence  establishing  or  tending  to  establish  the  said  plea,  which* 
evidence  is  sufficient  to  rebut  and  overturn  the  presumption  of  san- 
ity, then  it  niust  be  made  to  appear  to  your  satisfaction  from  all 
the  evidence  that  the  defendant  is  of  sufficient  mental 'capacity  to 
give  sane  advice  to  his  counsel  involving  the  charge  in  the  indict- 
ment.** 

§  1956(11).    Texas 

You  are  charged  that  only  a  person  with  a  sound  memory  and 
discretion  can  be  held  punishable  for  a  crime,  and  that  no  act  done 
in  a  state  of  insanity  can  be  held  punishable  as  an  oflFehse.  Every 
man  is  presumed  to  be  sane  until  the  contrary  appears  to  the  jury 
trying  him.  He  is  presumed  to  entertain,  until  this  appears,  a 
sufficient  degree  of  reason  to  be  responsible  for  his  acts,  and  to 
establish  a  defense  on  the  ground  of  insanity,  it  must  be  shown 
by  a  preponderance  of  the  evidence  that  at  the  time  of  committing- 
the  act  the  party  accused  was  laboring  under  such  defect  of  rea- 
son, from  disease  or  defect  of  mind,  as  not  to  know  the  nature  or 
quality  of  the  act  he  was  doing,  or  if  he  did  know  that,  he  did 
not  know  he  was  doing  wrong — that  is,  that  he  did  not  know  the 
difference  between  the  right  and  wrong  as  to  the  particular  act 
charged  against  him.  The  insanity  must  have  existed  at  the  very 
time  of  the  commission  of  the  offense,  and  the  mind  must  have 
been  so  dethroned  of  reason  as  to  deprive  the  person  accused  of  a 

*2  Snodgrass  v.  State,  175  P.  129,  48  Jordan  v.  State,  135  S.  W.  327^ 

15  Okl.  Cr.  117.  124  Tenn.  SI,  84  L.  R.  A.  (N.  S.)  1116^ 
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knowledge  of  the  right  and  wrong  as  to  the  particular  act  done. 
You  are  to  determine  from  the  evidence  in  this  case  the  matter 
of  insanity;  it  being  a  question  of  fact  controlled,  so  far  as  the 
law  is  concerned,  by  the  instructions  herein  given  you.  In  case  you 
find  from  the  evidence  that  the  defendant  was  insane  at  the  time 
of  the  commission  of  the  act,  and  you  acquit  him,  under  the  in- 
structions heretofore .  given  you,  you  will  state  in  your  verdict 
that  you  have  acquitted  the  defendant  on  the  ground  of  insanity, 
and  the  burden  of  proof  to  establish  his  plea  of  insanity  devolves 
upon  the  defendant ;  but  it  is  not  necessary  that  insanity  be  proven 
beyond  a  reasonable  doubt.* 

i  1956(12).    Wasbinoton 

You  are  instructed  that  every  man  is  presumed  to  be  sane,  and  to 
intend  the  natural  and  usual  consequences  of  his  own  acts.  As  the 
law  presumes  a  man  to  be  sane  until  the  contrary  is  shown,  I 
charge  you  that  the  burden  of  proving  insanity  as  a  defense  to  a 
crime  is  upon  the  defendant  to  establish  by  a  preponderance  of  the 
evidence,  and  unless  insanity  is  established  by  a  fair  preponderance 
of  the  evidence  the  presumption  of  sanity  must  prevail.** 

i  1956(13).   Wyoming 

You  are  instructed  that  the  defendant  is  presumed  to  be  sane, 
and  it  is  not  incumbent  upon  the  state  to  introduce  evidence  in  the 
first  instance  to  prove  he  was  sane.  But,  when  evidence  is  offered 
by  the  defendant  on  that  issue,  the  state  must  prove  his  sanity  be- 
yond a  reasonable  doubt  at  the  time  of  the  shooting.*' 

§  1957.    Presumption  of  continuance  of  insanity 
In  prosecation  for  bomicide,  8«e  post,  g  8039. 

§  1957(1).    United  States 

The  jury  are  instructed  that,  if  the'  defendant  is  shown  in  the 
proof  to  have  been  permanently  insane  before  the  commission  of 
the  offense,  the  presumption  would  be  that  it  continued  and  existed 
at  the  time  of  its  commission.  By  "permanently  insane"  is  meant 
insanity  not  due  to  a  temporary  cause,  such  as  delirium  tremens 
or  temporary  disease  or  fever,  or  other  temporary  cause  which 
passes  away.** 

i  1957(2).    Indiana 

The  jury  are  instructed  that,  when  it  appears  from  the  evidence 
that  insanity  has  once  existed  in  the  defendant,  whether  or  not  it 
will  be  presumed  to  continue  depends  upon  the  nature  of  the  mental 
malady.    If  it  is  of  a  permanent  and  chronic  character,  then  it  is 

•Tabb  V.  State,  117  S.  W.  858,  55  *»  Flanders  v.  State,  156  P.  39,  24 

Tex.  Cr.  B.  606.  Wyo.  81. 

*4  state  V.  Clark,  76  P.  98,  34  Wasb,  *«  KeUogg  v.  United  States  (C.  C. 

485,  101  Am.  St.  Bep:  1006.  A.  Tenn.)  103  F.  200,  43  C.  G.  A.  179. 
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presumed  to  continue  to  exist  until  the  contrary  appears  from  the 
evidence;  but  if  the  insanity  is  the  result  of  physical  disease,  a 
weakened  condition  of  the  system,  remorse,  disappointment,  shat- 
tered hopes,  jealousy,  an  excited  condition,  strong  passions,  violent 
temper,  or  some  other  temporary  or  transient  cause,  and  lucid 
intervals  appear,  then  no  presumption  as  to  its  continued  exist- 
ence is  indulged,  and  the  mental  condition  of  the  defendant  at  the 
time  of  the  commission  of  the  crime  is  to  be  ascertained  by  the 
jury  from  all  the  evidence  and  circumstances  of  the  case.*' 

You  are  instructed  that  insanity,  once  shown  to  exist  in  an  indi- 
vidual, is  presumed  to  continue  until  the  contrary  appears  from 
the  evidence,  and  in  this  case,  if  you  believe  from  the  evidence 
that  defendant  was  insane  at  some  time  prior  to  the  commission  of 
the  offense  charged  against  him,  then  such  insanity  is  presumed  to  . 
have  continued  until  the  contrary  is  shown  beyond  a  reasonable 
doubt.** 

§  1958.  Presumptions  with  respect  to  capacity  of  child  to  commit 
crime 
The  jury  are  instructed  that  there  is  no  exact  time  when  it  can  be 
said  with  certainty  that  people  arrive  at  the  age  of  accountability, 
but  the  law  conclusively  presumes  that  a  person  under  the  age  of 
seven  years  is  incapable  of  committing  crime,  by  reason  of  his 
presumed  lack  of  understanding  sufficient  to  distinguish  between 
right  and  wrong,  and  that  a  person  between  the  ages  of  seven  and 
fourteen  years  is  prima  facie  incapable  of  committing  crime ;  that, 
in  order  to  establish  as  criminal  the  act  of  a  person  between  the 
ages  of  seven  and  fourteen  years,  it  must  affirmatively  appear  that 
the  person  doihg  the  act  was  of  such  maturity  of  mind  and  of  suffi- 
cient discretion  to  distinguish  between  right  and  wrong,  and  a 
person  over  fourteen  years  is  presumed  by  law  to  be  accountable 
for  his  acts  and  capable  of  committing  crime.** 

§  1959.    Presumption  from  absence  of  evidence  of  motive 

Presumption,  in  prosecution  for  homicide,  from  absence  of  motive  for  alleged 

acts  of  deceased,  see  post,  {  3035. 
Presumption  of  insanity,  in  prosecution  for  homicide,  from  lack  of  motive  for 

kiUing,  see  post,  {  3038. 

S  1959(1).    Missouri 

The  court  instructs  the  jury  that,  when  evidence  fails  to  show 
any  motive  to  commit  the  crime  charged  on  the  part  of  the  de- 
fendant, this  is  a  circumstance  in  favor  of  his  innocence;  and  in 
this  case,  if  the  jury  finds,  upon  a  careful  examination  of  all  the 

4T  Wheeler  v.  State,  63  N.  E.  975,  *•  State  v.  Davis,  58  S.  W.  122,  104 
158  Ind.  687.  Tenn.  601. 

48  Grubb  V.  State,  U7  Ind.  277,  20 
K  E.  725. 
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evidence,  that  it  fails  to  show  any  motive  on  the  part  of  the  defend- 
ants to  commit  the  crime  charged  against  them,  then  this  is  a  cir- 
cnmstance  which  the  jury  ought  to  consider,  in  connection  with  all 
the  evidence  in  the  case,  in  making  up  their  verdict.  .  And,  in 
order  to  ascertain  a  motive,  the  jury  will  take  into  consideration  all 
the  evidence  in  relation  to  the  association,  relations  and  deport- 
ment toward  each  other  of  defendant  and  the  deceased,  together 
with  all  the  other  evidence  in  the  case.*^ 

{  1959(2).    Virginia 

The  jury  are  instructed  that  the  absertce  of  all  evidence  of  an 
inducing  cause  or  motive  to  commit  the  crime,  when  the  fact  is 
in  reasonable  doubt  as  to  who  committed  it,  affords  a  strong  pre- 
sumption of  innocence." 

§  1960.    Effect  of  indictment 

The  court  instructs  the  jury  that  the  indictment  preferred  against 
the  defendant  in  this  case  is  a  mere  formal  accusation,  and  is  of 
itself  no  evidence  whatever  of  his  guilt.  Before  the  jury  can  find 
the  defendant  guilty  they  must  believe  and  find  from  the  evidence 
before  them,  and  that  beyond  all  reasonable  doubt,  that  he,  the 
said  defendant,  and  in  the  manner  and  by  some  of  the  means  men- 
tioned in  the  said  indictment,  willfully,  intentionally,  deliberately, 
and  premeditatedly,  on  purpose,  and  with  malice  aforethought,  did 

kill  the  said .    And  the  court  further  instructs  the  jury  that 

by  the  term  "reasonable  doubt"  is  meant  that  state  of  the  case 
which,  after  the  entire  comparison  and  consideration  of  the'  evi- 
dence, leaves  the 'minds  of  the  jurors  in  that  condition  that  they 
cannot  say  they  feel  an  abiding  conviction  to  a  moral  certainty 
that  the  charge  is  true.'* 

§  1961.    Presumption  that  one  intends  natural  consequences  of 
acts 

Presamption  in  prosecution  for  homicide,  see  post,  §  3025. 

As  I  have  said  before,  the  question  of  intent  is  one  that  is  hard 
to  establish  directly,  because  grown  persons  do  not  always  dis- 
close the  object  they  have  in  view  in  any  acts  in  which  they  may 
indulge,  and  you  have  to  gather  the  intent  from  the  character  of 
the  act,  the  circumstances  surrounding  it,  and  from  conduct  of  a 
like  character  which  may  appear  as  tending  to  aid  you  in  finding 
and  discovering  it.  But  in  connection  with  all  this,  unless  the  tes- 
timony satisfies  you  of  something  else,  you  are  warranted  in  hold- 
ing a  party  responsible  for  the  natural  and  probable  and  legiti- 

»•  State  V.  Hendricks,  73  S.  W.  194,  b2  state  y.  Howell,  23  S.  W.  263, 
172  Mo.  654.  117  Mo.  807. 

Bi  Yangban  v.  Ck)mmonwealth,  8  S. 
E.  584,  85  Va.  671. 
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mate  consequences  of  his  act.     I  have  said  that  is  what  is  pre* 
sumed  in  every  case  a  man  means.** 

The  court  further  charges  you  that  the  rule  of  law  in  regard  to 
intent  in  this  case  is  this :  The  intent  to  defraud  or  to  deceive  is  to 
be  inferred  from  willfully  and  knowingly  doing  that  which  is 
wrongful  or  illegal,  and  which,  in  its  necessary  consequences  and 
results,  must  injure  or  deceive  another.  The  intent  may  be  pre- 
sumed from  the  doing  of  the  wrongful  or  fraudulent  or  illegal  act. 
But  this  inference  o^  presumption  is  not  necessarily  conclusive. 
There  may  be  other  evidence  which  may  satisfy  the  jury  that  there 
was  no  such  intent,  but  such  inference  or  presumption  throws  the 
burden  of  proof  upon  the  defendant,  and  the  evidence  in  rebuttal 
to  do  away  with  that  presumption  of  guilty  intent  must  be  suf- 
ficiently strong  to  satisfy  you  beyond  a  reasonable  doubt  that 
there  was  no  such  guilty  intent  in  such  transaction.  The  pre- 
sumption is  that  a  person  intends  the  natural  and  probable  con- 
sequences of  acts  intentionally  done,  and  that  an  unlawful  act 
implies  an  unlawful  intent.  The  law  presumes  that  every  man 
intends  the  legitimate  consequences  of  his  own  acts.  Wrongful 
acts  knowingly  or  intentionally  committed  can  neither  be  justi- 
fied nor  excused  on  the  ground  of  innocent  intent.  The  intent  to 
injure  or  defraud  is  presumed  when  the  unlawful  act  which  results 
in  loss  or  injury  is  proved  to  have  been  knowingly  committed.  It, 
is  a  well-settled  rule,  which  the  law  applies  in  both  criminal  and 
civil  cases,  that  the  intent  is  presumed  and  inferred  from  the  re- 
sult of  the  action.** 

§  1962.    Presumption  frcMxi  previous  conviction 

You  are  instructed  that  the  law  indulges  in  no  presumption,  nor 
is  a  jury  permitted  to  indulge  in  any  presumption,  that  it  is  more 
probable  that  a  person  previously  convicted  of  felony  will  com- 
mit a  subsequent  crime.** 

§  1963.    Presumption  from  flight 

f  I963(r).    United  Statw. 

The  jury  are  instructed  that  evidence  has  been  offered  of  the 
escape  of  the  defendant,  or  attempted  escape,  after  arrest  on  the 
charge  on  which  the  defendant  is  now  being  tried.  This  evidence 
is  admitted  on  the  theory  that  the  defendant  is  in  fear  of  the  con- 
sequences of  his  crime  and  is  attempting  to  escape  therefrom;  in 
other  words,  that  guilt  may  be  inferred  from  the  fact  of  escape 
from  custody.     The  court  instructs  you  that  the  inference  that 

«8  CJook  V.  United  States  (C.  O.  A.  «4  united  States  v.  German  (P.  C. 

Pa.)  159  F.  919,  87  0.  C.  A.  99,  cer-  Ky.)  115  F.  987. 

tlorari  denied  28  S.  Ct.  761,  209  U.  S.  ob  People  v.  Chadwiek,  76  P.  884, 

551,  52  L.  Ed.  922.  143  Cal.  116. 
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may  be  drawn  from  an  escape  is  strong  or  slight  according  to  the 
facts  surrounding  the  party  at  the  time.  If  a  party  is  caught  in  the 
act  of  crime  and  speedily  makes  an  attempt  for  liberty  under  des-s 
perate  circumstances,  the  inference  of  guilt  wouljd  be  strong ;  but 
if  the  attempt  was  made  after  many  months  of  confinement,  and  . 
the  escape  was  comparatively  without  danger,  then  the  inference 
of  guilt  to  be  drawn  from  an  escape  is  slight;  but  whether  the  in- 
ference of  guilt  is  strong  or  slight  depends  upon  the  conditions 
and  circumstances  surrounding  the  accused  person  at  the  time.®* 

§  1963(2).   Alabama 

The  jury  are  instructed  that  evidence  may  be  oflFered  tending  to 
show  flight  of  a  defendant,  and,  when  it  is  offered  by  the  staf'e,  it 
may  be  considered  by  the  jury  in  connection  with  the  other  evi- 
dence in  the  case.  In  the  first  place,  where  evidence  is  offered 
tending  to  show  defendant's  flight,  that  he  went  away  from  the 
scene  of  an  alleged  offense,  it  would  be  for  the  jury  to  say  was  it 
a  flight  as  a  matter  of  fact.  You  would  have  to  determine  from  the 
evidence  whether  it  was  a  flight  or  not,  and  then  you  would  fur- 
ther consider  such  evidence  in  the  light  of  all  the  other  evidence 
in  the  case,  including  any  explanation  or  statement  which  may  be 
offered  by  defendant  of  the  alleged  flight,  and  whether  it  was  a 
reasonable  explanation  or  not,  and  all  the  other  evidence  in  the 
case,  giving  each  part  of  it  such  weight  as  you  think  it  entitled  to 
receive.^' 

§  1963(3).    Georgia 

Evidence  has  been  offered  to  show  the  flight  of  the  defendant. 
This  is,  in  law,  a  circumstance  that  can  be  considered  in  deter- 
mining his  guilt.  But,  says  our  law,  it  is  only  a  slight  circum- 
stance. It  is  a  circumstance  which  the  defendant  may  explain, 
and,  if  explained  to  the  reasonable  satisfaction  of  the  jury,  it  should 
not  be  considered  as  a  circumstance  against  him.*^ 

i  1963(4).    Indiana 

The  jury  are  instructed  that  the  fact  that  defendant  fled  or  con- 
cealed himself  soon  after  the  death  of  deceased  is  not  of  itself 
conclusive  evidence  of  the  guilt  of  defendant,  but  only  a  circum- 
stance to  be  taken  into  consideration  by  the  jury  in  connection 
with  all  the  other  circumstances  in  this  case,  as  detailed  to  you  by 
the  witnesses  and  the  facts  and  circumstances  connected  there- 
with; and  the  weight  the  jury  should  give  it  depends  upon  the 
circumstances  detailed  to  you  by  the  witnesses  either  for  the  state 

•«  Bird  V.  United  States,  23  S.  Ot  bs  Hudson  v.  State,  28  S.  E.  1010, 

42,  187  U.  S.  118,  47  L.  Ed.  100.  101  Ga.  520. 

"Ware  v.   State,  67   So.  763,  12 
Ala.  App.  101. 
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or  defense,  the  pressure  brought  to  bear  upon  the  defendant  by 
others  in  inducing  him  to  go  away,  and  all  the  other  circumstances 
detailed  to  you  in  this  case.'* 

I  1963(5).    Iowa 

You  are  instructed  that  evidence  has  been  introduced  tending  to 
show  an  attempt,  oa  the  part  of  the  defendant,  to  escape  from  the 
officers  of  the  law.  If  you  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  offense  of  breaking  and  entering  was  com- 
mitted, at  the  time  and  place  substantially  as  charged  in  the  in- 
dictment, and  further  that  the  defendant  knew,  or  had  reasons  to 
know,  that  the  persons  from  whom  he  ran,  if  he  did  so  run,  were 
officers  of  the  law,  and  further  that  the  defendant  ran  away  from 
or  attempted  to  escape  arrest,  then  you  are  justified  in  considering 
such  flight  as  a  circumstance  which,  prima  facie,  is  indicative  of 
guilt,  to  be  considered  by  you  in  connection  with  all  the  evidence, 
to  aid  you  in  determining  the  guilt  or  innocence  of  the  accused. 
If,  upon  all  the  evidence,  you  entertain  a  reasonable  doubt  of  de- 
fendant's guilt,  you  should  acquit  him.** 

§  1963(6).    Kansas 

The  jury  are  instructed  that  evidence  has  been  offered  tending 

to  show  flight  by  the  defendant  from  the  state  of to  the 

state  of at  or  about  the  time  the  complaint  was  filed  charg- 
ing him  with  the  crime  alleged  against  him  in  the  information. 
If  you  find  from  the  evidence  that  the  defendant  did,  at  or  about 
the  time  the  charge  contained  in  the  information  was  first  prefer- 
red against  him,  flee  to  a  distant  section  of  the  country,  and  that 
such  flight  was  induced  by  such  charge,  this  is  a  circumstance  to 
be  considered  by  you,  in  connection  with  all  the  other  evidence,  to 
aid  you  in  determining  the  question  of  his  guilt  or  innocence.*^ 

I  1963(7).    Louisiana 

You  are  instructed  that  the  legal  presumption  froni  flight  is 
against  the  prisoner,  but  is  not  sufficient  of  itself  to  authorize  a 
conviction,  and  it  lies  upon  the  defendant  to  explain  or  rebut  it. 
In  this  connection  the  jury  are  instructed  that  the  fact  of  the  ac- 
cused having  fled,  if  proved,  is  merely  a  fact  in  the  case,  to  be 
taken  into  consideratio;i  by  the  jury,  in  connection  with  all  the 
other  facts  in  the'  case,  in  determining  the  probabilities  for  or 
against  the  guilt  of  the  accused,  that  flight  may  be  prompted  by 
a  sense  of  guilt,  but  this  not  necessarily  so,  and  that,  if  the  jury  find 
that  the  accused  fled,  it  is  for  them  to  consider  what  was  the  mo- 
tive of  the  flight.** 

5»Waybright  v.  State,  56  Ind.  122.         «i  State  v.  Thomas,  51  P.  228,  58 
«o  State  V.  O'Callaghan,  138  N.  W.      Kan.  805. 
402,  157  Iowa,  545.  «2  State   v.    Baptiste,   30   So.    147, 

105  La.  661. 
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S  1963(8).    Missouri 

The  court  instrtlcts  the  jury  that,  although  they  may  believe 
and  find  from  the  evidence  that  the  defendant  fled  from  the  state 

of after  the  commission  of  the  alleged  offense  (if  any),  yet, 

if  they  believe  and  find  from  the  evidence  that  he  did  not  flee  from 
a  motive  to  avoid  arrest  and  trial  on  this  charge,  they  should  not 
consider  it  as  an  element  in  arriving  at  their  verdict  as  to  the  de- 
fendant's guilt  or  innocence  of  this  charge.** 

You  are  instructed  that  flight  raises  the  presumption  of  guilt; 
and  if  the  jury  believe  and  find,  from  the  evidence,  that  the  de- 
fendant, after  the  alleged  commission  of  the charged  in  the 

indictment,  fled  from  the  state  of for  the  purpose  of  avoid- 
ing arrest  and  trial  for  said  offense,  you  may  take  this  fact  into 
consideration  in  determining  his  guilt  or  innocence.^ 

You  arC'  instructed  that,  if  you  believe  and  find  from  the  evi- 
dence that  the  defendant,  immediately  after  the  time  of  the  alleged 
assault,  fled  from  the  house  where  he  was  staying  in  the  county  of 

for  the  purpose  and  with  the  intent  to  avoid  arrest  by  the 

officers  of  the  law  and  trial  for  such  alleged  assault,  such  flight 
should  be  considered  by  you,  in  connection  with  all  the  other  evi- 
dence in  the  case,  in  determining  the  question  of  the  defendant's 
guilt  or  innocence.  But  if  you  do  not  believe  that  he  fled  or  at- 
tempted to  flee  for  the  purpose  of  avoiding  arrest  or  trial,  but  that 
he  went  away  for  some  other  purpose,  then  such  act  on  his  part 
should  not  be  considered  as  any  evidence  against  him.** 

The  court  instructs  the  jury  that  while  an  attempt  to  escape  of 
itself  does  not  establish  the  question  of  guilt  or  innocence,  yet  if 
the  jury  believe  from  the  evidence  that  the  defendant,  while  con- 
fined in  the county  jail,  charged  with  the  commission  of  the 

crime  of  which  he  is  now  being  tried,  attempted  to  escape  there- 
from, then  the  jury  may  take  such  fact  into  consideration,  in  con- 
nection with  all  the  other  facts  detailed  in  evidence,  in  determin- 
ing the  guilt  or  innocence  of  the  defendant.*® 

§  1963(9).    New  Jersey 

The  jury  are  instructed  that  the  flight  of  a  person  charged  with 
crime  is  deemed,  when  unexplained,  to  raise  some  presumption  of 
guilt  akin  to  the  presumption  deemed  to  arise  upon  the  fabrica- 
tion of  false  evidence  or  the  suppression  of  true  evidence.*' 

•3  State  y.  Lewkowitz,  178  S.  W.  58,  ««  State  v.  HoweU,  23  S.  W.  263, 

285  Mo.  613.  117  Mo.  307. 

•*  State  V,  Knowles,  83  S.  W.  1083,  «7  state  v.  Harrington,  91  A.  623, 

185  Mo.  141.  87  N.  J«  Law,  7X3. 

•5  State  V.  Boyd,  76  S.  W.  979,  178 
Mo.  2. 
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f  1963(10).    Oregon 

I  further  instruct  you  that  flight  or  concealment  of  a  person  im- 
mediately after  a  crime  has  been  committed,  with  which  he  is 
charged,  is  not  a  sufficient  circumstance  of  itself  to  establish  his 
guilt,  but  only  a  circumstance  which  the  jury  may  consider  along 
with  all  the  other  evidence  in  the  case  in  determining  the  proba- 
bilities for  or  against  him.  The  weight  to  which  that  circum- 
stance is  entitled  is  a  matter  for  the  jury  to  determine  in  connec- 
tion with  all  the  facts  and  circumstances  introduced  in  evidence 
before  you.** 

§  1963(11).    Washington 

The  jury  are  instructed  that,  if  you  find  that was  com- 
mitted as  charged  in  the  information,  evidence  of  flight  of  the  ac- 
cused may  be  considered  in  determining  the  question  as  to  wheth- 
er he  was  the  one  who  committed  the  act.** 

§  1964.    Presumption  from  voluntary  surrender  to  authorities 

§  1964(1).    AlUbama 

The  jury  are  instructed  that  the  fact  that,  when  charged  with 
the  commission  of  a  crime,  the  defendant  refuses  to  flee,  but  surren- 
ders himself  to  the  proper  authorities,  cannot  be  considered  as 
showing  his  innocence  of  the  offense  charged.'* 

The  jury  are  instructed  that  the  flight  of  a  defendant,  in  a  crim- 
inal case,  may  or  may  not  be  considered  as  a  circumstance  tending 
to  prove  guilt,  depending  on  the  motive  which  prompted  it,  wheth- 
er a  consciousness  of  guilt  and  a  pending  apprehension  of  being 
brought  to  justice  caused  the  flight,  or  whether  it  was  caused  from 
some  other  and  more  innocent  motive,  and  the  jury  may  look  to 
the  fact  that  he  went  to  police  headquarters  and  gave  himself  up.'^ 

§   1964(2).    Mississippi 

The  court  instructs  the  jury  that  in  connection  with  the  circum- 
stances that,  after  the  killing  of ,  the  defendant  went  to  his 

home,  they  may  also  consider  the  fact,  if  such  is  proven,  that  on 
the  day  after  the  night  on  which  he  returned  home  he  voluntarily 

notified  the  sheriff  of  county  that  he  would  come  in  on 

;  the  next  day,  and  give  himself  up,  and  that  on ,  the 

next  day,  he  did  voluntarily  come  to  the  town  of ,  and  vol- 
untarily surrendered  himself  to  the  sheriff.'^ 

88  state  V.  Chin  Ping,  176  P.  188,  ti  White  v.   State,  21  So.  330,  111 

oj  Qr  593.  Ala.  92. 

^  89  state  V.  Deatherage,  77  P.  504,         72  Bell    v.    State,    42    So.    542,    89 

35  Wash.  326.  Miss.  810,  119  Am.  St  R^.  722,  11 

70  Walker  v.  State,  35  Sa  1011,  139  Ann.  Gas.  431. 
Ala.  56. 
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§  1965.    Silence  as  admission 

The  jury  are  instructed  that  if  a  statement  is  made  in  the  hear- 
ing and  presence  of  a  person  which  affects  his  rights,  or  is  crimi- 
nating to  him,  and  he  does  not  reply  to  it,  nor  make  any  explana- 
tion, but  remains  silent,  such  silence  is  in  the  nature  of  an  admis- 
sion of  the  truth  of  the  facts  contained  in  the  statements  made, 
provided  the  same  was  heard  and  understood  by  such  person,  and 
he  is  not  in  custody,  nor  under  restraint,  but  at  liberty  to  reply  or 
explain,  and  provided  such  statement  is  of  such  a  nature  and  made 
under  such  circumstances  and  by  such  persons  as  naturally  to  call 
for  a  reply.  And  the  court  instructs  the  jury  that  applying  the  rule 
thus  given  to  the  case,  if  they  find  that  the  remark  was  made  by 
the  men,  and  that  the  defendant  remained  silent,  as  testified  by  the 
officers,  they  are  to  give  to  the  circumstance  such  weight  and  sig- 
nificance as  they  think  it  entitled  to.''* 

§  1966.    Failure  to  produce  evidence 

i  1966(1).    Iowa 

The  jury  are  instructed  that,  if  defendant  failed  to  introduce 
proof,  whjch  he  might  have  done,  explaining  facts  or  circumstances 
established  by  the  evidence  which  operated  against  him,  it  is  a 
circumstance  to  be  considered  in  reaching  a  conclusion  as  to  his 
guilt,  and  that  if  evidence  within  the  power  of  the  defendant,  and 
not  accessible  to  the  state,  is  withheld  by  the  defendant,  the  jury 
are  authorized  to  infer  that,  if  produced,  it  would  be  against  de- 
fendant.'* 

§  1966(2).    N«w  Jortey 

The  jury  are  instructed  that  it  is  proper  now  for  the  jury  to  con- 
sider why  It  was  that  the  defense  did  not  call  upon  the  young  man 

f  who  was  found  in  the  ice  box,  to  explain  what  kind  of  a 

house  he  was  in,  and  why  he  went  into  the  ice  box.  It  is  also 
proper  for  the  jury  to  consider  why  it  was  that  no  explanation 

was  offered,  and  why ,  who  had  been  the  housekeeper  and 

servant  of  the  defendant  for  a  period  of  four  months  prior  to , 

and  who  had  been  found  in  his  house  on  the ,  was  not  here 

as  a  witness.  It  may  easily  be  that  the  defendant  was  justified  in 
law  and  morals  in  not  calling  them,  but  you  may  inquire  why  the 
explanation  was  not  given.'* 

§  1967.    Inference  from  failure  of  accused  to  testify 

The  jury  are  instructedthat  Jhe  fact  that  the  defendant,  having 
an  opportunity  to  take  the  stand  if  he  saw  fit,  has  elected  not  to, 

Ts  ck>iniiu»i wealth  v.  McCabe,  39  N.  ts  state  v.  CaUaban,  69  A.  957,  76 
B.  777,  163  Mass.  98.  N.  J.  Law,  426, 

74  State  V.  Rodman,  17  N.  W.  663, 
62  Iowa,  456. 
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and  that  he  has  been  here  and  heard  the  statements  of  these  wit- 
nesses on  the  stand,  would  warrant  you  in  presuming  that  he 
could  not  deny  that  the  facts  which  they  stated  were  true.'* 

The  court  charges  the  jury  that,  where  the  evidence,  if  true, 
would  be  conclusive  of  the  guilt  of  the  accused,  and  he  can  dis- 
prove it  by  his  own  oath  as  a  witness,  then  his  silence  will  justify 
a  strong  inference  that  he  cannot  deny  the  charge." 

In  connection  with  the  effect  of  the  confession,  artd  the  facts 
which  it  states,  I  think  it  is  proper  for  rae  to  say  to  you  that  the 
defendant  has  heard  this  evidence,  which,  in  this  confession,  di- 
rectly connects  him  with  it  (the  murder),  in  which  he  admits  he 
is  responsible  for  it,  and  that  it  was  done  after  he  had  formed  the 
intention  to  kill  this  man,  but  has  remained  in  his  seat  without  at- 
tempting to  deny  or  contradict  the  testimony  of  any  of  the  state's 
witnesses.  It  may  be  that  the  circumstantial  evidence  in  the  case 
is  not  such  as  you  would  reasonably  expect  him  to  make  any  an- 
swer to,  and  no  inference,  of  tourse,  can  be  taken  against  a  man 
keeping  silent  against  things  which  cannot  connect  him  with  the 
crime  in  question,  although  they  may  have  some  possible  bearing 
on  it,  but,  when  it  comes  to  his  own  confession  of  guilt  produced ' 
here  in  open  court,  the  fact  that  he  has  seen  fit  not  to  deny  it  in 
any  way  is  a  matter  that  you  have  a  right  to  consider.  Further 
than  that,  I  will  make  no  charge  to  you,  but  leave  it  to  your  own 
good  judgment  as  to  whether  or  not  you  will  draw  any  inference 
from  that  fact.'''' 

§  1968.    Cautioning  jury  against  drawing  inferences  unfavorable 
to  defendant  from  his  failure  to  testify 

§  1968(1).    Indiana 

The  jury  are  instructed  that  in  a  criminal  case,  the  defendant  is 
a  competent  witness  in  his  own  behalf,  at  his  election.  If  he  fails 
to  testify,  it  is  his  right  so  to  do,  and  the  fact  that  he  does  not  tes- 
tify will  raise  no  presumption  of  any  kind  against  him,  and  no 
inference  of  any  kind  can  be  drawn  therefrom  by  the  jury.'* 

i  1968(2).    Iowa 

You  are  instructed  that  the  fact  that  the  defendant  has  not  been 
called  as  a  witness  to  testify  in  this  case  cannot  be  considered  by 
you  for  any  purpose,  and  you  are  instructed  that  you  will  not,  in 
your  deliberation,  consider  the  fact  of  his  not  so  testifying  for  any 
purpose  in  arriving  at  your  verdict.*® 

70  state  V.  Di  Benedetto,  82  A.  521,  to  Thrawley  r.  State,  55  N.  E.  05^ 

82  N.  J.  Law,  168.  153  Ind,  375. 

T7  state  V.  CaUahan,  69  A,  957,  76  so  State  v.  Camagy,  76  N.  W.  805,. 

N.  J.  Law,  426.  106  Iowa,  483. 

7  8  state  V.  Banusik,  64  A.  994,  84 
N.  J.  Law,  640. 


2215  CRIMINAL  LAW  §  1968(6) 

■ 

{  1968(3).    MasMohusetts 

I  have  already  told  you,  I  am  sure,  that  defendants  in  prosecu- 
tions for  crime  have  the  privilege  of  taking  the  stand  in  case  they 
desire  to.  That  is  a  privilege  that  is  given ;  it  is  not  an  obligation 
which  is  imposed  upon  them.  They  can  or  they  need  not  take  the 
stand.  It  matters  not. in  case  they  decide  not  to  take  the  stand 
what  motives  prompt  them  to  come  to  that  decision.  You  should 
not  speculate  in  your  minds  as  to  the  reason  why  they  did  it.  If 
that  is  the  situation,  if  the  testimony  closes  without  the  defendants 
having  taken  the  stand,  you  are  to  consider  that  they  are  disquali- 
fied from  taking  the  stand,  from  some  reason  or  other.  The  situa- 
tion, so  far  as  your  duty  is  concerned,  is  exactly  as  if  they  could 
not  get  from  the  place  where  they  sit  at  the  bar  to  this  stand,  and 
as  if  there  was  some  reason  which  prevented  them  from  getting  up 
here.  You  have  got  to  take  this  case  and  decide  it  entirely  aside 
from  that  fact.  Of  course,  they  did  not  take  the  stand.  That,  of 
course,  is  apparent  before  your  eyes.  But  I  say  that  is  a  right  which 
the  law  gives' them.  They  may  decline  to  take  the  stand  and  no 
inference  whatever  is  to  be  drawn  against  them  by  reason  of  the 
fact.  A  reason  which  is  sufficient,  so  far  as  the  law  goes,  conclu- 
sive, and  which  you  have  no  right  to  speculate  upon  or  inquire  into, 
has  prompted  them  to  rest  upon  other  evidence  in  the  case.'^ 

f  1968(4).    Mississippi 

The  jury  are  instructed  that  it  does  not  devolve  upon  the  defend- 
ant to  account  for  or  show  the  whereabouts  of  the  infant  in  ques- 
tion, and  the  fact  that  he  does  not  testify  in  this  cause  is  not  to  be 
considered  unfavorably  to  him  by  the  jury.'* 

§  1968(5).    Montana 

The  court  instructs  the  jury  that  a  defendant  in  a  criminal  ac- 
tion or  proceeding  cannot  be  compelled  to  be  a  witness  against 
himself,  and  if  the  defendant  does  not  claim  the  right  to  be  sworn 
and  does  not  testify,  this  fact  must  not  be  used  to  his  prejudice.'^ 

i  1968(6).    New  Mexico 

The  court  instructs  the  jury  that  the  defendant  may,  if  he  sees 
fit,  become  a  witness  in  his  own  behalf;  but  the  law  imposes  no 
obligation  upon  him  to  testify  in  his  own  behalf,  or  as  to  any  ma- 
terial fact  in  the  case,  and  the  fact  that  the  defendant  may  not  take 
the  stand  and  testify  as  a  witness  in  his  own  behalf  as  to  any  ma- 
terial fact  is  not  to  be  taken  or  considered  by  you  in  arriving  at 
your  verdict,  and  no  presumption  whatever  is  to  be  raised  against 
him  on  account  of  the  accused  not  testifying  in  his  own  behalf.** 

»i  CommonwealUi   r.   Farmer,   106  Mont.  12,  8  L.  R.  A.  (N.  S.)  762,  9 

N.  E.  150,  218  Mass.  507.  Ann.  Cas.  64S. 

"  Haynes  V.  State,  27  So.  601.  &*  Territory    v.    Donahue,    113    P. 

83  State  V.   Fuller,  85  P.  369,  34  601,  16  N.  M.  17. 
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§  1968(7).    North  Carolina 

The  jury  are  instructed  that  the  defendant  is  not  required  to  go 
upon  the  witness  stand.  The  law  permits  a  party  to  go  on  the  wit- 
ness stand.  If  he  feels  that  the  state  has  offered  evidence  against 
him,  the  law  allows  him  to  do  it.  If  he  wishes  to  rely  upon  the 
fact  that  the  evidence  is  not  to  be  believed  and  sees  fit  to  stay  off 
the  stand,  the  law  says  that  ought  not  to  be  used  against  him.  If 
there  are  other  facts  that  could  be  produced  in  order  to  clear  up  the 
matter,  and  if  he  failed  to  produce  them,  then  those  facts  might  be 
used  against  him.  If  you  can  see  from  the  case,  from  the  evidence 
that  he  could  have  explained  his  whereabouts,  or  whether  he  was 
with  that  negro  or  not,  by  other  witnesses,  then,  he  should  have 
offered  them ;  but,  if  you  can  see  he  had  no  opportunity  of  offer- 
ing any  other  witnesses  to  show  he  was  not  with  him  or  had  no 
whisky,  then  that  would  not  be  considered.®' 

i  1968(8).    Texas 

The  jury  are  instructed  that  the  law  allows  a  defendant  to  testi- 
fy in  his  own  behalf,  but  a  failure  to  do  so  is  not  even  a  circum- 
stance against  him,  and  no  presumption  of  guilt  can  be  indulged 
in  by  the  jury  on  account  of  such  failure  on  his  part,  and  the  jury 
will  not  mention,  discuss,  or  even  refer  to  the  fact  that  the  defend- 
ant failed  to  testify.** 

You  are  instructed  that  under  the  law  of  this  state  the  failure  of 
a  defendant  to  testify  in  his  own  behalf  cannot  be  considered  as  a 
circumstance  against  him,  and  in  this  case  you  will  not  consider  as 
a  circumstance  against  him,  or  for  any  purpose,  the  defendant's 
failure  to  testify.*' 

You  are  further  charged  that  the  defendant  in  a  criminal  case  is 
permitted  by  law  to  testify  in  his  own  behalf;  but  he  is  not  in  any 
case  required  to  do  so,  and,  in  the  event  that  he  elects  to  remain 
silent,  the  law  is  that  his  failure  to  testify  shall  not  be  alluded  to 
by  counsel  in  argument,  nor  taken  as  a  circumstance  against  him. 
And  so,  in  this  case,  in  deliberating  on  your  verdict,  you  must  not, 
either  directly  or  indirectly,  verbally  or  mentally,  take  such  fail- 
ure to  testify  as  a  circumstance  against  the  defendant,  nor  must 
you,  either  directly  or  indirectly,  allude  to,  or  refer  to,  or  mention 
such  failure.** 

§  1968(9).   Washinoton 

The  jury  are  instructed  that,  while  the  statute  of  this  state  pro- 
vides that  a  person  charged  with  crime  may  testify  in  his  own  be- 
half, he  is  under  no  obligation  to  do  so,  and  the  statute  expressly 

8B  State  V.  Turner,  88  S.  E.  528,         st  King  v.  State,  109  S.  W.  182,  53 

171  N.   C   803.  Tex.  Cr.  R.  101. 

««  singleton  V.  State,  124  S.  W.  92,         ss  Parker  v.  State,  49  S.  W.  80,  40 

57  Tex.  Or.  R.  560.  Tex.  Cr.  R.  119. 
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makes  it  the  duty  of  the  court  to  instruct  the  jury  that  no  infer- 
ence of  guilt  shall  arise  against  the  accused  if  the  accused  shall  fail 
or  refuse  to  testify  as  a  witness  in  his  own  behalf,  and  the  court  so 
instructs  the  jury  in  this  case.** 

§  1969.    Presumption  from  fabrication  of  evidence 

You  are  instructed  that  your  first  duty  in  the  case  is  to  reject 
all  evidence  that  you  may  find  to  be  false;  all  evidence  that  you 
may  find  to  be  fabricated,  because  it  is  worthless ;  and  if  it  is  pur- 
posely and  intentionally  invoked  by  the  defendant  it  is  evidence 
against  him ;  it  is  the  basis  for  a  presumption  against  him,  because 
the  law  says  that  he  who  resorts  to  perjury,  he  who  resorts  to 
subornation  of  perjury,  to  accomplish  an  end,  this  is  against  him, 
and  you  may  take  such  action  as  the  basis  of  a  presumption  of 
guilt.*^ 

§  1970.    Inference  from  failure  to  establish  alibi 

The  jury  are  instructed  that,  in  weighing  the  testimony  of  an 
alibi,  you  must  give  it  that  same  weight  as  you  would  any  other 
material  fact  in  the  case.  If  the  defendant  should  fail  in  any  way 
or  any  manner  in  the  proof  of  this  alibi,  it  is  a  circumstance  that 
may  be  weighed  against  the  defendant  in  connection  with  the  other 
evidence.** 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  alibi  set  up  in  this  case  is 
simulated,  false,  and  fraudulent,  they  may  consider  this  as  a  cir- 
cumstance against  the  defendant,  in  connection  with  all  the  other 
evidence  in  the  case.** 

§  1971.    Oral  statements  or  admissions  of  defendant 

f  1971(1).    Iowa  ^ 

The  jury  are  instructed  that  evidence  has  been  introduced  to  show 
the  defendant  made  certain  admissions  appearing  in  evidence.  Ver- 
bal statements  or  admissions  should  be  received  by  you  with  great 
caution,  as  they  are  subject  to  much  imperfection  and  mistake,  ow- 
ing to  the  person  speaking  not  having  clearly  expressed  his  own 
meaning,  or  the  person  spoken  to  not  having  clearly  understood  the 
speaker.  It  frequently  happens,  also,  that  the  witness,  by  unin- 
tentionally altering  a  few  words  or  expressions  really  used,  gives 
an  effect  to  the  statement  entirely  at  variance  with  what  the  speak- 
er actually  did  say.     But  when  such  verbal  statements  are  pre- 

99  State  V.  Deatbera^,  77  P.  504,  bi  Wray  v.  State^  57  So.  144,  2  Ala. 

35  Wash.  326.  App.  139. 

»o  Allen  y,  U.  S.,  17  S.  Ct.  154,  164  ^a  Crittenden  v.  State,  32  So.  273, 

U.  S.  492,  41  U  Ed.  528.  134  Ala.  145. 
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cisely  given,  and  identified  by  intelligent  and  reliable  witnesses, 
they  are  often  entitled  to  great  credit.** 

{  1971(2).    MIchioan 

You  are  instructed  that  some  evidence  has  been  offered  of  state- 
ments made  by  defendant  at  the  time  of  his  arrest,  and  I  charge 
you  in  relation  thereto  that  such  statements  at  the  time  of  the 
arrest  are  to  be  received  with  great  caution;  for  besides  the 
danger  of  niisapprehension  of  witness,  or  the  misuse  of  words,  the 
•  failure  of  the  party  to  express  his  own  meaning,  and  the  infirmity 
of  memory,  it  should  be  recollected  that  the  mind  of  the  prisoner 
himself  is  often  oppressed  by  the  calamity  of  his  situation,  and 
that  he  is  often  influenced  by  motive  of  hope  or  fear  to  make  state- 
ments.** 

§  1971(3).    Oreoon 

The  court  charges  the  jury  that  they  should  look  upon  the  evi-. 
dence  of  oral  admissions  or  verbal  statements  made  by  a  witness 
or  party  with  caution,  for  the  exact  language  might  not  have 
been  correctly  understood,  or  the  party  called  to  prove  the  same 
might  not  be  able  to  remember  the  exact  words  spoken.** 

§  1972.  Contradictory  statements  by  defendant  as  to  whereabouts 
at  time  crime  committed 
The  jury  are  instructed  that  it  is  claimed  by  the  prosecution  that 
the  defendant  has  made  different  and  contradictory  and  incon- 
sistent statements  concerning  his  whereabouts  for  one  or  two  hours 
immediately  before  the  fire  in  question;  but,  even  if  defendant 
did  make  such  contradictory  statements,  and  they  were  partly  or 
wholly  false,  that  of  itself  would  not  be  sufficient  to  convict  the 
defendant ;  and  you  should  very  carefully  consider  what  the  aver* 
age  y©ung  men  of  his  condition  in  life  might  do  under  like  trying 
circumstances;   and  in  this  connection  you  should  recall  the  fact 

that  the  young  men and  ,  were  both  quickly  ready 

to  resort  to  falsehood  for  the  purpose  of  warding  away  suspicion, 
notwithstanding  their  acknowledged  innocence;  and  now,  gentle- 
men, if  you  should  believe  that  this  defendant  made  contradictory 
statements,  and  that  some  of  them,  or  all  of  them,  were  false,  it 
will  not  be  unnatural  that  such  belief  on  your  part  may  create  a 
prejudice  in  your  minds  against  this  defendant.  If  such  should  be 
the  case,  it  will  be  your  duty  to  exercise  great  care  that  you  do  not 
permit  that  prejudice  to  take  the  place  of  and  be  substituted  in 
your  minds  for  actual  evidence  and  proof  of  all  the  necessary  and 

•8  State  V.  Jackson,  137  N.  W.  1034,  ts  state  y.  Hanna,  57  P.  029,  35  Or. 

156  Iowa,  588.  195. 

•«  People   V.   McArron,   79   N.   W. 
944,  121  Mich.  1. 
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material  facts  to  constitute  the  chain  necessary  to  establish  the 
defendant's  gnilt.** 

§  1973.    Confessions 

Effect  of  confession  in  prosecution  for  burglary,  see  ante,  i  1358. 

S  1973(1).    AlabaM 

The  jury  are  instructed  that  confessions  of  a  defendant  in  cases 
of  this  kind  are  received  with  great  caution.  They  are  easily  fabri- 
cated, and  the  detection  and  exposure  of  their  fallacy  is  often  diffi- 
cult But  when  confessions  are  deliberately  and  precisely  identi- 
fied, they  are  among  the  most  satisfactory  and  effectual  proofs  of 
guilt.  In  consideration  and  determination  of  the  credibility  of 
confessions,  or  the  effect  arid  weight  to  which  they  are  entitled,  the 
jury  must  look  to  all  the  facts  and  circumstances  under  which  the 
confessions  are  made ;  those  which  are  introduced  before  the  court, 
if  shown  to  them,  as  well  as  any  other  that  may  be  introduced.*' 

S  1973(2).    Delaware 

The  court  instructs  the  jury  that  there  has  been  admitted  in  evi- 
dence, a  confession  alleged  to  have  been  made  by  one  of  the  de- 
fendants, and  it  is  proper  that  the  court  should  instruct  you  that 
such  confession  can  affect  only  the  defendant  who  made  it, 
and  that  it  is  npt  evidence  against  other  defendants  who  were  not 
present  when  the  alleged  confession  was  made.^ 

The  court  instructs  the  jury  that  a  confession  of  guilt  should 
not  be  considered,  if  it  was  not  free  and  voluntary,  but  procured 
through  the  influence  of  threats  or  the  promise  of  favor.  But  a 
free  and  voluntary  confession  is  generally  deserving  of  the  highest 
credit,  because  it  is  against  the  interest  of  the  person  making  it,  and 
is  presumed  to  flow  from  a  sense  of  guilt.  The  degree  of  credit  due 
to  a  confession  is  to  be  estimated  by  the  jury  under  the  facts  of 
the  particular  case.  The  whole  of  what  the  accused  said  on  the 
subject  at  the  time  of  making  the  confession  should  be  taken  to- 
gether. The  jury  may  believe  that  part  which  criminates  the  ac- 
cused and  reject  that  which  is'  in  his  favor,  or  credit  so  much  as  is 
in  his  favor  and  discard  that  which  is  against  him,  if  they  see' 
suflicient  ground,  upon  all  the  evidence,  for  so  doing,  for  the  jury 
are  at  liberty  to  judge  of  it,  like  any  other  evidence,  from  all  the 
proven  circumstances  of  the  case.** 

S  1973(3).    fieoroia 

The  court  instructs  the  jury  that  there  is  evidence  in  this  case  of 
some  confession  made  by  this  defendant;   that  is,  evidence  which, 

»«  People  v.  Stewart,  42  N.  W.  662.  98  state  v.  Prettyman.  100  A.  476,  6 

75  Mich.  21.  Boyce,  452. 

•7  Sbelton  v.  State,  42  So.  30,  144  oo  State  v.  Prettyman,  100  A.  476^ 

Ala.  106.  6  Boyce,  452. 
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if  you  believe,  you  may  consider  in  the  light  of  the  law  that  I 
now  give  you  in  charge.  All  admissions  should  be  scanned  with 
care,  and  confessions  of  guilt  should  be  received  with  gp-eat  cau- 
tion. A  confession  alone,,  uncorroborated  by  other  evidence,  will 
not  justify  a  conviction  in  a  felony  case,  such  as  this.  The  jury 
would  not  be  authorized  to  convict  upon  mere  confessions;  these 
confessions  must  be  corroborated,  and  they  must  be  corroborated 
by  some  fact  or  circumstance  shown  in  the  case  that  tends  to  con- 
nect the  defendant  with  the  offense  charged.* 

The  jury  are  instructed  that,  if  you  find  there  was  a  confession, 
then  the  law  says  that  proof  that  the  crime  was  committed  by 
some  person  would  be  sufficient  to  satisfy  the  jury  of  the  guilt  of 
the  defendant.* 

The  jury  are  instructed  that,  if  the  accused  made  a  confession 
under  inducement  of  hope  or  fear  previously  held  out  by  persons 
other  than  those  to  whom  it  was  made,  though  not  in  the  presence 
of  those  holding  out  the  inducement,  it  should  not  be  considered  as 
evidence.* 

§  1973(4).    Illinois 

The  court  instructs  the  jury  that,  where  a  confession  of  the  pris- 
oner charged  with  a  crime  is  offered  in  evidence,  the  whole  of  the 
confession  so  offered  and  testified  to  must  be  taken  together,  as  well 
that  part  which  makes  in  favor  of  the  accused  as  that  part  which 
makes  against  him;  and  if  the  part  of  the  Statement  which  is  in 
favor  of  the  defendant  is  not  disproved  by  other  testimony  in  the 
case,  and  is  not  improbable  or  untrue,  considered  in  connection  with 
all  the  other  testimony  of  the  case,  then  that  part  of  the  statement 
is  entitled  to  as  much  consideration  from  the  jury  as  the  parts 
which  make  against  the  defendant* 

The  jury  are  instructed  that,  if  they  have  any  reasonable  doubt 
as  to  whether  or  not  the  confession  was  obtained  by  threats  or 
promises,  they  should  not  convict  on  such  confession  alone.® 

§  1973(5).    Kwitucky 

The  jury  are  instructed  that  the  defendant  P.  cannot  be  convict- 
ed on  the  testimony  or  confession  or  statements  made  by  him  to 
the  officer  alone,  unless  such  statements,  if  made,  are  corroborated 
by  other  evidence  tending  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration  is  not  sufficient  if  it 
merely  shows  that  the  offense  was  committed  and  the  circum- 

1  Wallcer  v.  State,  105  S.  E.  717.  *  Burnett  v.  People,  68  N.  E.  505, 

s  Chancey  v.  State,  80  S.  B.  287, 141  204  111.  208,  66  L.  R.  A.  304,  98  Am. 

Ga.  54.  St.  Rep.  206. 

8  Qrioer  v.  State^  49  S.  B.  700,  121  »  Bartley  v.  People,  40  N.  B.  831, 

Ga.  614«  156  lU.  234« 
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stances  thereof ;   nor  are  such  statements  or  confession  to  be  ac- 
cepted as  testimony  against  the  defendant  J.* 

I  1973(6).    Mfehigan 

You  are  instructed  that  there  has  been  some  testimony  intro- 
duced in  this  case  from  which  it  is  claimed  that  this  respondent 
has  confessed  in  writing  and  admitted  orally  that  she  procured  the 
firing  of  this  building.  As  to  this  branch  of  the  testimony  it  is 
necessary  for  you  to  inquire  and  determine,  before  you  can  consider 
it  with  reference  to  the  guilt  of  respondent :  First,  whether  or  not 
such  confession  and  statements,  if  you  find  any  wei^e  made,,  were 
the  free  and  voluntary  confessions  of  the  respondent ;  also  wheth- 
er or  not  there  was  such  a  loss  of  memory  or  disorder  of  memory 
or  mental  confusion  that  she  did  not  realize  that  she  confessed  to 
committing  a  crime.  If  you  find  they  were  made,  and  you  find  they 
were  not  her  free  and  voluntary  statements,  then  they  cannot  be 
considered  by  you ;  or  if  you  find  they  were  made,  and  that  they 
were  not  intelligently  made — that  is,  that  her  memory  or  mind  was 
so  disordered  and  confused  that  she  did  not  realize  what  she  said 
— ^then  they  cannot  be  considered  by  you.' 

I  have  said  you  must  find  whether  or  not  they  were  free  and  vol- 
untary. If  you  find  that  the  claimed  confessions  were  made,  and 
were  made  under  fear,  compulsion,  deceit,  threat,  or  duress,  or  if 
they  were  made  upon  an  inducement,  jpromise,  hope,  or  expectation 
that  it  would  be  better  for  her  to  make  them,  then  they  would  not 
be  the  voluntary  confessions  of  the  respondent,  and  should  not  be 
considered  by  you.' 

I  have  said  you  must  find  whether  they  were  intelligently  made 
— that  is,  whether  or  not  she  knew  and  understood  what  she  was 
saying.  If  the  condition  of  her  mind  was  such,  because  of  loss  of 
memory,  or  disorder  of  memory,  or  mental  confusion,  and  such  im- 
pairment of  memory  had  extended  to  that  degree  that  she  did  not 
realize  what  she  said,  then  it  was  not  her  intelligent  statement,  and 
could  not  be  considered  by  you.  But,  if  she  did  mentally  appreciate 
and  realize  what  she  said  there,  then  it  would  be  her  intelligent 
statement,  and,  so  far  as  the  question  of  her  mind  was  concerned,  it 
could  be  considered  by  you.* 

"In  determining  the  effect  to  be  given  to  these  claimed  confes- 
sions you  will  also  consider  the  testimony  of  the  experts  who 
have  testified  before  you  as  to  the  effect  of  all  these  things  upon 

«  Smith  T.  Commonwealth,  155  S.  «  People  v.  Blossat,  172  N.  W.  933, 

W.  1125,  153  Ky.  385.  206  Mich.  334. 

7  People  V.  Bioasat,  172  N.  W.  033,  »  People  v.  Blossat,  172  N.  W.  933, 

206  Mich.  334.  206  Mich.  334. 
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her  mental  condition  and  upon  her  ability  to  make  a  voluntary 
statement  at  the  time  she  did  make  it.** 

You  are  instructed  that,  subject  to  these  cautions  in  receiving 
and  weighing  evidence  of  confessions,  it  is  generally  agreed  that 
deliberate,  intelligent,  and  voluntary  confessions  of  guilt  are 
among  the  most  effectual  proofs.  The  degree  of  credit  to  be  given 
to  the  claimed  confessions  in  this  case  is  for  you,  under  the  evidence 
in  the  case  and  the  manner  in  which  they  were  made.  Look  over 
the  testimony,  gentlemen,  with  reference  to  the  confessions  and 
statements,  and  determine  if  they  were  made,  and,  if  made,  wheth- 
er or  not  they  were  made  deliberately,  intelligently,  and  voluntarily 
on  the  part  of  the  respondent.^^ 

Then,  gentlemen  of  the  jury,  if  you  find  these  confessions  and 
statements  were  the  free  and  voluntary  confession  of  the  re- 
spondent, that  is,  she  knew,  understood,  appreciated,  and  realized 
what  she  said,  and  they  were  voluntarily  made,  and  made  of  her 
own  free  act,  without  fear,  compulsion,  deceit,  threat,  or  duress, 
and  without  any  inducement  or  promises,  hopes,  or  expectations 
of  favor,  or  that  it  would  be  better  for  her  to  do  so,  then  they 
may  be  considered  by  you,  under  all  the  instructions  I  give  you 
as  to  confessions,  and  upon  which  you  are  instructed  that  vol- 
untary and  intelligent  confessions  of  a  prisoner  are  received  in  evi- 
dence of  guilt  upon  the  presumption  that  a  person  will  not  make 
an  untrue  statement  against  his  or  her  own  interest.  The  evi- 
dence of  confessions  of  guilt  is  to  be  received  with  great  caution, 
because  of  the  danger  of  mistakes  from  the  misapprehension  of  the 
witness  in  detailing  the  confession,  the  failure  of  the  witness  to 
use  the  same  words,  the  infirmity  of  memory,  also  because  the 
prisoner  may  not  have  expressed  the  meaning  which  she  intended 
to  convey,  and  it  should  be  remembered  and  considered  that  the 
prisoner  is  often  oppressed  by  the  calamity  of  the  arrest,  the  fact 
of  b.eing  in  custody  of  the  officers,  the  refusal  of  the  officers  to  al- 
low her  to  see  her  husband  or  an  attorney,  and  also,  as  bearing 
upon  this  question,  you  will  consider  her  physical  condition, 
whether  weak  or  strong,  all  that  was  said  to  her  and  done  there, 
and  the  length  of  time  she  was  in  the  room  with  the  officers,  the 
questions  asked  her  and  the  statements  by  the  prosecuting  attor- 
ney that  she  and  her  husband  were  in  a  bad  fix,  and  the  statement 

made  to  her  that had  confessed  and  claimed  she  had  hired 

him  to  do  it,  and  any  other  facts  or  circumstances  that  you  find 
from  the  evidence  bear  upon  her  condition  at  that  time.*^ 

3  0  People  r.  Blossat,  172  N.  W.  ©33,  i*  People   v.    BiossaL   172   N.    W. 

206  Micb.  334.  933,  206  Mich.  334. 

I'l  People  V.  Biossat,  172  N.  W.  033, 
206  Mieh.  334. 
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I  further  charge  you  that,  if  you  find  that  these  admissions  or 
statements  were  made  under  such  circumstances,  under  the  in- 
structions I  have  heretofore  given  you,  that  you  cannot  use  them, 
I  charge  you  that  all  such  confessions  or  admissions  which  the 
people  claim  she  made^  you  are  not  to  consider — that  is,  if  the 
original  admissions  or  confessions  are  obtained  under  such  cir- 
cumstances as  not  to  be  evidence  against  the  respondent,  then  all 
subsequent  statements  or  confessions  are  impressed  with  the  same 
infirmities.^* 

{  1973(7).    Mitsfssippi 

The  court  furtlier  instructs  the  jury,  for  the  defendant,  that,  if 
they  believe  from  the  evidence  that  the  prisoner  made  any  confes- 
sions or  admissions  of  guilt,  such  confessions  or  admissions  are  to 
be  received  by  them  with  great  caution,  and,  unless  supported  by 
other  proof  in  the  case,  are  not  sufficient  to  convict.^* 

i  1973(8).   Oklaliftma 

You  are  instructed  that  in  this  case  the  state  has  offered  testi- 
mony tending  to  show  that  the  defendant  made  certain  statements 
after  liis  arrest  and  while  he  was  in  custody  charged  with  the  of- 
fense on  which  he  is  being  tried,  and  which  statements  are  relied 
on  in  part  to  establish  the  defendant's  guilt  of  the  offense  charged 
against  him,  and  the  court  instructs  you  that  a  confession  by  one 
charged  with  an  offense  should  be  carefully  scrutinized  and  re- 
ceived with  great  caution,  and  when  deliberately  and  voluntarily 
made  may  be  considered  as  evidence  for  or  against  the  person 
making  it  the  same  as  any  other  evidence.** 

i  1973(9).   Texas 

You  are  instructed  that  a  confession,  in  order  to  be  admissible 
against  a  defendant  in  a  case,  must  be  shown  by  the  evidence  to 
have  been  freely .  and  voluntarily  made,  without  compulsion  or 
persuasion;  and  in  regard  to  the  alleged  confession  of  the  de- 
fendant offered  in  evidence  by  the  state  in  this  case,  the  jury  are 
charged  that  if  they  believe  such  confession  was  not  freely  and 
voluntarily  made,  or  if  they  believe  the  same  was  induced  by 
threats,  coercion,  or  by  persuasion,  or  by  promise  of  immunity,  or 
any  other  improper  influence,  or  if  the  jury  have  a  reasonable  doubt 
as  to  whether  such  alleged  confession  was  freely  and  voluntarily 
made,  then  they  should  wholly  disregard  it,  and  they  should  ac- 
quit the  defendant,  unless  they  believe  from  the  other  evidence  in 
this  case  beyond  a  reasonable  doubt  that  the  defendant's  guilt  of 
the  oflFense  charged  in  the  indictment  has  been  established.*^ 

li  People  T.  BiOBsat,  172  N.  W.  933,  ib  Almerlgi  v.  Stete  (Cr.  App.)  188 
206  Mich.  834.  P.  1084. 

i«  Haynes  v.  State,  27  Sa  601.  i«  Johnson  y.  State,  197  S.  W.  995, 

82  Tex.  Cr.  B.  82. 
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The  jury  are  instructed  that  an  alleged  written  confession  pur- 
porting to  have  been  made  and  signed  by  the  defendant  has  been 
introduced  in  evidence  before  you,  and  as  to  the  same  you  are  in- 
structed that,  unless  you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  made  the, same  and  that  he  made 
it  freely  and  voluntarily  and  without  compulsion  or  persuasion  or 
promises,  you  will  reject  the  same  and  not  consider  it  for  any  pur- 
pose whatever." 

The  state  has  introduced  in  evidence  before  you  two  papers  al- 
leged to  be  and  purporting  to  be  statements  or  confessions  of  the 
said  defendant,  made  by  her  before  the  grand  jury  of coun- 
ty, state  of .    You  are  instructed  that  the  confessions  of  a 

defendant  may  be  used  in  evidence  against  her  if  it  appear  that  the 
same  were  freely  made  and  without  compulsion  or  persuasion. 
Now,  if  you  believe  from  the  evidence  in  this  case  that  such  con- 
fessions, or  either  of  them,  were  not  freely  and  voluntarily  made, 
or  if  you  have  a  reasonable  doubt  thereof,  or  if  you  believe  that 
said  confessions,  or  either  of  them,  were  induced  by  force,  threats, 
or  coercion,  or  any  other  improper  influence,  or  if  you  have'  a  rea- 
sonable doubt  thereof,  then  you  should  wholly  disregard  said  con- 
fession or  confessions  made  under  such  circumstances,  and  not 
consider  it  or  them  against  the  defendant.  You  are  instructed  that 
a  defendant  cannot  be  convicted  on  a  confession  alone,  unless 
there  is  other  testimony  corroborating  said  confession,  and  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  crime, 
and  proof  of  the  crime  itself  is  not  a  sufficient  corroboration  of  the 
confession.  And  you  are  further  charged  that  when  confessions 
of  a  party  are  introduced  in  evidence  by  the  state,  then  the  whole 
of  the  admissions  or  confessions  are  to  be  taken  together,  and  the 
state  is  bound  by  them,  unless  they  are  shown  by  the  evidence  to 
be  untrue.  Such  admissions  or  confessions  are  to  be  taken  into 
consideration  by  the  jury  as  evidence  in  connection  with  all  the 
other  facts  and  circumstances  of  the  case,  and  you  will  so  consid* 
er  said  confession  or  confessions  in  this  case,  unless  you  disregard 
one  or  both  of  them  under  the  charge  hereinbefore  given  you.** 

You  are  instructed,  that  although  you  believe  from  the  evidence 

that  the  defendant  made  admission  or  confession  to or  to 

,  relating  to  the  alleged  offense  herein,  yet,  unless  you  fur- 
ther find,  beyond  a  reasonable  doubt,  that  such  admission  or  con- 
fession, if  any,  was  made  voluntarily,  and  without  being  induced 
by  any  threats,  or  by  promise  of  assistance  in  any  case  that  might 
be  pending  or  made  against  him,  then  you  will  disregard  such  con- 

iTOverstreet  v.  State,  150  S.  W.  i8  Goode  v.  State,  128  S.  W.  697^ 
899,  68  Tex.  Cr.  B.  238.  57  Tex.  Cr.  R.  220. 
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fession  or  admission,  if  any,  and  not  consider  the  same  for  any 
purpose  in  this  case/* 

f  1973(10).    Washlnoton 

The  jury  are  instructed  that,  if  the  jury  believes  from  the  evi- 
dence that  the  defendant  made  the  confession  as  alleged  and  at- 
tempted to  be  proved  in  the  case,  the  jury  should  treat  and  con- 
sider such  confession  precisely  as  they  would  any  other  testimony. 
Hence,  if  you  believe  the  whole  confession  to  be  true,  you  should 
act  upon  the  whole  as  true.  But  you  may  believe  part  of  the  tes- 
timony and  reject  the  balance  if  you  see  sufficient  grounds  in  the 
evidence  for  so  doing.  You  are  at  liberty  to  act  on  it  like  other 
evidence  in  view  of  all  the  circumstances  of  the  case  as  disclosed 
by  the  evidence.** 

I  1973(11).   West  Virginia 

The  court  instructs  the  jury  that,  where  a  confession  is  received 
in  evidence,  the  jury  may  believe  that  which  charges  the  prisoner, 
and  reject  that  which  is  in  his  favor,  if  they  see  sufficient  grounds 
for  so  doing  from  the  evidence  in  this  case.*^ 

The  jury  are  instructed  that,  in  considering  extra-judicial  con- 
fessions, they  have  the  right  to  take  into  consideration  the  circum- 
stances under  which  they  were  made,  the  credibility  of  the  witness 
or  witnesses  by  whom  they  are  detailed,  the  condition  and  cir- 
camstancs  of  the  party  alleged  to  have  made  them,  the  probability 
or  improbability  of  such  confessions,  and  that  you  have  the  right 
to  consider  the  same  in  connection  with  all  the  evidence  in  the 
case ;  that  you  are  the  sole  judges  of  the  credibility  of  all  the  wit- 
nesses and  the  weight  of  the  evidence,  and  you  may  give  to  the 
evidence  of  the  witnesses  just  such  weight  as  you  think  it  entitled 
to  under  the  circumstances  of  the  case.** 

§  1974.    Necessity  and  sufficiency  of  proof  of  corpus  delicti  to 

warrant  consideration  of  alleged  confession 
Corroboration  of  confession  in  prosecution  for  arson,  see  ante,  §  837. 

S  1974(1).    Caiifornia 

You  are  instructed  in  this  case  that,  before  you  can  convict  the 
defendant,  you  must  be  convinced  from  the  evidence  beyond  a  rea- 
sonable doubt  and  to  a  moral  certainty  that  a  criminal  homicide 
was  in  fact  committed;  and  you  must  be  so  convinced  by  evi- 
dence other  than  or  in  addition  to  the  statements  or  admissions  of 
the  defendant,  and  this  evidence  must  be  sufficient  to  establish 


i»  Cross  V.  State  (Cr.  App.)  101  S.  21  state  v.  Allen,  30  S.  E.  209.  45 

W.  213.  W.  Va.  65. 

20  State  V.  Barker,  106  P.  133,  66         22  state  v.  Morgan,  13  S.  E.  385,  35 

Wash.  510.  W.  Va.  260. 
Inst.  TO  Juhies— 140 


§  1974(1)  INSTRUCTIONS  TO  JURIES  2226 

that  the  death  of  the  deceased  was  produced  by  the  criminal  act 
of  some  person  and  was  not  the  result  of  accident.  The  produc- 
tion of  the  dead  body  does  not  alone  establish  the  criminal  homi- 
cide ;  and  proof  of  the  dead  body  alone  found,  with  the  statements 
of  the  defendant,  would  not  be  sufficient  to  convict,  for  there  must 
be  some  evidence  tending  to  show  the  commission  of  a  homicide 
before  the  statement  of  the  defendant  would  be  admissible  for  any 
purpose;  and  hence,  if  you  believe  in  this  case  that  the  only  evi- 
dence which  shows  that  a  crime  was  committed  is  the  production 
of  the  dead  body  of  the  deceased,  coupled  with  the  admissions  or 
statements  of  this  defendant,  then  it  is  your  duty  to  acquit  this 
defendant.*' 

The  jury  are  instructed  that  the  alleged  confession  of  defendant, 
and  any  other  evidence  the  sole  purpose  and  tendency  of  which  is 
to  connect,  or  to  attempt  to  connect,  the  accused  with  the  offense 
charged,  cannot  be  considered  by  you  until  the  corpus  delicti  has 
been  proved  to  your  satisfaction  to  a  moral  certainty  and  beyond 
a  reasonable  doubt.** 

§  1974(2).    Oreoon 

The  jury  are  instructed  that,  notwithstanding  the  admissions 
and  confessions  of  a  defendant  may  be  given  against  him  on  hjs 
trial  for  crime,  such  admissions  or  confessions  are  not  alone  suf- 
ficient to  warrant  a  conviction  without  some  other  proof  that  the 
crime  has  been  committed.** 

§  1975.    Distinction  between  admissions  and  confessions 

The  jury  are  instructed  that  the  testimony  of  some  witnesses 
has  been  offered  by  the  state  to  show  certain  oral  statements  made 
by  the  defendant  now  on  trial,  after  the  death  of .  In  crim- 
inal law  a  statement  voluntarily  made  by  a  person  of  a  fact  only, 
which  is  as  consistent  with  his  innocence  as  with  his  guilt,  and  is 
made  exculpatory,  or  in  explanation  of  any  suspicious  or  incrim- 
inating circumstances,  is  an  admission;  but  when  the  statement 
carries  with  it  a  suggestion  of  guilt,  either  as  to  the  character  of 
his  intent,  or  the  quality  of  his  act,  and  the  statement  is  made  in- 
culpatory, such  statement  is  in  the  nature  of  a  confession.** 

§  1976.    Considering  admissions  or  confessions  of  defendant  as 
a  whole— Effect  of  statements  in  his  favor 

f  1976(1).    Kansas 

The  court  instructs  the  jury  that,  where  the  verbal  admission  of 
a  person  charged  with  crime  is  offered  in  evidence  the  whole  of  the. 

2»  People  V.  Wagner,  155  P.  649,  29         »»  State  v.  Caseday,  115  P.  287,  58 

Oal.  App.  363.  Or.  429. 

3«  People  V.  Tapia,  63  P.  1001,  131         ^«  State  v.  Caseday,  U5  P.  287,  58 

CaL  647.  Or.  429. 
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admission  must  be  taken  together,  as  well  that  part  which  makes 
for  the  accused  as  that  which  may  make  against  him ;  and  if  the 
part  of  the  statement  which  is  in  favor  of  the  defendant  is  not  dis- 
proved, and  is  not  apparently  improbable  or  untrue,  when  con- 
sidered with  all  other  evidence  in  the  case,  then  such  part  of  the 
statement  is  entitled  to  as  much  consideration  from  the  jury  as 
any  other  part  of  the  statement.*' 

1*1976(2).    MlMOUrl 

You  are  instructed  that,  if  verbal  statements  of  the  defendant 
have  been  proven  in  this  case,  you  may  take  them  into  considera- 
tion, with  all  the  other  facts  and  circumstances  proven.  What  the 
proof  may  show  you,  if  anything,  that  defendant  has  said  against 
himself,  the  law  presumes  to  be  true,  because  against  himself;  but 
anything  you  may  believe  from  the  evidence  the  defendant  said  in 
his  own  behalf  you  are  not  obliged  to  believe,  but  you  may  trtit 
the  same  as  true  or  false,  just  as  you  believe  it  true  or  false,  when 
considered  with  a  view  to  all  the  other  facts  and  circumstances  in 
the  case.** 

The  court  further  instructs  the  jury  that,  if  they  believe  and 
find  from  the  evidence  that  the  defendant  made  any  statement  or 
statements  in  relation  to  the  homicide  charged  by  this  indictment 
after  said  homicide  is  alleged  to  have  been  committed,  the  jury 
must  consider  such  statement  or  statements  all  together.  The  de- 
fendant is  entitled  to  the  benefit  of  what  he  said  for  himself,  if 
true,  and  the  state  is  entitled  to  the  benefit  of  anything  he  said 
against  himself  in  any  statement  or  statements  proved  by  the  state. 
What  the  defendant  said  against  himself  the  law  presumes  to  be 
true  because  said  against  himself.  What  the  defendant  said  for 
himself  the  jury  are  not  bound  to  believe  because  it  was  said  in  a 
statement  or  statements  proved  by  the  state,  but  the  jury  may  be- 
lieve or  disbelieve  it  as  it  is  shown  to  be  true  or  false  by  the  evi- 
dence in  this  cause.  It  is  for  the  jury  to  consider  under  all  the 
circumstances  how  much  of  the  whole  statement  or  statements  of 
the  defendant  proved  by  the  state  the  jury  from  the  evidence  in 
this  cause  deem  worthy  of  belief.*® 

i  1976(3).    Texas 

You  are  further  instructed  that,  when  the  admissions  or  confes- 
sions of  a  party  are  introduced  in  evidence  by  the  state,  then  the 
whole  of  the  admissions  or  confessions  are  to  be  taken  together, 
and  the  state  is  bound  by  them,  unless  they  are  shown  to  be  un- 

2T  state  T.  J^^nson,  50  P.  907,  6  «•  J?;tatc  v.  HoweU,  23  S.  W.  263^ 

Kan.  App.  119.  i  IV  Mo.  307. 

2«  State  V.  Hudspeth,  60  S.  W.  136» 
159  Mo.  178. 
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true  by  the  evidence.  Such  admissions  or  confessions  are  to  be 
taken  into  consideration  by  the  jury  as  evidence  in  connection  with 
the  other  facts  and  circumstances  of  the  case.** 

§  1977.    Admissibility  against  defendant  of  acts  and  declarations 

of  alleged  co-conspirators 
In  prosecution  for  homicide,  see  post,  f  3051. 

I  1977(1).    United  States 

The  court  instructs  the  jury  that  the  acts  and  declarations  of  a 
conspirator  after  an  offense  is  committed  may  be  received  against 
the  party  making  them,  but  not  against  his  co-conspirators;  and 
that  if  the  jury  believes  from  the  evidence  that  the  alleged  con- 
spiracy between  defendant  and  M.  had  terminated  at  the  time  of 

the  alleged  confession  of  the  said  M.  to  W.,  in ,  on , 

and  as  detailed  by  said  W.,  then  the  admissions  and  coiifessions  of 
the  said  M.  implicating  the  defendant  cannot  be  considered  as  evi- 
dence against  said  defendant  in  this  case.^^ 

§  1977(2).    Missoari 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  a  conspiracy  existed  between  defendant  and  J.  to  kill 
H.,  then  you  may  take  into  consideration  in  this  case  any  acts  or 
declarations  you  may  find  from  the  evidence  to  have  been  done 
or  made  by  any  coconspirator  in  furtherance  of  the  common  pur- 
pose during  the  existence  of  such  conspiracy,  but  you  should  not 
take  into  consideration  in  this  case  acts  or  declarations  of  said  J. 
not  done  or  made  during  the  existence  of  such  conspiracy,  nor  can 
you  take  into  consideration  the  acts  or  declarations  of  said  J. 
made  or  done  after  the  death  of  said  H.** 

The  court  instructs  the  jury  that  "conspiracy,"  as  used  in  these 
instructions,  is  a  combination  of  two  or  more  persons  by  con- 
certed action  to  accomplish  some  criminal  or  unlawful  purpose.^* 

The  court  instructs  the  jury  that  "common  design"  means  com- 
munity of  intention  between  two  or  more  persons  to  do  an  unlaw- 
ful act,  and  it  may  be  established  by  circumstances  or  by  direct 
evidence  of  an  express  agreement,  but  before  the  conspiracy  can 
be  established  by  circumstances,  the  facts  and  circumstances  tend- 
ing to  show  such  common  design,  conspiracy  and  the  connection 
of  the  defendant  therewith,  must  be  established  beyond  a  reason- 
able doubt  by  the  evidence  in  the  case,  and  when  so  established, 
such  facts  and  circumstances  must  not  only  be  consistent  with 

30  Pratt  V.  State,  109  S.  W.  138,  53  «»  State  ▼.  HUl.  201  S.  W.  58,  273 

Tex.  Cr.  R.  281.  Mo.  .S2fl. 

81  Hanger  v.  United  States  (C.  C.  »»  State  v.  Hill,  201  S.  W.  58,  273 

A.  W.  Va.)  173  F.  64.  97  0.  0.  A.  372.  Mo.  329. 
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each  other  and  with  the  defendant's  guilty  connection  therewith, 
but  also  absolutely  inconsistent  with  any  other  reasonable  theory.** 
You  are  instructed  that,  in  determining  whether  there  was  or 
was  not  a  conspiracy,  agreement,  or  common  design  between  the 
defendant  and  J.  to  kill  H.,  you  have  no  right  to  consider  any  dec- 
larations or  acts  made  or  done  by  said  J.  in  the  absence  of  the  de- 
fendant, but  can  only  consider  such  declarations  or  acts  as  were 
made  or  done  in  the  presence  or  hearing  of  this  defendant.  The 
jury  cannot  consider  such  declarations  or  acts  of  said  J.  made  and 
done  in  the  absence  of  this  defendant  in  order  to  determine  wheth- 
er said  conspiracy  or  common  design  existed.  If  you  shall  be  sat- 
isfied beyond  a  reasonable  doubt  from  the  other  evidence  in  the 
case  that  such  conspiracy  or  common  design  did  exist  between  de- 
fendant and  J.  before  the  death  of  H.,  then  and  not  until  then  dq 
the  acts  or  declarations  of  said  J.  become  evidence  against  the  de- 
fendant in  this  case,  and  then  only  such  acts  and  declarations  of 
said  J.  as  you  may  find  and  believe  from  the  evidence  were  done 
and  made  during  the  pendency  of  such  conspiracy  and  in  further- 
ance thereof.** 

f  1977(3).    Texas 

Gentlemen  of  the  Jury:     You  are  instructed  that  you  cannot 

consider  the  acts  and  declarations  of and ,  made  in 

the  absence  of  defendant,  for  the  purpose  of  proving  a  conspiracy ; 
but  you  must  find  from  the  evidence  beyond  a  reasonable  doubt 
that  a  conspiracy  was  formed  before  you  would  be  permitted  to 

consider  said  acts  and  declarations  of  said  ■  and  for 

any  purpose  whatever.** 

§  1978.     Declarations  of  codefendant 

The  court  instructs  the  jury  that,  when  arriving  at  your  verdict 
in  this  case,  you  may  consider  all  the  facts  and  circumstances  in 
evidence  before  you,  but  you  cannot  consider,  as  evidence  against 
either  one  of  the  defendants,  the  statements  of  the  other  made 
out  of  his  presence  and  hearing,  if  any  such  statements  were  made ; 
but  you  may  consider,  as  evidence  against  either  of  the  defend-  * 
ants,  any  statement  made  by  himself,  if  any  such  statement  was 
made." 

§  1979.    Accomplice  testimony — Who  are  accomplices 
I  1979(1).    Arkansas 

The  court  instructs  the  jury  that  an  accomplice  is  one  who  in 
any  manner  participates  in  the  criminality  of  an  act,  whether  he 

«*  State  V.  Hill,  201  S.  W.  58.  273  »«  HoUand  v.  State  (Cr.  App.)  206 

Mo.  329.  S.  W.  89. 

>3  State  V.  Hill,  201  S.  W.  58,  273  8  7  Martin  v.  State  (Tex.  Cr.  App.) 

Mo.  329.  41  S.  W.  620. 
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is  considered,  in  strict  legal  propriety,  as  principal,  or  merely  as 
an  accessory  before  or  after  the  fact** 

§  1979(2).    Texas 

You  are  charged  that  if  you  believe  and  find  from  the  evidence 
that  the  witness  R.  knew  that  the  goods  offered  in  evidence  be- 
fore the  jury  were  stolen  from ,  and  that,  after  ascertaining 

that  said  goods  were  stolen  property,  she  (the  said  R.)  concealed 
the  said  goods  or  aided  and  abetted  any  other  person  in  conceal- 
ing the  said  goods,  knowing  them  to  be  stolen,  then  you  are 
charged  that  said  R.  would,  in  law,  be  an  accomplice,  and  you 
could  not  convict  the  defendant  in  this  case  upon  her  testimony 
alone;  and  in  this  connection  you  are  further  charged  that  the 
witness  J.  is  an  accomplice,  and  that  the  testimony  of  one  accom- 
plice in  law  cannot  corroborate  the  testimony  of  another  accom- 
plice.** 

§  1980.    Right  to  conviat  on  uncorroborated  testimony  of  ac- 
complice 
In  prosecution  for  forgery,  see  post,  |  2628. 

§  1980(1).    United  States 

You  are  instructed  that,  in  weighing  the  evidence  of  those  de- 
fendants who  are  testifying  for  the  government,  you  should  have 
due  regard  to  the  fact  that  they  have  each  pleaded  guilty  to  the 
indictment,  as  well  as  to  the  fact  of  their  being  defendants,  though 
not  on  trial.  You  are  directed  to  weigh  carefully  their  testimony, 
and  cautioned  against  placing  too  firm  a  reliance  upon  it,  unless 
the  same  should  be  corroborated  by  testimony  of  witnesses  other 
than  principals,  or  by  other  facts  and  circumstances  that  verify 
their  testimony  in  material  particulars.** 

I  1980(2).    Arkansas 

You  are  instructed  that  the  accused  could  not  be  convicted  on 
the  uncorroborated  testimony  of  an  accomplice,  and  that  the  tes- 
timony must  be  corroborated  by  other  evidence,  direct  or  circum- 
stantial, tending  to  connect  the  defendant  with  the  commission  of 
the  offense  charged,  and  unless  the  state  does  so  prove  you  will 
acquit  the  defendant." 

§  1980(3).    Florida 

The  jury  are  instructed  that  the  evidence  of  an  accomplice  should 
be  received  by  the  jury  with  great  caution,  but  if  the  testimony 
carries  conviction,  and  the  jury,  after  careful  consideration  of  all 
the  evidence,  are  convinced  of  its  truth,  they  should  give  to  it 

«8  Spencer  v.  State,  194  S.  W.  863,  ^otOrear  v.  United  States  (C.  C.  A. 

128  Ark   452.  Tex.)  261  P.  257. 

3»Giiiterrez   v.    State,   173   S.   W.  4i  Bartlett  v.  State,  216  S.  W.  33, 

1025,  76  Tex.  Cr.  R.  189.  140  Ark.  553. 
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the  same  effect  as  would  be  allowed  to  that  of  a  witness  who  is 
in  no  respect  implicated  in  the  offense.*' 

The  jury  are  instructed  that  the  testimony  of  an  accomplice  is 
competent  evidence,  and  the  credibility  of  such  accomplice  is  for 
the  jury  to  pass  upon  as  they  do  upon  any  other  witness;  and, 
while  the  testimony  of  an  accomplice  will  sustain  a  verdict  when 
uncorroborated,  yet  the  testimony  of  an  accomplice  must  be  re- 
ceived with  great  caution;  but  if  the  testimony  carries  convic- 
tion, and  the  jury  are  convinced  of  its  truth,  they  should  give  to  it 
the  same  effect  as  would  be  allowed  to  a  witness  who  is  in  no  re- 
spect implicated  in  the  offense.** 

I  1980(4).    minors 

The  court  instructs  you  that  the  testimony  of  an  accomplice  is 
competent  evidence,  and  the  credibility  of  such  an  accomplice  is 
for  the  jury  to  pass  upon  as  they  pass  upon  the  credibility  of  any 
other  witness.  The  testimony  of  an  accomplice  must  be  received 
with  great  caution,  but  if  the  testimony  carries  conviction  and  the 
juiy  are  convinced  of  its  truth,  they  should  give  it  the  same  weight 
as  would  be  given  to  the  testimony  of  a  witness  who  is  in  no  re- 
spect implicated  in  the  offense.** 

The  jury  are  instructed  that  the  witnesses and are 

what  is  known  in  law  as  accomplices,  and  that,  while  it  is  a  rule 
of  law  that  a  person  accused  of  crime  may  be  convicted  upon  the 
uncorroborated  testimony  of  an  accomplice,  still  a  jury  should  al- 
ways act  upon  such  testimony  with  great  care  and  caution,  and  sub- 
ject it  to  careful  examination,  in  the  light  of  all  other  evidence  in 
the  case;  and  the  jury  ought  not  to  convict  upon  such  testimony 
alone,  unless,  after  a  careful  examination  of  such  testimony,  they 
are  satisfied  beyond  a  reasonable  doubt  of  its  truth,  and  that  they 
can  safely  rely  upon  it,** 

S  1980(5).    Kansas 

The  jury  are  instructed  that  the  degree  of  credit  which  ought  to 
be  given  to  the  testimony  of  an  accomplice  is  a  matter  exclusively 
within  the  province  of  the  jury;  but  great  caution  should  be  used 
in  weighing  such  testimony,  and  the  jury  should  not  convict  upon 
the  testimony  of  an  accomplice  alone,  unless  his  testimony  is  cor- 
roborated by  other  evidence  in  some  material  point  in  issue,  but 
such  corroboration  need  not  be  as  to  everything  to  which  the  ac- 
complice testified.** 

"Myers  v.  State,  31  So.  275,  43  **  People  v.  Rees,  109  N.  E.  473. 

Fla.  GOO.     In  this  case  no  witness  268  III.  585. 

was  sworn  on   behalf  of  defendant  '«»  Hoyt  v.  People,  30  N.  E.  315,  140 

who  could  be  claimed  to  be  an  accom-  111.  588,  16  L.  R«  A.  239. 

pUce.  4«  State  v.  Greenburg,  53  P.  61,  59 

"Shirer   v.   State,  Z(  So.  36,  41  Kan.  404. 
Fla.  630. 


§  1980(6)  '  IN8TBUCTI0N8  TO  JURIBS  2232 

I  1980(6).    Mlstoarl 

The  court  instructs  the  jury  that  the  testimoay  of  an  accomplice 
in  crime  (that  is,  a  person  who  actually  commits  or  participates  in 
a  crime)  is  admissible,  yet  the  evidence  of  an  accomplice  in  a  crime, 
or  of  a  witness  who  claims  by  his  testimony  to  be  an  accomplice  in 
a  crime,  when  not  corroborated  by  some  other  person  or  persons  not 
implicated  in  the  crime,  as  to  matters  material  to  the  issue  (that  is, 
matters  connecting  the  defendant  with  the  commission  of  the  crime 
charged  against  him),  ought  to  be  received  with  great  caution  by 
the  jury,  and  the  jury  ought  to  be  fully  satisfied  of  the  truth  of  such 
evidence  before  they  should  convict  the  defendant  on  such  testi- 
mony. In  this  case,  gentlemen,  the  state  seeks  to  convict  the  de- 
fendant upon  the  uncorroborated  evidence  of ,  who,  by  his 

testimony,  declares  himself  to  have  been  an  accomplice  in  the  com- 
mission of  the  offense  charged  against  this  defendant  in  the  indict- 
ment read  to  you ;  and  while  you  may,  on  the  uncorroborated  evi- 
dence of alone,  find  this  defendant  guilty,  yet  you  should 

receive  his  evidence  with  great  caution  in  all  matters  connec^ng 
the  defendant  with  the  commission  of  said  crime,  and  should  be 
fully  satisfied  of  the  truth  of  his  testimony  before  you  should  con- 
vict the  defendant  upon  it  alone.*' 

The  court  instructs  the  jury  that  they  are  at  liberty  to  convict  the 
defendant  on  the  uncorroborated  testimony  of  an  accomplice  alone, 
if  they  believe  the  statements,  as  given  by  such  accomplice  in  his 
testimony,  are  true  in  fact,  and  sufficient  in  proof  to  establish  the 
guilt  of  defendant.  But  the  jury  are  instructed  that  the  testimony 
of  an  accomplice  in  crime,  when  not  corroborated  by  some  person 
or  persons  not  implicated  in  the  crime,  as  to  matters  material  to 
the  issues — that  is,  matters  connecting  the  defendant  with  the  com- 
mission of  the  crime  charged  against  him,  and  identifying  him  as 
the  perpetrator  thereof — ought  to  be  received  with  great  caution  by 
the  jury,  and  they  ought  to  be  fully  satisfied  of  its  truth  before  they 
should  convict  the  defendant  on  such  testimony .*• 

§  1980(7).    New  York 

The  jury  are  instructed  that  the  testimony  of  must  be 

corroborated;  that  is,  other  evidence  must  tend  to  corroborate 
him,  else  there  can  be  no  conviction  under  the  provisions  of  the 
Code.  He  must  be  corroborated  by  such  other  evidence  as  tends 
to  connect  the  defendant  with  the  commission  of  the  crime.  Now^ 
as  a  matter  of  law,  I  charge  you  that  there  is  other  evidence  which 
tends  to  corroborate  him,  if  you  shall  believe  it  to  be  true.*' 

*»  State  V.  Sprague,  50  S.  W.  901,  969,  279  Mo.  192;  State  v.  Donnelly, 
149  Mo.  409.  32  S.  W.  1124,  130  Mo.  642. 

*8  State   v.   Cummins,   213   S.    W.         *»  People  v.  Hummel,  104  N.  Y.  S. 

808,  119  App.  Div.  153, 
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S  1980(8).   Oregon 

I  instruct  you  that,  if  you  find  that was  an  accomplice  in 

the  commission  of  the  crime  charged  against  the  defendant,  then 
you  cannot  find  the  defendant  guilty,  unless  you  also  find  that  her 
testimony  is  corroborated  by  other  evidence  which  of  itself  tends 
to  connect  the  defendant  with  the  commission  of  the  crime,  and, 
if  you  do  not  find  that  there  is  such  other  evidence,  then  you  must 
find  the  defendant  not  guilty,  even  though  you  believe  the  testi- 
mony of ,  and  are  by  it  alone  satisfied  beyond  a  reasonable 

doubt  of  the  defendant's  guilt,  for  the  law  does  not  allow  a  person 
to  be  convicted  on  the  uncorroborated  testimony  of  an  accomplice 
and  the  corroboration  must  be  of  the  character  I  have  mentioned."* 

I  1980(9).    Texas 

The  jury  are  instructed  that  "an  accomplice,"  as  the  word  is  here 
used,  means  any  one  connected  with  the  crime  charged,  either  as 
principal,  accomplice,  or  accessory.  It  includes  all  persons  who  are 
connected  with  the  crime  by  unlawful  act  or  omission  on  their  part 
transpiring  either  before,  at  the  time  of,  or  after  the  commission 
of  the  offense,  and  whether  or  not  they  were  present  and  partici- 
pated in  the  commission  of  the  crime.     Now,  if  you  are  satisfied 

from  the  evidence  that  the  witness was  an  accomplice,  or 

you  have  a  reasonable  doubt  as  to  whether  he  was  or. not,  as  that 
term  is  defined  in  the  foregoing  instructions,  then  you  are  instruct- 
ed that  you  cannot  convict  the  defendant  upon  his  testimony,  un- 
less you  first  believe  that  the  testimony  of  said is  true,  and 

that  it  connects  the  defendant  with  the  oflfense  charged  in  the  indict- 
ment, and  unless  you  further  believe  that  there  is  other  testimony 

in  the  case,  corroborative  of  the  testimony  of  said ,  tending 

to  connect  the  defendant  with  the  commission  of  the  oflfense 
charged." 

The  jury  are  instructed  that  a  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice,  unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  offense  committed,  and 
the  corroboration  is  not  suflScient  if  it  merely  shows  the  commis- 
sion of  the  oflFense.  An  "accomplice,"  as  the  word  is  here  used, 
means  any  one  connected  with  the  crime  committed,  either  as  prin- 
cipal offender,  as  an  accomplice,  as  an  accessory,  or  otherwise.  It 
includes  all  persons  who  are  connected  with  the  crime  by  unlawful 
act  or  omission  on  their  part,  transpiring  either  about,  at  the  time, 
or  after  the  commission  of  the  oflfense,  and  whether  or  not  he  was 
present  and  participated  in  the  commission  of  the  crime.    Now,  if 

you  are  satisfied  from  the  evidence  that  the  witness was  an 

accomplice,  or  you  have  a  reasonable  doubt  as  to  whether  he  was, 

•0  State  V.  Wong  Si  Sam,  127  P.  5i  Goldstein  v.  State,  166  S.  W.  149, 

883,  63  Or.  266.  73  Tex.  Cr.  R.  558. 
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'or  not,  as  that  term  is  defined  in  the  foregoing  instructions,  then  i 

you  are  further  instructed  that  you  cannot  find  the  defendant  guil- 
ty upon  his  testimony,  unless  you  are  satisfied  beyond  a  reasonable  j 
doubt  that  the  testimony  of  said  witness  is  true,  and  you  are  fur- 
ther satisfied  by  other  evidence  beyond  a  reasonable  doubt  that  the 
testimony  of  said  witness  has  been  corroborated  by  other  evidence  j 
tending  to  establish  beyond  a  reasonable  doubt  that  the  defendant  j 
did  in  fact  commit  the  offense  charged  as  charged.**                                      , 

{  1980(10).   Washinoton 

The  jury  are  instructed  that  the  witness ,  who  has  testified  i 

in  this  case,  is  an  accomplice;  and  an  accoitiplice  is  one  who  is  as-  \ 
sociated  with  others  in  the  commission  of  crime,  all  being  princi- 
pals.    has  testified  that  he  was  associated  with  the  defendant 

in  stealing  the  cattle  mentioned  in  the  information,  and  that,  in 
law,  would  make  him  an  accomplice.  The  court  instructs  you  that 
the  testimony  of  an  accomplice  comes  from  a  polluted  source,  and 
that,  while  the  rule  of  law  is  that  a  defendant  may  be  convicted  on 
the  uncorroborated  testimony  of  an  accomplice,  where  the  honest 
judgment  is  satisfied  beyond  a  reasonable  doubt,  still  a  jury  should 
act  upon  such  testimony  with  great  care  and  caution,  and  subject 
it  to  a  careful  examination  in  the  light  of  other  evidence  in  the  case ; 
and  the  jury  should  not  convict  upon  such  testimony  alone,  unless, 
after  a  careful  examination  of  it,  they  are  satisfied  beyond  all  rea- 
sonable doubt  of  its  truth.  In  many,  if  not  in  most,  cases,  the  evi- 
dence of  an  accomplice,  uncorroborated  in  material  matters,  will  not 
satisfy  the  honest  judgment  beyond  a  reasonable  doubt,  and  it  is 
clearly  insufficient  to  authorize  a  verdict  of  guilty.  Where  an  ac- 
complice has  been  impeached  by  showing  that  he  has  testified  dif- 
ferently at  some  other  time  with  reference  to  the  facts  in  issue,  then 
in  such  case  the  jury  cannot  convict  upon  his  uncorroborated  tes- 
timpny.** 

In  regard  to  the  testimony  of  the  witness ,  the  court  in- 
structs you  that,  while  it  is  a  rule  of  law  that  a  person  may  be  con- 
victed upon  the  uncorroborated  testimony  of  an  accomplice,  still  a 
jury  should  always  act  upon  such  testimony  with  great  care  and 
caution,  and  subject  it  to  careful  examination  in  the  light  of  all 
other  evidence  in  the  case;  and  the  jury  ought  not  to  convict  upon 
such  testimony  alone,  unless,  after  a  careful  examination  of  such 
testimony,  you  are  satisfied  beyond  all  reasonable  doubt  of  its  truth, 
and  that  you  can  safely  rely  upon  it.** 

52  Davis  V.  State,  117  S.  W.  159.  o*  State  v.  Coates,  61  P.  726,  22 

55  Tex,  Cr.  R.  495.  Wash,  601. 

58  state  y.  Pearson,  79  P.  985,  37 
Wash.  405. 
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§  1981.     Sufficiency' of  corroboration  of  accomplice  testimony 
Conoboration  of  accomplice  in  prosecution  for  larceny,  see  post,  S  8332. 
i  1981(1).    Alabama 

You  are  instructed  that  the  slightest  corroboration  of  the  testi- 
mony of  an  accomplice  is  sufficient,  if  it  tend  to  connect  the  defend- 
ant with  the  commission  of  the  offense.** 

You  are  instructed  that  a  confession  by  the  defendant,  if  one  was 
made,  is  admissible  as  corroborating  evidence  of  that  of  an  ac- 
complice, and  may  be  taken  by  the  jury  as  a  sufficient  corrobora- 
tion to  authorize  a  conviction.*® 

S  1981(2).    Arkansas 

You  are  instructed  that,  while  the  defendant  cannot  be  convicted 
on  the  uncorroborated  testimony  of  an  accomplice,  the  amount  of 
such  corroborating  evidence  which  should  be  required  is  a  question 
solely  for  the  jury  and  it  is  sufficient,  if  there  is  any  such  evidence, 
to  warrant  you  in  convicting,  the  defendant,  provided,  it,  taken  with 
all  the  other  evidence  in  the  case,  convinces  you  of  his  guilt  beyond 
a  reasonable  doubt.*" 

You  are  instructed  that  the  defendant  cannot  be  convicted  on  the 

uncorroborated  testimony  of , ,  and ,  but  their 

testimony  must  be  corroborated  by  other  evidence,  direct  or  cir- 
ciunstantial,  tending  to  connect  defendant  with  the  commission  of 
the  offense  charged.  If  there  is  such  corroboration,  and  you  are  sat- 
isfied beyond  a  reasonable  doubt  that  defendant  is  guilty,  you  will 
convict;  otherwise  you  should  acquit.  It  is  not  necessary  that  the 
corroborating  evidence  shall  be  sufficient  of  itself,  without  the  tes- 
timony of , ,  and ,  to  convict  the  defendant.    It 

is  sufficient  if  there  be  such  evidence  independent  of  theirs,  either 
direct  or  circumstantial,  tending  to  connect  defendant  with  the 
commission  of  the  offense,  and  that  that  evidence,,  together  with 

the  testimony  of , ,  and ,  convince  your  minds 

beyond  a  reasonable  doubt  that  defendant  is  guilty.  The  corrobo- 
rating evidence  must  tend  to  connect  defendant  with  the  commis- 
sion of  the  offense.  Evidence  only  that  the  offense  was  committed 
by  somebody,  and  the  circumstances  thereof,  without  tending  to 
connect  defendant  with  the  commission  of  the  offense,  is  not  suf- 
ficient.** 

I  1981  (3).   California 

You  are  instructed  that,  while  corroborating  evidence  must  create 
more  than  a  mere  suspicion,  it  is  not  required  that  it  be  of  itself 
sufficient    to  convict,  nor  need  it  extend  to  every  fact  and  detail 

"  Crittenden  v.  State,  32  So.  273,  »t  Kennedy  v.  State,  171  S.  W.  878, 
134  Ala.  145.  115  Ark.  480. 

>•  Crittenden  v.  State^  32  So.  273,  bs  Celender  y.  State,  109  S.  W. 
134  Ala.  145.  1024,  86  Ark.  23. 
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covered  by  the  statements  of  the  accomplice.  It  is  sufficient  if, 
standing  alone,  it  tends  to  connect  the  defcindants  with  the  crime. 
It  is  sufficient  if  it  tends  to  connect  the  defendants  with  the  com- 
mission of  the  offense,  though  of  itself,  standing  alone,  it  would  be 
entitled  to  but  little  weight."* 

§  1981(4).    Georgia 

The  jury  are  instructed  that  usually  the  testimony  of  a  single 
witness  is  sufficient  to  establish  a 'fact.  There  are  certain  excep- 
tions to  this  rule.  One  of  these  exceptions  obtains  in  cases  of  fel- 
ony; and  this  is  a  felony  charged  against  the  defendant  in  this 
case.  The  jury  would  not  be  authorized  to  convict  upon  the  testi- 
mony of  an  accomplice  alone,  unless  that  accomplice's  testimony 
is  corroborated  by  other  evidence  in  the  case,  either  direct  or  cir- 
cumstantial. While  it  is  true  that  the  sufficiency  of  the  circum- 
stances for  the  purpose  of  corroboration  is  a  matter  for  the  deter- 
mination of  the  jury,  and  the  law  cannot  lay  down  a  rule  to  measure 
the  extent  of  corroboration  necessary,  still,  when  the  only  witness 
is  an  accomplice,  the  corroborating  circumstances  referred  to  must 
be  such  as  to  connect  the  defendant  with  the  perpetration  of  the 
crime  and  tend  to  show  his  participation  therein.^® 

The  jury  are  instructed  that  the  corroborating  circumstances 
which  will  dispense  with  another  witness  in  a  felony  case,  where 
the  only  witness  is  an  accomplice,  must  be  of  that  character  of  cor- 
roboration which  is  not  as  to  the  time  and  place  and  manner  and 
circumstances  of  the  transaction  in  question,  but  must  be  circum- 
stances which  corroborate  the  testimony  of  the  accomplice  as  to 
the  fact  that  the  defendant  on  trial  was  the  perpetrator  of  the  of- 
fense, or  so  concerned  in  the  perpetration  as  that  he  would  be  guilty 
under  the  law  of  the  crime  charged  in  the  indictment.  If,  therefore, 
in  your  investigation  of  the  evidence  you  find  that  there  is  testimony 
of  one  who  is  an  accomplice  in  the  crime,  before  you  would  be  au- 
thorized to  convict  you  must  find  that  there  are  corroborating  cir- 
cumstances which  have  been  brought  to  your  attention  through  the 
evidence,  which,  in  connection  With  the  testimony  of  the  accomplice, 
will  satisfy  you  beyond  a  reasonable  doubt  that  the  defendant  on 
trial  was  either  the  perpetrator  or  one  of  the  perpetrators  of  the 
offense  charged  in  the  indictment,  or  was  so  concerned  in  the  per- 
petration of  the  offense  as  would  make  him  guilty  as  a  principal  in 
the  crime.  What  these  circumstances  are  which  appear  in  the  evi- 
dence, if  any  do  appear,  is  a  matter  for  your  consideration  and  de- 
termination, and  the  extent  to  which  the  testimony  of  the  accom-, 
plice  may  or  may  not  be  corroborated  is  a  matter  for  your  consid- 

••  People  V.  Blunkall,  161  P,  997,         «o  Calloway  y.  State,  106  S.  B.  577. 

31  Cal.  App.  778. 
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eration  and  determination.  But  you  must  be  satisfied  beyond  a 
reasonable  doubt,  after  giving  due  consideration  to  the  testimony 
of  the  accomplice,  that  the  testimony  of  the  accomplice  and  the 
corroborating  circumstances  are  such  as  to  satisfy  you  beyond  a 
reasonable  doubt  of  the  identity  of  the  accused  as  one  of  the  perpe- 
trators of  the  offense.  If  you  find  in  the  evidence  no  circumstances 
which  are,  in  your  opinion,  sufficient  to  corroborate  the  testimony 
of  the  accomplice,  then  the  case  would  stand  alone  on  the  testimony 
of  the  accomplice,  and  you  would  not  be  authorized  to  find  the 
defendant  guilty.  But,  on  the  other  hand,  if  you  find  in  the  evi- 
dence circumstances  which  are  sufficient  to  satisfy  you  beyond  a 
reasonable  doubt  of  the  guilt  of  the  accused,  then  you  would  be 
authorized  to  find  a  verdict  of  guilty  upon  the  testimony  of  the  ac- 
complice and  the  corroborating  circumstances  which  are  sufficient 
to  satisfy  you  of  the  truth  of  the  fact  that  is  in  question,  and  as  to 
whether  the  defendant  is  guilty  of  the  crime  charged.®* 

I  1981(5).    Idaho 

You  are  instructed  that  a  conviction  cannot  be  had  on  the  testi- 
mony of  an  accomplice,  unless  he  is  corroborated  by  other  evidence, 
which  in  itself,  and  without  the  aid  of  the  testimony  of  the  accom- 
plice, tends  to  connect  the  defendant  with  the  commission  of  the 
offense ;  and  the  corroboration  is  not  sufficient,  if  it  merely  shows 
the  commission  of  the  offense,  or  the  circumstances  thereof.** 

{  1981(6).    Mimietota 

The  jury  are  instructed  that,  if  the  state's  claim  was  found  true 
that  R.  killed ,  and  that  defendant  directly  or  indirectly  in- 
duced and  procured  him  to  do  the  killing,  then  R.  and  M.  were  ac- 
complices, and  the  defendant  cannot  be  convicted  on  their  testi- 
mony unless  they  are  corroborated  by  such  other  evidence  as  tends 
to  convict  defendant  of  the  commission  of  the  offense.  The  corrob- 
oration is  not  sufficient  if  it  merely  shows  the  commission  of  the 
offense  and  the  circumstances  thereof.  The  corroborating  evi- 
dence must  independently  of  the  testimony  of  R.  and  other  accom- 
plices, tend  in  some  degree  to  establish  the  guilt  of  the  defendant, 
but  it  need  not  be  sufficient,  standing  alone,  to  justify  a  conviction.** 

§  1981(7).    Oregon 
I  further  instruct  you  that,  if  you  find  from  the  evidence  in  this 

case  that  the  defendant  was  seen  talking  with  the  witness 

while  she  was  confined  in  the  city  jail,  such  evidence,  if  any,  is  not 
alone  such  a  corroboration  of  the  testimony  of  an  accomplice  as  the 
law  contemplates,  and  cannot  alone  be  the  basis  of  corroboration 

•lAlmand  \.  State,  99  S.  E.  795.  «»  State  y.  Dunn,  168  N.  W.  2,  140 

149  6a.  182.  Minn.  308. 

<>  State  y.  Grimmett,  193  P.  380. 
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upon  which-  you  can  find  the  defendant  guilty.    But  if  the  evidence 

in  the  case,  outside  of  the  testimony  of ,  including  the  fact 

that  the  defendant  was  seen  talking  to '  while  confined  in  the 

city  jail,  if  you  find  that  the  defendant  was  seen  talking  to 

while  she  was  confined  in  the  city  jail,  tends  to  connect  the  defend- 
ant with  the  commission  of  the  crime  set  forth  in  the  indictment, 

then  this  is  a  sufficient  corroboration  of  the  testimony  of , 

and  if  from  the  testimony  of and  such  corroborative  evi- 
dence, if  any,  you  are  satisfied  of  the  guilt  of  the  defendant,  as 
charged  in  the  indictment,  beyond  a  reasonable  doubt,  you  should 
find  defendant  guilty.*^ 

f  1981(8).    Texas 

You  are  instructed  that  the  witness  is  an  accomplice. 

Now,  you  cannot  convict  the  defendant  upon  his  testimony  alone 
unless  you  first  believe  his  testimony  is  true,  and  that  it  connects 
the  defendant  with  the  offense  charged,  and  even  then  you  cannot 
convict  the  defendant  upon  said  testimony  unless  you  further  be- 
lieve there  is  other  testimony  in  the  case  corroborative  of  the  ac- 
complice's testimony  tending  to  connect  the  defendant  with  the 
offense  charged ;  and  the  corroboration  is  not  sufficient  if  it  merely 
shows  the  commission  of  the  oflFense,  but  it  must  tend  to  connect 
the  defendant  with  its  commission,  and  then  from  all  the  evidence 
you  must  believe,  beyond  a  reasonable  doubt,  that  the  defendant 
is  guilty.** 

You  are  instructed  that  it  is  not  necessary  that  the  testimony  of 
the  accomplice  be  corroborated  circumstantially  and  in  detail,  but 
the  corroboration  is  sufficient  if  the  corroborative  evidence  of  it- 
self, and  without  the  aid  of  the  accomplice  testimony,  in  any  mate- 
rial mattei*  tends  to  connect  defendant  with  the  commission  of  the 
offense  for  which  he  is  charged ;  but  it  need  not  be  sufficient  of  it- 
self to  establish  defendant's  guilt.*' 

§  1981(9).    Washington 

The  jury  are  instructed  that,  if  you  find  that  the  witness 

has  testified  concerning  the  facts  in  issue  in  this  case  differently  at 
another  time  from  his  testimony  in  this  case,  then  you  cannot  find 
the  defendant  guilty  on  his  uncorroborated  testimony.  The  cor- 
roboration that  the  law  requires  for  the  testimony  of  an  accom- 
plice ought  to  be  sufficient  to  satisfy  the  jury  of  the  truth  of  the 
accomplice's  testimony,  and  the  corroboration  must  be  as  to  some 
fact  connecting  the  defendant  with  the^  commission  of  the  offense, 

•*  State  V.  Turnbow,  193  P.  485,  99  State,  123  S.  W.  583,  57  Tex.  O.  E. 

Or.  270.  301. 

«5  Gates    V.  State,  149  S.  W.  1194,  <»  Wilkerson    v.    State    (Tex.    Cr. 

e7  Tex.  Cr.  B«  4S8.    See  CampbeU  v.  App.)  57  S.  W.  966. 


2239  CRIMINAL  LAW  g  1988(1) 

and  is  not  sufficient  if  it  merely  shows  that  the  offense  was  com- 
mitted, and  the  circumstances  thereof.*' 

§  1982.     Sufficiency  of  evidence  outside  of  testimony  of  accomplice 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence, 

beyond  a  reasonable  doubt,  that  in  this  county  and  within 

years  before  the  finding  of  this  indictment, had or 

any  number  of  cows  feloniously  taken  and  carried  away,  and  that 
the  defendant  confessed  that  he  was  one  of  the  persons  engaged  in 
such  felonious  taking  and  carrying  away  of  said  cows,  this  is  suffi- 
cient to  authorize  the  conviction  of  the  defendant,  without  regard 
to  the  testimony  of  the  accomplice.** 

§  1983.    Circumstantial  evidence 

§  1983(1).    United  States 

Some  say  we  cannot  determine  the  condition  of  the  mind  of  the 
defendant  by  circumstantial  evidence,  because  it  is  cruel  and  crim- 
inal, they  say,  to  convict  a  man  upon  circumstantial  evidence.  This 
is  a  declaration  of  either  fools  or  knaves,  sympathetic  criminals,  or 
men  who  have  not  ability  enough  to  know  what  circumstantial 
evidence  is,  or  to  perform  the  ordinary  duties  of  citizenship.  When 
vou  consider  that  these  two  mental  conditions — the  fact  that  the 
act  was  done  willfully,  and  done  with  malice  aforethought — can 
never  in  any  case  be  found  in  any  other  way  than  by  circumstantial 
evidence,  you  can  see  the  potency  in  every  case  of  that  class  of 
testimony.  Circumstantial  evidence  means  simply  that  you  take 
one  fact  that  has  been  seen,  that  is  produced  before  you  by  evi- 
dence, and  from  that  fact  you  reason  to  a  conclusion.''^^ 

You  are  instructed  that,  where  a  case  is  dependent  entirely  upon 
circumstantial  evidence,  as  is  the  case  in  this  case,  the  evidence 
must  be  of  that  degree  of  strength  to  exclude  every  other  reason- 
able doubt  save  that  of  the  guilt  of  the  accused.  The  true  question 
in  every  criminal  case  is  whether  the  evidence  is  sufficient  to  con- 
vince you  beyond  a  reasonable  doubt  of  the  defendant's  guilt. 
If  the  evidence  is  of  that  degree  of  strength/  then  it  would  be  your 
duty  to  convict.  On  the  other  hand,  if  it  does  not  approach  that 
degree  of  strength,  then  it  would  be  equally  your  duty  to  acquit 
him.'» 

The  jury  are  instructed  that  the  law  in  regard  to  circumstantial 
evidence  is  this:  In  order  to  justify  a  jury  in  finding  a  verdict  of 
guilty  based  entirely  on  circumstantial  evidence,  the  circumstances 
must  not  only  be  consistent  with  the  guilt  of  the  defendant,  but 

«7  state  V.  Pearson,  78  P.  9S5,  87         ti  Hickory  v.  United  States.  14  S. 

Wash.  405.  Ct.  334,  151  U.  S.  303,  38  L.  Ed.  170. 

«*»  Crittenden  v.  State,  32  So.  273,         t  2  Lamb  v.  United  States  (0.  C.  A. 

134  Ala.  145.  G^.)  264  F.  660. 
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they  must  be  inconsistent  with  any  other  reasonable  hypothesis 
that  can  be  predicated  on  the  evidence;  or,  stated  in  another 
form,  it  is  not  sufficient  that  the  circumstances  proved  coincide 
with,  account  for,  and  therefore  render  probable,  the  hypothesis  of 
guilt  asserted  by  the  prosecution,  but  they  must  exclude  to  a  moral 
certainty  and  beyond  a  reasonable  doubt,  every  other  hypothesis 
but  the  single  one  of  guilt,  or  the  jury  must  find  the  defendant  not 
guilty.  In  order  to  warrant  a  conviction  of  crime  on  circumstantial 
evidence,  each  fact  necessary  to  the  conclusion  sought  to  be  es- 
tablished must  be  proved  by  competent  evidence  beyond  a  reason- 
able doubt.  All  the  facts  necessary  to  the  conclusion  must  be 
consistent  with  each  other  and  with  the  main  fact  sought  to  be 
proved ;  and  the  circumstances,  taken  together,  must  be  of  a  con- 
clusive nature,  leading  on  the  whole  to  a  satisfactory  conclusion, 
and  producing,  in  effect,  a  reasonable  and  moral  certainty  that 
the  defendant,  and  no  other  person,,  committed  the  offense  charg- 
ed ;  and  unless  the  evidence  does  so  it  will  be  your  duty  to  acquit 
the  defendant.  So,  gentlemen,  you  will  observe  that  there  is  noth- 
ing very  peculiar  or  hard  to  understand  about  this  doctrine  of  'cir- 
cumstantial evidence.  The  jury,  in  the  first  place,  must  determine 
from  the  testimony  of  the  witnesses  what  are  the  facts  and  circum- 
stances in  the  case — the  facts  and  circumstances  which  you  believe 
have  been  established  by  the  testimony ;  and  then  you  simply  apply 
your  common  sense  and  judgment  to  a  consideration  of  what  de- 
ductions or  infereifces  or  conclusions  ought  to  be  drawn  from  those 
facts.  And  if,  on  consideration  of  all  the  facts  which  you  may  be- 
lieve to  have  been  established  by  the  evidence,  you  are  satisfied  in 
your  own  minds,  beyond  all  reasonable  doubt,  that  the  defendant  is 
guilty,  then  it  is  your  duty  to  so  declare ;  but,  if  you  are  not  so  satis- 
fied, it  will  be  your  duty  to  render  a  verdict  of  not  guilty.'* 

§  1983(2).    Alabama 

The  jury  are  instructed  that  the  test  of  the  sufficiency  of  circum- 
stantial evidence  in  a  criminal  case  is  whether  the  circumstances,  as 
proven,  are  capable  of  explanation  upon  any  reasonable  hypothesis 
consistent  with  the  defendant's  innocence,  and,  if  they  are  capable 
of  such  explanation,  then  the  defendant  should  be  acquitted.'* 

The  jury  are  instructed  that  the  evidence  against  the  defendant 
is  circumstantial,  and  before  you  can  convict  him  on  such  testi- 
moily,  the  proof  must  be  very  strong  and  cogent,  so  much  so  as  to 
exclude  every  reasonable  doubt  and  probability  of  his  innocence.'* 

The  jury  are  instructed  that,  to  justify  a  conviction  of  crime  on 

7a  Dlmmick  v.  United  States  (C.  0.         to  Pickens  v.  State,  22  So.  651,  U5 
A.  Cal.)  135  F.  257,  70  C.  C.  A.  141.  Ala.  42. 

7*  Bowen  v.  State,  37  So.  233,  140 
Ala.  65. 
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circumstantial  evidence  alone,  it  must  be  inconsistent  with  any 
reasonable  theory  of  innocence.'* 

!  1983(3).    Arkansas 

The  jury  are  instructed  that,  before  you  can  convict  defendant, 
all  the  facts  and  circumstances,  when  taken  together,  must  be  in- 
consistent with  any  reasonable  hypothesis  except  that  he  is  guilty. 
In  other  words,  if  all  the  facts  and  circumstances  proved  may  be 
true,  and  they  can  be  explained  in  any  reasonable  way  consistent 
with  defendant's  innocence,  he  is  entitled  to  an  acquittal.  But 
if  they  cannot  be  explained  in  any  reasonable  way  consistent  with 
the  defendant's  innocence,  he  should  be  convicted." 

I  1983(4).    California 

The  jury  are  instructed  that,  where  circumstantial  evidence  is 
solely  relied  upon  for  the  proof  of  an  accused's  connection  with  the 
commission  of  a  crime,  any  fact  essential  to  sustain  the  hypothesis 
of  guilt  and  exclude  the  hypothesis  of  innocence,  and  any  single 
fact  from  which  the  inference  of  guilt  is  to  be  drawn,  must  be 
proved  by  evidence  which  satisfies  the  minds  and  conscience  of  the 
jury  to  the  same  extent  that  they  are  required  to  be  satisfied  of 
the  facts  in  an  issue  in  cases  where  the  evidence  is  direct.'* 

§  1983(5).    Delaware 

You  are  instructed  that  circumstantial  evidence,  like  direct  evi- 
dence, when  it  establishes  the  guilt  of  the  accused,  may  be  relied 
upon  for  a  conviction.  Whenever  circumstantjal  evidence  is  relied 
upon,  it  must  be  of  such  a  character  and  strong  enough  to  exclude 
any  reasonable  inference  or  conclusion  other  than  that  the  accused 
is  guilty  of  the  crime  charged.  It  must  be  such  as  (1)  to  enable 
the  jury  to  find  the  crime  proved  beyond  a  reasonable  doubt ;  (2) 
that  the  circumstances  proven  are  in  all  respects  consistent  with 
the  theory  of  the  guilt  of  the  accused ;  and  (3)  that  such  circum- 
stances are  inconsistent  with  any  other  *  reasonable  theory  than 
the  guilt  of  the  accused.'* 

i  1983(6).    Florida 

The  jury  are  instructed  that  the  value  of  circumstantial  evidence 
depends  upon  the  conclusive  nature  and  tendency  of  the  circum- 
stances relied  on  to  establish  any  controverted  fact.  They  must 
not  only  be  consistent  'with  guilt,  but  inconsistent  with  innocence. 
Such  evidence  is  insufficient  where,  assuming  all  to  be  proved  which 
the  evidence  tends  to  prove,  some  other  reasonable  hypothesis  of 

T«  Pickena  v.  State,  22  So.  551,  115  ^«  I'ooplo  v.  Martinez,  160  P.  868,  31 

Alii,  42.  jU.  -Aitj.  41il. 

"Lowery  v.  State,  203  S.  W.  838»  M»!S.i.-ih.    ?!' White,    97   A,    231,    6 

135  Ark.  159.  Bo^^ce,  Stt. 
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innocence  may  still  be  true,  for  it  is  the  actual  exclusion  of  every 
other  reasonable  hypothesis  but  that  of  guilt  which  invests  mere 
circumstances  with  the  force  of  proof.  What  circumstances  will 
amount  to  proof  can  never  be  matter  of  general  definition;  the 
legal  test  is  the  sufficiency  of  the  evidence  to  satisfy  the  under- 
standing and  conscience  of  the  jury.  Absolute,  metaphysical,  and 
demonstrative  certainty  is  not  essential  to  proof  by  circumstances ; 
it  is  sufficient  if  they,  with  all  the  other  evidence,  produce  moral 
certainty,  to  the  exclusion  of  every  reasonable  doubt.'* 

The  court  instructs  the  jury  that  in  cases  of  circumstantial  evi- 
dence it  is  not  necessary  that  the  proof  shall  be  conclusive ;  that  it 
is  sufficient  if  the  jury  believe,  from  all  the  facts  and  circumstances 
of  the  case,  that  the  accused  are  guilty,  and  that  they  have  no 
reasonable  doubt  in  their  minds  of  this  fact.  If  the  jury  think  that 
the  facts  in  this  case  are  all  consistent  with  the  supposition  that  the 
prisoners  are  guilty,  and  cannot  reconcile  the  circumstances  pro- 
duced in  evidence  with  any  other  supposition  than  that  of  their 
guilt,  it  is  their  duty  to  find  them  guilty.  All  that  can  be  required 
is,  not  absolute  and  positive  proof,  but  such  proof  as  convinces 
them  that  the  crime  has  been  made  out  against  the  accused.'^ 

§  1983(7).    Georula 

The  jury  are  instructed  that  in  every  criminal  case  the  burden 
is  on  the  state  to  prove  the  guilt  of  the  accused  Jbeyond  a  reasonable 
doubt.  In  this  case,  where  the  state  relies  for  a  conviction  on 
circumstantial  evidence,  the  proved  facts  and  circumstances  must 
not  only  convince  you  beyond  a  reasonable  doubt,  but  must  be 
inconsistent  with  his  innocence,  and  be  of  that  strength  and  char- 
acter which  removes  from  the  minds  of  the  jurors  every  reasonable 
hypothesis,  save  that  of  his  guilt.** 

I  1983(8).    Illinois 

The  jury  are  instructed  that,  while  the  jury  must  be  convinced 
of  the  guilt  of  the  defendant  beyond  a  reasonable  doubt,  from  the 
evidence,  the  proof  need  not  be  the  direct  evidence  of  persons  who 
saw  the  offense  committed,  and  that  the  acts  constituting  the 
crime  may  be  proved  by  circumstances.** 

The  court  instructs  the  jury,  as  a  matter  of  law,  that,  where  a 
conviction  for  a  criminal  offense  is  sought  upon  circumstantial 
evidence  alone,  the  people  must  not  only  show,  by  a  preponderance 
of  the  evidence  and  beyond  a  reasonable  doubt,  that  the  alleged 
facts  and  circumstances  are  true,  but  they  must  be  such  facts 

80  Myers  v.  State,  31  So.  275,  43  82  Johnson  v.  State.  107  S,  E.  780. 
Fla.  500.  «»  People  v.  Cotton,  95  N.  B.  283. 

81  Jenkins  v.  State,  18  So.  182,  35      250  lU.  338. 
Fla.  737,  48  Am.  St  -Rep.  267. 
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and  circumstances  as  are  absolutely  incompatible  with  any  rea- 
sonable hypothesis  other  than  that  of  the  guilt  of  the  accused.** 

The  court  instructs  the  jury  that,  in  order  to  warrant  a  con- 
viction for  crime  on  circumstantial  evidence,  the  circumstances, 
taken  together,  should  be  of  a  conclusive  nature  and  tendency, 
leading,  on  the  whole,  to  a  satisfactory  conclusion,  and  producing, 
in  effect,  a  reasonable  and  moral  certainty  that  the  accused,  and  no 
one  else,  committed  the  offense  charged;  and  it  is  the  invariable 
rule  of  law  that,  to  warrant  a  conviction  upon  circumstantial  evi- 
dence alone,  such  facts  and  circumstances  must  be  shown  as  are 
consistent  with  the  guilt  of  the  party  charged,  and  as  cannot,  upon 
any  reasonable  theory,  be  true,  and  the  party  charged  be  inno- 
cent :  and  in  this  case,  if  all  the  facts  and  circumstances  relied  upon 
by  the  people  to  secure  a  conviction  can  be  reasonably  accounted 
for  upon  any  theory  consistent  with  the  innocence  of  the  defend- 
ant, then  the  jury  should  acquit  the  defendant.** 

§  1983(9).    Indiana 

The  jury  are  instructed  that  if  any  one  fact,  necessary  to  a  con- 
clusion of  guilt,  is  wholly  inconsistent  with  the  hypothesis  of  the 
guilt  of  the  accused,  it  breaks  the  chain  of  circumstantial  evidence 
upon  which  the  inference  of  guilt  of  the  accused  depends,  and, 
however  plausible  or  apparently  conclusive  all  other  circumstances 
may  be,  the  charge  must  fail  and  you  should  acquit  the  defend- 
ant.** 

The  jury  arc  instructed  that,  where  a  conviction  for  a  criminal 
offense  is  sought  upon  circumstantial  evidence,  the  state  must 
show  beyond  a  reasonable  doubt  that  the  alleged  facts  and  circum- 
stances are  true,  and  that  such  facts  and  circumstances  are  abso- 
lutely incompatible,  upon  any  reasonable  hypothesis,  with  the 
innocence  of  the  accused,  and  incapable  of  explanation  upon  any 
rational  conclusion  or  reasonable  hypothesis,  other  than  that  of  the 
guilt  of  the  accused,*' 

i  1983(10).    Iowa 

You  are  instructed  that  in  no  case  is  it  necessary,  in  order  to 
establish  the  crime  charged,  that  there  should  be  direct  proof  of 
defendant's  guilt  by  eyewitnesses  who  were  present  and  saw  him 
commit  the  crime,  but  in  criminal  as  well  as  civil  cases  the  evidence 
may  be,  and  frequently  is,  not  direct,  but  circumstantial ;  in  fact 
in  criminal  cases  the  guilt  of  the  defendant,  if  shown  at  all,  is  most 
generally  shown  by  the  latter  kind  of  evidence;  that  is,  by  the 
proof  of  such  facts  and  circumstances  as  establishes  the  guilt  of 

8*  Everett  v.  People,  75  N.  B.  188,  «•  Dunn  v.  State,  78  N.  E.  198,  166 

216  IlL  478.  Ind.  694. 

s»  Marzen  ▼.  People,  50  N.  B.  249,         •t  Koemer  v.  State,  98  Ind.  7. 
173  IlL  43. 
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the  defendant.  And  when  the  evidence  in  a  case  consists  of  a 
chain  of  well-authenticated  and  proven  circumstances  it  is  often 
more  convincing. and  satisfactory,  and  gives  a  stronger  ground  of 
assurance  of  the  defendant's  guilt  than  the  direct  testimony  of 
witnesses  unconfirmed  by  circumstances.  But  to  justify  the  infer- 
ence of  guilt  from  circumstantial  evidence  the  facts  proven  from 
which  it  is  asked  that  the  guilt  of  the  defendant  be  inferred  must 
be  consistent  with  each  other,  and  must  not  only  clearly  point  to 
his  guilt,  but  must  be  inconsistent  with  any  other  reasonable  hy- 
pothesis upon  which  his  innocence  may  be  maintained.  And  where 
the  prosecution  relies  upon  circumstantial  evidence  alone  to  estab- 
lish the  conviction  of  a  person  of  a  crime  charged,  the  jury  must  be 
satisfied  from  the  evidence  beyond  a  reasonable  doubt  that  the 
crime  charged  has  been  committed  by  some  one  in  the  manner  and 
form  as  charged  In  the  indictment,  and  further  that  all  the  circum- 
stances proven  are  consistent  with  defendant  having  committed 
the  crime,  and  that  the  facts  and  circumstances  proven  are  such 
as  to  be  inconsistent  with  any  other  rational  conclusion  than  that 
the  defendant  is  the  person  who  committed  said  act.** 

You  are  instructed  that  circumstantial  evidence  is  to  be  regarded 
by  the  jury  in  all  cases,  and  is  many  times  quite  as  conclusive  in 
its  .convincing  power  as  direct  and  positive  evidence  of  eyewit- 
nesses. When  it  is  strong  ^nd  satisfactory,  the  jury  should  so 
consider  it,  neither  enlarging  or  belittling  its  force ;  it  should  have 
its  just  and  fair  weight  with  you;  and  if,  when  it  is  all  taken  as  a 
whole,  and  fairly  and  candidly  weighed,  it  convinces  the  guarded 
judgment,  you  should  convict,  and  on  such  conviction  you  are  not 
to  fancy  situations  or  circumstances  which  do  not  appear  in  the 
evidence,  but  you  are  to  make  those  just  and  reasonable  inference- 
from  circumstances  proven,  which  the  guarded  judgment  of  a 
reasonable  man  would  ordinarily  make  under  like  circumstances. 
You  are  not  artificial  beings,  governed  by  artificial  or  finespun  rules, 
but  you  should  bring  to  the  consideration  of  the  evidence  before 
you,  your  everyday  common  sense  and  judgment  as  reasonable 
men,  and  those  just  an,d  reasonable  inferences  and  deductions  which 
you,  as  men,  would  ordinarily  draw  from  facts  and  circumstances 
proven  in  the  case  you  should  draw  and  act  on  as  jurors.** 

You  are  instructed  that,  to  warrant  a  conviction  on  circumstan- 
tial evidence,  each  fact  in  the  chain  of  circumstances  necessary  to 
be  established  to  prove  the  guilt  of  the  accused  must  be  proven  by 
competent  evidence  beyond  a  reasonable  doubt,  and  all  the  facts 
and  circumstances  necessary  to  prove  guilt  must  be  connected  with 

each  other  and  with  the  main  fact  sought  to  be  proved;   and  all 

» 

88  State  V.  Moss,  168  N.  W.  164,  185  8o  state  v.  Hassan,  128  N.  W.  960. 
Iowa,  158.  149  Iowa,  518. 
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the  circumstances,  taken  together,  must  be  of  a  conclusive  nature, 
leading  to  a  satisfactory  conclusion  and  producing  a  moral  cer- 
tainty that  the  crime  charged  was  committed,  and  that  the  accused 
committed  it  It  is  not  sufficient  that  they  coincide  with  ani^,, ren- 
der probable  the  guilt  of  the  accused,  but  they  must  exclude  every 
other  reasonable  hypothesis.*^ 

The  jury  are  instructed  that  circumstantial  evidence  is  to  be  re- 
garded by  the  jury  in  all  cases.  It  is  many  times  quite  as  conclusive 
in  its  convincing  power  as  direct  and  positive  evidence  of  eye- 
witnesses. When  it  is  strong  and  satisfactory,  the  jury  should 
so  consider  it,  neither  enlarging  nor  belittling  its  force.  It  should 
have  its  just  and  fair  weight  with  the  jury;  and  if,  when  it  is  all 
taken  as  a  whole,  and  fairly  and  candidly  weighed,  it  convinces 
the  guarded  judgment,  the  jury  should  act  on  such  conviction.  You 
are  not  to  fancy  situations  or  circumstances  which  do  not  appear  in 
the  evidence,  but  you  are  to  make  those  just  and  reasonable  in- 
ferences from  circumstances  proven  as  the  guarded  judgment  of 
a  reasonable  man  would  ordinarily  make  under  like  circumstances.'* 

f  1983(11).    Kansas 

You  are  instructed  that,  when  the  state  relies  upon  circumstan- 
tial evidence  alone  for  proof,  the  rule  is  that  all  the  links  in  the 
chain  of  evidence  must  be  established  by  the  evidence  beyond  a  rea- 
sonable doubt.  This  does  not  mean,  however,  that  every  particular 
fact  going  to  make  up  a  link  in  the  chain  of  evidence  must  be  es- 
tablished beyond  a  reasonable  doubt,  but  you  must  be  satisfied  from 
the  whole  evidence,  beyond  a  reasonable  doubt,  of  the  truth  of  the 
several  links,  and  each  of  the  several  links  in  the  chain  of  circum- 
stances.** 

The  jury  are  instructed  that  a  few  facts  or  a  multitude  of  facts 
proved,  all  consistent  with  the  supposition  of  guilt,  are  not  enough 
to  warrant  a  verdict  of  guilty.  In  order  to  convict  on  circumstan- 
tial evidence,  not  only  the  circumstances  must  all  concur  to  show 
that  the  defendant  committed  the  crime,  but  they  must  be  in- 
consistent with  any  other  rational  conclusion,** 

i  1983(12).    Miohlgan 

The  jury  are  instructed  that,  in  cases  of  circumstantial  evidence, 
each  circumstance  necessary  to  constitute  a  chain  of  evidence  of 
guilt  should,  to  justify  conviction,  be  established  by  proof  beyond 
a  reasonable  doubt ;  and,  if  you  can  reconcile  the  circumstances  in 

••  State  V.  Blyderiburg,  112  N.  W.  »2  state  v.  Pack,  186  P.  742,  106 

634,  135  iDwa,  264,  14  Ann.  Cas.  443.  Kan.  188. 

M  State  V.  Elsham,  31  N.  W.  66,  »s  state  v.  Andrews,  61  P.  808,  62 

70  Iowa,  531.  Kan.  207. 
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evidence  on  any  other  theory  than  than  of  guilt  on  the  part  of  re- 
spondent, your  duty  would  be  to  acquit .•* 

§  1983(13).    Minnesota 

I  charge  you  that  the  evidence  upon  which  the  state  is  seeking 
to  convict  the  defendant  in  this  case  consists  largely  of  what  is 
known  in  law  as  "circumstantial  evidence."  In  order  to  warrant 
a  conviction  upon  circumstantial  evidence  it  is  not  alone  sufficient 
that  said  evidence  is  consistent  with  the  guilt  of  defendant  but 
it  must  exclude  every  other  reasonable  hypothesis.** 

§  1983(14).    Mississippi 

The  jury  are  instructed  that,  in  the  application  of  circumstantial 
evidence  to  the  determination  of  the  case,  the  utmost  caution  and 
vigilance  should  be  used.  It  is  always  insufficient  when,  assuming 
all  to  be  proved  which  the  evidence  tends  to  prove,  some  other 
reasonable  hypothesis,  arising  and  growing  out  of  the  evidence  in 
the  cause,  than  the  one  sought  to  be  established  by  the  evidence, 
may  be  true.  It  is  the  result  based  on  the  exclusion  of  every  other 
reasonable  hypothesis  arising  and  growing  out  of  the  evidence  in 
the  case  than  that  sought  to  be  established  by  it,  that  will  author- 
ize the  jury  to  act  upon  it,  and  g;ve  the  circumstances  the  force 
of  truth  in  the  particular  case.®* 

§  1983(15).    Missouri 

The  court  instructs  the  jury  that  the  guilt  of  the  defendant  can- 
not be  presumed,  but  must  be  proved  by  direct  or  circumstantial 
evidence,  and  the  court  instructs  the  jury  that  there  is  no  direct 
evidence  of  the  guilt  of  the  defendant  in  this  case.  Before  you 
can  convict  the  defendant  on  circumstantial  evidence  alone,  the 
facts  and  circumstances  must  all  form  a  complete  chain,  and  all 
point  to  his  guilt,  and  must  be  irreconcilable  with  any  reasonable 
theorv  of  his  innocence ;  and  before  the  jurv  can  convict  the  de- 
fendant  on  circumstantial  evidence  alone  the  circumstances  must 
not  only  be  consistent  with  his  guilt  and  point  directly  thereto,  but 
must  be  absolutely  inconsistent  with  any  reasonable  theory  of  his 
innocence.*' 

Gentlemen  of  the  jury,  the  state  in  this  case  seeks  to  some  extent 
to  convict  the  defendant  of  the  crime  charged  on  circumstantial 
evidence ;  that  is,  there  is  no  evidence  by  any  witness  that  saw  the 
fatal  blow  struck.  Evidence  is  of  two  kinds — direct  and  circum- 
stantial. Circumstantial  evidence  is  proof  of  certain  facts  and  cir- 
cumstances in  a  certain  case  in  which  the  jury  may  infer  other  and 
connected  facts  which  usually  and  reasonably  follow  according  to 

»4  People  V.  Wells,  71  N.  W.  176,  oo  Petty  v.   State,  35  So.  213,   83 

112  Mich.  648.  Miss.  260. 

8  5  State   V.    Rickmlre,    174    N.    W.  8  7  state  v.   Thompson,   222   S.   W. 
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the  common  experience  of  mankind.  Crime  may  be  proved  by  cir- 
cumstantial evidence  as  well  as  by  direct  testimony  of  eyewitness- 
es, but  the  facts  and  circumstances  in  evidence  should  be  con- 
sistent with  each  other,  and  with  the  guilt  of  the  defendant,  and 
inconsistenf  with  any  reasonable  theory  of  defendant's  innocence.** 

The  court  instructs  the  jury  that  the  guilt  of  the  defendant  can- 
not be  presumed,  but  must  be  proved,  either  by  direct  or  circum- 
stantial evidence.  Before  you  can  convict  the  defendant  on  cir- 
cumstantial evidence  alone,  the  facts  and  circumstances  must  all 
form  a  complete  chain,  and  all  point  to  his  guilt,  and  must  be  ir- 
reconcilable with  any  reasonable  theory  of  his  innocence ;  and  be- 
fore the  jury  can  convict  the  defendant  on  circumstantial  evidence 
alone,  the  circumstances  must  not  only  be  consistent  with  his  guilt 
and  point  directly  thereto,  but  must  be  absolutely  inconsistent 
with  any  reasonable  theory  of  his  innocence.** 

The  court  instructs  the  jury  that  in  this  case  the  evidence  of 
facts  and  circumstances  must  be  such  as  to  exclude,  to  a  moral 
certainty,  every  hypothesis  but  that  of  guilt  of  the  offense  imputed ; 
or,  in  other  words,  the  facts  and  circumstances  must  not  only  all 
be  consistent  with  and  point  to  the  guilt  of  the  accused,  but  they 
must  be  inconsistent  with  his  innocence.  And  unless  the  facts  and 
circumstances  in  evidence  are  sufficient  to  satisfy  your  minds  and 
consciences  beyond  a  reasonable  doubt  that  the  defendant  is 
guilty,  you  should  acquit.^ 

You  are  instructed  that  it  is  not  necessary  to  prove  the  de- 
fendant is  guilty  by  the  testimony  of  witnesses  who  may  have  seen 
the  offense  committed.  Guilt  may  be  shown  by  proof  of  the  facts 
and  circumstances  from  which  it  may  be  reasonably  and  satis- 
factorily inferred.  In  determining  whether  the  defendant  is  guilty 
or  not,  you  should  take  into  consideration  all  the  facts  and  cir- 
cumstances in  evidence,  the  acts  and  conduct  of  the  defendant,  and 
his  motive,  if  afty,  for  doing  or  not  doing  the  act  charged  as 
shown  by  the  evidence ;  and  if  you  find  from  all  the  facts  and  cir- 
cumstances in  evidence  that  there  is  no  other  reasonable  conclu- 
sion than  that  he  is  guilty,  you  will  so  find ;  but  to  convict  the  de- 
fendant on  circumstantial  evidence  alone  the  circumstances  proved 
must  be  consistent  with  one  another,  and  must,  taken  together, 
point  so  conclusively  to  his  guilt  as  to  exclude  every  reasonable 
hypothesis  of  his  innocence.  ^ 

The  jury  are  instructed  that  in  criminal  cases  circumstantial 
evidence  is  legal  and  competent  to  establish  the  guilt  or  inno- 

••  State  V.  Shelton,  122  S.  W.  732,  i  State  v.  Sharpless,  111  S.  W.  69, 

223  Mo.  118.  212  Mo.  176. 

•»  State  V.  SharpleBs.  Ill  S.  W.  69,  2  state  v.  Heusack,  88  S.  W.  21, 

212  Mo.  176.  1S9  Mo.  295. 
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cence  of  the  defendant ;  that  if,  in  this  case,  the  evidence  be  such 
that  upon  a  full  and  fair  examination  of  all  the  facts  and  circum- 
stances you  are  satisfied  of  the  guilt  of  the  defendant  as  charged 
beyond  a  reasonable  doubt,  it  is  your  duty  to  find  the  defendant 
guilty.' 

The  court  instructs  the  jury  that  it  is  not  sufficient  to  justify 
them  in  convicting  the  defendant  upon  circumstantial  evidence 
that  the  facts  proved  coincide  with,  account  for,  and  even  render 
probable  the  hypothesis  sought  to  be  established;  but  they  must 
exclude  to  a  moral  certainty  every  other  hypothesis  but  the  one 
sought  to  be  established,  viz.  the  guilt  of  defendant.  And  unless 
all  the  facts  and  circumstances  proved  are  consistent  with  each 
other  and  with  the  guilt  of  the  defendant,  and  absolutely  incon- 
sistent with  and  unexplainable  upon  any  other  reasonable  theory 
than  that  of  defendant's  guilt,  the  jury  under  the  law  would  not 
be  justified  in  convicting  the  defendant  upon  such  evidence,  but 
ought  to  acquit  him.* 

The  jury  are  instructed  that  where  the  prosecution  relies  upon 
circumstantial  evidence  alone  for  a  conviction,  as  in  this  case,  the 
jury  must  be  satisfied  beyond  a  reasonable  doubt  that  the  crime 
has  been  committed  by  some  one  in  manner  and  form  as  charged 
in  the  indictment,  and  they  must  not  only  be  satisfied  that  all  the 
circumstances  proved  are  consistent  with  defendant's  having  com- 
mitted the  act,  but  they  must  also  be  satisfied  that  the  facts  are 
such  as  to  be  inconsistent  with  any  other  reasonable  conclusion 
than  that  the  defendant  is  the  guilty  person ;  and  if  the  material 
facts  necessary  to  constitute  a  chain  of  circumstances  sufficient 
to  authorize  the  jury  in  convicting  the  defendant  under  the  other 
instructions  herein  are  wanting  in  a  single  link  in  such  chain  so  as 
to  raise  a  reasonable  doubt,  the  jury  should  acquit  the  defendant.* 

i  1983(16).    Montana 

The  jury  are  instructed  that,  when  a  criminal  charge  is  to  be 
proved  by  circumstantial  evidence,  the  proof  ought  to  be,  not  only 
consistent  with  the  prisoner's  guilt,  but  inconsistent  with  any  oth- 
er rational  conclusion.* 

§  1983(17).    Nebraska 

The  jury  are  instructed  that  circumstantial  evidence  is  to  be  re- 
garded by  the  jury  in  all  cases.  It  is  many  times  quite  as  con- 
clusive in  its  convincing  power  as  direct  and  positive  evidence  of 
eyewitnesses.  When  it  is  strong  and  satisfactory,  the  jury  should 
so  consider  it,  neither  enlarging  nor  belittling  its  force.    It  should 

«  State  V.  Howell,  23  S.  W.  263,  117  b  state  v.  Howell,  23  S.   W.  283, 

Mo.  307.  117  Mo.  307. 

*  State  V.  Howen,  23  S.  W.  263,  117  «  State  v.  Blaine,  124  P.  516,  45 

Mo.  307.  Mont.  482. 
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have  its  just  and  fair  weight  with  the  jury ;  and  if,  when  it  is  all 
taken  as  a  whole,  and  fairly  and  candidly  weighed,  it  convinces 
the  guarded  judgment,  the  jury  should  act  on  such  conviction. 
You  are  not  to  fancy  situations  and  circumstances  which  do  not 
appear  in  evidence,  but  you  are  to  make  those  just  and  reasonable 
inferences  from  circumstances  proved  which  the  guarded  judg- 
ment of  a  reasonable  man  would  ordinarily  make  under  like  cir- 
cumstances.^ 

The  court  instructs  the  jury  that  circumstantial  evidence  is  le- 
gal and  competent  in  criminal  cases ;  and,  if  it  is  of  such  a  char- 
acter as  to  exclude  every  reasonable  hypothesis  other  than  that 
the  defendant  is -guilty,  it  is  sufficient  to  authorize  a  conviction.* 

The  court  further  instructs  the  jury  that  what  is  meant  by  cir- 
cumstantial evidence  in  criminal  cases  is  the  proof  of  such  facts  or 
circumstances  connected  with  or  surrounding  th^  commission  of 
the  crime  charged  as  tend 'to  show  the  guilt  or  innocence  of  the 
party  charged;  and,  if  these  facts  and  circumstances  are  sufficient 
to  satisfy  the  jury  of  the  guilt  of  the  defendant  beyond  a  reason- 
able doubt,  then  such  evidence  is  sufficient  to  authorize  the  jury 
in  finding  a  verdict  of  guilty .• 

You  are  instructed  that  the  next  consideration  is  that  each  fact 
which  is  necessary  to  the  conclusion  [of  guilt]  must  be  distinctly 
and  independently  proved  by  competent  evidence.  I  say  every 
fact  necessary  to  the  conclusion,  because  it  may  and  often  does 
happen  that,  in  making  out  a  case  on  circumstantial  evidence, 
many  facts  are  given  in  evidence,  not  because  they  are  necessary 
to  the  conclusion  sought  to  be  proved,  but  to  show  that  they  are 
consistent  with,  and  not  repugnant,  and  go  to  rebut  any  contrary 
presumption ;  but  not  being  necessary  to  the  establishment  of  the 
main  fact,  if  the  witness  was  mistaken  in  the  time,  or  in  the  fact 
itself,  such  failure  of  proof  would  not  prevent  the  inference  from 
other  facts,  if  of  themselves  sufficient  to  warrant  it.  The  failure  of 
such  proof  does  not  destroy  the  chain  of  evidence.  It  only  fails 
to  give  it  that  particular  corroboration  which  the  fact,  if  proved, 
might  aflford.** 

§  1983(18).    New  Mexico 

The  jury  are  instructed  that  in  a  case  of  circumstantial  evi- 
dence, the  evidence  against  the  accused  must -be  such  as  to  ex- 
clude, beyond  a  reasonable  doubt,  every  hypothesis  or  theory 
other  than  that  he  is  guilty  as  charged;  and  if  there  remains  in 
the  case,  all  the  evidence  considered,  any  reasonable  theory,  aris- 

T  Smith  V.  State,  85  N.  W.  49,  61  »  Cunningham  ▼.  State,  77  N.  W. 

Neb.  296.  60,  56  Neb.  691. 

«  Cunningham  v.  State,  77  N.  W.  lo  Morgan  v.  State,  71  N.  W.  788, 

60,  56  Neb.  691.  61  Neb.  672. 
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ing  out  of  the  evidence,  which  raises  in  the  mind  of  the  jury  a 
reasonable  uncertainty  of  defendant's  guilt,  such  a  state  of  evi- 
dence would  justify  an  acquittal.^* 

:  The  court  instructs  the  jury  that,  where  circumstances'  alone 
are  relied  upon  by  the  prosecution  for  a  conviction,  the  circum- 
stances must  be  such  as  to  apply  exclusively  to  the  defendant,  and 
such  as  are  reconcilable  with  no  other  hypothesis  than  the  defend- 
ant's guilt,  and  they  must  satisfy  the  minds  of  the  jury  of  the 
g^ilt  of  the  defendant  beyond  a  reasonable  doubt.^* 

§1983(19).    New  York 

The  jury  are  instructed  that  no  greater  degree  of  certainty  is  re- 
quired where  the  evidence  is  circumstantial  than  where  it  is  direct, 
for  in  either  case  the  jury  must  be  convinced  of  the  prisoner's  guilt 
beyond  a  reasonable  doubt.  You  are  bound  by  your  oath  to  ren- 
der a  verdict  upon  all  of  the  evidence,  and  the  laws  make  no  dis- 
tinction between  direct  evidence  of  a  fact  and  evidence  of  circum- 
stances from  which  the  existence  of  a  fact  may  be  inferred.  In 
drawing  conclusions  and  inferences  from  the  established  facts  in 
this  case,  if  you  reach  the  conclusion  that  the  accused  was  guilty 
of  the  crime  charged  against  him,  your  judgment  rests  upon  a 
foundation  fully  as  secure  and  relial3le  as  though  it  rested  upon 
the  testimony  of  eyewitnesses.** 

§  1983(20).    North  Carolina 

The  jury  are  instructed  that  the  law  says  that  circumstantial  evi- 
dence is  a  recognized  and  accepted  instrumentality  in  the  ascer- 
tainment of  truth;  and  it  is  essential  and  when  properly  under- 
stood and  applied  is  highly  satisfactory  in  matters  of  the  gravest 
moment.  The  facts,  relations,  connections,  and  combinations  be- 
tween the  circumstances  should  be  natural,  clear,  reasonable,  and 
satisfactory.  When  such  evidence  is  relied  upon  to  convict,  it 
should  be  clear,  convincing,  and  conclusive  in  all  its  combinations 
and  should  exclude  all  reasonable  doubt  as  to  guilt.  In  passing 
upon  such  evidence,  it  is  the  duty  of  the  jury  to  consider  all  cir- 
cumstances relied  upon  to  convict  and  to  determine  whether  they 
have  been  established  beyond  a  reasonable  doubt.  If  not  so  estab- 
lished, the  circumstance  should  be  excluded  from  further  considera- 
tion and  have  no  weight  in  reaching  a  verdict.  The  state  puts  up 
a  witness  here,  and  undertakes  to  prove  a  circumstance;  you  will 
first  determine  in  your  mind:  Is  this  circumstance  established  be- 
yond a  reasonable  doubt?  If  you  say  that  circumstance  has  been 
established  beyond  a  reasonable  doubt,  you  take  that  into  consid- 

11  Territory  v.  PadiUa,  46  P.  346,  is  People  v.  Smith,  72  N.  B.  931, 
8  N.  M.  510.                                                    180  N.  Y.  125. 

12  Territory  v.  Lermo,  46  P.  16,  8 
N.  M.  566. 
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eration  in  determining  what  verdict  you  will  find.  After  consid- 
ering the  evidence  in  this  way,  and  determining  the  circumstances 
which  are  established  beyond  a  reasonable  doubt,  the  next  tlhing 
for  the  jury  is  to  determine:  Do  these  circumstances  exclude  ev- 
ery other  reasonable  conclusion,  except  that  of  guilt?  If  so,  the 
evidence  is  sufficient  to  convict;   otherwise,  not.** 

The  jury  are  instructed  that  in  this  case  the  state  relies  upon 
both  direct  and  circumstantial  evidence,  and,  before  the  state  can 
rely  upon  circumstantial  evidence,  it  is  necessary  for  the  state  to 
establish  every  circumstantial  fact  upon  which  it  relies  beyond 
a  reasonable  doubt.*^ 

I  1983(21).   OMaliona 

You  are  instructed  that  the  state  relies  for  a  conviction  in  this 
case  upon  what  is  known  as  circumstantiar  evidence,  and  in  this 
matter  you  are  instructed  that,  to  warrant  a  conviction  upon  cir- 
cumstantial evidence,  each  fact  necessary  to  the  conclusion  sought 
to  be  established  (that  is,  the  guilt  of  the  defendant)  must  be 
proved  by  competent  evidence,  beyond  a  reasonable  doubt,  and 
that  all  the  facts  and  circumstances  proven  should  not  only  be 
consistent  with  the  guilt  of  the  accused,  but  consistent  with  each 
other,  and  inconsistent  with  any  other  reasonable  hypothesis  or 
conclusion  than  that  of  his  guilt,  and  sufficient  to  produce  in  your 
minds  the  reasonable  moral  certainty  that  the  accused  committed 
the  offense  charged  against  him.  And  you  are  instructed  that; 
when  the  circumstances  are  sufficient  under  this  rule  herein  given 
you,  they  are  competent  and  are  to  be  regarded  by  the  jury  as  com- 
petent for  your  guidance  as  direct  evidence.** 

I  1983(22).   South  Carolina 

The  jury  are  instructed  that  the  test  of  the  sufficiency  of  cir- 
cumstantial evidence  in  a  criminal  case  is  not  whether  it  produces 
as  full  a  conviction  as  would  be  produced  by  the  positive  testimony 
of  a  single  credible  witness,  but  whether  it  satisfies  the  minds  of 
the  jury  to  the  exclusion  of  every  reasonable  doubt.  It  is  not  nec- 
essary that  it  should  demonstrate  the  guilt  of  the  accused  beyond 
the  possibility  of  innocence,  but  it  must  exclude  to  a  moral  cer- 
tainty every  other  hypothesis  but  that  of  guilt.  I  charge  you  that 
to  be  the  test- — the  rule — ^with  reference  to  circumstantial  evidence. 
Each  fact  in  the  chain  of  circumstances  must  be  proved  by  com- 
petent evidence,  and  each  fact  must  be  consistent  with  other  facts 
in  the  case,  and  with  the  main  fact  sought  to  be  proved.  Now, 
for  instance,  the  facts  proved  must  be  consistent  with  each  other, 

14  State  V.  Plyler,  69  S.  R  269,  153  ic  Baldwin  y.  State,  144  P.  634,  11 
N.  C.  630.                                                      OkL  Cr.  228. 

15  State  V.  Plemming,  41  S.  £.  549, 
130  N.  C.  688. 
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and  point  directly  to  the  guilt  of  the  accused.  If  they  point  to 
the  guilt  of  some  one  else,  then  the  chain  of  circumstantial  evidence 
would  not  hold,  because  it  must  point  to  the  guilt  of  the  accused ; 
and  if  it  points  to  the  guilt  of  the  accused,  although  circumstan- 
tial, with  such  certainty  that  satisfies  you,  to  a  moral  certainty, 
of  the  fact  sought  to  be  proved,  then  it  is  your  duty  to  act  upon 
circumstantial  evidence  and  find  a  verdict  accordingly.  Now,  the 
chain  of  circumstantial  evidence  has  been  compared  to  an  ordi- 
nary chain.  For  instance,  suppose  that  chandelier  is  suspended 
from  a  chain.  The  strength  of  that  chain  is  tested  by  the  weakest 
link  in  it.  In  other  words,  the  chain  will  hold  up  just  so  much 
weight  as  the  weakest  link  in  that  chain  will  bear,  and  as  soon  as 
it  gives  way  the  chain  gives  way.  And  so  will  the  chain  of  cir- 
cumstantial evidence.  The  sufficiency  of  it  is  tested  by  the  weak- 
est circumstance  which  is  necessary  to  make  out  the  theory  of 
the  state.  Now,  the  question  you  will  ask  yourselves  is  this:  Do 
these  facts  and  circumstances  point  so  directly  to  the  guilt  of  the 
accused  as  not  to  admit  of  any  reasonable  doubt  but  that  he  is 
the  guilty  party?  Are  you  morally  certain,  morally  satisfied,  that 
these  facts  and  circumstances  which  have  been  discussed  in  your 
presence  so  ably  point  so  directly  to  the  guilt  of  the  accused  as 
not  to  admit  of  any  other  reasonable  hypothesis  than  that  of  his 
guilt?  If  so,  the  theory  of  the  state  has  been  made  out,  and  it  would 
be  your  duty  to  convict  If  you  have  got  a  reasonable  doubt,  the 
theory  of  the  state  would  not  be  made  out,  and  it  would  be  your 
duty  to  acquit." 

As  I  have  said,  this  case  turns  upon  circumstantial  evidence, 
and,  if  the  circumstances  are  sufficient  to  satisfy  you,  you  will 
find  a  verdict  accordingly.  We  can  act  upon  circumstantial  evi- 
dence in  the  gravest  issues;  otherwise,  our  lives,  our  property, 
would  not  be  safe,  unless  we  could  rely  upon  circumstantial  evi- 
dence in  the  very  gravest  issues  which  can  be  submitted.  If  we 
could  not  rely  upon  circumstantial  evidence,  it  is  very  evident  that 
he  who  succeeded  in  being  perfectly  secret  about  a  crime  would 
escape,  for  the  circumstances  which  led  to  the  detection  of  the 
crime  would  not  be  relied  on  by  the  jury.** 

S  1983(23).   South  Dakota 

The  jury  are  instructed  that  the  evidence  in  this  case  is  what 
is  known  as  "circumstantial"  that  is,  no  person  who  has  testified 
was  an  eyewitness  of  the  alleged  crime,  and  the  state  seeks  to  con- 
nect the  defendant  with  the  crime  by  showing  a  chain  of  cir- 
cumstances leading  up  to  it,  and  connected  with  it  and  the  de-- 

IT  state  v.  Aughtry,  26  S.  E.  619,  •  i8  State  r.  Mming,  14  S.  E.  284,  35 
49  S.  G.  285.  S.  C.  16. 
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fendant;  and  this  is  circumstantial  evidence.  And  I  will  say  to 
you  that  the  evidence  which  has  been  received  in  this  case  is  legal 
and  competent,  and  if  it  is,  in  your  mind,  of  such  a  character  as 
to  exclude  every  reasonable  theory  or  hypothesis  other  than  that 
of  the  defendant's  guilt,  beyond  a  reasonable  doubt,  then  and  in 
that  event  it  should  be  given  the  same  weight  by  you  as  would 
direct  evidence  of  the  fact  alleged.  Circumstantial  evidence,  when 
competent,  and  when  complete  and  satisfying  to  your  minds,  as 
has  been  charged,  is  entitled  to  the  same  weight  that  direct  evi- 
dence is.** 

I  1983(24).    TmiessM 

The  jury  are  instructed  that,  if  the  proof  in  this  case  convinces 
and  directs  your  understanding  and  satisfies  your  reason  and  judg« 
ment  of  the  defendant's  guilt,  you  will  convict  him  of  the  degree 
of  crime,  of  which  you  are  satisfied  that  he  is  guilty ;  if  it  does  not, 
you  will  acquit  him.  The  defendant  may  be  convicted  or  acquit- 
ted upon  the  proof  of  circumstances  tending  to  show  his  guilt 
or  innocence,  as  well  as  by  direct  and  positive  testimony  showing 
his  guilt  or  innocence.  However,  when  circumstances  alone  are 
relied  upon  by  the  state  to  convict  the  defendant,  then  the  proof 
of  the  circumstances  must  be  so  cogent,  powerful,  and  well  con- 
nected as  to  satisfy  you,  beyond  a  reasonable  doubt,  of  the  defend- 
ant's guilt,  and  to  exclude  every  other  reasonable  hypothesis  than 
that  of  defendant's  guilt.  If  the  circumstances  proved,  tending  to 
show  defendant's  guilt,  are  so  powerful,  cogent,  and  well  connected 
as  to  exclude  every  reasonable  hypothesis  than  that  of  defendant's 
guilt,  you  should  convict  him;  if  they  fail,  when  all  taken  to- 
gether, to  exclude  every  reasonable  hypothesis  than  that  of  defend- 
ant's guilt,  you  should  acquit  him.*® 

I  1983(25).   Texas 

In  this  case  the  state  relies  for  a  conviction  on  circumstantial 
evidence  alone.  You  are  instructed  that,  in  order  to  warrant  a 
conviction  of  a  crime  on  circumstantial  evidence,  each  fact,  neces- 
sary to  the  conclusion  sought  to-be  established,  must  be  proved 
by  competent  evidence,  beyond  a  reasonable  doubt;  all  the  facts 
(that  is  the  necessary  facts  to  the  conclusion)  must  be  consistent 
with  each  other  and  with  the  main  facts  sought  to  be  proved,  and 
the  circumstances,  taken  together,  must  be  of  a  conclusive  nature, 
leading,  on  the  whole,  to  a  satisfactory  conclusion,  and  producing 
in  effect  a  reasonable  and  moral  certainty  that  the  accused,  and  no 
-other  person,  committed  the  offense  charged.  But  in  such  case 
it  is  not  sufficient  that  the  circumstances  coincide  with,  account 

i»  State  V.  Ooleman,  98  N.  W.  175,  a<oDletzel  v.  State,  177  S.  W.  47, 

17  S.  P.  594.  132  Tenn.  47. 
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for,  and  therefore  render  probable,  the  guilt  of  the  defendant. 
They  must  exclude,  to  a  moral  certainty,  every  other  reasonable 
hypothesis  except  the  defendant's  guilt,  and,  unless  they  do  so  be- 
yond a  reasonable  doubt,  you  will  find  the  defendant  not  guilty.** 
The  jury  are  instructed  that  the  facts  on  which  the  state  relies 
for  a  conviction  must  be  proved  beyond  a  reasonable*  doubt,  that 
such  facts  should  not  only  be  consistent  with  the  guilt  of  the 
accused,  but  inconsistent  with  any  other  reasonable  hypothesis  or 
conclusion  than  that  of  his  guilt,  and  must  produce  in  the  minds 
of  the  jury  a  reasonable  and  moral  certainty  that  the  accused,  and 
no  ofher'person,  committed  the  offense  charged.** 

i  1983(26).   VIrolnia 

The  court  further  instructs  the  jury  that  circumstantial  evidence 
is  legal  and  competent  in  criminal  cases,  and,  if  it  is  of  such  a 
character  as  to  exclude  every  reasonable  hypothesis  other  than 
that  the  defendant  is  guilty,  is  entitled  to  the  same  weight  as 
direct  testimony.** 

§  1983(27).   Washington 

The  jury  are  instructed  that  the  state  is  not  required  to  prove 
these  facts  by  direct  and  positive  evidence.  It  may  do  so  by  cir- 
cumstantial evidence.  Circumstantial  evidence  is  legal  and  com- 
petent evidence  in  criminal  cases,  and  where  it  is  all  consistent  with 
the  hypothesis  of  the  guilt  of  the  person  accused  of  crime,  and  is 
not  consistent  with  the  hypothesis  of  his  innocence,  and  where  it 
establishes  his  guilt  beyond  a  reasonable  doubt — ^where  all  the 
evidence  can  be  reconciled  with  the  assumption  of  his  guilt,  and 
cannot  be  reconciled  with  the  assumption  of  his  innocence,  and 
produces  in  the  minds  of  the  jury  an  abiding  conviction  to  a  moral 
certainty  of  his  guilt — it  is  the  imperative  duty  of  the  jury,  under 
the  law  and  under  their  several  oaths,  to  render  a  verdict  finding 
him  guilty,  and  they  would  violate  their  oaths  if  they  should  fail 
to  do  so,  just  as  they  would  if  it  were  all  direct  and  positive  evi- 
dence. Nor  is  it  necessary  that  they  should  be  absolutely  certain 
of  his  guilt.  This  is  impossible,  in  the  nature  of  things,  and  the 
law  does  not  require  it.  If  it  did,  few  crimes,  perhaps,  would  be 
punished.  Moral  certainty  of  guilt,  therefore,  satisfies  the  law  in 
this  respect.  But,  before  rendering  a  verdict  of  guilty  in  any  crim- 
inal case,  a  jury  should,  after  a  consideration  of  all  the  evidence, 
feel  morally  certain — have  an  abiding  conviction  to  a  moral  cer- 
tainty— of  the  guilt  of  the  accused.  And  if  in  this  case,  gentle- 
men, the  evidence,  though  in  part  circumstantial,  all  considered, 

J^i  Brown  v.  State,  169  S.  W.  437,  ^2  Porch  v.  State    (Cr.  App.)  99  S. 

74  Tex.  Cr.  R.  356 ;  Earnest  v.  State,  W.  102,  50  Tex.  Cr.  R.  335. 

1,52  S.  W.  638.  68  Tex.  Cr.   R.  542.  28  Longley  v.  Commonwealth,  37  S. 

See  Harris  v.  State,  148  S.  W.  1074.  E.  339,  99'  Vn.  807. 
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appears  to  your  minds  to  be  consistent  with  the  supposition  that 
the  defendant  is  guilty  of  this  charge,  and  inconsistent  with  the 
supposition  that  he  is  innocent  of  it,  and  you  feel  morally  certain, 
though  not  absolutely  certain,  that  he  is  guilty  of  it — if  you  have 
a  firm  conviction  abiding  in  your  mind  that  he  is  guilty  of  this 
charge — you  will  fail  in  your  duty  and  violate  your  oath  if  you 
do  not  return  a  verdict  declaring  him  guilty  as  charged.  But  if, 
on  the  other  hand,  the  whole  evidence  in  the  case,  as  you  view  it, 
is  just  as  consistent  with  the  assumption  of  his  innocence  as  with 
the  assumption  of  his  guilt,  or  if  you  do  not  feel  morally  certain 
of  his  guilt — if  you  have  a  substantial,  a  sensible,  a  reasonable 
doubt,  resting  upon  the  unsatisfactory  character  of  the  evidence 
to  establish  his  guilt — ^your  duty  is  just  as  imperative  to  acquit 
him.** 

§  1983(28).   West  Virginia 

The  court  instructs  the  jury  that,  if  the  state  relies  for  a  con- 
viction in  this  case  upon  evidence  in  whole  or  in  part  circumstan- 
tial, then  it  is  essential  that  the  circumstances  sliould,  to  a  moral 
certainty,  actually  exclude  every  hypothesis  but  the  one  proposed 
to  be  proved,  and  that  unless  they  do,  to  a  moral  certainty,  actually 
exclude  every  hypothesis  but  the  one  proposed  to  be  proved,  then 
they  should  find  the  prisoner  not  guilty.^* 

I  1983(29).    WltcoBstn 

You  are  instructed  that  all  the  evidence  produced  by  the  state 
is  circumstantial.  There  is  no  direct  or  positive  evidence  that  the 
defendant  committed  the  crime  charged.  And  to  warrant  a  con- 
viction on  circumstantial  evidence  each  fact  necessary  to  the  con- 
clusion sought  to  be  established  must  be  proved  by  competent 
evidence  beyond  a  reasonable  doubt,  and  all  the  facts  necessary 
to  such  conclusion  must  be  consistent  with  each  other  and  with 
the  main  fact  sought  to  be  proved,  and  the  circumstances,  taken 
together,  must  be  of  a  conclusive  nature,  leading,  on  the  whole,  to 
a  satisfactory  conclusion,  and  producing,  in  effect,  a  reasonable  and 
moral  certainty  that  the  accused,  and  no  other  person,  committed 
the  offense  charged.  The  mere  union  of  a  limited  number  of  in- 
dependent circumstances,  each  of  an  imperfect  and  inconclusive 
character,  will  not  justify  a  conviction.  They  must  be  such  as  to 
generate  and  justify  full  belief  according  to  the  standard  rule  of 
certainty.  It  is  not  sufficient  that  they  coincide  with  and  render 
probable  the  guilt  of  the  accused,  but  they  must  exclude  every 
other  reasonable  hypothesis.  No  other  conclusion  but  that  of 
the  guilt  of  the  accused  must  fairly  and  reasonably  g^ow  out  of 

2*  State  v.  Harras,  63  P.  774,  25  as  state  r.  Allen,  30  S.  E.  209,  45 

Wash.  416.  W.  Va.  65. 
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the  evidence,  but  the  facts  must  be  absolutely  incompatible  with 
innocence,  and  incapable  of  explanation  upon  any  other  reasonable 
hypothesis  than  that  of  guilt.** 

§  1984.    Acts  of  blood  hounds  as  evidence 

The  court  instructs  the  jury  that  the  evidence  in  the  case  relat- 
ing to  the  work  of  the  dogs  should  be  cautiously  weighed  with 
discriminating  judgment,  and  unless  they  believe  from  the  facts 
and  circumstances  in  the  case,  beyond  a  reasonable  doubt,  that  the 
alleged  trail  at  the  place  where  the  dogs  finally  ceased  their  work 
was  connected  with  and  pointed  to  the  defendant  as  the  person 
who  made  it,  then  all  evidence  in  relation  to  such  work  and  to  the 
alleged  trail  should  be  rejected  and  entirely  disregarded.  And  un- 
less the  jury  believe  from  the  evidence  beyond  a  reasonable  doubt 
that  the  alleged  trail,  at  the  point  where  the  dogs  were  laid  onto  it, 
and  the  alleged  trail,  at  the  point  where  they  finally  quit  their  work, 
had  been  made  by  a  human  being  who  was  one  and  the  same  per- 
son, then  all  evidence  in  relation  thereto  should  be  rejected  and 
ignored  by  the  jury.  And  unless  it  clearly  appears  from  the  testi- 
mony that  by  the  breeding,  nature,  training,  and  experience  of  the 
dogs,  when  they  are  removed  for  an  hour  or  so  from  a  trail  of  some 
person  or  thing  which  they  had  been  pursuing,  they  will  not,  on 
resuming  work  at  a  distant  place,  voluntarily  pursue  the  trail  or 
scent  of  any  other  person  or  thing,  then  their  work  under  such  con- 
ditions would  be  of  no  evidential  value ;  and  in  this  case,  if  the  evi- 
dence does  not  show  the  dogs  possessed  such  qualities,  and  yet  did 
their  work  in  such  manner,  then  the  jury  must  eliminate  from  their 
consideration  all  evidence  relating  to  the  dogs  or  their  work." 

The  jury  are  instructed  that  if  they  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  dogs,  by  their  nature,  prior 
training,  and  experience  were  capable  of  tracking  or  trailing  a  hu- 
man being  without  aid  or  suggestion  in  the  progress  of  their  work, 
and  that  unaided  they  did  so,  in  the  surroundings  disclosed  by  the 
evidence  in  this  case,  and  if  they  further  believe  from  the  evidence 
that  the  dogs  possessed  the  power  to,  and  in  their  work  aforesaid 
did,  discriminate  between  the  alleged  trail  on  which  they  first  had 
been  laid,  and  the  trail,  track,  or  scent  (if  any)  of  any  other  person 
or  thing  which  came  within  their  range  during  the  progress  of 
their  work,  and  did  pursue  from  the  beginning  to  the  final  close  of 
their  work  a  trail  or  trails  made  by  one  and  the  same  person,  and 
no  other,  if  made  by  a  person,  and  if  the  jury  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  immediate  surroundings 
and  conditions  existing  at  the  time  and  place  when  and  where  the 

J?«  Colbert  v.  State,  104  N.  W.  61,  at  State  v.  Rasco,  144  S.  W.  449^ 

125  Wis.  423.  239  Mo.  535. 
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dogs  finally  terminated  their  work,  as  shown  by  the  testimony, 
clearly  pointed  to  the  defendant  as  the  person  who  had  made  the 
trail  (if  any),  then  the  jury  may  consider  the  work  of  the  dogs  as 
a  circumstance  in  the  case,  provided  they  further  believe  from  the 
testimony  that  the  alleged  trail  in  its  origin  was  made  at  the  time 
the  alleged  homicide  was  committed  by  the  person  who  committed 
it.«« 

§  1985.    Evidence  of  defendant's  good  character 

Good  character  of  defendant  as  evidence  on  issue  of  self-defense,  see  post,  if 
3055,8056. 

I  1985(1).    Alabana 

The  court  charges  the  jury  that  the  defendant  may  offer  proof 
of  his  good  character,  and  that  such  proof,  taken  in  connection 
with  all  the  evidence  in  the  case,  may  be  sufficient  to  create  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant.** 

The  court  charges  the  jury  that  proof  of  good  character,  in  con- 
nection with  all  the  other  evidence,  may  generate  a  reasonable 
doubt,  which  entitles  the  defendant  to  an  acquittal,  even  though 
without  such  proof  of  good  character  the  jury  would  convict.*® 

S  1985(2).    Arizona 

The  court  instructs  the  jury  that  proof  of  good  character  in  con- 
nection with  all  the  other  evidence  may  generate  a  reasonable  doubt, 
which  entitles  the  defendants  to  an  acquittal,  even  though  without 
such  proof  of  good  character  the  jury  would  convict.** 

I  1985(3).    Arkansas 

The  court  instructs  the  jury  that,  in  regard  to  the  evidence  given 
of  the  defendant's  character  for  peace  and  quietude,  this  is  always 
admissible  in  behalf  of  a  defendant  accused  of  crime,  and  is  not  to 
be  ignored ;  but  such  good  character,  if  proved,  is  not,  of  itself  and 
alone,  a  defense  or  justification  or  excuse  for  committing  a  crime, 
but  should  be  considered  by  the  jury  along  with  the  other  evidence 
in  the  case  in  determining  whether  or  not  the  defendant  is,  in  fact, 
guilty  as  charged." 

I  1985(4).   California 

The  jury  are  instructed  that  the  defendant  has  introduced  evi- 
dence before  you  tending  to  show  his  good  character  for  peace  and 
quietness.  If,  in  the  present  case,  the  good  character  of  the  defend- 
ant for  these  qualities  is  proven  to  your  satisfaction,  then  such  fact 

»«  State  V.  Rasco,  144  S.  W.  449,  si  Apodaca  v.  State,  187  P.  581,  21 
239  Mo.  636.  Ariz.  273. 

J»TJaylor  v.  State,  42  So.  996,  149  32  Rhea  v.  State,  147  S.  W.  463, 
Ala.  32.  104  Ark.  162. 

80  Taylor  v.  State,  42  So.  996,  149  , 

Ala.  32. 
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IS  to  be  kept  in  view  by  you  in  all  your  deliberations,  and  it  is  to 
be  considered  by  you  in  connection  with  the  other  facts  in  the  case ; 
and  if  after  a  consideration  of  all  the  evidence  in  the  case,  includ- 
ing that  bearing  upon  the  good  character  of  the  defendant,  the 
jury  entertain  a  reasonable  doubt  as  to  defendant's  guilt,  then  I 
charge  you  it  is  your  duty  to  acquit  him.  But  if  the  evidence  con- 
vinces you,  beyond  a  reasonable  doubt,  of  defendant's  guilt,  you 
must  so  find,  notwithstanding  his  good  character.'* 

f  1985(5).    Colorado 

You  are  instructed  that  the  prisoner  has  introduced  evidence  of 
his  good  character  as  a  quiet,  peaceable  citizen.  This  evidence  is  as 
proper  for  your  consideration  as  any  other  fact  in  the  case,  but  the 
rule  of  law  is  that  if  the  jury,  upon  consideration  of  all  the  evidence 
in  the  case,  are  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of 
the  prisoner,  they  must  so  find,  notwithstanding  his  good  charac- 
ter.** 

i  1985(6).    Georgia 

You  are  instructed  that  there  is  proof  offered  here  as  to  the  good 
character  of  the  defendant.  I  charge  you  that  good  character  is  a 
substantive  fact  in  the  case  to  be  considered  along  with  the  other 
facts  in  the  case ;  and  although  the  other  facts  in  the  case  may  not 
leave  a  reasonable  doubt  in  the  minds  of  the  jury  as  to  the  guilt  of 
the  defendant,  still  if  the  good  character  of  the  defendant  that  is 
established,  or  that  may  be,  in  the  minds  of  the  jury,  established, 
has  the  effect  to  raise  a  reasonable  doubt  in  the  minds  of  the 
jury  as  to  his  guilt,  as  to  the  guilt  of  the  defendant,  it  would  be  the 
duty  of  the  jury  to  give  him  the  benefit  of  the  doubt  and  acquit  him. 
If,  however,  the  other  proof  in  the  case  than  that  of  good  character 
leaves  no  reasonable  doubt  in  the  minds  of  the  jury  as  to  the  de- 
fendant's guilt,  and  if  the  proof  of  good  character  leaves  no  reason- 
able doubt  as  to  the  guilt  of  the  defendant,  when  considered  in  con- 
nection with  the  other  evidence,  it  would  be  the  duty  of  the  jury  to 
convict  the  defendant  regardless  of  the  proof  of  good  character. 
Give  the  defendant's  good  character  that  is  proved  in  the  case  in 
the  opinion  of  the  jury  due  weight,  and  such  weight  as  you  think  it 
entitled  to,  as  bearing  upon  the  question  as  to  whether  or  not  the 
defendant  is  guilty  or  not  guilty.*® 

I  charge  you  that  you  are  authorized  to  consider  evidence  as  to 
the  good  character  of  the  defendant.  No  matter  how  conclusive  the 
other  testimony  may  appear  to  be,  the  character  of  the  accused 
may  be  such  as  to  create  a  doubt  in  the  minds  of  the  jury  and  to 

«>  People  V.  Mitchell,  62  P.  187,  129  asPhiUips  v.  State,  99  S.  E.  874, 

Cal.  584.  149  Qa.  255. 

8*  May  V.  People,  6  P.  816,  8  Colo. 
210. 
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lead  them  to  believe,  in  view  of  the  improbability  that  a  person 
of  such  character  would  be  guilty  of  the  offense  charged,  that  the 
other  evidence  is  false;  or  the  witnesses  are  mistaken,  and  you  are 
aathorized,  if  you  believe  that  the  defendant's  character  has  been 
proved  to  be  such  and  so  good  as  to  lead  your  minds  to  the  belief 
that  all  of  the  testimony  for  the  state  is  false,  or  such  as  to  make 
you  have  a  reasonable  doubt  of  guilt,  you  should  acquit  him ;  but 
otherwise,  if  you  do  not  find  such  proof  of  character  as  to  justify 
this  course.** 

§  I9B5(7).    llliBols 

The  jury  are  instructed  that,  notwithstanding  proof  of  the  pre- 
vious good  character  of  the  defendant,  he  may'  be  convicted,  if  the 
jury,  from  all  the  evidence,  arc  satisfied  beyond  a  reasonable  doubt 
of  his  g^ilt.*' 

§  1985(8).    Iowa 

You  are  instructed  that  the  defendant  has  introduced  evidence 
before  you  with  reference  to  his  general  moral  character,  and  his 
character  with  reference  to  sexual  matters,  and  his  general  repu- 
tation for  general  moral  character  in  the  community  in  which  he 
lives.  This  testimony  was  introduced  by  him  upon  the  theory  that 
a  man  of  good  moral  character,  or  of  good  character  in  sexual  mat- 
ters, or  bearing  a  general  -  reputation  for  good  moral  character  in 
the  community  in  which  such  person  lives,  would  not  be  likely 
to  commit  a  crime  of  the  character  charged  in  this  indictment.  In 
this  connection  you  are  instructed  that,  while  good  moral  character 
or  good  reputation  for  good  moral  character  are  no  defense  when 
a  crime  is  shown  to  have  been  committed,  they  are  proper  matters 
to  be  considered  by  the  jury  in  determining  whether  or  not  a  party 
did,  in  fact,  commit  the  crime  charged  against  him.  And  in  this 
case,  if  you  find  from  the  evidence  before  you  that  the  defendant, 
at  the  time  it  is  claimed  by  the  state  that  this  crime  was  committed, 
was  a  man  of  good  moral  character,  or  of  good  character  so  far  as 
relates  to  sexual  matters,  or  at  the  time  bore  a  good  reputation  for 
good  moral  character  in  the  community  in  which  he  lived,  then  you 
should  consider  such  good  character  and  reputation,  and  give  it  such 
weight  as  you  deem  it  entitled  to,  in  arriving  at  your  conclusion 
as  to  the  guilt  or  innocence  of  the  defendant  of  the  charge  contained 
in  this  indictment.'* 

The  jury  are  instructed  that  defendant  has  introduced  evidence 
as  to  his  character  as  a  man  of  humane  and  kindly  disposition  to- 

••  Howell  y.  State,  52  S.  E.  649.  124  was  false  and  the  court  simply  held 

Ga.  688.    Hie  speciflc  objection   to  that  Ihe  objection  was  not  well  taken. 

this  instroction  was  tbat  It  did  not  »t  people    v.    Anderson,    87  •  N^   EJ. 

pennit  the  jur:^  to  consider  the  evl-  917,  239  lU.  168. 

dence  of  good  character,  unless  they  ss  state  t.  PeUer,  163  N.  W.  600, 

believed  that  the  evidence  of  the  state  182  Iowa,  1. 
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wards  children.  In  passing  on  the  question  of  his  guilt  or  inno- 
cence, and  if  you  find  him  guilty,  in  passing  on  the  grade  of  his  of- 
fense, this  evidence  ais  to  his  character  constitutes  an  ingredient  to 
be  considered  by  you,  without  reference  to  the  apparently  conclu- 
sive or  inconclusive  character  of  the  other  evidence ;  and  it  is  for 
you  to  consider  this  evidence  throughout  your  deliberations  on  the 
facts  of  the  case,  and  give  it  such  weight  as  you  think  it  justly  en- 
titled to.»* 

The  jury  are  instructed  that,  if  you  find  good  character  estab- 
lished by  the  evidence,  you  should  consider  it,  and  allow  it  such 
weight  as  you  believe  it  fairly  entitled  to  as  tending  to  show  that 
men  of  such  character  would  not  be  likely  to  commit  the  crime 
charged  in  the  case.** 

The  jury  are  instructed  that  it  is  competent  for  a  person  accused 
of  crime  to  prove,  as  a  circumstance  in  his  defense,  that  his  previous 
character  as  to  the  trait  involved  in  the  charge  was  good.  Previous 
good  character  is  not  of  itself  a  defense,  but  is  a  circumstance  which 
should  be  considered  by  the  jury  in  connection  with  all  the  other 
evidence,  and  it  may  be  sufficient  to  turn  the  scale  in  his  favor ;  but 
its  value  as  defensive  evidence  in  any  given  case  is  to  be  determined 
by  the  jury.** 

§  1985(9).    Kansas 

The  court  instructs  the  jury  that  evidence  of  previous  good  char- 
acter is  competent  evidence  in  favor  of  the  party  accused,  as  tend- 
ing to  show  that  he  would  not  be  likely  to  commit  the  crime 
charged  against  him ;  Jnd  in  this  case,  if  the  jury  believe  from  the 
evidence  that  prior  to  the  commission  of  the  crime  the  defendant 
had  always  borne  a  good  character  for  being  law-abiding  among 
his  acquaintances  and  in  the  neighborhood  in  which  he  lived,  then 
this  is  a  fact  proper  to  be  considered  b.y  the  jury,  with  all  the  other 
evidence  in  the  case,  in  determining  the  question  whether  the  wit- 
nesses who  have  testified  to  facts  tending  to  criminate  him  have 
been  mistaken,  or  have  testified  falsely  or  truthfully;  and  if  after 
careful  consideration  of  all  the  evidence  in  the  case,  including  that 
bearing  upon  his  previous  good  character,  the  jury  entertain  a  rea- 
sonable doubt  of  the  defendant's  guilt,  then  it  is  your  sworn  duty  to 
acquit ;  but  if,  considering  all  the  evidence,  including  that  of  pre- 
vious good  character,  you  believe  beyond  a  reasonable  doubt  that 
the  defendant  committed  the  offense,  it  is  equally  your  sworn  duty 
to  convict.*® 

8»  State  v.  Cunningham,  82  N.  W.  *i  State  v.  Donovan,  16  N.  W.  130, 

775.  Ill  Iowa,  233.  61  Iowa,  278. 

40  state  V.  Ormiston,  23  N,  W.  370,  *^  State  v.  Johnson,  50  P.  907,  6 

66  Iowa,  143,                                '  Kan.  App.  119* 
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f  1985(10).    LOHlttaM 

The  jury  are  instructed  that  good  character  is  to  be  considered 
just  as  any  other  fact  in  the  case,  is  to  be  weighed  and  considered 
as  any  other  evidence,  and  to  have  such  weight  as  the  jury  should 
•deem  it  entitled  to  under  all  the  evidence  in  the  case.^' 

S  1985(11).    Massachosetts 

You  are  instructed  that  good  character,  like  all  other  facts  in 
the  case,  should  be  considered  by  the  jury,  and  if  therefrom  a  rea- 
sonable doubt  is  generated  in  the  mind  of  the  jury  as  to  the  guilt 
of  the  accused,  it  is  your  duty  to  acquit.** 

I  1985(12).    MlBMSOta 

The  jury  are  instructed  that  evidence  of  defendant's  reputation 
for  honesty,  integrity,  and  truthfulness  was  competent,  as  tending  to 
show  that  he  would  not  be  likely  to  commit  the  crime  charged 
against  him ;  and  if  you  believe  from  the  evidence^  that  defendant 
had  previously  borne  a  good  reputation  for  honesty,  integrity,  and 
truthfulness  among  his  acquaintances  and  neighbors,  that  fact  is 
proper  to  be  considered  by  you  in  connection  with  all  the  other 
evidence  in  the  case  in  determining  the  question  of  his  guilt  or  in- 
nocence.** 

I  1985(13).    MISMBrl 

The  jury  are  instructed  that  the  previous  good  character  of  the 
defendant,  if  proved  to  their  reasonable  satisfaction,  ought  to  be 
considered  by  the  jury  in  passing  upon  the  guilt  or  innocence  of 
the  defendant,  because  the  law  presumes  that  a  man  whose  charac- 
ter is  good  is  less  likely  to  commit  a  crime  than  one  whose  charac- 
ter is  bad ;  but  if  all  the  evidence  in  the  case,  including  that  which 
had  been  given  touching  the  previous  good  character  of  the  defend- 
ant showed  him  to  be  guilty  of  the  charge,  then  his  previous  good 
character  could  not  justify,  excuse,  palliate,  or  mitigate  the  of- 
fense.** 

You  are  instructed  that,  in  determining  as  to  the  guilt  or  inno- 
cence of  the  defendant,  you  should  take  into  account  the  testimony 
in  relation  to  his  character  for  honesty,  integrity,  and  veracity,  and 
you  should  give  to  such  testimony  such  weight  as  you  deem  proper ; 
but  if,  from  all  the  evidence  before  you,  you  are  satisfied  beyond 
a  reasonable  doubt,  as  defined  in  these  instructions,  that  the  de- 
fendant is  guilty,  then  his  previous  good  character,  if  shown,  cannot 
justify,  excuse,  palliate,  or  mitigate  the  offense,  and  you  cannot 

'AS  State  y.  NlcboUs,  23  So.  980,  50  as  state  v.  Ames,  96  N.  W.  330,  90 

La.  Ann.  699.  Minn.  183. 

««  Commonwealth  v.  Leonard,  4  N.  4o  State  v.  Maupin,  93  S.  W.  379, 

£.  96, 140  Mass.  473,  54  Am.  Bep.  485.  196  Mo.  164. 
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acquit  him  merely  because  you  may  believe  he  has  been  a  person 
'  of  good  repute.*' 

You  are  instructed  that,  in  determining  as  to  the  guilt  or  inno- 
cence of  the  defendant,  you  should  take  into  account  the  testimony 
in  relation  to  his  character  as  a  moral  man,  and  you  should  give  to 
such  testimony  such  weight  as  you  deem  proper;  but  if,  from  all 
the  evidence  before  you,  you  are  satisfied  beyond  a  reasonable 
doubt,  as  defined  in  these  instructions,  that  the  defendant  is  guilty, 
then  his  previous  good  character,  if  shown,  cannot  justify,  excuse, 
palliate,  or  mitigate  the  offense,  and  you  cannot  acquit  him  merely 
because  you  believe  he  has  been  a  person  of  good  repute.** 

The  court  instructs  the  jury  that,  in  making  up  their  verdict  as 
to  the  guilt  or  innocence  of  defendant,  they  must  consider  the  evi- 
dence offered  in  his  behalf  as  to  his  previous  good  character  just 
like  any  other  fact  in  this  case;  and  if,  after  duly  weighing  and 
considering  such  evidence  of  good  character  along  with  the  other 
evidence  in  this  case,  it  does  not  appear  to  the  jury  that  defendant 
is  guilty  of  the  charge  preferred  against  him  beyond  all  reasonable 
doubt,  then  the  jury  should  acquit  the  defendant.** 

The  court  instructs  the  jury  that,  if  the  jury  believe  beyond  a 
reasonable  doubt  from  all  the  facts  and  circumstances  as  detailed 
in  evidence  in  this  case  that  the  defendant  is  guilty  of  the  crime  as 
charged  in  the  indictment,  then  in  that  case  it  is  the  duty  of  the 
jury  to  find  the  defendant  guilty,  even  though  the  jury  may  be 
satisfied  from  the  evidence  that  the  defendant  sustained  a  good 
character  and  reputation  previous  to  and  up  to  the  time  of  the  com- 
mission of  the  crime  charged.*® 

§  1985(14).    Nebraska 

The  jury  are  instructed  that,  while  previous  good  character  does 
not  constitute  an  excuse  or  justification  for  the  commission  of  a 
crime,  still  evidence  of  good  character  is  allowed  by  law  as  sub- 
stantive proof,  and  either  of  itself,  or  in  connection  with  other  evi- 
dence may  be  sufficient  to  produce  an  acquittal  by  the  creation  of 
a  reasonable  doubt  in  the  minds  of  the  jurors.  It  is  %o  be  consid- 
ered by  you  with  all  the  other  evidence  in  the  case  in  determining 
the  general  question  of  guilt  or  innocence,  and  is  to  be  given  by  you 
such  weight  as,  under  all  the  facts  and  circumstances,  it  is  entitled 
to  in  the  sound  judgment  of  the  jury.*^ 

*T  state  V.  Darragh,  54  S.  W.  226,  »o  state  v.  HoweU,  23  S.  W.  263, 

152  Mo.  522.  117  Mo.  307. 

48  SUte  y.  Knock,  44  S.  W.  235,  142  si  McDougal  v.   State,  181  N.   W. 

Mo.  515.  519. 

*»  State  V.  Howell,  23  S.  W.  263. 
117  Mo.  307. 
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f  1985(15).    Itevaia 

The  jury  are  instructed  that,  while  evidence  of  the  general  repu- 
tation of  the  defendant  in  and  about  the  neighborhood  in  which 
he  lived  at  or  about  the  time  of  the  commission  of  the  alleged  of- 
fense is  admissible,  and  is  a  circumstance  to  be  considered  by  the 
jury  in  connection  with  all  the  other  facts  in  the  case,  the  opinion 
or  opinions  of  individual  witnesses  as  to  the  character  of  the  de- 
fendant are  not  to  be  considered  for  the  purpose  of  proving  the 
existence  of  or  the  character  of  his  general  reputation ;  and  in  this 
case  evidence  of  the  character  last  mentioned  should  not  be  con- 
sidered by  the  jury  in  determining  any  issue  of  this  case.** 

I  1985(16).   N«w  Jtrsey 

The  jury  are  instructed  that  you  should  consider  all  of  the  rele- 
vant testimony,  including  that  relating  to  the  defendant's  good 
character  or  reputation,  and  if,  on  such  consideration,  there  exists 
a  reasonable  doubt  of  his  guilt,  even  though  that  doubt  be  en- 
gendered merely  by  his  previous  good  repute,  he  is  entitled  to  an 
acquittal;  but  if  from  the  entire  evidence,  including  that  relating 
to  good  character,  you  believe  the  defendant  guilty  beyond  a  rea- 
sonable doubt,  he  should  be  convicted,  and  the  evidence  of  good 
character  should  not  alter  the  verdict.*' 

{  1985(17).     New  York 

The  jury  are  instructed  that  you  are  to  consider  the  question  of 
good  character  in  arriving  at  your  verdict,  and  if,  after  considering 
it,  it  is  sufficient  to  raise  a  reasonable  doubt,  you  should  not  con- 
vict.** 

The  jury  are  instructed  that  in  this  case  the  defendant  has  of- 
fered direct  evidence  that  he  has  a  good  character.  It  is  the  law 
that  evidence  of  good  character  may  of  itself  create  a  reasonabk 
doubt  when  without  it  none  would  exist.  It  is  for  you  as  jurors  to 
say  what  weight  the  evidence  relating  to  the  character  of  the  de- 
fendant should  be  given  in  determining  the  question  of  his  guilt 
of  the  crime  charged,  or  of  any  lesser  degree  or  of  any  lesser  crime. 
No  matter  how  conclusive  the  testimony  may  be,  the  law  is  that 
the  character  of  the  accused  may  be  such  as  to  create  a  doubt  in 
view  of  the  improbability  that  a  person  of  such  character  would  be 
guilty  of  the  offense  charged  and  that  the  other  evidence  that  is 
being  urged  against  him  is  false  or  the  witnesses  who  stated  those 

facts  are  mistaken.    It  is  for  you  to  say,  in  view  of  what  the 

witnesses  from  have  said  about  the  defendant's  character, 

whether  that  evidence  as  to  his  character  leads  you  to  a  reasonable 
doubt  as  to  the  truth  of  the  testimony  that  is  claimed  to  have  es- 

"  State  V.  Huber,  148  P.  562,  38  54  people  v.  Trimarchi,  131  N.  E. 

Nev.  253.  910,  231  N.  Y.  263. 

•s  State  y.  Randall,  113  A.  231. 
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tablished  that  the  defendant  is  guilty  beyond  a  reasonable  doubts 
If  yoii  are  satisfied  beyond  a  reasonable  doubt  of  the  defendant's- 
guilt,  after  considering  all  the  evidence,  including  that  of  char- 
acter, then  evidence  of  the  defendant's  good  character  is  of  no- 
importance  whatever.^ 

The  jury  are  instructed  that  evidence  of  good  character  may  of 
itself  create  a  reasonable  doubt  where  otherwise  no  reasonable 
doubt  would  exist;  and,  in  relation  to  that,  you  can  give  such 
testimony  that  consideration  that  you  think  it  is  entitled  to,  and 
no  more,  taking  it  into  consideration  with  all  the  other  facts  and 
circumstances  of  the  case.** 

The  jury  are  instructed  that  the  character  of  the  accused  may  be 
such  as  to  create  a  doubt  in  the  minds  of  the  jury,  and  lead  them 
to  believe,  in  view  of  the  improbability  of  a  person  of  such  charac- 
ter being  guilty,  that  the  other  evidence  is  false.*' 

The  jury  are  instructed  that,  if  they  believe  the  defendant's  char- 
acter up  to  the  time  of  this  charge  has  been  good,  they  have  the 
right  to,  and  should,  take  that  into  consideration  in  his  behalf  in 
arriving  at  their  verdict.** 

§  1985(18).    Oklahoma 

The  jury  are  instructed  that  evidence  of  previous  good  character 
is  competent  in  favor  of  the  defendant  as  tending  to  show  that 
he  would  not  be  likely  to  commit  the  crime  charged  against  him, 
but  that  if,  from  all  the  evidence,  the  jury  are  satisfied  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defendant,  then  it  is  their 
duty  to  find  him  guilty,  notwithstanding  he  has  previously  borne 
a  good  reputation  as  a  quiet,  peaceable,  and  law-abiding  citizen. 
One  always  having  lived  an  honest,  upright  life,  a  peaceable,  law- 
abiding  citizen,  isT  not  likely  to  commit  crime,  especially  that  of 
taking,  life;  and  proof  of  good  character  may  in  many  cases  be 
sufficient  to  create  a  reasonable  doubt  of  guilt,  although  no  such 
doubt  could  have  existed  except  for  the  good  character.  But  evi- 
dence of  good  character  can  only  be  considered  in  connection  with 
all  the  other  evidence,  facts,  and  circumstances  appearing  in  the 
trial,  and  if,  after  considering  all  of  the  evidence,  including  that 
as  to  good  character,  the  jury  entertain  no  reasonable  doubt  of 
guilt,  they  should  convict,  and  that  notwithstanding  the  evidence 
of  former  good  character.*® 

88  People  V.  Gilbert,  92  N.  H  85,  bs  People  v.  McGraw,  72  N.  Y.  S. 

199  N.  Y.  10,  20  Ann.  Cas.  769.  679.  66  App.  Div.  372. 

86  People  V.  Jackson,  74  N.  E.  565,  6»  WeHs  v.  Territory,  78  P,  124,  14 

182  N.  Y.  66.  Okl.  436. 

0  7  People  v.  Childs,  90  App.  Div. 
58,  85  N.  Y.  S.  627. 
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f  I985<I9).   Ore««> 

The  jury  are  instructed  that  there  has  been  testimony  oflFered  in 
this  case  upo.n  the  question  of  the  reputation  of  the  defendant  as 
a  quiet,  peaceable,  and  law-abiding  citizen.  The  defendant  has  a 
right  to  show  his  previous  good  character  as  a  circumstance  tend- 
ing to  show  the  improbability  of  his  guilt,  or  that  he  would  commit 
such  a  crime.  If,  however,  you  believe  from  all  of  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  committed  the  crime 
in  question  as  charged  in' the  indictment,  then  it  would  be  your 
duty  to  find  the  defendant  guilty,  even,  though  the  evidence  satis- 
fied your  minds  that  the  defendant  previous  to  the  crime  in  ques- 
tion had  borne  a  good  reputation  as  a  quiet,  peaceable,  and  law- 
abiding  citizen.*^ 

S  1085(20).    PMuylvanla 

The  jury  are  instructed  that  evidence  of  good  character  is  sub- 
stantive and  positive  proof  in  the  prisoner's  behalf,  and  may  give 
rise  to  a  reasonable  doubt,  which  would  not  otherwise  exist,  by 
making  it  improbable  that  a  man  of  such  character  would  con^mit 
the  offense  charged.** 

The  jury  are  instructed  that  all  persons  have  at  some  time  been 
persons  of  good  character,  and  many  defendants  in  courts  of  jus- 
tice, up  to  the  time  of  the  commission  of  the  oflfense  of  which 
they  are  convicted,  had  a  good  character,  and  you  will  take  this  into 
consideration  when  you  come  to  determine  upon  the  weight  and 
applicability  of  the  testimony  as  to  the  good  character  of  defend- 
ant/ 


S  1985(21).    Utah 

The  jury  are  instructed  that  evidence  has  been  given  as  to  the 
good  character  of  defendant  for  peace  and  quietude.  Such  good 
character  when  proved  is  a  circumstance  to  be  considered  by  you 
in  connection  with  all  the  other  evidence  in  the  case,  in  deter- 
mining the  guilt  or  innocence  of  the  said  defendant;  and  is  of 
value,  not  only  in  doubtful  cases,  but  also  when  the  testimony 
tends  strongly  to  establish  the  guilt  of  the  accused.  When  such 
character  is  proved,  it  is  a  fact  in  the  case,  and  should  not  be  put 
aside  by  the  jury  in  order  to  ascertain  if  the  other  facts  and  cir- 
cumstances, considered  in  themselves,  do  or  do  not  establish  the 
guilt  of  the  said ,  but  should  be  considered  by  you  in  con- 
nection with  all  the  other  testimony  in  the  case,  and  not  independ- 
ently thereof.  When  so  considering  it,  you  have  the  right  to  give 
such  weight  to  it  as  you  may  think  it  entitled  to,  and  it  may  be 

••  State  v.  Selby,  144  P.  657,  73  Or.      217,   109   Pa.  621,    85  Am.   St   Rep. 
^8.  799. 

•1  (Commonwealth  v.  Harmon,  49  A.  02  Commonwealth  v.  Griffin,  42  Pa. 

Super.  €%.  597. 
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sufficient,  if  so  regarded  by  you,  in  connection  with  all  the  other 
ei'idence  in  the  case,  to  create  a  reasonable  doubt  in  your  minds 
as  to  the  guilt  of  defendant,  though  no  such  doubt  might  exist,  but 
for  such  evidence  of  good  character.^*    . 

§  1985(22).    Virginia 

The  court  instructs  the  jury  that  the  character  of  the  accused, 
when  proved  in  a  case,  whether  good  ot  bad,  is  a  fact  to  be  con- 
sidered by  them,  and  if  the  jury  from  the  evidence  have  any  rea- 
sonable doubt  as  to  the  guilt  of  the  accused,  you  should  acquit 
him.«* 

§  1986.    Evidence  of  defendant's  bad  character 

§  1986(1).    MiohigaB 

You  are  instructed  that,  however  bad  defendant  may  be,  or  how- 
ever guilty  of  other  offenses,  the  question  for  you  to  .determine  here 
is  whether  she  is  guilty  of  the  offense  charged,  and  has  that  guilt 
been  shown  beyond  a  reasonable  doubt.^ 

§  1986(2).    Mississippi 

The  court  instructs  the  jury  that  no  person  should  be  convicted 
upon  his  reputation,  character,  or  former  convictions,  but  must  be 
convicted  by  the  evidence  in  the  case;  and  the  evidence  must  ex- 
clude any  and  every  reasonable  doubt,  and  to  a  moral  certainty .•• 

§  1986(3).    Oregon 

The  jury  are  instructed  that,  even  though  you  should  find  from 
the  evidence  that  the  defendant's  reputation  as  a  quiet,  peaceable, 
and  law-abiding  citizen  is  bad,  you  should  not  find  him  guilty,  un- 
less you  are  satisfied  of  his  guilt  from  the  evidence  before  you 
beyond  a  reasonable  doubt.*' 

§  1987.    Method  of  proving  character  of  defendant 

The  jury  are  instructed  that,  while  evidence  of  the  general  repu- 
tation of  the  defendant  in  and  about  the  neighborhood  in  which 
he  lived  at  or  about  the  time  of  the  commission  of  the  alleged  of- 
fense is  admissible,  and  is  a  circumstance  to  be  considered  -by 
the  jury  in  connection  with  all  the  other  facts  in  the  case,  the  opin- 
ion or  opinions  of  individual  witnesses  as  to  the  character  of  the 
defendant  are  not  to  be  considered  for  the  purpose  of  proving  the 
existence  of  or  the  character  of  his  general  reputation,  and  in  this 
case  evidence  of  the  character  last  mentioned  should  not  be  con- 
sidered by  the  jury  in  determining  any  issue  of  this  case.^ 

•8  state  V.  Harris,  199  P.  145.  ««  McVay  v.  State,  26  So.  917. 

«*  Lufty  V.  CJommonwealth,  100  S.  «7  state  v.  Selby.  144  P.  657,  73  Or. 

B.  829,  126  Va.  707.  378. 

•5  People  V.  WeUs,  71  N.  W.  176,  ««  State  v.  Huber,  148  P.  562,  88 

112  Mich.  648.  Nev.  253, 
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§  1988.    Evidence  of  other  offenses 

f  1988(1).    IstfltM 

The  court  instructs  the  jury  that  it  is  the  law  of  this  state  that 
a  defendant  may  never  be  proved  guilty  of  one  offense  by  proving 
the  commission  of  other  crimes.  Evidence  has  been  introduced 
in  this  trial  as  to  certain  alleged  payments  which  the  state  claims 
to  have  been  made  by  the  defendant  to  B.,  while  said  B.  was  town- 
ship trustee  of  ,  and  while  said  defendant  had  a  contract 

with  the  said  B.  for  the  repair  of  the  heating  plants  in  the  High 
School  Building  at .  The  cotirt  instructs  you  that  the  de- 
fendant is  upon  trial  on  an  affidavit  charging  but  one  crime,  name- 
ly, that  on  or  about  the  day  of  ,  while  having  a 

contract  with  B.,  township  trustee,  to  repair  certain  furnaces  in 

the  said  High  School  Building,  said  defendant  paid  B.  $ as 

a  percentage,  reward,  drawback,  premium,  or  profit  on  said  con- 
tract. You  are  to  bear  in  mind,  gentlemen  of  the  jury,  that  this 
is  the  sole  and  only  crime  with  which  the  defendant  is  charged  in 
this  case,  and  in  arriving  at  a  verdict  in  this  case  you  are  in  no  wise 
to  determine  or  consider  the  guilt  or  innocence  of  the  defendant 
with  reference  to  the  two  other  alleged  payments  that  have  been 
offered  in  evidence  in  this  cause  by  the  state.  I  further  instruct 
you,  gentlemen  of  the  jury,  that  you  are  only  permitted  to  consider 
the  evidence  with  reference  to  these  two  transactions  m  case  you 
first  find  as  a  fact  beyond  every  reasonable  doubt  from  the  other 
evidence  in  the  cause  that  said  defendant  had  a  contract  with  B. 
as  charged,  and  that  while  having  such  contract,  on  or  about  the 
day  of ,  he  paid  B.  the  $ as  alleged  in  the  affi- 
davit, then  and  then  only  are  you  permitted  to  consider  the  testi- 
mony with  reference  to  the  other  two  alleged  payments,  and  in 
the  consideration  of  them  you  are  instructed  that  the  evidence  of 
such  payments  is  to  be  weighed  by  you  only  for  the  purpose  of 
determining  the  guilty  knowledge,  intent,  motive,  or  purpose  of 

said  defendant  in  paying  B.  the  said  $ ,  if  you  find  the  same 

to  have  been  paid  as  alleged  beyond  every  reasonable  doubt .•• 

{  1988(2).    N«w  Mexico 

You  are  instructed  that  proof  of  other  crimes  is  not  to  be  taken 
and  considered  by  you  as  evidence  of  the  crime  charged  in  the  in- 
dictment, but  proof  of  similar  crimes  committed  at  the  same  time 
and  committed  with  the  crime  charged  in  the  indictment,  and  so 
connected  therewith  that  one  cannot  be  shown  without  showing  the 
other,  if  you  find  a  crime  was  committed,  is  admissible,  although 
it  may  incidentally  prove,  or  tend  to  prove,  some  crime  not  charged 
in  the  indictment ;  and  evidence  of  similar  crimes  committed  about 

«»  aevenger  v.  State,  125  N.  E.  41,  188  Ind.  592. 
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the  same  time  is  also  evidence  which  is  admissible  as  proof  of  the 
intent  of  the  parties  charged  therewith  and  of  the  guilty  knowl* 
edge  of  such  parties.'* 

§  1988(3).    Oklahoma 

You  are  instructed,  gentlemen  of  the  jury,  that  there  has  been* 
submitted  for  your  consideration  testimony  relative  to  other  trades 
entered  into  by  the  defendant  in  conjunction  with  others,  wherein 
certain  property  was  alleged  to  have  been  obtained  by  fraud  or 
stealth.  This  evidence,  gentlemen  of  the  jury,  is  submitted  to  you. 
for  your  consideration  as  the  same  may  ot  may  not  tend  to  aid  you- 
in  determining  whether  or  not  the  defendant  obtained  the  property 
deacribed  in  the  information  from  the  prosecuting  witness  by 
fraud  or  stealth,  with  the  intent  to  deprive  the  owner  thereof,  and! 
for  said  purpose  only.'* 

You  are  instructed,  gentlemen  of  the  jury,  if  you  believe  from  the- 
evidence  in  this  case  beyond  a  reasonable  doilbt  that  the  defendant^ 
acting  in  conjunction  with  others,  by  fraud  or  stealth  and  with 
the  intent  to  deprive  the  owner  thereof  obtained  possession  of 
property  of  parties  other  than  the  prosecuting  witness,  and  that 
the  ^ame  constituted  a  part  of  a  plan  of  the  defendant  in  obtaining 
pbssession  of  said  property,  with  the  intent  to  deprive  the  true 
owner  thereof,  then  you  might  consider  such  fact  as  a  circumstance 
in  arriving  at  the  intent  of  the  defendant  at  the  time  of  obtaining 
possession  of  the  property  for  which  he  is  prosecuted,  and  as  to 
the  guilt  or  innocence  of  the  defendant  of  the  crime  charged." 

§  1989.    Limiting  effect  of  evidence  of  other  crimes 
§  J989(l).    Oregon 
The  jury  are  instructed  that  the  state  has  introduced  in  evidence 

in  this  case  the  judgment  roll  in  the  case  of  the  State  against , 

wherein  the  defendant  therein  was  charged  with  the  crime  of 
assault  with  a  dangerous  weapon,  and,  upon  a  plea  of  guilty  to 

simple  assault,  was  adjudged  to  pay  a  fine  of  $— ;    and  the 

state  has  also  oflFered  the  testimony  of  the  clerk  of  this  court  to 

the  effect  that ,  named  in  the  judgment  roll,  is  the  identical 

and  same  person  as ,  the  defendant  in  this  case.    I  instruct 

you,  gentlemen  of  the  jury,  that  you  can  only  consider  this  judg- 
ment roll  for  the  purpose  of  determining  the  credit  to  be  given  to 
the  testimony  of  the  defendant.  You  cannot  consider  this  record 
as  a  circumstance  from  which  you  might  infer  guilt  of  the  defend- 
ant in  this  case,  but  only  as  a  matter  affecting  the  credibility  of 

TO  Territory  v.  Caldwell  ©8  P.  167,         ^a  Glaze  v.   State,  165  P.  211,  13- 
14  N.  M.  635.  OkL  Cr.  431. 

Ti  Glaze  V.  State,  165  P.  211,  13 
OkL  Cr.  431. 
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as  a  witness  in  his  own  behalf  in  this  case  upon  the  witness 

stand.'* 

i  1989(2).    Texas- 

The  jury  are  instructed  that  the  evidence  brought  out  on  cross- 
examination  of  defendant  with  reference  to  former  charges  against 
defendant  can  be  considered  by  the  jury  only  as  affecting — if  you 
believe  the  same  does  aflfect — her  credibility  as  a  witness  in  the 
case,  and  not  as  showing,  nor  tending  to  show,  that  defendant 
committed  the  offense  for  which  she  is  now  on  trial.'* 


§  1990.  Instructions  to  disregard  certain  evidence-^Conduct  of 
bloodhounda 
In  the  opening  statement  of  counsel  for  the  state  he  was  per- 
mitted to  detail  at  length  the  evidence  which  the  state  proposed  to 
prove,  if  the  court  should  hold  such  evidence  admissible,  concerning 
the  actions  and  conduct  of  a  bloodhound  upon  which  the  state 
relied  for  the  conviction  of  the  defendant  The  court  has  held 
such  evidence  not  to  be  admissible,  and  has  excluded  the  same  from 
your  consideration.  You  will  therefore  wholly  disregard  the  state- 
ment of  the  attorney  for  the  state  upon  this  subject,  and  deter- 
mine this  case  upon  the  evidence  introduced  in  connection  with  the 
presumptions  referred  to  in  other  instructions.  You  will  not 
consider  as  evidence  of  guilt  any  testimony  as  to  the  conduct  of 
such  bloodhound  which  has  incidentally  crept  into  the  case  in 
proving  other  facts.*"* 

§  1991.    Sufficiency  of  evidence  in  general 

i  1991(1).   Alabama 

The  jury  are  instructed  that,  before  they  should  convict  the  de- 
fendant, the  hypothesis  of  his  guilt  should  flow  naturally  from 
the  facts  proven  and  be  consistent  with  all  the  facts  in  the  case.'* 

The  court  charges  you,  gentlemen  of  the  jury,  if  the  evidence 
is  not  so  convincing  as  to  lead  the  minds  of  the  jury  to  the  con- 
clusion that  the  defendants  are  guilty,  you  must  find  them  not 
guilty." 

The  jury  are  instructed  that  the  defendant  cannot  be  convicted, 
unless  the  evidence  is  inconsistent  with  any  reasonable  theory  of 
innocence.'* 

The  jury  are  instructed  that  the  state  is  not  required  to  prove 
guilt  of  defendant  to  a  mathematical  certainty.'* 

T»  state  V.  Reycer,  91  P.  301^  j>0  tt  Carter  v.  State,  40  So.  82.  145 

Or.  224.                                              ^*  Ala.  679. 

f*  Jasper  v.  State  (C?r.  App.)  61  S.  7  8  Sanford  v.  State,  39  So.  370,  143 

W  392  Ala.  78 

Vs  Ruse  ▼.  State,  115  N.  EL  778,  186  rs  Hicks  y.  State,  26  So.  337,  12S 

Ind.  237.  L.  R.  A.  1917E,  726.  Ala.  15. 

Y«  Neilson  v.  State,  40  So.  221,  146 
Ala.  683. 
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The  jury  are  instructed  that,  if  the  evidence  in  the  case  con- 
vinces the  jury  that  there  is  a  probability  of  the  innocence  of  the 
defendant,  then  your  verdict  should  be  "Not  guilty."  •• 

I   1991(2).    California 

The  jury  are  instructed  that  you  are  not  bound  to  decide  in  con- 
formity with  the  declarations  of  any  number  of  witnesses  which 
do  not  produce  conviction  in  your  mind,  against  a  less  number, 
or  against  a  presumption  of  law  or  other  evidence  satisfying  your 
mind;  in  other  words,  it  is  not  the  greater  number  of  witnesses 
that  should  control  you  where  their  testimony  is  not  satisfactory 
to  your  minds,  against  a  less  number  whose  testimony  does  sat- 
isfy your  minds,  and  produces  moral  conviction  that  they  are  tell- 
ing the  truth.  It  is  upon  the  quality  of  the  testimony,  rather  than 
the  quality  or  the  number  of  witnesses,  that  you  should  act,  pro- 
viding it  produces  in  your  minds  this  moral  conviction,  and  sat- 
isfies you  of  its  truthfulness.** 

f  1991(3).    Colorado 

You  are  instructed  that,  if  the  prisoner's  guilt  appears  from  the 
evidence,  to  the  exclusion  of  any  reasonable  hypothesis  upon  which 
his  innocence  may  be  maintained,  you  must  find  him  guilty.  If 
not,  he  must  be  acquitted.'* 

§  1991(4).    Georgia 

The  jury  are  instructed  that  the  state  is  not  required  to  demon- 
strate to  a  mathematical  certainty  defendant's  guilt,  but  it  does 
have  to  show  to  a  moral  and  reasonable  certainty  his  guilt.  If  the 
state  has  succeeded  in  doing  this,  then  this  presumption  in  his 
favor  is  removed,  and  it  is  your  duty  to  convict.  If  the  state  has 
failed  to  do  this,  then  it  is  your  duty  to  acquit  the  defendant.** 

f  1991(5).    Illinois 

The  jury  are  instructed  by  the  court  that,  if  they  can  reconcile 
the  evidence  in  this  case  upon  any  other  reasonable  theory  or 
hypothesis  than  that  of  this  defendant's  guilt,  it  is  your  duty  to 
do  so  and  acquit  the  defendant.** 

f  1991(6).    Indiana 

The  jury  are  instructed  that,  to  authorize  you  to  find  the  de- 
fendant guilty  as  charged  in  the  indictment  in  this  case,  the  ma- 
terial facts  proved  must  be  susceptible  of  explanation  upon  no  rea- 
sonable hypothesis  consistent  with  his  innocence.** 

80  Bones  v.  State,  23  So.  138,  117  «i*Jackson  v.  State,  45  S.  B.  604, 
Ala.  138.  llS-Ga.  780. 

81  People  V.  Botkln,  98  P.  861,  9  84  Larrance  v.  People,  78  N.  B.  50, 
CaL  App.  244.  222  111.  155. 

82  May  T.  People,  6  P.  816,  8  Colo.  ss  Binns  y.  State,  66  Ind.  428. 
210. 
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I  1991(7).    Miftslsalppl. 

The  jury  are  instructed  that,  if  the  evidence  in  the  case  leaves 
it  indifferent  which  of  several  hypotheses  arising  and  growing  out 
of  the  evidence  in  the  case  is  true,  or  merely  establishes  some 
finite  probability  in  favor  of  the  hypothesis  of  guilt,  rather  than  an- 
other, such  evidence  cannot  amount  to  legal  proof  of  guilt,  how- 
ever great  the  probability  may  be.** 

i  1991(8).   North  Carolina 

The  jury  are  instructed  that,  where  the  act  or  language  of  a 
person  may  be  attributed  to  two  motives,  one  criminal,  the  other 
not,  the  law  will  ascribe  it  to  that  which  is  innocent.  This  is  a 
general  rule,  and  applies  in  this  case,  unless  the  testimony  con- 
vinces the  jury  the  criminal  motive  is  the  true  one.*' 

{  1991(9).   Wmt  Virginia 

The  court  further  instructs  the  jury  that,  if  any  one  of  the  facts 
necessary  to  show  the  guilt  of  the  defendant  is  consistent  with  his 
innocence,  then  the  jury  must  acquit." 

§  1992.  Effect  of  discrepancies  in  testimony  on  immaterial  mat- 
ters 
The  jury  are  instructed  that,  if  you  should  find  that  there  are 
discrepancies  or  inconsistencies  existing  in  the  testimony  of  any 
witness,  or  between  the  testimony  of  any  witnesses,  or  if  you 
should  find  yourselves  disagreeing  over  various  issues,  real  or  ap- 
parent, you  should  then  ascertain  whether  or  not  such  discrep- 
ancies or  inconsistencies,  or  such  points  of  difference,  affect  the 
main  issue  in  this  case.  Examine  such  discrepancies  or  incon- 
sistencies and  such  disputed  points,  look  at  the  same  squarely,  and 
ask  yourselves  these  questions:  How  does  the  decision  of  this, 
or  that,  T>r  the  other  discrepancy,  or  matter  in  dispute,  affect  the 
main  issue  in  this  case?  Regardless  of  what  may  be  the  truth  of 
such  discrepancy  or  issue,  did  or  did  not  the  defendant  accept  a 

bribe  from  ?     Is  such  discrepancy  or  such  disputed  point 

material  to  establish  this  main  and  material  fact?  If  they  are 
not  material,  if  the  decision  of  the  same  is  not  necessary  to  ena- 
ble you  to  arrive  at  the  truth  of  this  main  issue,  then  such  dis- 
crepancies or  disputed  points  are  immaterial  and  minor  matters, 
and  do  not  waste  further  time  in  discussing  or  considering  them. 
Spend  no  time  in  the  discussion  of  minor  matters  which,  whether 
true  or  false,  do  not  affect  and  are  not  necessary  to  enable  you 
to  answer  the  important  question:  Did  defendant  accept  a  bribe 
from ?«^ 

s«  Petty   v.   State,  35  So.   213,  88  88  state  v.  Kerns,  34  S.  E.  734,  47 

Mi88.  2e0.  W.  Va.  266. 

•T  State  y.  Jaeksosi  40  S.  £.  41, 129  8»  state    v.    Wappenstein,    121    P. 

N.  G.  558.  989,  67  Wash.  502.     Tbls  is  proper, 
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§  1993.    Reasonable  doubt 

I  1993(1).    Uaited  states 

The  jury  are  instructed  that  the  defendant  in  this  case  is  pre- 
sumed to  be  innocent  until  his  guilt  is  established  by  legal  and 
competent  evidence  beyond  a  reasonable  doubt,  and  if  you  have 
a  reasonable  doubt  of  his  guilt  you  should  acquit  him.  By  reason- 
able doubt  you  wUl  understand  that  the  court  does  not  mean 
fanciful  conjecture  which  an  imaginative  man  may  conjure  up, 
but  the  doubt  which  reasonably  flows  from  the  evidence,  or  the 
want  of  evidence,  and  a  doubt  for  which  the  sensible  man  could 
give  a  good  reason,  which  reason  must  be  based  on  the  evidence, 
or  the  want  of  evidence,  such  a  doubt  as  a  sensible  man  would  act 
upon  or  decline  to  act  upon  in  his  own  concerns.  If  you  have 
such  a  doubt,  the  defendant  is  entitled  to  the  benefit  of  that  doubt 
and  you  should  acquit  him ;  but  if  you  are  satisfied  from  the  evi- 
dence that  he  is  shown  to  have  committed  the  offense  with  which 
he  is  charged,  you  should  find  him  guilty.*® 

The  jury  are  instructed  that  in  criminal  cases  guilt  must  be  es- 
tablished beyond  a  reasonable  doubt,  and  the  burden  of  establish- 
ing such  guilt  rests  upon  the  government.  The  law  does  not 
require  of  the  defendant  that  he  prove  himself  innocent,  but  the 
law  requires  the  government  to  prove  the  defendant  guilty,  in  the 
manner  and  form  as  charged  in  the  indictment,  beyond  a  reason- 
able doubt,  and  unless  they  have  done  so,  the  jury  should  acquit. 
Before  a  verdict  of  guilty  can  be  rendered,  each  member  of  the 
jury  must  be  able  to  say,  in  answer  to  his  individual  conscience, 
that  he  has  in  his  mind  arrived  at  a  fixed  opinion,  based  upon  the 
law  and  the  evidence  of  the  case,  and  nothing  else,  that  the  de- 
fendant is  guilty.** 

The  court  further  charges  you  that  a  reasonable  doubt  is  a  doubt 
based  on  reason,  and  which  is  reasonable  in  view  of  all  the  evi- 
dence. And  if,  after  an  impartial  comparison  and  consideration  of 
all  the  evidence,  or  from  a  want  of  sufficient  evidence  on  behalf 
of  the  government  to  convince  you  of  the  truth  of  the  charge,  you 
can  candidly  say  that  you  are  not  satisfied  of  the  defendant's  guilt, 
you  have  a  reasonable  doubt;  but  if,  after  such  impartial  compari- 
son and  consideration  of  all  the  evidence,  you  can  truthfully  say 
that  you  have  an  abiding  conviction  of  the  defendant's  guilt,  such 
as  you  would  be  willing  to  act  upon  in  the  more  weighty  and  im- 

in  connection  with  other  Instructlcnis  this  instruction  the  reviewing  court 

defining  the   issues  and   telling  the  says  that  as  a  whole  it  was  such  that 

Jury    tbat    they    are    the    exclusive  the  defendant  could  not  have  been 

judges  of  the  credibiUty  of  the  wit-  prejudiced  by  it. 
oesses.  ^^  Shepard  v.  United  Stat^  (O.  O. 

90  SoteUo  v.  United  States  (O.  C.  A.  A.  CaL)  236  F.  78,  149  a  C.  A.  283, 
Tex.)  256  W.  721,  168  O.  O.  A.  67.    Of 
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portant  matters  relating  to  your  own  affairs,  you  have  no  reason- 
able doubt** 

The  jury  are  instructed  that  the  biirden  of  proving  the  guilt  of 
the  defendant  rests  upon  the  government,  and  that  the  proof  must 
satisfy  the  jury  of  such  guilt  beyond  any  reasonable  doubt  that 
may  arise  upon  all  the  evidence. in  the  case,  in  order  to  warrant 
a  conviction.** 

The  jury  are  instructed  that  in  a  case  of  this  kind  you  cannot 
find  the  defendant  guilty,  unless  you  are  satisfied  of  his  guilt  be- 
yond a  reasonable  doubt.  You  must  remember  that  in  a  criminal 
case  the  amount  of  proof  that  is  required  on  the  part  of  the  govern- 
ment is  different  from  the  amount  of  proof  that  is  required  of  the 
successful  party  in  a  civil  suit.  In  a  civil  suit  the  verdict  goes  in 
favor  of  the  party  who  has  the  preponderance  of  proof.  That 
means  the  party  who  has  more  proof  than  the  other  side.  But  in 
a  criminal  case  you  start  out  with  the  presumption  that  the  man 
brought  to  the  bar  of  the  court  is  an  innocent  man,  and  the  jury  sit 
in  their  seats,  and  await  the  time,  if  it  ever  comes,  when  the 
government  convinces  them  beyond  a  reasonable  doubt  that  the 
man  is  guilty.  Whenever  that  condition  of  things  is  produced  in 
your  minds,  then  it  is  your  bounden  duty  to  find  the  defendant 
guilty,  regardless  of  what  the  consequences  may  be;  and  if 
you  arc  satisfied  beyond  a  reasonable  doubt  that  the  defendant  is 
guilty,  then  you  have  no  right  to  withhold  that  verdict  simply  be- 
cause of  some  question  of  sentiment  on  your  part,  or  some  ques- 
tion of  mercy,  or  some  question  of  prejudice.  While  I  have  said 
to  you  that  you  must  be  convinced  beyond  a  reasonable  doubt,  do 
not  make  the  mistake  to  believe  that  you  must  be  satisfied  beyond 
all  possible  doubt,  because  that  is  not  the  law,  and  it  would  not  be 
reasonable,  either,  that  you  must  be  satisfied  beyond  every  possible 
doubt.  There  is  nothing  certain  except  in  the  domain  of  mathe- 
matics.* I  do  not  know  what  could  be  proved  beyond  all  possible 
doubt.  All  that  you  are  called  upon  to  do  is  to  determine  whether 
or  not  this  defendant  has  been  proved  to  you  to  be  guilty  in  such 
a  way  that  there  is  no  reasonable  doubt  arising  in  your  minds.  Of 
course,  if  the  doubt  arising  in  your  minds  is  an  unreasonable  doubt, 
you  should  pay  no  attention  to  that  doubt.  But  if,  as  reasonable 
men,  considering  a  matter  of  grave  importance,  you  should  come 
to  the  conclusion  that  a  certain  amount  of  proof  establishes  that 
conclusion  in  such  a  manner  that  you  have  no  reasonable  doubt 
about  it,  then  that  is  the  condition  of  mind  in  which  you  must 

•2  Shepard  v.  United  States,  236  F.      Pa.)   159  Fed.  919,  87   C.   C.  A.   99. 
73,  149  C.  C.  A.  283.  certiorari  denied  28   S.  Ct.'  761,  209 

•sGook  v.  United  States  (O.  a  A.      U.  S.  551,  52  L.  Ed.  922. 

iNST.Ta  Jl7BIE6~143 
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be  before  you  find  this  man  guilty ;  but  you  are  not  required  to  go 
beyond  that  and  be  convinced  beyond  every  possible  doubt.** 

§  1993(2).   Alabama 

The  court  charges  the  jury  that,  if  after  a  full  consideration  of 
all  the  evidence  the  guilt  of  defendant  is  not  proven  to  a  moral  cer- 
tainty, then  the  jury  must  find  defendant  not  guilty.*' 

The  court  charges  the  jury  that  the  innocence  of  defendant  is 
presumed  until  his  guilt  is  established  by  the  evidence  in  all  the 
material  aspects  of  the  case  beyond  a  reasonable  doubt,  to  a  moral 
certainty,  and  it  may  also  be  said  that  evidence  of  guilt  must  be 
strong  and  cogent,  and,  unless  it  is  so  strong  and  cogent  as  to  show 
that  defendant  is  guilty  to  a  moral  certainty,  defendant  should  be 
acquitted.** 

The  court  charges  the  jury  that  the  law  presumes  the  defendant 
to  be  innocent  of  the  commission  of  the  offense  charged  in  the  in- 
dictment, and  this  presumption  continues  to  go  in  favor  of  the 
defendant  until  the  evidence  convinces  the  jury,  beyod  a  reasonable 
doubt,  of  his  guilt;  and  you  cannot  find  the  defendant  guilty  of 
any  offense  charged  in  the  indictment  until  the  evidence  in  the 
case  satisfies  you,  beyond  all  reasonable  doubt,  of  his  guilt ;  and,  so 
long  as  you,  or  any  of  you,  have  a  reasonable  doubt  as  to  the  ex- 
istence of  any  of  the  elements  necessary  to  constitute  the  offense, 
you  should  not  find  the  defendant  guilty.*' 

The  jury  are  instructed  that  it  is  not  every  doubt  that  justifies  an 
acquittal,  because  everything  pertaining  to  human  affairs  may  be 
subject  to  some  doubt.  A  doubt  must  be  reasonable,  such  as 
grows  out  of  the  sufficiency  of  the  evidence  to  convince  the  jury 
to  a  moral  certainty  .of  the  defendant's  guilt.** 

The  jury  are  instructed  that  the  state  is  not  required  to  prove  the 
defendant's  guilt  to  an  absolute  or  mathematical  certainty,  but  only 
to  a  moral  certainty.  If  the  jury  is  morally  certain  of  the  defend- 
ant's guilt,  they  should  find  him  guilty.** 

I  charge  you,  gentlemen  of  the  jury,  that,  if  there  is  one  single 
fact  proved  to  the  satisfaction  of  the  jury  which  is  inconsistent  with 
defendant's  guilt,  this  is  sufficient  to  raise  a  reasonable  doubt,  and 
the  jury  should  acquit.* 

The  court  charges  the  jury  that  in  whatever  form  the  question 
of  a  reasonable  doubt  may  be  couched,  and  however  it  may  be 

»4  Alexis  V.  United  States  (C.  C.  A.  os  Simmons  v.   State,  48   So.  606, 

La.)  129  F.  60,  63  C.  C.  A.  502.  loS  Ala.  8. 

»5  Yorty  V.   State,   65   So.   914,   11  99  Simmons  v.  State,  48  So.  606,  158 

Ala.  App.  160.  Ala.  S. 

o«  Davis   V.   State,  62   So.   1027.  8  i  Simmons  v.  State,  48  So.  606,  158 

Ala.  App*.  147.  Ala.  8. 

»7  Parker  v.  State,  59  So.  518,  5 

Ala.  App.  64«  « 
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twisted  by  words,  a  reasonable  doubt  is  no  more  than  a  reasonable 
doubt,  and  that,  in  considering  the  case,  you  are  not  to  go  beyond 
the  evidence  to  hunt  up  doubt,  nor  must  you  entertain  such  doubts 
as  are  merely  imaginary  or  conjectural.  A  doubt,  to  justify  an  ac- 
quittal, must  be  reasonable,  and  it  must  arise  from  a  candid  and 
impartial  investigation  of  all  the  evidence  in  the  case,  and  if,  after 
considering  all  the  evidence,  you  can  say  that  you  have  a  fixed  con- 
\4ction  of  the  truth  of  the  charge,  you  are  satisfied  beyond  a  rea- 
sonable doubt.* 

The  court  charges  the  jury  that  a  reasonable  doubt  must  be  an 
actual  and  substantial  doubt,  not  a  mere  possibility  or  speculation. 
It  is  not  a  mere  possible  doubt,  because  everything  relating  to 
human  affairs  and  depending  upon  moral  evidence  is  open  to  some 
possible  or  imaginary  doubt.* 

The  court  charges  the  jury  that  the  expressions  that  the  jury 
must  find  the  defendant  not  guilty  "unless  the  evidence  against 
him  should  be  such  as  to  exclude  to  a  moral  certainty  every  hy- 
pothesis but  that  of  his  guilt  of  the  offense  imputed  to  him,"  and 
that  "the  evidence  for  the  state  should  be  so  convincing  as  to  lead 
the  minds  of  the  jury  to  the  conclusion  that  the  accused  cannot  be 
guiltless,"  are  but  strong  expressions  of  the  full  measure  of  proof 
which  the  law  exacts  before  it  will  sanction  a  conviction  of  a  crim- 
inal offense,  all  of  which  only  means  that  the  jury  must  be  con- 
vinced beyond  a  reasonable  doubt.* 

I  charge  you,  gentlemen  of  the  jury,  that  the  doubt  that  would 
justify  an  acquittal  must  be  actual  and  substantial,  not  a  mere 
possible  doubt,  because  everything  relating  to  human  affairs  and 
depending  on  moral  testimony  is  optsn  to  some  possible  or  imag- 
inary doubt.' 

I  charge  you,  gentlemen  of  the  jury,  that  a  reasonable  doubt  that 
would  justify  an  acquittal  must  grow  out  of  the  evidence  after  the 
consideration  of  the  whole  of  the  evidence  in  the  case.* 

The  jury  are  instructed  that,  if  the  evidence  is  reasonably  con- 
sistent with  the  defendant's  innocence,  you  should  promptly  acquit 
him.' 

The  jury  are  instructed  that,  if  you  find  from  all  the  evidence 
in  the  case  that  there  is  a  probability  of  defendant's  innocence,  you 
should  acquit  him.* 

«  Bluett  V.  State,  44  So.  84. 151  Ala.  »  Tribble  v.  State,  40  So.  93S,  145 

41.  Ala.  23. 

i  Bluett  T.  State,  44  So.  84,  151  Ala.  o  Tribble  r.  State,  40  So.  938,  145 

41;    Smith  v.  State,  40  So.  957,  145  Ala.  23. 

Ala.  17 ;    Jimmerson  v.  State,  32  So.  7  Neiison  v.  State,  40  So.  221,  146 

141.  133  Ala.  18.  Ala.  683. 

4  Smith  V.  State,  40  So.  957,  145  s  Neiison  v.  State,  40  So.'  221,  146 

Ala.  17.  Ala.  683. 
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The  jury  are  instructed  that  the  burden  is  on  the  state  to  con- 
vince you  of  defendant's  guilt  to  the  exclusion  of  every  reasonable 
doubt,  and  by  evidence  that  overcomes  the  presumption  of  fact, 
that  the  law  surrounds  the  defendant  with,  that  he  is  innocent  of 
crime.® 

The  court  charges  you,  gentlemen  of  the  jury,  that  if  the  evi- 
dence, or  any  part  thereof,  after  a  consideration  of  the  whole  of 
such  evidence,  generates  a  well-founded  doubt  of  defendants'  guilt, 
the  jury  must  find  the  defendants  not  guilty .^^ 

The  court  charges  you,  gentlemen  of  the  jury,  that  if,  upon  con- 
sidering all  the  evidence,  you  have  a  reasonable  doubt  about  the 
guilt  of  the  defendants,  arising  out  of  any  part  of  the  evidence,  you 
must  find  the  defendants  not  guilty.*^ 

The  court  charges  the  jury  that  a  reasonable  doubt  of  defendant's 
guilt  is  not  the  same  as  a  probability  of  his  innocence.  A  reason- 
able doubt  of  defendant's  guilt  may  exist  when  the  evidence  fails  to 
convince  the  jury  that  there  is  a  probability  of  defendant's  inno- 
cence.^ 

I  charge  you,  gentlemen  of  the  jury,  that  if,  after  considering 
all  of  the  evidence,  you  have  a  fixed  conviction  of  the  truth  of  the 
charge,  you  are  satisfied  beyond  a  reasonable  doubt,  and  it  is  your 
duty  to  convict  the  defendant.^* 

I  charge  you,  gentlemen  of  the  jury,  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  is  guilty, 
though  you  also  believe  it  possible  that  he  is  not  guilty,  you  must 
convict  him.^* 

I  charge  you,  gentlemen  of  the  jury,  that  the  doubt  must  be, 
that  will  justify  an  acquittal,  actual  and  substantial,  not  a  mere 
possible  doubt.  Because  everything  relating  to  human  affairs  and 
depending  on  moral  evidence  is  open  to  some  possible  or  imaginary 
doubt.^* 

The  jury  are  instructed  that  it  is  not  an  imaginary  or  possible 
doubt  that  authorizes  an  acquittal.  The  doubt  which  authorizes 
an  acquittal  must  be  a  reasonable  doubt.^^ 

I  charge  you,  gentlemen  of  the  jury,  if  you  believe  the  defend- 

»  Neilson  v.  State,  40  So.  221,  146  Ala.  16 ;  Jackson  v.  State.  34  So.  188, 
Ala.  683.  136  Ala.  22. 

10  Carter  v.  State,  40  So.  82,  145  i*  Gregory  v.  State,  37  So.  259,  140 

Ala.  679.  Ala.  16;  Jackson  v.  State,  34  So.  188, 

II  Carter  v.  State,  40  So.  82,  145      136  Ala.  22. 

Ala.  679.  IB  Jackson  v.  State.  34  So.  188,  186 

12  Carter  v.   State.  40  So.  82,  145  Ala.  22. 
Ala.  679;    Stewart  v.  State,  31  So.  i«Hall  v.   State,  32  So.  750,   134 

944,  133  Ala.  105.  Ala.  90. 

18  Gregory  v.  State,  37  So.  259,  140 
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ant  is  guilty,  from  the  evidence,  to  a  moral  certainty,  you  must 
convict  the  defendant.^' 

You  are  instructed  that,  if  any  individual  juror  is  not  convinced 
of  defendant's  guilt  beyond  all  reasonable  djoubt  and  to  a  moral 
certainty,  the  jury  cannot  convict.^* 

The  court  charges  the  jury,  if  the  jury  are  not  satisfied  beyond 
all  reasonable  doubt,  to  a  moral  certainty,  and  to  the  exclusion 
of  every  other  reasonable  hypothesis  but  that  of  defendant's  guilt, 
they  should  find  him  not  guilty,  and  it  is  not  necessary,  to  raise  a 
reasonable  doubt,  that  the  jury  should  find  from  all  the  evidence 
a  probability  of  defendant's  innocence  in  the  testimony,  but  such 
a  doubt  may  arise  even  when  there  is  no  probability  of  his  inno- 
cence in  the  testimony ;  and  if  the  jury  have  not  an  abiding  con- 
viction to  a  moral  certainty  of  his  guilt,  it  is  the  duty  of  the  jury 
to  find  the  defendant  not  guilty.** 

I  charge  you,  gentlemen,  that  a  "moral  certainty"  means  noth- 
ing more  than  a  reasonable  doubt.*® 

The  jury  are  instructed  that  a  reasonable  doubt  is  simply  such 
a  doubt  as  a  reason  can  be  given  for.  Therefore,  before  the  jury 
can  acquit  the  defendant  on  the  ground  that  they  have  a  reason- 
able doubt  of  defendant's  guilt,  they  must  be  able  to  give  a  rea- 
son for  so  finding,  from  the  evidence.** 

The  jury  are  instructed  that,  before  you  can  convict  the  defend- 
ant, each  of  you  must  be  satisfied,  to  a  moral  certainty,  not  only 
that  the  proof  is  consistent  with  the  defendant's  guilt,  but  that  it 
is  wholly  inconsistent  with  every  other  rational  conclusion;  and, 
unless  each  of  you  are  so  convinced  by  the  evidence  of  the  de- 
fendant's guilt  that  you  would  each  venture  to  act  upon  that  de- 
cision in  matters  of  highest  concern  and  importance  to  your  own 
interest,  then  ypu  must  find  the  defendant  not  guilty.*' 

The  jury  are  instructed  that,  if  you  would  not  be  willing  to 
act  upon  the  evidence  in  this  case  if  it  was  in  relation  to  matters 
of  the  most  solemn  importance  to  your  own  interest,,  then  you 
must  find  the  defendant  not  guilty.** 

The  jury  are  instructed  that  if  the  jury  are  not  satisfied  beyond 
all  reasonable  doubt,  to  a  moral  certainty,  and  to  the  exclusion  of 
every  other  reasonable  hypothesis  but  that  of  the  defendant's  guilt, 
they  should  find  him  not  guilty.    And  it  is  not  necessary,  to  raise 

IT  Kelly  V.  State,  32  So.  56,  133  21  Pickens  v.  State.  22  So.  551,  115 
Ala.  195,  91  Am.  St.  Rep.  25.  Ala.  42. 

i«Hale  V.   State,  26  So.  236.  122  2ft  Pickens  v.  State,  22  So.  551,  115 

Ala.  85,  Ala.  42. 

i»  Rogers  v.  State,  23  So.  82,  117  23  Pickens  v.  State,  22  So.  551,  115 
Ala.  192.  Ala.  42. 

«o  Pickens  t.  State,  22  So.  551.  115 
Ala.  42. 
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a  reasonable  doubt,  that  the  jury  should  find  from  all  the  evidence 
a  probability  of  the  defendant's  innocence,  but  such  a  doubt  may 
arise  even  when  there  is  no  probability  of  his  innocence  in  the 
testimony;  and,  if  the  jury  have  not  an  abiding  conviction  to  a 
moral  certainty  of  his  guilt,  it  is  the  duty  of  the  jury  to  find  the 
defendant  not  guilty.** 

The  court  charges  the  jury  that,  although  there  may  be  no 
probability  of  the  defendant's  innocence,  yet,  if  there  is  in  the 
minds  of  the  jury  a  reasonable  doubt  of  his  guilt,  it  is  the  duty  of 
the  jury  to  give  him  the  benefit  of  such  doubt,  and  acquit  him.** 

§  1993(3).   Arkansas 

You  are  instructed  by  the  court,  that  in  this  case  the  burden 
of  proof  rests  upon  the  prosecution  to  make  out  and  prove  to  the 
satisfaction  of  the  jury,  beyond  a  reasonable  doubt,  every  material 
allegation  in  the  indictment,  and  unless  that  has  been  done  you 
should  find  the  defendant  not  guilty .*• 

You  are  instructed  that  a  reasonable  doubt  is  not  a  mere  possi- 
ble doubt,  or  imaginary  doubt,  because  everything  relating  to  hu- 
man affairs  and  depending  upon  moral  evidence  is  open  to  some 
possible  or  imaginary  doubt ;  but  it  is  such  a  doubt  as  arises  from 
such  a  candid  and  impartial  consideration  of  all  the  evidence  in 
the  case  as  would  cause  a  reasonable  and  prudent  man  to  pause 
and  hesitate  in  the  graver  transactions  of  life;  and  a  juror  is  sat- 
isfied beyond  a  reasonable  doubt  if,  from  a  candid  consideration 
of  all  the  evidence,  he  has  an  abiding  conviction  of  the  truth  of 
the  charge.*' 

You  are  instructed  that  the  burden  is  on  the  state  to  prove  that 
the  defendant  is  guilty  as  charged  in  the  indictment,  and,  if  the 
evidence  fails  to  .satisfy  your  minds  beyond  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  then  it  is  your  duty  to  give  him  the 
benefit  of  such  doubt  and  acquit.  If  any  reasonable  view  of  the 
evidence  i§  or  can  be  adopted  which  admits  of  a  reasonable  doubt 
of  the  guilt  of  the  defendant,  then  it  is  your  duty  to  adopt  such 
view  and  acquit.** 

§  1993(4).    California 

You  are  instructed  that  the  acciised,  under  our  system,  is  pre- 
sumed to  be  innocent  until  the  contrary  is  proven,  and  in  case  of 
a  reasonable  doubt  where  his  guilt  is  satisfactorily  shown,  de- 
fendant is  entitled  to  an  acquittal.    If  you  are  satisfied  beyond  all 

24  Bell   V.    State,   22    So.   526,    115  27  Dompsey  v.  State.  102  S.  W.  704, 

Ala.  25.  83  Ark.  81. 

VBell   V.    State,   22    So.   526,    115  28  Tanks  v.  State,  75  S.  W.  851,  71 

Ala.  25.  Ark.  459. 

2«  Taylor  v.   State.  169  S.  W.  341, 
113  Ark.  520. 
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reasonable  doubt  that  the  defendant  here  is  guilty  of  the  crime 

charged    against   him   in   the   information,   that   is,   ,   you 

will  so  declare  by  your  verdict;  and,  on  the  other  hand,  if  you 
are  not  so  satisfied  you  should  return  a  verdict  finding  him  not 
guilty.** 

The  jury  are  instructed  that  the  term  "reasonable  doubt"  as 
applied  to  the  evidence  in  criminal  cases  means  an  actual  and 
substantial  doubt  arising  from  the  unsatisfactory  nature  of  the 
evidence  of  the  case.  It  does  not  mean  a  doubt  which  may  arise 
from  some  mere  whim  or  vagary  or  from  any  groundless  surmise 
or  guess.** 

You  are  instructed  that  a  defendant  in  a  criminal  case  is  never 
required  or  expected  to  prove  his  innocence,  but  the  burden  is  on 
the  prosecution  to  prove  the  defendant  guilty  of  the  crime  with 
which  he  is  charged,  and  to  prove  every  fact  essential  to  constitute 
that  crime,  beyond  all  reasonable  doubt  and  to  a  moral  certainty; 
and,  if  the  jury  cannot  say,  after  a  careful  consideration  of  all  of 
the  evidence  in  this  case,  that  the  guilt  of  the  defendant  has  there- 
Dy  been  established  beyond  all  reasonable  doubt  and  to  a  moral 
certainty,  it  is  their  sworn  duty  to  acquit  the  defendant.*^ 

The  court  instructs  you  that  under  the  law  no  jury  should,  nor 
has  it  the  right  to,  convict  the  defendant  of  a  crime  upon  mere 
suspicion,  however  strong,  nor  simply  because  there  may  be  a 
preponderance  of  all  of  the  evidence  in  the  case  against  him,  nor 
merely  because  there  is  or  may  be  strong  reason  to  suspect  that 
he  is  guilty,  but  before  a  jury  can  lawfully  convict  they  must  be 
convinced  of  the  defendant's  guilt  beyond  all  reasonable  doubt.** 

I  further  instruct  you  that  mere  probabilities  are' not  sufficient 
to  warrant  a  conviction  (nor  is  it  sufficient  that  a  greater  weight 
of  evidence  supports  the  allegations  of  the  information,  if  it  does), 
nor  is  it  sufficient  upon  the  doctrine  of  chances  that  it  is  more 
probable  that  the  defendant  is  guilty.  To  warrant  a  conviction  of 
the  defendant  he  must  be  proven  to  be  guilty  clearly  and  conclu- 
sively beyond  all  reasonable  doubt,  so  that  there  is  no  reasonable 
theory  upon  which  he  can  be  innocent  when  all  of  the  case  is  con- 
sidered together.** 

You  are  instructed  that  it  is  not  necessary  that  every  fact  and 
circumstance  given  in  evidence  should  be  proven  beyond  a  rea- 
sonable doubt,  but  only  that  every  fact  and  circumstance  neces- 
sary to  the  conclusion  of  guilt  should  be  so  established.    It  is  for 

2*  People  V.  Games  (App.)  192  P.         «2  People  v.  Bickerstaff  (App.)  190 

10S8.  P.  65G. 

30  People  v.  T.  Wab  Hing  (App.)  83  People  v.  Bickerstaff  (App.)  190 
190  P.  662.  P.  650. 

31  People  v.  Bickerstaff  (App.)  190 
P.  656. 
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you  to  decide  whether  or  not  any  particular  fact  or  circumstance 
is  a  necessary  link  in  the  chain  of  evidence ;  and  if  you  decide  that 
such  fact  or  circumstance  is  a  necessary  link,  then  it  must  be 
proved  to  your  satisfaction,  beyond  a  reasonable  doubt.** 

The  jury  are  instructed  that  all  the  presumptions  of  law,  inde- 
pendent of  evidence,  are  in  favor  of  innocence,  and  every  person 
accused  of  crime  is  presumed  to  be  innocent  until  his  guilt  is  estab- 
lished to  a  moral  certainty  and  beyond  all  reasonable  doubt.  This 
presumpti.on  attaches  at  every  stage  of  the  case  and  to  every  fact 
essential  to  a  conviction.  By  the  term  "reasonable  doubt"  is  not 
meant  every  possible  doubt  or  conjecture  that  may  suggest  itself 
to  your  minds.  A  reasonable  doubt  is  not  a  mere  guess  or  sur- 
mise, because  everything  relating  to  human  affairs  and  depending 
on  moral  evidence  is  open  to  some  possible  or  imaginary  doubt. 
As  I  have  said  before,  such  possible  doul)^s  or  imaginary  doubts 
are  not  reasonable  doubts.  A  reasonable  doubt  is  that  state  of 
the  case,  which,  after  the  entire  comparison  and  consideration  of 
all  the  evidence,  leaves  the  minds  of  the  jurors  in  that  condition 
that  they  cannot  say  they  feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  truth  of  the  charge.** 

The  jury  are  instructed  that  moral  certainty  only  is  required, 
or  that  degree  of  proof  which  produces  conviction  in  an  unpreju- 
diced mind.*' 

The  jury  are  instructed  that,  while  the  defendant  cannot  be 
convicted  unless  his  guilt  is  established  beyond  a  reasonable  doubt, 
still  the  law  does  not  require  demonstration,  that  is,  such  a  de- 
gree of  proof  as,  excluding  possibility  of  error,  produces  absolute 
certainty,  because  such  proof  is  rarely  attainable.*' 

The  jury  are  instructed  that  by  this  term  "reasonable  doubt" 
is  not  meant  every  possible  or  fanciful  doubt  or  conjecture  that 
may  suggest  itself  or  be  suggested  to  your  minds.  It  is  not  a 
mere  guess  or  surmise,  because  everything  relating  to  human  af- 
fairs and  dependent  upon  moral  evidence  is  open  to  some  fanciful 
doubt  or  conjecture.  A  reasonable  doubt  is  a  doubt  based  upon 
reason,  and  growing  out  of  the  testimony  and  evidence  in  the 
case.  A  reasonable  doubt  is  that  state  of  the  case,  which,  after 
an  entire  comparison  and  consideration  of  all  the  evidence,  leaves 
your  minds  in  that  condition  that  you  cannot  say  you  feel  an  abid- 
ing conviction,  to  a  certainty,  that  the  accused  committed  the  of- 
fense.** 

84  People  v.  WUt,  100  P.  561,  173  »▼  People  v.  Chutuk,  124  P.  566,  IS 

Cal.  477.  Cal.  App.  768. 

8  5  People  v.  Ah  liee,  128  P.  1035,  88  People  v.  Yun  Kee,  96  P.  95,  8 

164  Cal.  350.  CaL  App.  82. 

8Q  People  V.  Ghutok,  124  P.  566,  18 
Cal.  App.  768. 
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You  are  further  instructed  that  while  you  are  not  to  find  the 
defendaat  guilty  if  you  entertain  a  reasonable  doubt  of  his  gtiilt, 
YOU  are  not  to  search  for  a  doubt.  The  doubt  referred  to  must  be 
such  a  doubt  as  would  naturally  arise  in  the  mind  of  a  reasonable- 
man  upon  review  of  all  the  evidence  in  the  case.  It  means  a  seri- 
ous, substantial,  and  well-founded  doubt,  and  not  a  mere  possibility 
of  a  doubt.  It  is  such  a  doubt  as  in  the  important  transactions  of 
life  would  cause  a  reasonable  and  prudent  man  to  hesitate  and^ 
pause,  and  when  you  can  say,  after  considering  all  the  evidence  in- 
the  case,  that  you  have  an  abiding  conviction  of  the  truth  of  the 
charge,  then  you  are  the  more  satisfied  beyond  a  reasonable 
doubt.»  I 

You  are  instructed  that  the  burden  of  proof  is  upon  the  people* 
to  establish  every  material  fact  necessary  to  constitute  the  pris- 
oner's guilt.  A  mere  preponderance  is  not  sufficient  to  produce  » 
conviction  in  a  criminal  case,  and  every  one  is  presumed  to  be 
innocent  until  his  guilt  is  made  to  appear.  And  the  evidence  must 
be  of  such  character  and  weight  as  to  produce  in  your  minds  a 
conviction  of  guilt  beyond  a  reasonable  doubt.  A  reasonable  doubt 
must  be  an  honest  and  conscientious  difficulty  in  believing.  It 
is  not  merely  a  possible  doubt,  but  a  doubt  that  arises  out  of  the 
evidence;  not  a  fanciful  doubt,  nor  one  conjured  up  to  escape  con- 
sequences. It  must  be  such  a  doubt  as  shakes  the  mind  with  such 
force  as  to  compel  it  to  pause  in  yielding  belief.*^ 

{  1993(6).    CoBiieotiovt 

The  jury  are  instructed  that  a  doubt  which  entitles  the  accused 
to  an  acquittal  must  be  a  real,  substantial  doubt,  not  a  mere  pos- 
sible or  imaginary  one.  The  proof  is  sufficient  if  it  establishes  guilt 
to  a  moral  certainty,  such  a  certainty  as  firmly  and  fully  convinces 
the  understanding  of  prudent  men.*^ 

§  1993(7).    FlorMa 

As  jurors  charged  with  the  solemn  duty  in  hand,  you  must  care- 
fully, impartially,  and  conscientiously  consider,  compare,  and  weigh 
all  the  testimony;  and  if,  after  doing  this,  you  find  that  your  un- 
derstanding, judgment,  and  reason  are  satisfied  and  convinced  by 
it  to  the  extent  of  having  a  full,  firm,  and  abiding  conviction  to  a 
moral  certainty  that  the  charge  is  true,  then  you  should  find  the 
defendants  guilty.  If,  however,  after  carefully  considering,  com- 
paring, and  weighing  all  the  testimony,  both  for  the  state  and  the 
defense,  there  is  not  an  abiding  conviction  to  a  reasonable  andJ 

»»  Minich  v;  People,  9  P.  4,  8  Colo.  4i  state  v.  Long,  48  A.  493,  72  Coniw. 
440.  39. 

*«  May  T.  People,  6  P.  816,  8  Colo. 
210.  " 
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moral  certainty  as  to  the  truth  of  the  charge,  or  if,  after  having  a 
conviction,  it  is  yet  one  which  is  not  abiding  or  stable,  but  wavers 
and  vacillates,  or  is  one  of  which  there  is  not  a  moral  certainty, 
then  the  truth  of  the  charge  is  not  made  out  beyond  a  reasonable 
doubt,  and  you  should  find  a  verdict  of  not  guilty  ** 

The  court  instructs  the  jury  that  defendant  is  presumed  by  the 
law  to  be  innocent;  that  the  burden  is  upon  the  state  to  estab- 
lish his  guilt  beyond  a  reasonable  doubt ;  that  a  "reasonable  doubt" 
is  a  doubt  for  which  you  can  give  a  reason ;  in  other  words,  if  the 
evidence  of  defendant's  guilt  satisfies  you  to  such  an  extent  as  to 
leave  you  without  a  doubt  that  he  may  be  innocent,  for  which  you 
can  give  an  intelligent  reason,  then  it  would  be  your  duty  to  con- 
vict. Such  a  doubt  may  arise  either  from  affirmative  evidence  tend- 
ing to  show  the  defendant's  innocence,  or  from  the  lack  of  evi- 
dence sufficient  to  establish  his  guilt.*^ 

You  are  instructed  that  the  accused  is  always  presumed  to  be 
innocent  of  the  offense  charged  until  he  is  proved  guilty;  and  to 
overcome  this  presumption,  and  establish  his  guilt,  it  is  not  suf- 
ficient to  furnish  a  mere  preponderance  of  evidence  tending  to 
prove  his  guilt,  nor  to  prove  a  mere  probability  of  his  guilt,  but 
proof  of  his  guilt  to  the  exclusion  of  or  beyond  a  reasonable  doubt 
is  indispensable.  The  burden  of  such  proof  is  upon  the  state ;  and 
it  is  to  the  evidence  introduced  upon  the  trial,  and  to  it  alone, 
that  the  jury  are  to  look  for  such  proof.  Keeping  this  in  mind,  as 
jurors  charged  with  the  solemn  duty  in  hand,  they  must  carefully, 
impartially,  and  conscientiously  consider,  compare,  and  weigh  all 
thp  testimony,  and  if,  after  doing  this,  they  find  that  their  under- 
standing, judgment,  and  reason  are  satisfied  and  convinced  by  it 
to  the  extent  of  having  a  full,  firm,  and  abiding  conviction  to  a 
moral  certainty  that  the  charge  is  true,  then  the  charge  has  been 
proved,  to  the  exclusion  of  any  reasonable  doubt,  and  it  is  their 
duty  to  convict.  A  doubt  which  is  a  mere  possible  doubt,  or  a 
speculative,  imaginary,  or  forced  doubt,  is  not  a  reasonable,  but  an 
unreasonable,  doubt;  and  for  the  reason  that  everything  relating 
to  human  affairs  is  open  to  doubt  of*  this  character,  and  such  a 
doubt  ought  not  to  control  or  influence  the  jury  to  render  a  ver- 
dict of  acquittal  where  they  have  an  abiding  conviction  of  the 
truth  of  the  charge  as  indicated  above.  On  the  other  hand,  if, 
after  carefully  considering,  comparing,  and  weighing  all  the  tes- 
timony, there  is  not  an  abiding  conviction  to  a  reasonable  and 
moral  certainty  of  the  truth  of  the  charge,  or  if,  having  a  convic- 
tion, it  is  yet  one  which  is  not  abiding  or  stable,  but  wavers  or 
vacillates,  or  is  one  of  which  there  is  not  a  moral  certainty,  then 

*2  Bassett  v.  State,  33  So.  262,  44  *8  WaUace  v.  State,  26  So.  713,  41 

Fla.  2.  Fla.  547. 
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the  truth  of  the  charge  is  not  made  out  beyond  a  reasonable  doubt, 
and  there  must  be  an  acquittal,  because  the  doubt  is  reasonable.** 
You  are  instructed  that  a  doubt  which  is  not  suggested  by  or 
does  qot  arise  from  the  testimony  is  not  a  reasonable  doubt,  and 
should  never  be  considered;  or,  in  other  words,  if  the  testimony 
produces  a  conviction  of  the  character  indicated  above  as  being 
sufficient  to  prove  the  charge  to  the  excUision  of  a  reasonable 
doubty  the  jury  have  no  right  to  go  outside  of  the  testimony  for 
doubts  of  any  kind.** 

§  1993(8).    Georgia 

The  jury  are  instructed  that  the  defendant  comes  before  you 
with  the  presumption  of  innocence  in  his  favoi;;  that  presumption 
should  remain  with  him  until  it  is  removed  by  proof — by  proof  suf- 
ficient to  satisfy  you  beyond  a  reasonable  doubt.  A  reasonable 
doubt  is  a  doubt  that  grows  out  of  the  evidence,  either  the  want 
of  sufficient  evidence  to  satisfy,  or  the  conflicts  in  the  evidence. 
It  is  a  doubt  that  leaves  the  mind  of  the  jury,  seeking  the  truth, 
wavering  and  unsettled,  not  satisfied  from  the  evidence,  unable  to 
come  to  ^  conclusion  as  to  what  the  truth  is,  and  when  you  have 
such  a  doubt  as  that,  you  should  give  it  to  the  defendant  and  ac- 
quit him.** 

The  jury  are  instructed  that  a  reasonable  doubt  is  not  any  doubt 
which  may  visit  the  mind  of  a  juror  during  the  investigation  of  a 
case,  and  in  making  up  his  verdict.  A  mere  passing  hesitation  of 
the  mind,  if  it  is  not  of  such  gravity  [as]  to  amount  to  a  reason- 
able doubt,  will  not  justify  a  juror  in  finding  the  defendant  not 
guilty.  If  the  testimony  satisfies  him  of  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt,  he  should  [find]  the  defendant 
guilty.  A  reasonable  doubt  is  one  that  is  based  upon  some  ground 
in  the  testimony  or  the  want  of  testimony  in  the  case.  When  a 
juror  has  that  sort  of  a  doubt,  he  ought  to  acquit.  But  if  he  has 
not  a  doubt  of  that  gravity,  he  ought  to  convict,  if  the  testimony 
satisfies  him  of  his  guilt  beyond  a  reasonable  doubt.*' 

The  jury  are  instructed  that  by  a  reasonable  doubt  is  not  meant 
some  vague  or  fanciful  doubt,  but  such  a  doubt  as  arises  from  the 
testimony  in  the  mind  of  a  reasonable  man,  and  leaves  it  hesitating, 
unsettled,  and  undecided.** 

The  jury  are  instructed  that  the  doubt  must  be  a  reasonable 
doubt,  not  a  conjured-up  doubt,  such  a  doubt  as  you  might  conjure 
up  to  acquit  a  friend,  but  one  that  you  could  give  a  reason  for,** 

*♦  Lovett  v.  State,  11  So.  550,  30  47  O'DeU  v.  State,  47  S.  E.  577,  120 

Fla.  142,  17  L.  R.  A.  705.  Ga.  152. 

AS  Lovett  Y.  State,  11  So.  550,  30  48  Barnard  y.  State,  46  S.  E.  644, 

Ha.  142,  17  I*  R.  A.  705.  119  Ga.  436. 

4«  Mapp  T.  State,  106  S.  B.  801.  «»  Yann  v.  State,  9  S.  £.  945,  83  Ga. 

44. 
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I  1993(9).    lllliioU 

You  are  instructed  that  it  is  not  necessary  that  the  Jury  should 
believe  that  every  incriminating  fact  or  circumstance  in  evidence 
before  them  has  been  proven  beyond  a  reasonable  doubt,  but  that  it 
is  sufficient  if  the  jury  believe  from  the  evidence  in  the  case 
that  every  material  allegation  in  the  indictment,  in  manner  and 
form  as  therein  charged,  has  been  proven  beyond  a  reasonable 
doubt.** 

The  jury  are  instructed  that  the  rule  requiring  the  jury  to  be 
satisfied  of  the  guilt  of  the  defendant  from  the  evidence,  beyond 
a  reasonable  doubt,  in  order  to  warrant  a  conviction,  is  complied 
with,  if  taking  the.  testimony  altogether,  the  jury  are  satisfied,  be- 
yond a  reasonable  doubt,  that  the  defendant  is  guilty.  The  rea- 
sonable doubt  that  the  jury  is  permitted  to  entertain  must  be  as  to 
the  guilt  of  the  accused  on  the  whole  evidence,  and  not  as  to  any 
particular  fact  in  the  case  not  material  to  the  issue  in  the  case." 

The  jury  are  instructed  that  the  indictment  in  this  cause  is  no 
evidence  of  gviilt,  but  every  material  allegation  alleged  therein — 
and  I  mean  by  that  every  allegation  necessary  to  constitute  the 
crime  charged — must  be  proved  beyond  a  reasonable  doubt  and 
to  a  moral  certainty.  The  defendant  is  presumed  to  be  innocent, 
and  this  presumption  of  innocence  continues  until,  taking  the  evi- 
dence all  together,  there  remains  no  reasonable  doubt  as  to  his 
guilt.  Nor  will  mere  probabilities  or  a  mere  preponderance  of 
evidence  against  him  satisfy  Jthe  requirements  of  the  law.  Before 
you  can  find  him  guilty  you  must  establish  his  guilt,  as  I  have 
said,  beyond  a  reasonable  doubt;  and  this  presumption  of  the  law 
is  not  an  idle  form  to  be  disregarded  at  pleasure,  but  is  a  substan- 
tial right  of  the  defendant,  and  such  doubt  may  arise  from  the  evi- 
dence actually  oflFered  or  from  a  lack  of  evidence.  The  doubt,  how- 
ever, must  be  real — ^not  chimerical  or  fanciful,  not  a  doubt  which  is 
sought  for,  but  one  which  arises  naturally  from  the  case  and  which 
is  not  a  doubt  produced  by  undue  sensibilities  on  the  part  of  the 
jurors  as  to  the  consequence  of  their  verdict.  Taking  the  case  alto- 
gether, if  there  remains  any  reasonable  hypothesis  consistent  with 
the  innocence, of  the  defendant,  you  must  acquit  him." 

The  jury  are  instructed  that  the  meanings  of  the  phrases  "rea- 
sonable doubt"  and  "moral  certainty"  are  difficult  to  put  in  words. 
It  will  be  observed  that  in  order  to  sustain  a  conviction  it  is  not 
necessary  to  establish  the  guilt  of  a  defendant  to  an  absolute  cer- 
tainty, but  only  to  a  moral  certainty.    Absolute  certainty  is  seldom 

"0  People  V.  Stelnkraus,  126  N.  B.  b«  People  v.  Buettner,  84  N.  E.  218, 
202,  291  III.  283.  233  IlL  272,  13  Ann.  Cas.  235. 

SI  People  v.  Scarbak,  92  N.  E.  286, 
245  IlL  436. 
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obtainable  in  any  case  where  there  is  a  conflict  of  proof.  Nor  is  it 
necessary  that  the  guilt  of  the  defendant  be  established  beyond 
all  doubt,  but  only  beyond  all  reasonable  doubt,  for  it  is  seldom,  in 
matters  of  serious  controversy,  that  a  question  can  be  decided  be- 
yond every  kind  of  doubt.  Nor  will  the  fact  itself,  if  such  be  the 
fact,  that  the  question  of  guilt  or  innocence  submitted  to  you  is 
difficult  of  solution,  constitute  a  reasonable  doubt,  if  by  a  careful 
consideration  and  deliberation  that  solution  may,  in  fact,  be  estab- 
lished according  to  law.  But  if,  after  a  careful  scrutiny  of  the 
whole  case,  including  a  careful  weighing  of  the  testimony  of  the 
witnesses  according  to  the  rules  given  you  in  these  instructions 
and  a  conscientious  consideration  of  the  law  there  arises  in  your 
mind,  spontaneously  and  naturally,  without  being  sought  after,  an 
uncertainty  concerning  the  guilt  or  innocence  of  the  defendant, 
which  uncertainty  is  of  the  weight  and  quality  that  if  interposed 
in  any  of  the  graver  transactions  of  life  it  would  check  your  final 
judgment,  causing  you  to  pause  and  hesitate,  then  such  uncertainty 
amounts  to  a  reasonable  doubt.  In  other  words,  unless  you  have 
an  abiding  conviction  of  the  guilt  of  the  defendant,  you  must  ac- 
quit him.  But,  on  the  other  hand,  if  you  believe  the  defendant 
has  been  proven  guilty  under  the  law  and  the  evidence,  beyond  a 
reasonable  doubt,  you  must  convict  him,  even  though  doubts  re- 
main in  your  minds  which  do  not  amount  to  reasonable  doubts.  So, 
also,  you  must  convict  him  if  his  guilt  be  established  to  a  moral 
certainty,  though  it  be  not  established  to  an  absolute  certainty .^^ 

The  court  instructs  the  jury,  as  law,  that,  if  you  have  a  reasonable 
doubt  of  the  guilt  of  the  defendant  of  the  offense  charged  against 
him,  you  should  find  him  not  guilty.** 

The  court  instructs  the  jury  that  the  law  does  not  require  that 
the  jury  shall  believe  that  every  fact  in  a  criminal  case  has  been 
proved  be)^nd  a  reasonable  doubt  before  they  can  find  accused 
guilty.  The  reasonable  doubt  the  jury  is  permitted  to  entertain 
must  be  as  to  the  guilt  of  the  accused  on  the  whole  of  the  evidence, 
and  not  as  to  any  particular  fact  in  the  case.** 

S  1993(10).    Indiana 

You  are  instructed  that  it  is  not  every  doubt  that  is  a  reasonable 
one.  You  are  not  warranted  in  considering  as  reasonable  those 
doubts  that  may  be  merely  speculative  or  products  of  the  imagina- 
tion. A  reasonable  doubt  arises,  or  exists  in  the  mind,  naturally, 
as  a  result  of  the  evidence  or  lack  of  evidence.** 

You  are  instructed  that  the  rule  of  law  touching  reasonable  doubt 

»»  People  V.  Buettner,  84  N.  E.  218,  8  6  Weaver  v.  People.  24  N.  E.  571, 

233  111.  272,  13  Ann.  Cas,  235.  102  111.  536. 

»*  Trask  v.  People,  38  N.  E.  248, 151  »«  Hinshaw  v.  State,  124  N.  E.  458, 

111.  523.  188  Ind.  447. 
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IS  a  practical  rule,  intended  to  guide  practical  jurors  when  engaged 
in  the  serious  and  important  duty  of  administering  justice.  There 
is  nothing  in  it  that  is  mysterious  or  fanciful.  It  does  not  furnlalia 
shield  for  those  actiially  guilty  whereby  to  escape  merited  punish- 
ment. It  does  not  contemplate  absolute  or  mathematical  certainty. 
Despite  every  precaution  that  may  be  taken  to  prevent  it,  there 
may  be,  in  all  matters  depending  on  human  testimony  for  proof, 
a  mere  possibility  of  error.  But  in  this  case,  if  you  are  so  con- 
vinced by  the  evidence,  of  whatever  class  it  may  be,  and  consider- 
ing all  the  facts  and  circumstances  in  evidence  as  a  whole,  of  the 
guilt  of  this  defendant  as  charged,  that  as  prudent  men  you  would 
feel  safe  to  act  upon  such  conviction  in  matters  of  the  highest  con- 
cern and  importance  to  your  own  dearest  and  most  important  inter- 
est, under  circumstances  where  there  was  no  compulsion  or  co- 
ercion upon  you  to  act  at  all,  then  you  will  have  attained  such  a 
degree  of  certainty  as  excludes  reasonable  doubt  and  authorizes 
conviction.*' 

The  jury  are  instructed  that  the  doctrine  of  reasonable  doubt,  as 
a  rule,  has  ho  proper  application  to  mere  matters  of  subsidiary  evi- 
dence, taken  item  by  item,  but  is  applicable  always  to  the  constitu- 
ent elements  of  the  crime  charged,  and  to  any  fact  or  group  of  facts 
which  may  constitute  the  entire  proof  concerning  any  of  the  con- 
stituent or  elementary  facts  necessary  to  constitute  guilt.  If  from 
the  whole  evidence,  or  the  want  of  evidence,  any  material  fact  essen- 
tial to  a  conviction  has  not  been  established  to  your  satisfaction, 
beyond  a  reasonable  doubt,  as  explained  in  these  instructions, 
the  defendant  should  be  acquitted.** 

The  jury  are  instructed  that  the  law  presumes  the  defendant  to 
be  innocent  of  the  commission  of  any  crinie,  and  this  presumption 
continues  in  his  favor  throughout  the  trial  of  the  cause,  step  by 
step ;  and  you  cannot  find  the  accused  guilty  of  any  of  the  crimes 
covered  by  the  indictment  until  the  evidence  in  the  cause  satisfies 
you  beyond  a  reasonable  doubt  of  his  guilt.  And  so  long  as  you, 
or  any  one  of  you,  have  a  reasonable  doubt  as  to  the  existence  of 
any  of  the  several  elements  necessary  to  constitute  the  several 
crimes  above  defined,  the  accused  cannot  be  convicted  of  such 
crime.*® 

§  1993(11).    Iowa 

The  jury  are  instructed  that,  if  there  is  a  reasonable  doubt  of 
the  defendant  being  proved  guilty,  he  must  be  acquitted.  In  crim- 
inal cases,  full  and  satisfactory  proof  of  guilt  is  required.     No 

57  Hlnshaw  v.  State,  124  N.  E.  458,  os  Aszman  v.  State,  24  N.  E.  123, 
188  Ind.  447.  123  Iiid.  347,  8  L.  E.  A.  83. 

5  8  Hank  V.  State,  46  X,  E.  127,  148 
Ind.  238. 
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mere  weight  of  evidence  will  warrant  a  conviction,  unless  it  be 
so  strong  and  satisfactory  as  to  remove  from  your  minds  all  rea- 
sonable doubt  of  the  guilt  of  the  accused.  In  considering  this  case, 
you  are  not  to  go  beyond  the  evidence  to  hunt  for  doubts.  Nor 
should  you  entertain  such  doubts  as  are  merely  chimerical,  or  are 
based  upon  groundless  conjecture.  A  doubt,  to  justify  an  ac- 
quittal, must  be  reasonable,  and  arise  from  a  candid  and  impartial 
consideration  of  all  the  evidence  in  the  case,  and  then  it  must  be 
such  a  doubt  as  would  cause  a  reasonable,  prudent,  and  considerate 
man  to  hesitate  and  pause  before  acting  in  the  grave  and  more 
important  affairs  of  life.  If,  after  a  careful  and  impartial  consid- 
eration of  all  of  the  evidence  in  the  case,  you  can  say  and  feel 
that  you  have  a  firm  and  abiding  conviction  of  the  guilt  of  the 
defendant,  and  are  fully  satisfied  of  the  truth  of  the  charge  to  a 
moral  certainty,  then  you  are  satisfied  beyond  a  reasonable  doubt.*® 

S  1993(12).     Kansas 

I  further  instruct  you  that  you  cannot  convict  the  defendant  of 
any  crime,  unless  his  guilt  is  proven  to  your  satisfaction  beyond  a 
reasonable  doubt.  In  the  use  of  the  term  "reasonable  doubt"  I 
do  not  mean  any  possible  doubt — a  merte  speculation  or  captious 
quibble  suggested  for  the  purpose  of  evading  the  performance  of 
an  honest  duty — but  I  mean  such  a  fair  and  reasonable  uncertainty 
concerning  the  falsity  or  truth  of  any  matter  or  thing  as  would  nat- 
urally and  honestly  be  suggested  to  the  mind  of  any  candid  and 
conscientious  man  after  a  careful  and  impartial  consideration  of 
such  matter  if  submitted  to  him  for  examination  and  determina- 
tion; and,  so  long  as  there  is  such  a  reasonable  doubt  of  guilt 
being  satisfactorily  proved  by  the  evidence,  the  defendant  must  be 
acquitted.'* 

The  jury  are  instructed  that  a  reasonable  doubt  means  a  doubt 
which  has  some  good  reason  for  it  arising  out  of  the  evidence  or 
lack  of  evidence  in  the  case.  Such  a  doubt  as  you  are  able  to  find 
in  the  evidence  or  lack  of  evidence  a  reason  for .•* 

I  1993(13).    Kentueky 

The  jury  are  instructed  that,  if  you  entertain  a  reasonable  doubt, ^ 
from  the  evidence,  of  the  guilt  of  the  accused,  he  is  entitled  to  an  ac- 
quittal.« 

You  are  instructed  that  the  law  presumes  the  defendant  to  be  in- 
nocent until  proven  guilty  beyond  a  reasonable  doubt,  and  if,  up- 

•0  state  v.  Blsham,  31  N.  W.  66,  Kan.  406,  11  L.  R.  A.  (N.  S.)  87,  12 

70  Iowa,  531.  Ann.  Cas.  412. 

•1  State  v.  Roberts,  147  P.  828,  95  ««  Commonwealth  v.  Stites,  227  S. 

Kan.  280.  W.  574,  190  Ky.  402, 

•«  State  v.  Wolfley,  89  P.  1046,  75 
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on  the  entire  case,  the  jury  have  a  reasonable  doubt  of  defendant's 
having  been  proven  guilty,  or  a  reasonable  doubt  as  to  any  fact 
necessary  to  establish  his  guilt,  then  you  will  find  the  defendant 
not  guilty.* 

The  jury  are  instructed  that  the  law  presumes  the  innocence  of 
the  defendant  until  his  guilt  has  been  proved  beyond  a  reasonable 
doubt,  and  if,  upon  the  whole  case,  the  jury  should  have  a  reason- 
able doubt  from  all  the  evidence  as  to  whether  or  not  the  defend- 
ant has  been  proved  guilly,  they  will  find  him  not  guilty.** 

;  1993(14).    Louisiana 

The  jury  are  instructed  that  the  state  must  prove  every  ingredient 
of  guilt  beyond  a  reasonable  doubt.  This  doubt  must  be  a  rea- 
sonable one;  that  is,  one  founded  upon  a  real,  tangible,  substan- 
tial basis,  and  not  upon  a  mere  caprice,  fancy,  or  conjecture.  It 
must  be  such  a  doubt  as  would  induce  action  without  hesitation  in 
an  important  matter  by  reasonable  men  in  the  exercise  of  an  ordi- 
nary, yet  prudent,  judgment.  It  must  be  such  a  doubt  as  would 
make  you  feel  you  had  not  an  abiding  conviction  as  to  the  prison- 
er's guilt.  If,  after  giving  a  fair  and  impartial  consideration  to 
all  the  facts  in  the  case,  you  find  the  evidence  unsatisfactory  upon 
any  point  indispensably  necessary  to  constitute  the  prisoner's 
guilt,  this  would  give  rise  to  such  a  reasonable  doubt  as  would 
justify  you  in  rendering  a  verdict  of  not  guilty.  You  are  not  per- 
mitted to  go  beyond  the  evidence  to  seek  for  doubts,  but  must 
confine  yourselves  strictly  to  a  dispassionate  and  impartial  con- 
sideration of  the  testimony  given  upon  the  trial.  You  should  not 
resort  to  extraneous  facts  or  circumstances  in  reaching  your  ver- 
dict.«« 

{  1993(15).    Massachusetts 

The  jury  are  instructed  that  the  term  "reasonable  doubt"  is  one 
often  used,  probably  pretty  well  understood,  but  not  easily  defined. 
It  is  not  mere  possible  doubt;  because  everything  relating  to 
human  affairs,  and  depending  on  moral  evidence,  is  open  to  some 
possible  or  imaginary  doubt.  It  is  that  state  of  the  case  which, 
after  the  entire  comparison  and  consideration  of  all  the  evidence, 
leaves  the  minds  of  jurors  in  that  condition  that  they  cannot  say 
they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth 
of  the  charge.  'The  burden  of  proof  is  upon  the  prosecutor.  All 
the  presumptions  of  law  independent  of  evidence  are  in  favor  of 
innocence,  and  every  person  is  presumed  to  be  innocent  until  he  is 
proved  guilty.    If,  upon  such  proof,  there  is  reasonable  doubt  re- 

•  Harris  v.  Commonwealth,  174  S.  *b  state  v.  NichoUs,  23  So.  080,  60 

W.  476, 163  Ky.  781.  La.  Ann.  690; 

0«  Minniard  v.  Ck)mmon wealth,  164 
S.  W.  804.  158  Ky.  210. 
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maining,  the  accused  is  entitled  to  the  benefit  of  it  by  an  acquittal ; 
for  it  is  not  sufficient  to  establish  a  probability,  though  a  strong 
one  arising  from  the  doctrine  of  chances,  that  the  fact  charged  is 
more  likely  to  be  true  than  the  contrary,  but  the  evidence  must  es- 
tablish the  truth  of  the  fact  to  a  reasonable  and  moral  certainty, 
a  certainty  that  convinces  and  directs  the  understanding,  and 
satisfies  the  reason  and  judgment,  of  those  who  are  bound  to  act 
conscientiously  upon  it.  This  we  take  to  be  proof  beyond  reasona- 
ble doubt,  because,  if  the  law,  which  mostly  depends  upon  consider- 
ations of  a  moral  nature,  shpuld  go  further  than  this,  and  require 
absolute  certainty,  it  would  exclude  circumstantial  evidence  al- 
together,** 

f  1993(16).     MMIgaii 

You  are  instructed  that  the  defendant  is  presumed  to  be  innocent 
until  proved  guilty  beyond  a  reasonable  doubt,  and  a  reasonable 
doubt  is  not  a  vain,  possible,  imaginary,  or  captious  doubt,  but.  a 
fair  doubt  founded  on  reason  and  common  sense,  growing  out  of  the 
evidence  or  lack  of  evidence  in  the  case.  It  is  such  a  doubt  that, 
after  a  careful  review  of  all  the  testimony,  you  cannot  say  you  have 
an  abiding  conviction  to  a  moral  certainty  of  the  defendant's  guilt. 
If  you  have,  give  him  the  benefit  of  it  and  acquit  him.  If  not,  you 
may  convict  him  of  the  charge  in  the  information.*' 

It  has  been  said  that  a  juror  is  satisfied  beyond  a  reasonable  doubt 
as  to  a  matter  in  controversy  when  after  a  full  and  fair  consid- 
eration of  all  the  testimony  given  in  a  case  he  can  say  that  he  has 
an  abiding  conviction  to  a  moral  certainty  that  the  charge  made 
has  been  established  as  having  been  committed  by  the  accused. 
And  in  that  connection  you  should  bear  in  mind  that  it  is  essential 
that  each  element  of  the  offense  charged  must  be  proved  by  that 
measure  of  proof  beyond  a  reasonable  doubt.** 

You  are  instructed  that  a  reasonable  doubt,  gentlemen,  is  a  fair 
doubt,  growing  out  of  the  testimony  of  the  case.  It  is  not  a  mere 
imaginary,  captious,  or  possible  doubt..  There* are  very  few  things 
in  this  world  outside  of  mathematics,  gentlemen,  that  are  capable  of 
demonstration.  But  it  is  a  fair  doubt,  based  upon  reason  and 
common  sense.  It  is  such  a  doubt  as  may  leave  your  minds,  after  a 
careful  examination  of  all  the  evidence  in  the  case,  in  that  condi- 
tion that  you  cannot  say  that  you  have  an  abiding  conviction  to 
a  moral  certainty,  from  the  evidence  in  the  case,  of  the  truth  of  the 
charge  here  made  against  the  respondent.    Now,  app\y  this  rule  to 

••Commonwealth  v.  Webster,  5  «8  People  v.  Kenyon,  167  N.  W.  997, 
Cnsh.  295.  52  Am.  Dec.  711.  201  Mich.  647. 

«» People  V.  Williams,   175  N.  W. 
187,  208  Mich.  586. 
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this  case  and  to  this  respondent.  If  you  should  become  satisfied 
from  the  evidence  that  he  is  guilty  of  murder,  so  that  you  can 
say :  "There  may  be  a  possible  doubt,  but  there  is  no  reasonable 
doubt;  I  am  morally  satisfied  and  certain  from  the  evidence  in  the 
case  that  the  respondent  is  guilty" — then  you  should  say  so  by  your 
verdict.'* 

The  jury  are  instructed  that,  to  justify  your  conviction  of  the 
accused  of  any  offense  within  the  charge  made  in  the  information, 
it  is  the  duty  of  the  people,  and  on  them  rests  the  burden  thereof, 
to  satisfy  you  by  competent  evidence  that  the  respondent  is  guilty 
beyond  a  reasonable  doubt.'* 

The  jury  are  instructed  that  a  reasonable  doubt  is  such  a  doubt 
arising  out  of  the  evidence  that  you  cannot  say,  to  a  moral  certainty, 
that  the  defendant  is  guilty ;  and,  if  there  is  any  other  reasonable 
explanation  of  the  death  of  the  stranger  than  the  guilt  of  the  de- 
feijdant,  you  are  bound  to  acquit.'^ 

§  1993(17).    Missouri 

You  are  instructed  that  if,  upon  the  whole  case  the  jury  enter- 
tain a  reasonable  doubt  of  defendant's  guilt,  you  will  acquit  the 
defendant,  but  to  justify  an  acquittal  upon  the  ground  of  doubt 
alone  it  must  be  a  substantial  doubt  of  defendant's  guilt,  based 
upon  and  arising  out  of  all  the  facts  and  circumstances  given  in 
evidence,  and  not  a  mere  possibility  of  his  innocence.'* 

The  court  instructs  the  jury  that  if,  upon  consideration  of  all  the 
evidence,  you  have  a  reasonable  doubt  of  the  defendants*  guilt, 
you  should  acquit ;  but  a  doubt,  to  authorize  an  acquittal  on  that 
ground,  ought  to  be  a  substantial  doubt  touching  the  defendants' 
guilt»  and  not  a  mere  possibility  of  their  innocence,'* 

You  are  instructed  that  the  law  presumes  the  innocence,  and  not 
the  guilt,  of  the  defendants;  and  this  presumption  attends  them 
throughout  the  trial,  and  at  the  end  entitles  them  to  an  acquittal 
unless  the  evidence  in  the  case  when  taken  as  a  whole  satisfies 
you  of  their  guilt  beyond  a  reasonable  doubt.  You  are,  however, 
instructed  that  a  reasonable  doubt  of  the  guilt  of  the  defendants 
which  would  warrant  you  in  acquitting  them  on  the  ground  of 
your  having  such  reasonable  doubt  of  their  guilt  should  be  a  sub- 
stantial doubt  of  their  guilt  upon  a  full  and  fair  consideration  by 
you  of  all  the  evidence,  facts,  and  circumstances  in  the  case,  and  not 
a  mere  possibility  that  they  may  be  innocent.'* 

The  jury  are  instructed  that  the  law  presumes  the  defendant  to 

«•  People  V.  Swartz,  76  N.  W.  491,  72  state  v.  Amett,  210  S.  W.  82. 

118  Mich.  292.  T8  state  v.  I^wis,  201  S.  W.  80,  273 

TO  People  V.  WiUett,  62  N.  W.  1115,  Mo.  518. 
105  Mich.  110.  T4  State  v.  Spaugh,  98  S.  W.  55,  200 

71  People  V.  Stewart,  42  N.  W.  662,  Mo.  571. 
75  Mich.  21. 
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be  innocent  of  the  offense  charged.  It  devolves  upon  the  state  to 
prove  him  guilty  beyond  a  reasonable  doubt.  If  you  have  a  reason- 
able doubt  of  his  guilt,  you  should  acquit  him ;  but  a  doubt,  to  au- 
thorize an  acquittal  on  that  ground,  should  be  a  substantial  doubt 
founded  upon  the  evidence,  and  not  a  mere  possibility  of  "inno- 
cence." " 

The  jury  are  instructed  that  to  authorize  an  acquittal  on  the 
ground  of  reasonable  doubt  alone  such  doubt  should  be  a  substan- 
tial doubt  arising  out  of  the  evidence,  and  not  a  mere  possibility 
that  the  defendant  is  innocent.'* 

The  court  instructs  the  jury  that  the  indictment  preferred  against 
the  defendant  in  this  case  is  a  mere  formal  accusation,  and  is  of  it- 
self no  evidence  whatever  of  his  guilt.  Before  the  jury  can  find  the 
defendant  guilty  they  must  believe  and  find  from  the  evidence  be- 
fore them,  and  that  beyond  all  reasonable  doubt,  that  he,  the  said 
defendant,  and  in  the  manner  and  by  some  of  the  means  mentioned 
in  the  said  indictment,  willfully,  intentionally,  deliberately,  and 
premeditatedly,  on  purpose,  and  with  malice  aforethought,  did  kill 

the  said .    And  the  court  further  instructs  the  jury  that  by 

the  term  "reasonable  doubt"  is  meant  that  state  of  the  case  which, 
after  the  entire  comparison  arid  consideration  of  the  evidence^ 
leaves  the  minds  of  the  jurors  in  that  condition  that  they  cannot 
say  they  feel  an  abiding  conviction  to  a  moral  certainty  that  the 
charge  is  true.'' 

The  court  instructs  the  jury  that  if  the  whole  evidence  in  this 
case  leaves  their  minds  in  such  condition  that  they  are  neither 
morally  certain  of  the  defendant's  innocence  nor  morally  certain 
of  his  guilt,  then  a  reasonable  doubt  exists,  and  the  jury  must  give 
the  defendant  the  benefit  of  such  doubt,  and  acquit  him.'* 

The  jury  are  instructed  that,  if  you  have  a  reasonable  doubt  of 
the  guilt  of  defendant,  you  should  acquit  him ;  biit  a  doubt,  to  au- 
thorize an  acquittal  on  that  ground,  ought  to  be  a  substantial  doubt 
touching  defendant's  guilt,  and  not  a  mere  belief  in  the  possibility 
of  his  innocence.'* 

i  1993(18).    MMtaM 

The  jury  are  instructed  that  a  reasonable  doubt,  within  the  mean- 
ing of  the  law,  is  not  a  mere  imaginary  or  possible  doubt,  but  a  sub- 
stantial doubt  based  upon  reason  and  common  sense,  and  induced 

7»  State  V.  Fisher,  62  S.  W.  600,  162  ^e  state  t.  Howell,  23  S.  W.  263, 

Mo.  169.     This  Is  substantially  the  117  Mo.  307. 

iDstniction  given  in  State  t.  Nnesleln,  77  state  v.  Howell,  23  S.  W.  2o3,. 

25  Mo.  Ill,  which  has  frequently  re-  117  Mo.  307. 

ceived  the  approval  of  the  Missouri  ts  state  v.  Howell,  23  S.  W.  26?, 

courts.  117  Mo.  307. 

70  State  T.  Nueslein,  25  Mo.  111. 
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by  the  facts  and  circumstances  attending  the  particular  case  and 
growing  out  of  the  evidence.  It  is  such  a  doubt  as  leaves  one's 
mind,  after  a  careful  examination  of  all  the  evidence,  in  such  a  con- 
dition that  he  cannot  say  that  he  has  an  abiding  conviction  to  a 
moral  certainty  of  the  defendant's  guilt  as  charged.** 

{  1893(19).    Nebraska 

The  jury  are  instructed  that  a  reasonable  doubt,  within  the  mean- 
ing of  the  law,  is  such  a  doubt  as,  if  the  same  were  interposed  in 
the  ordinary  concerns  and  affairs  of  life,  would  cause  an  ordinarily 
prudent  man  to  pause  and  hesitate  before  acting  on  the  truth  of  the 
matter  charged.  A  doubt,  to  justify  an  acquittal,  must  be  reason- 
able, and  it  must  arise  from  a  candid  and  impartial  investigation 
of  all  the  evidence  in  the  case,  and  unless  it  is  such  that,  were  the 
same  kind  of  doubt  interposed  in  the  graver  transactions  of  life,  it 
would  cause  a  reasonable  and  prudent  man  to  hesitate  and  pause, 
it  is  not  sufficient  to  authorize  a  verdict  of  not  guilty.  It  must  be 
a  doubt  which  arises  from  the  evidence  or  want  of  evidence  in  the 
case,  and  if  it  docs  not  so  arise  it  is  not  a  reasonable  doubt  within 
the  meaning  of  the  law.  If,  upon  consideration  of  all  the  evidence, 
you  can  say  you  have  an  abiding  conviction  of  the  truth  of  the 
charge  against  defendant,  amounting  to  a  moral  certainty,  then 
you  are  satisfied  beyond  a  reasonable  doubt.** 

You  are  instructed  that  by  the  words  ''reasonable  doubt"  used 
in  this  charge  is  meant  an  actual,  substantial  doubt  of  guilt  arising 
in  your  minds  from  the  evidence  or  want  of  evidence  in  the  case. 
If,  after  a  careful  and  impartial  consideration  of  all  the  evidence, 
the  jury  have  an  abiding  conviction  of  the  guilt  of  the  defendant 
and  are  fully  satisfied  to  a  moral  certainty  of  the  truth  of  the  charge 
made  against  him,  then  you  are  satisfied  beyond  a  reasonable 
doubt.*^ 

You  are  instructed  that  the  law  requires,  before  you  can  find  the 
defendant  guilty,  the  evidence  must  have  established  his  guilt  be- 
yond a  reasonable  doubt.  Mere  suspicion  of  guilt,  however  strong, 
or  a  preponderance  of  all  the  evidence  in  the  case  against  the  de- 
fendant, will  not  do  upon  which  to  base  a  verdict  of  guilty.  The 
doubt  which  the  juror  is  allowed  to  retain  in  his  own  mind,  and  un- 
der which  he  should  render  his  verdict  of  not  guilty,  must  always  be 
a  reasonable  one.  A  doubt  produced  by  undue  sensibility  in  the 
mind  of  any  juror  in  view  of  the  consequences  of  his  verdict  is  not  a 
reasonable  doubt,  and  a  juror  is  not  allowed  to  create  sources  or  ma- 
terial of  doubt  by  resorting  to  trivial  or  fanciful  suppositions,  and  re- 

80  state  V.  Harrison,  57  P.  647,  23  ss  Johnson  v.  State,  130  N.  W.  282, 
Mont.  79.                                                       8S  Neb.  565,  Ann.  Cas.  1912B,  965. 

81  Mcintosh  V.  State,  180  N.  W.  673. 
12  A.  L.  R.  798. 
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mote  conjectures  as  to  possible  states  of  fact  different  from  that  es- 
tablished by  the  evidence.  You  are  not  at  liberty  to  disbelieve  as 
jurors  if  from  the  evidence  you  believe  as  men.  Your  oath  as  jurors 
imposes  on  you  no  obligcation  to  doubt  where  no  doubt  would  exist 
if  no  oath  had  been  administered.  Hence,  if,  after  a  careful  and  im- 
partial consideration  of  all  the  evidence,  you  can  say  that  you  feel  an 
abiding  conviction  of  the  guilt  of  the  defendant,  and  are  satisfied  to 
a  moral  certainty — a  certainty  that  convinces  and  directs  the  under- 
standing and  satisfies  the  reason  and  judgment  of  those  who  are 
bound  to  act  conscientiously  on  the  truth  of  the  charges  made 
against  the  defendant — ^then  and  in  that  event  you  are,  as  jurors, 
satisfied  beyond  a  reasonable  doubt.  A  reasonable  doubt  does  not 
consist  of  possible  or  conjefctural  doubt,  but  a  doubt  that  would 
justify  an  acquittal  must  be  reasonable,  and  it  must  arise  from  a 
candid  and  impartial  investigation  of  all  the  evidence  in  the  case ; 
and  unless  it  is  such  that,  were  the  same  kind  of  doubt  interposed 
in  the  graver  transactions  of  life,  it  would  cause  a  reasonable  and 
prudent  man  to  hesitate  and  pause,  it  is  insufficient  to  authorize 
a  verdict  of  not  guilty .*• 

You  are  instructed  that  the  evidence,  to  justify  a  conviction,  must 
be  beyond  all  reasonable  doubt,  consistent  with  the  hypothesis  of 
guilt,  and  inconsistent  with  any  hypothesis  of  innocence  that  can 
reasonably.be  drawn  from  the  evidence.** 

You  are  instructed  that,  in  order  to  convict,  the  state  must  prove 
every  essential  ingredient  of  the  crime  charged,  and  every  material 
allegation  of  the  indictment,  beyond  a  reasonable  doubt.  If  this 
has  been  done,  you  should  convict;  but  if  it  has  not  been  done, 
you  should  acquit.** 

You  are  instructed  that  a  reasonable  doubt,  within  the  meaning 
of  the  law,  is  such  a  doubt  as  would  cause  a  prudent  and  consider- 
ate man,  in  the  graver  and  more  important  affairs  of  life,  to  pause 
and  hesitate  before  acting  upon  the  truth  of  the  matters  charged. 
It  does  not  mean  the  possibility  that  the  accused  may  be  innocent, 
nor  does  it  mean  a  chimerical  doubt,  or  one  based  upon  groundless 
conjecture;  but  it  does  mean  actual,  substantial  doubt;  and  if, 
upon  full  consideration  of  all  the  evidence  for  the  state,  and  for  the 
defendant,  your  minds  are  in  that  condition  that  you  cannot  say 
that  you  feel  a  confidence,  amounting  to  a  moral  certainty,,  ffom  all 
the  evidence  in  the  case,  that  the  defendant  is  guilty,  then  you  have 
a  reasonable  doubt  •• 


MDarls  V.  State,  70  N.  W.  984,  51  85  Owons  v.   State,  49  N.  W.  226, 

Keb.  301.  32  Neb.  167. 

«*  Owens  V.  State,  49  N.  W.  226,  32  ^«  Ov  ons  v.  State,  49  N.  W.  226,  32 

IJeb.  167.  Neb.  167. 
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{  1993(20).    New  Jersey 

The  jury  are  instructed  that,  in  order  to  warrant  a  conviction  for 
any  crime  under  this  indictment,  the  state  must  prove  the  facts 
sufficient  for  that  purpose  by  evidence  beyond  a  reasonable  doubt. 
A  reasonable  doubt  would  exist  when  the  judgment  of  the  jury, 
after  a  careful  review  of  all  the  evidence,  finds  itself  unconvinced 
of  the  guilt  of  the  prisoner.  If  such  a  doubt  exists  you  are  bound 
to  give  the  benefit  of  it  to  the  prisoner,  but  you  are  not  bound  to 
give  him  the  benefit  of  anything  but  such  a  reasonable  doubt.*' 

I  1993(21).    New  Mexico 

The  jury  are  instructed  that  a  reasonable  doubt  is  such  a  doubt 
as  would  cause  a  reasonable  and  prudent  man  to  pause  and  hesi- 
tate to  act  in  the  graver  and  more  important  affairs  of  life ;  but  a 
reasonable  doubt  is  not  merely  a  possibility  of  innocence,  nor  a 
speculation  as  to  the  innocence,  of  defendant,  not  arising  out  of  the 
evidence  in  the  case,  or  the  want  of  it.** 

§  1993(22).    New  York 

The  jury  are  instructed  that  the  defendant  is  entitled,  as  are  all" 
defendants  in  criminal  cases,  to  have  his  guilt  established  to  the 
satisfaction  of  a  jury  by  competent  evidence,  and  beyond  a  reason- 
able doubt.  A  reasonable  doubt  is  such  a  doubt  as  a  man  of  reason- 
able intelligence  can  give  some  good  reason  for  entertaining  if  he 
is  called  upon  to  do  so.** 

f  1993(23).    North  Carolina 

The  jury  are  instructed  that  a  reasonable  doubt  in  the  jury  box 
is  exactly  the  same  kind  of  reasonable  doubt  that  an  honest  man 
meets  up  with  in  human  life.** 

§  1993(24).    Oklahoma 

The  court  instructs  the  jury  that  by  the  term  "reasonable  doubt" 
is  not  meant  a  mere  misgiving  of  the  imagination,  a  fanciful  con- 
jecture, or  a  suggestion  of  sympathy  for  the  defendant;  but  a 
reasonable  doubt  is  an  actual  doubt,  arising  from  the  evidence  or 
want  of  evidence  in  the  case.  The  state  is  not  required  to  prove  the 
defendant's  guilt  to  an  absolute  or  mathematical  certainty  or  be- 
yond any  possible  or  imaginary  doubt.  If,  however,  after  consid- 
ering, comparing,  and  weighing  all  the  evidence  in  this  case,  your 
minds  are  left  in  that  condition  that  you  cannot  say  that  you  feel 
an  abiding  conviction  to  a  moral  certainty  of  the  defendant's  guilt, 
then  you  would  have  a  reasonable  doubt  and  it  would  be  your  duty 
to  acquit  the  defendant.    On  the  other  hand,  if  the  evidence  in  the 

87  state  V.  Leo,  77  A.  523,  80  N.  J.  8»  People  t.  Lagroppo,  86  N.  Y.  S. 

Law,  21.  116.  90  App.  Div.  219.    • 

8«  State  V.   Ellison,   144  P.  10,   19  »o  state  v.  Pitt,  80  S.  R  IWO,  106 

X.  M.  428.  X.  C.  268,  Ann.  Cas.  1916C,  422. 
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case  establishes  in  your  minds  the  guilt  of  the  defendant  to  a  rea- 
sonable and  moral  certainty,  such  a  certainty  as  convinces  and 
directs  the  understanding  and  satisfies  the  reason  and  judgment  of 
you,  who  are  bound  to  act  conscientiously  upon  it,  then  you  would 
have  no  reasonable  doubt,  and  it  would  be  your  duty  to  convict 
the  defendant.** 

You  are  instructed  that  by  a  reasonable  doubt  is  meant  a  real, 
substantial,  doubt  of  the  guilt  of  the  defendants  existing  or  aris- 
ing in  your  minds  after  a  fair  consideration  of  all  the  evidence  in 
this  case.  It  is  more  than  a  mere  surmise,  conjecture,  or  fanciful 
doubt.  It  is  such  a  doubt  as  would  cause  a  reasonable  or  prudent 
man  to  pause  or  hesitate  before  acting  on  matters  of  grave  im- 
portance to  himself.  If,  after  considering  all  the  evidence,  your 
judgments  or  understandings  are  convinced  and  satisfied  of  the 
guilt  of  the  defendants,  if  you  have  a  fixed  abiding  conviction, 
amounting  to  a  moral  certainty,  that  they  are  guilty,  then  you  have 
no  reasonable  doubt  and  must  convict,  and,  unless  your  minds  are 
in  this  condition,  you  will  acquit.** 

The  jury  are  instructed  that  by  reasonable  doubt  is  meant  an 
actual,  substantial  doubt,  arising  out  of  a  fair,  impartial,  and  delib- 
erate consideration  of  all  the  evidence  in  the  case.  It  does  not 
mean  a  doubt  based  upon  idle  conjecture,  mere  supposition,  or  un- 
warranted speculation.  Evidence  is  deemed  sufficient  to  exclude 
all  reasonable  doubt  when  it  is  of  such  a  satisfying  character  as 
to  convince  the  minds  of  ordinarily  prudent  and  cautious  persons 
with  such  degree  of  certainty  that  they  would  feel  free  to  act  upon 
the  same  without  hesitation  in  their  own  most  important  personal 
affairs.  If  after  a  full,  fair,  and  impartial  consideration  of  all  the 
evidence  in  the  cause,  you  can  say  and  feel  that  you  are  satisfied 
to  a  moral  certainty  of  the  truth  of  the  charge,  and  have  an  abiding 
conviction  of  the  guilt  of  the  accused,  you  are  then  in  that  state  of 
mind  which  the  law  recognizes  as  convinced  beyond  a  reasonable 
doubt,  and  should  not  hesitate  to  return  a  verdict  of  guilty.** 

I  1993(25).    Oregon 

The  jury  are  instructed  that  a  reasonable  doubt  is  such  a  doubt 
as  exists  in  the  mind  of  a  reasonable  man  after  a  full,  free,  and  care- 
ful examination  and  comparison  of  all  the  evidence.  It  must  be 
such  a  doubt  as  would  cause  a  careful,  considerate,  and  prudent 
man  to  pause  and  consider  before  acting  in  the  grave  and  most  im- 
portant affairs  of  life.** 

The  jury  are  instructed  that  a  reasonable  doubt  is  that  state  of 

•1  Brantley  v.  State,  175  P.  51,  15         •«  Vance  v.  Territory,  105  P.  307,  S 

Okl.  Cr.  6  Okl.  Cr.  208 

•»  McDanlel  v.  State,  127  P.  358,  8         «»i  State  v.  Crockett,  65  P.  447,  39 

^kL  Cr.  209.  Or.  76. 
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the  case  which,  after  an  entire  comparison  and  consideration  of 
all  the  evidence,  leaves  the  mind  of  the  jury  in  that  condition  that 
they  cannot  say  that  they  feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  charge.  A  reasonable  doubt  is  not 
every  doubt.  It  is  not  a  captious  doubt.  It  is  such  a  condition  of 
mind,  resulting  from  the  consideration  of  the  evidence  before  you,, 
as  makes  it  impossible  for  you,  as  a  reasonable  man,  to  arrive  at  a 
satisfactory  conclusion.  It  is  not  a  consciousness  that  the  conclu- 
sion arrived  at  may  possibly  be  erroneous,  but  it  is  such  a  state  of 
mmd  as  deprives  you  of  the  ability  to  reach  a  satisfactory  conclu- 
sion. A  reasonable  doubt  is  a  doubt  which  has  some  reason  for  its 
basis.  It  does  not  mean  a  doubt  from  mere  caprice,  or  groundless 
conjecture.** 

§  1993(26).    Penosylvajila 

Gentlemen,  it  is  the  duty  of  the  commonwealth  before  they  can 
ask  for  a  conviction  in  this  case,  as  well  as  in  every  other  case,  which 
I  have  told  you  before,  to  satisfy  the  jury  of  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt.  A  reasonable  doubt  is  a  doubt 
which  arises  out  of  the  evidence,  which  appeals  to  reasonable  men,, 
and  causes  them  to  hesitate  to  convict  the  defendant.  If  there  is 
such  a  reasonable  doubt  in  this  case,  then  it  is  your  duty  to  acquit. 
If  there  is  no  such  reasonable  doubt,  it  is  just  as  much  yourduty^ 
to  convict.®^ 

§  1993(27).    South  Dakota 

The  jury  are  instructed  that  the  term  "reasonable  doubt"  is  pret- 
ty well  understood,  but  not  easily  defined.  It  is  no  mere  possibility^ 
of  a  doubt,  not  an  imaginary  doubt,  not  a  doubt  of  the  absolute  cer- 
tainty of  the  guilt  of  the  defendant,  because  everything  relating 
to  human  affairs  and  depending  upon  moral  evidence  is  open  to 
some  conjectural  or  imaginary  doubt,  and  because  absolute  cer- 
tainty is  not  required  by  the  law.  It  is  not  such  a  doubt  as  one 
might  conjure  or  hatch  up  in  order  to  acquit  a  friend  without  any 
reason  therefor,  but  it  must  be  a  substantial  doubt,  and  one  which 
would  ordinarily  impress  the  judgment  of  a  prudent  man  in  the 
graver  and  more  important  affairs  of  human  life.  A  reasonable 
doubt  which  entitles  a  defendant  in  a  criminal  case  to  an  acquittal 
is  a  doubt  of  guilt  reasonably  arising  from  all  the  evidence  in  the 
case,  or  it  may  arise  from  lack  of  evidence  in  the  case,  and  it  must 
be  such  a  doubt  as  the  juror  is  able  to  give  a  reason  for.®' 

The  jury  are  instructed  that  the  term  "reasonable  doubt"  is  pret- 
ty well  understood,  but  not  easily  defined.     It  is  not  the  mere 

»5  state  V.  Morey,  36  P.  573,  25  Or.  •t  state  v.  SoDnenschein,  159  N.  W. 

241.  101,  37  S.  D.  585. 

o«  Commonwealth  v.  Conroy,  56  A. 
427,  207  Pa.  212. 
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possibility  of  a  doubt,  not  an  imaginary  doubt,  not  a  doubt  of  the 
absolute  certainty  of  the  guilt  of  the  defendant,  because  every- 
thing relating  to  human  affairs  and  depending  upon  moral  evidence 
is  open  to  some  conjectural  or  imaginary  doubt,  and  because  ab- 
solute certainty  is  not  required  by  the  law*  It  is  not  such  a  doubt 
as  one  might  conjure  or  hatch  up  in  order  to  acquit  a  friend,  with- 
out any  reason  therefor ;  but  it  must  be  a  substantial  doubt,  and  one 
which  would  ordinarily  impress  the  judgment  of  a  prudent  man 
in  the  graver  and  more  important  affairs  of  life.  The  reasonable 
doubt  which  entitles  defendant  in  a  criminal  case  to  an  acquittal 
IS  a  doubt  of  guilt,  reasonably  arising  from  all  the  evidence  in  the 
case,  and  it  must  be  such  a  doubt  as  the  juror  is  able  to  give  a 
reason  for.  A  reasonable  doubt  is  that  state  of  a  case  which,  after 
the  entire  comparison  and  consideration  of  all  the  evidence,  leaves 
the  mind  of  the  juror  in  that  condition  that  he  cannot  say  and  feel 
an  abiding  conviction  to  a  moral  certainty  of  the  guilt  of  the  de- 
fendant as  charged  in  the  information .•• 

i  1993(28).    VIrgloia 

The  court  further  instructs  the  jury  that  the  law  presumes  the 
accused  to  be  innocent  until  he  is  proved  guilty  beyond  a  reason- 
able doubt,  and,  if  there  is  in  the  minds  of  the  jury  any  reason- 
able doubt  of  the  guilt  of  the  accused,  the  law  makes  it  their  duty 
to  acquit  him;  and  mere  suspicion  or  probability  of  his  guilt, 
however  strong,,  is  not  sufficient  to  convict,  nor  is  it  sufficient  if 
the  greater  weight  or  preponderance  of  evidence  supports  the 
charge  in  the  indictment.  But,  to  warrant  his  conviction,  his 
guilt  must  be  proved  so  clearly,  and  the  evidence  thereof  must  be 
so  strong,  as  to  exclude  every  reasonable  hypothesis  of  his  inno- 
cence. But  in  this  connection  the  court  further  tells  the  jury  that 
in  cases  like  this,  where  the  prisoner  sets  up' the  defense  of  in- 
sanity or  irresponsibility  produced  by  voluntary  intoxication,  he 
cannot  rely  simply  on  having  raised  a  rational  doubt  in  the  minds 
of  the  jury  as  to  whether  he  was  so  drunk  at  the  time  he  committed 
the  crime  as  not  to  be  ;'esponsible  therefor,  but  the  burden  is  upon 
him  to  prove  this  fact  to  the  satisfaction  of  the  jury,  as  fairly  re- 
sults from  all  evidence.** 

I  1993(29).   Washlogtoa 

The  jury  are  instructed  that  the  burden  is  on  the  state,  and  in 
order  to  convict  the  state  must  satisfy  you  beyond  every  reasonable 
doubt  that  the  defendant  accepted  from  ,  about  the  time 

•«  State  V.  Grant,  105  N.  W.  97,  20         •»  rx>ngley    t.    CJommonwealth,    87 
S.  X),  164,  11  Ann.  Cas.   1017.     See      S.  E.  339,  99  Va.  807. 
State  V.  Raice,  123  N.  W.  708,  24  S. 
D.  IIL 
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mentioned,  some  amount  of  money  as  a  reward  or  bribe  as  herein 
defined.  Under  our  law,  a  person  accused  of  crime  is  presumed  to 
be  innocent,  and  he  is  entitled  to  the  benefit  of  this  presumption 
throughout  this  trial  until  the  same  shall  have  been  removed  or 
overcome  by  proof  of  guilt  beyond  every  reasonable  doubt.  Now, 
what  is  reasonable  doubt?  When  is  a  doubt  a  reasonable  doubt? 
Failure  of  jurors  to  understand  this  term  sometimes  results  in  con- 
viction on  insufficient  evidence,  and  sometimes  results  in  acquittal 
in  spite  of  ample  proof  of  guilt.  It  is  not  enough  that  the  state 
satisfy  you  by  a  mere  preponderance  of  the  testimony — that  is,  it  is 
not  enough  that  you  shall  believe  from  the  evidence — that  in  all 
probability  the  defendant  is  guilty.  That  is  the  rule  in  civil  cases ; 
but  while  you  may  believe  the  defendant  in  a  criminal  case  to  be 
in  all  probability  guilty,  yet  there  may  be  a  reasonable  doubt  in 
your  mind.  On  the  other  hand,  a  reasonable  doubt  does  not  mean 
a  vague,  conjectural  doubt  or  a  misgiving  founded  upon  some  mere 
possibility.  You  should  understand  and  distinguish  the  difference 
between  proof  beyond  a  reasonable  doubt  and  proof  to  the  exclusion 
from  the  mind  of  a  mere  vague,  imaginary,  or  possible  doubt.  The 
state  is  not  required  to  satisfy  you  of  guilt  so  conclusively  and  to 
such  an  absolute  certainty  that  there  is  no  possibility  of  any  mis- 
take whatever.  But  when  you  are  morally  satisfied,  then  you  are 
satisfied  beyond  a  reasonable  doubt.  You  may  be  satisfied  of  a 
fact  beyond  every  reasonable  doubt  and  yet  not  satisfied  to  an  ab- 
solute certainty.  You  may  have  no  reasonable  doubt  in  your  mind 
of  the  truth  of  a  matter,  and  yet  there  may  be  a  possibility  that 
such  matter  is  not  true.  Very  few  facts  in  the  domain  of  human 
knowledge  are  susceptible  of  proof  to  an  absolute  certainty.  Hence 
you  note  a  reasonable  doubt  is  one  that  must  arise  from  the  evi- 
dence in  the  case,  and  must  be  such  a  substantial  one  as  an  honest, 
sensible,  and  fair-minded  man  might  with  reason  entertain  con- 
sistently with  a  conscientious  desire  to  ascertain  the  truth.  Use 
your  common  sense  as  men  of  experience  possessing  some  knowl- 
edge of  human  nature  and  of  worldly  affairs,  and  if  after  examining 
carefully  all  the  facts  and  circumstances  in  this  case  you  cannot  say 
and  feel  that  you  have  a  settled  and  abiding  conviction  of  the  guilt 
of  defendant,  then  you  have  a  reasonable  doubt  and  should  acquit ; 
if  you  have  such  conviction,  then  you  have  no  reasonable  doubt, 
and  should  convict.^ 

The  jury  are  instructed  that  only  a  reasonable  doubt;  a  doubt 
based  on  reason,  arising  from  the  evidence  or  the  want  of  evi- 
dence in  the  case  as  to  the  guilt  of  the  defendant,  only  such  doubt  as 
a  sensible,  honest-minded  man  would  reasonably  entertain  in  an 

^  State  V.  Wappeiistein,  121  P.  9S9,     67  Wash.  502. 
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honest  investigation  to  ascertain  the  truth,  should  deter  you  frmin 
finding  defendant  guilty.  A  vague,  whimsical,  capricious,  visionary, 
or  other  unreasonable  doubt,  a  doubt  based  upon  mere  conjecture 
as  to  a  remotely  possible  state  of  facts  not  disclosed  by  the  evi- 
dence, does  not  entitle  the  defendant  to  an  acquittal,  where  the 
evidence  is  such  as  to  fully  and  firmly  convince  the  candid  judg- 
ment of  an  impartial  and  reasonable  man  of  the  truth  of  the  charge. 
On  the  other  hand,  you  are  not  to  understand  that  all  doubt  is  to 
be  discarded  by  you.  You  are  required  to  decide  the  question  sub- 
mitted to  you,  whether  the  defendant  is  guilty  or  not  guilty  as 
charged  in  this  information,  upon  the  strong  probabilities  of  the 
case  as  disclosed  to  you  by  the  evidence  given  before  you,  and  the 
whole  of  it;  and  the  probabilities  of  his  guilt,  to  warrant  convic- 
tion, need  not  be  so  strong  as  to  exclude  all  doubt  or  possibility  of 
error,  but  must  be  so  strong  as  to  exclude  every  reasonable  doubt.^ 

S  1993(30).    West  Virginia 

The  court  instructs  the  jury  that  a  reasonable  doubt,  such  as  is 
contemplated  in  law,  is  not  a  mere  fanciful  or  imaginary  doubt, 
but  is  a  fair  and  substantial  doubt,  based  on  the  evidence  or  lack 
of  evidence  in  the  case,  and  one  for  which  a  man  who  entertains 
such  doubt  should  be  able  to  give  a  good  and  substantial  reason 
arising  from  the  evidence  or  a  lack  of  evidence  in  the  case.* 

The  court  instructs  the. jury  that  a  reasonable  doubt  is  not  a 
vague  or  uncertain  doubt.* 

The  court  instructs  the  jury  that  if,  upon  the  evidence  in  this 
case,  such  a  doubt  is  raised  as  would  cause  a  juror  to  hesitate 
and  to  refrain  from  acting,  were  it  a  grave  business  matter,  then 
such  doubt  is  a  reasonable  doubt,  and  such  juror  should  give  the 
defendant  the  benefit  of  that  doubt.*' 

I  1993(31).    Wisconsin 

You  are  instructed  that  in  criminal  cases  the  defendant  enters 
upon  the  trial  with  the  presumption  of  innocence  in  his  favor,  and. 
the  burden  of  proof  is  upon  the  state  to  establish  his  guilt,  and  the 
evidence  must  be  suflGicient  to  establish  in  your  judgment  his 
guilt  beyond  all  reasonable  doubt.  As  long  as  you  have  a  reason- 
able doubt  of  the  defendant's  guilt,  it  is  your  duty  to  acquit  him. 
A  reasonable  doubt  which  entitles  an  accused  person  to  an  acquittal 
is  a  doubt  of  guilt  reasonably  arising  from  all  the  evidence  in  the 
case.  Proof  is  said  to  be;  deemed  to  be  beyond  all  reasonable  doubt 
when  the  evidence  is  suflScient  to  impress  the  judgment  of  ordi- 
narily prudent  men  with  a  conviction  on  which  they  would  act  with- 

2  State  V.   Harras,   65   P.    774,   25  *  State  v.  Dickey,  37  S.  E.  695,  48 

Wash.  416.  W.  Va.  325. 

« State  V.  Dodds,  46  S.  B.  228,  54  c  state  v.  Dickey,  37  S.  E.  695,  48 

W.  Va.  289.  W.  Va.  325. 
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out  hesitation  in  their  own  most  important  concerns  and  affairs  of 
life.  And  if  you  have  any  such  reasonable  doubt,  you  must  give 
him  the  benefit  thereof,  and  acquit  him.* 

You  are  instructed  that  all  men  are  presumed  to  be  innocent  of 
crime.  No  man  can  rightfully  be  convicted  of  crime  until  the  legal 
presumption  of  innocence  just  mentioned  shall  have  been  overcome, 
and  his  guilt  affirmatively  proved  beyond  a  reasonable  doubt. 
Such  proof  of  guilt  can  be  made  only  by  the  evidence  given  or 
received  on  the  trial  of  the  case,  and  must  be,  in  the  judgment  of  the 
jury,  the  just  and  reasonable  logic  and  effect  of  the  whole  evidence. 
The  "reasonable  doubt"  mentioned  beyond  which  guilt  must  be 
affirmatively  proved  in  order  to  justify  a  verdict  of  guilty  means, 
as  its  name  implies,  a  doubt  resting  in  reason;  and  it  must  arise 
from  the  whole  evidence  fairly  and  rationally  considered.  When,, 
after  a  full  and  impartial  consideration  of  the  whole  evidence  con- 
sidered within  the  rules  already  stated,  the  judgment  is  convinced 
to  a  moral  certainty  that  the  accused  is  guilty,  that  there  is  no 
reasonable  explanation  of  the  facts  proved  except  upon  the  hy- 
pothesis that  the  accused  committed  the  crime  charged,  then  every 
reasonable  doubt  is  removed,  and  a  verdict  of  guilty  should  fol- 
low. Mere  fanciful  or  speculative  doubt,  such  as  a  skeptical  mind 
may  suggest  in  any  case,  however  strong  and  convincing  that  the 
accused  is  guilty  the  evidence,  as  a  whole,  may  be  to  a  reasonable 
and  impartial  mind,  does  not  amount  to  a  "reasonable  doubt,*' 
within  the  meaning  of  the  law.  A  doubt  such  as  this — one  that  ig- 
nores a  reasonable  construction  of  the  whole  evidence,  proceeas 
upon  mere  speculation  or  suspicion — is  unreasonable ;  would  acquit 
one  proven  guilty  as  easily  as  one  not  so  provfen;  and  does  not 
justify  a  verdict  of  not  guilty.' 

§  1994.    Necessity  that  each  juror  be  satisfied  beyond  a  reasonable 
doubt 

S  1994(1).   Alabama 

The  court  charges  you,  gentlemen  of  the  jury,  that,  if  any  indi- 
vidual juror  is  not  convinced  of  the  defendant's  guilt  beyond  a  rea- 
sonable doubt  and  to  a  moral  certainty,  you  cannot  convict.* 

The  court  charges  you,  gentlemen  of  the  jury,  that  each  juror  is 
required  to  be  satisfied  of  guilt  of  defendant  beyond  a  reasonable 
doubt  before  they  are  authorized  to  find  a  verdict  of  guilty,  and 
each  juror  must  be  separately  and  segregately  so  satisfied  to  sup- 
port a  conviction.* 

•  Frank  v.  State,  68  N.  W.  657,  94  «  Leonard  v.  State,  43  So.  214,  150 

Wis.  211.  Ala.  89. 

T  Emery  v.  State,  65  N.  W.  848,  92  o  Leonard  v.  State,  43  So.  214,  150 

Wis.  146.  Ala.  89. 


2301 


CRIMINAL  LAW 


g  1994(4) 


The  court  charges  the  jury  that  before  they  can  convict  the  de- 
fendant the  evidence  must  be  so  strong  as  to  convince  each  juroi 
of  his  guilt  beyond  reasonable  doubt;  and  if,  after  considering  all 
the  evidence,  a  single  juror  has  a  reasonable  doubt  of  the  defend- 
ant's guilt,  arising  out  of  any  part  of  the  evidence,  then  they  can- 
not convict  him.*® 

§  1994(2).   California 

The  jury  are  instructed  that  if,  after  consideration  of  the  whole 
case,  any  juror  should  entertain  a  reasonable  doubt  of  the  guilt  of 
the  defendant,  it  is  the  duty  of  such  juror  so  entertaining  such 
doubt  not  to  vote  for  a  verdict  of  guilty,  nor  to  be  influenced  in 
so  voting,  for  the  single  reason  that  a  majority  of  the  jury  should' 
be  in  favor  of  a  verdict  of  guilty .^^ 

}  1994(3).    Indiana 

The  jury  are  instructed  that,  if  any  one  of  the  jury,  after  having 
duly  considered  all  the  evidence,  and  after  having  consulted  with 
his  fellow  jurymen,  entertain  a  reasonable  doubt  of  the  guilt  of 
defendant,  the  jury  cannot  find  him  guilty.^* 

I  1994(4).    Mlsslsaippl 

The  court  further  instruct  the  jury,  for  the  defendant,  that  each 
and  every  one  of  you  is  entitled  to  have  his  own  conception  of 
what  constitutes  a  reasonable  doubt  of  the  guilt  of  the  defendant ; 
that  before  you  can  convict  this  defendant  the  evidence  must  be 
so  strong  that  it  convinces  each  juror  of  the  defendant's  guilt  be- 
yond every  reasonable  doubt;  and  if,  after  a  consideration  of  the 
evidence,  or  the  want  of  evidence,  a  single  juror  has  a  reasonable 
doubt  of  the  defendant's  guilt,  then  you  cannot  convict  him  under 
this  charge.** 

The  court  instructs  the  jury  that  it  is  the  duty  of  each  and  every 
member  of  the  jury  in  this  case  to  decide  the  issues  presented  for 
himself,  and  if,  after  a  careful  consideration  of  all  of  the  evidence 
in  the  case  and  the  instructions  of  the  court  on  the  law  and  free 
consultation  with  his  fellows,  there  is  any  single  juror  who  haS  a 
reasonable  doubt  of  defendant's  guilt,  it  is  his  duty  under  his  oath 
to  stand  by  his  conviction  and  favorable  to  a  finding  of  not  guilty. 
He  should  never  yield  his  convictions  simply  because  every  other 
single  one  on  the  jury  may  disagree  with  him.** 


10  Mltcbell  V.  State,  80  So.  348,  129 
Ala.  23. 

"People  V.  Dole,  56  P.  581,  122 
Cal.  486,  68  Am.  St  Rep.  50. 

12  Castle  V.  State,  75  Ind.  146. 

IS  Bell  T.  State,  42  So.  542,  89  Miss. 
810,  119  Am.  St.  Rep.  722,  11  Ann. 
OsLB.  431.  In  Walford  v.  State,  63  So. 
816.  106  Hiss.  19,  it  iB  held  that  the 


refusal  of  this  instruction  wiU  not 
constitute  error,  where  the  jury  are 
fully  instructed  on  the  law  of  the  pre- 
sumption of  innocence  and  reasonable 
doubt  as  applicable  to  the  jury  gener- 
aUy,  the  text  case  being  overruled  no 
far  as  it  holds  to  the  contrary. 

i«  Ammons  t.  State,  42  So.  165,  89 
Miss.  369. 
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§  1995.  Application  of  doctrine  of  reasonable  doubt  to  subsidiary 
facts 
You  are  instructed  that  the  doctrine  of  reasonable  doubt,  as  a 
general  rule,  has  no  application  to  subsidiary  evidence  taken  item 
by  item.  It  is  applicable  to  the  constituent  elements  of  the  crime 
charged,  and  to  any  fact  or  facts  which  constitute  the  entire  proof 
of  one  or  more  of  the  constituent  elements  'of  the  crime  charged. 
That  is  to  say,  all  the  facts  which,  must  have  existed  in  order  to 
make  out  the  guilt  of  the  accused  must  be  established  beyond  a 
reasonable  doubt  before  you  can  convict  But  the  rule  of  reason- 
able doubt  does  not  apply  to  subsidiary  and  evidentiary  facts ;  that 
is  to  say,  to  such  facts  and  circumstances  in  evidence,  if  there  be 
any  such,  as  are  not  essential  elements  of  the  crime  charged,  and 
not  necessary  to  the  proof  thereof,  and,  when  considered  together 
and  as  a  whole,  tend  to  prove  or  disprove  the  existence  of  one  or 
more  of  the  primary  facts  necessary  to  make  out  the  offense.  Sub- 
sidiary and  evidentiary  facts  may  be  considered  by  you  in  deter- 
mining the  necessary  and  essential  facts,  when  established  by  clear 
and  satisfactory  proof.** 

§  1996.    Sufficiency  of  evidence  as  to  identity  of  person  commit- 
ting alleged  offense 

Sufficiency  of  eyidence  as  to  perpetrator  of  homicide,  see  post,  |  3070. 

§  1996(1).   Arizona 

The  court  instructs  the  jury  that  the  defendants,  and 

— : ,  are  the  only  persons  on  trial  before  you  for  this  alleged 

offense,  and  that  if  you  find  from  a  consideration  of  all  the  evi- 
dence that  it  points  as  clearly  to  some  other  person  or  persons  as 
having  committed  the  crime  in  question  as  it  does  to  the  defend- 
ants, or  if,  after  a  fair  and  full  consideration  of  all  the  evidence, 
the  jury  entertain  a  reasonable  doubt  as  to  whether  the  said  de- 
fendants or  some  other  persons  are  the  guilty  parties,  then  it  is 
your  duty  to  acquit  the  defendants.** 

§  1996(2).    Indiana 

The  jury  are  instructed  that,  if  the  proof  shows  positively  that 
one  of  two  or  more  persons  committed  the  homicide  set  out  in  the 
indictment,  but  leaves  it  uncertain  which  of  them,  in  fact,  com- 
mitted the  act  which  caused- the  death,  all  such  persons  must  be 
acquitted,  unless  it  was  committed  by  one  of  them  under  circum- 
stances which  in  law  makes  the  other  equally  guilty.*"'^ 

15  Hinshaw  v.  State,  47  N.  E.  157,  Ariz.  273.  See  People  v.  Hemple,  87 
147  Ind.  334.  P.  227,  4  Cal.  App.  120. 

i«  Apodaca  v.  State,  187  P.  581,  21  it  Epps  v.  State,  1  N.  E.  491,  lOSt 

Ind.  639. 
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§  1997.    Sufficiency  of  evidence  of  intent 

Of  intent  to  kill,  see  post,  |  3071., 
{  1997(1).    Califoroia 

You  are  instructed  that  the  intent  must  be  proved;  but  it  is 
never  required  of  the  prosecution  to  prove  an  unlawful,  intent  by- 
positive  and  direct  evidence.  In  many  cases  such  proof  could  not  be 
made.  Intent  may  be  proved  by  all  the  facts  and  circumstances 
disclosed  by  the  evidence  and  testimony  taken  in  connection  with 
the  case." 

i  1997(2).    Nebraska 

The  court  instructs  the  jury  that  the  intent  with  which  an  act 
is  done  is  a  mental  process,  and  as  such  generally  remains  hidden 
within  the  mind  where  it  is  conceived,  and  is  rarely,  if  ever,  suscep- 
tible of  proof  by  direct  evidence,  but  must  be  inferred  or  gathered 
from  the  outward  manifestations  by  the  words  or  acts  of  the  party 
entertaining  them,  and  the  facts  or  circumstances  surrounding  or 
attendant  upon  the  assault  with  which  it  is  charged  to  be  connect- 
ed." 

§  1998.     Sufficiency  of  evidence  of  defenses 

You  are  instructed  that  the  defendant  in  a  criminal  case  is  not 
required  to  satisfy  the  jury  of  the  existence  of  any  fact  which,  if 
true,  is  a  complete  defense.  It  is  sufficient  if  he  creates  in  the 
minds  of  the  jury  a  reasonable  doubt  of  the  existence  of  such  fact.^^ 

§  1999.     Sufficiency  of  evidence  on  issue  of  sanity  or  insanity 

Oo  issue  of  insanity  of  defendant  in  prosecution  for  murder,  see  post,  §  3077. 

i  1999(1).    Califoroia 

The  jury  are  instructed  that,  while  the  law  insists  and  compels 
the  prosecution  to  prove  the  guilt  of  a  defendant  of  the  crime 
charged  beyond  a  reasonable  doubt  and  to  a  moral  certainty,  the 
law  only  requires  the  defendant,  whose  insanity  is  one  of  his  de- 
fenses, to  prove  his  insanity  at  the  time  of  the  commission  of  the 
offense  with  which  he  is  charged  by  a  preponderance  cf  evidence.*^ 

The  jury  are  instructed  that  the  proof  as  to  the  defense  of  insan- 
ity is  on  the  defendant;  and  this  insanity  must  be  established  by 
a  preponderance  of  evidence ;  that  is  to  say,  before  the  defendant 
can  be  acquitted  on  the  ground  of  insanity,  it  must  appear  by  a 
preponderance  of  the  evidence  that  at  the  time  the  homicide  was 
committed  there  was  such  a  disordered  or  deranged  condition  of  his 

IS  People  V.  Bones,  170  P.  166,  35  jury  are  obliged   to  infer   unlawful 

Cal.  App.  429.  intent 

!•  Cnarey  v.  State,  85  N.  W.  897,  61  20  Hinshaw  y.  State,  47  N.  E.  157, 

Xebt  688.    The  word  "must,"  in  this  147  Ind,  334.    This  is  correct  as  ap- 

instrnction,  means  that  the  intent  of  pUed  to  an  affirmative  defense, 

a  person  is  deducible  from  his  words  21  People  v.  Ashland,  128  P.  798,  20 

and  conduct  only,  and  not  that  the  Cal.  App.  168. 
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mental  faculties  as  to  render  him  incapable  of  distinguishing  be- 
tween right  and  wrong  in  relation  to  the  particular  act  with  which 
he  is  charged.  In  this  connection  you  are  instructed  that  the  de- 
fendant is  entitled  to  the  benefit  of  all  evidence  in  his  favor  wheth- 
er produced  upon  the  people's  case  or  upon  his  defense,  and,  if 
you  believe  that  there  is  a  preponderance  of  the  evidence  that  de- 
fendant was  insane  at  the  time  of  the  homicide,  his  act  is  ex- 
cused, and  it  is  your  duty  to  acquit  the  defendant** 

f  1999(2).    Connecticttt 

The  jury  are  instructed  that  if,  upon  the  whole  evidence,  the 
jury  entertain  a  reasonable  doubt  as  to  the  prisoner's  sufficient 
soundness  of  mind  to  be  responsible  for  his  acts,  it  will  be  their 
duty  to  give  him  the  benefit  of  the  doubt,  and  so  render  a  verdict 
of  acquittal.** 

S  1999(3).    Illinois 

The  court  instructs  the  jury  that,  if  there  is  evidence  in  the  case 
sufficient  to  raise  a  reasonable  doubt  as  to  the  sanity  of  the  de- 
fendant, then  the  jury  will  find  the  defendant  not  guilty.** 

The  jury  are  instructed  that,  to  warrant  a  conviction  in  this  case, 
it  is  incumbent  on  the  people  to  establish,  by  evidence,  to  the  sat- 
isfaction of  the  jury,  beyond  a  reasonable  doubt,  the  existence  of 
every  element  necessary  to  constitute  the  crime  charged;  and  if, 
after  a  careful  and  impartial  examination  of  all  the  evidence  in  the 
case  bearing  upon  the  question  of  sanity  or  insanity,  the  jury  enter- 
tain any  reasonable  doubt  of  the  guilt  of  the  defendant,  at  the 
time  of  the  alleged  offense,  they  should  give  the  defendant  the 
benefit  of  that  doubt  and  acquit  him.** 

§  1999(4).    Idwa 

You  arc  instructed  that  every  person  is  presumed  to  be  sane 
and  rational,  unless  the  fact  is  proven  otherwise  by  a  preponder- 
ance of  the  evidence,  and  you  are  to  treat  the  acts  of  the  defend- 
ant at  and  subsequent  to  the  fire,  as  shown  by  the  evidence,  as  the 
acts  of  a  sane  and  rational  man,  unless  the  evidence  shows,  not 
only  a  possibility  that  his  mental  condition  was  otherwise,  but 
further  shows,  by  a  fair  preponderance  of  the  evidence  in  the 
case,  that  the  defendant  was  then  in  fact  irrational  or  suflFering 
from  mental  aberration  of  the  mind.  You  are  not  required  to 
find  that  the  defendant  was  irrational  or  insane  at  such  time,  un- 
less the  evidence  clearly  establishes  such  fact,  and  should  only 
find  him  insane  or  irrational  at  the  thnt  of  the  fire  and  subse- 
quent thereto,  upon  evidence  of  a  reliable  character,  which  con- 

22  People  V.  Carantan,  105  P.  768,  2*  Jamison  v.  People,  34  N.  E.  486, 
11  Cal.  App.  561.  145  111.  357. 

23  State  V.  Johnson,  40  Conn.  136*  2  6  Hornlsh  v.  People,  32  N.  E.  677, 

142  lU.  620,  18  L.  B.  A.  237. 
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vinces  you  that  such  fact  is  proven  by  a  fair  preponderance  of  all 
the  evidence  in  the  case  bearing  thereon.** 

i  1999(5).    Kansas 

You  are  instructed  that  the  defendant  in  this  case  has  inter- 
posed the  plea  of  insanity  as  a  defense,  and  evidence  has  been  in- 
troduced tending  to  support  such  plea,  and  that  it  devolves  upon 
the  state  to  prove  to  your  satisfaction,  beyond  a  reasonable  doubt, 
the  defendant's  sanity,  as  above  defined,  at  the  time  of  the  shoot- 
ing. If  you  believe  from  all  the  evidence  in  the  case,  beyond  a  rea- 
sonable doubt,  that  the  defendant  at  the  time  and  place  and  in  the 
manner  charged  in  the  information  shot  and  killed  — — ,  and  if 
you  should  fail  to  find  from  all  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  at  the  time  of  such  shooting  and  killing 
was  sane,  as  above  defined,  then  you  must  acquit  the  defendant.*'' 

I  1999(6).    MIssoiri 

The  jury  are  instructed  that,  to  establish  insanity  as  a  defense, 
positive  or  direct  testimony  is  not  required,  nor  is  it  necessary 
to  establish  this  defense  beyond  a  reasonable  doubt.  It  is  suffi- 
cient if  the  jury  is  reasonably  satisfied  by  the  weight  or  prepon- 
derance of  the  testimony  that  the  accused  was,  at  the  time  he 
committed  the  act,  incapable  of  distinguishing  between  right  and 
wrong.** 

The  law  presumes  every  man  is  sane  until  the  contrary  is  estab- 
lished by  the  evidence  to  the  satisfaction  of  the  jury,  and,  when 
msanity  in  any  form  is  set  up  as  a  defense,  it  is  a  fact  which  may 
be  proven  like  any  other  fact.  The  burden  of  proving  such  in- 
sanity is  on  the  defendant,  and  he  is  not  entitled  to  the  benefit  of 
a  mere  doubt  whether  he  was  or  was  not  insane.** 

You  are  instructed  that  in  this  case  insanity  is  interposed  as  an 
excuse  for  the  charge  in  the  information.  This  defense  is  recog- 
nized by  the  law,  and,  should  insanity  be  proven  by  the  evidence 
in  this  case  to  your  reasonable  satisfaction,  it  will  be  your  duty 
to  acquit.  Insanity  is  a  physical  disease  located  in  the  brain, 
which  disease  so  perverts  and  deranges  one  or  more  of  the  mental 
faculties  as  to  render  the  person  suffering  from  this  affliction  in- 
capable of  distinguishing  right  from  wrong,  in  reference  to  the 
particular  act  charged  against  him,  and  incapable  of  understand- 
ing that  the  particular  act  in  question  was  a  violation  of  the  law 
of  God  and  of  society.  The  law  presumes  every  person  who  has 
reached  the  years  of  discretion  to  be  of  sound  mind,  and  this  pre- 

«•  State  V.  Novak,  79  N.  W.  465,  as  state  v.  Porter,  111  S.  W.  529, 

109  Iowa,  717.  213  Mo.  43.  127  Am.  St.  Rep.  589. 

«T  State  v.  Arnold,  100  P.  04,  79  2b  state  v.  Paulsgrove,  101  S.  W. 

Kan.  533.  27,  203  Mo.  193. 
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sumption  continues  until  the  contrary  be  shown.  So,  in  this  case, 
where  insanity  is  pleaded  as  a  defense  to  a  criminal  charge,  the 
fact  of  the  existence  of  such  insanity  at  the  time  of  the  commis- 
sion of  the  act  complained  of  must,  before  you  can  acquit  him  upon 
that  ground,  be  established  by  the  evidence  to  your  reasonable 
satisfaction,  and  the  burden  of  proving  this  fact  rests  on  the  de- 
fendant.*® 

§  1999(7).    Ohio 

The  jury  are  instructed  that,  in  the  first  place,  the  law  presumes 
every  person  who  has  reached  the  age  of  discretion  to  be  of  suffi- 
cient capacity  to  be  responsible  for  crime ;  and  therefore  the  bur- 
den of  establishing  the  defense  of  insanity  of  the  accused  affirma- 
tively to  the  satisfaction  of  the  jury  rests  upon  the  defendant.  It 
is  not  required,  however,  that  this  defense  be  established  beyond 
a  reasonable  doubt;  but  it  is  sufficient  if  the  jury  is  reasonably 
satisfied  by  the  weight  or  preponderance  of  the  evidence  that  the 
accused  was  insane  at  the  time  of  commission  of  the  act.'^ 

§  1999(8).   Oklahoma 

Gentlemen  of  the  jury,  you  are  instructed  that  the  defendant 
has  interposed  as  his  defense  in  this  case  the  plea  of  insanity. 
When  that  defense  is  interposed,  the  burden  of  proof  is  upon  the 
defendant  to  introduce  sufficient  evidence  to  raise  in  your  minds 
a  reasonable  doubt  of  his  sanity.  It  is  not  required  that  the  de- 
fendant shall  prove  his  insanity  to  the  satisfaction  of  the  minds 
of  the  jury  by  competent  evidence  beyond  a  reasonable  doubt,  or 
by  a  preponderance  of  the  evidence.  It  is  sufficient  if  he  only  in- 
troduces sufficient  evidence  to  raise  in  your  minds  a  reasonable 
doubt  of  his  sanity ;  and,  when  this  is  done,  you  are  instructed  that 
the  turden  of  proof  is  upon  the  state  to  prove  the  sanity  of  the 
defendant  by  competent  evidence,  beyond  a  reasonable  doubt,  be- 
fore you  would  be  justified  in  convicting  the  defendant  as  charged 
in  the  information,  and  then  the  burden  of  proving  the  sanity 
of  the  defendant  rests  upon  the  state,  like  that  of  proving  any 
other  material  allegation  of  the  information;  and,  if  you  believe 
that  the  state  has  failed  to  prove  by  competent  evidence,  beyond 
a  reasonable  doubt,  the  sanity  of  the  defendant,  and  if,  upon  a 
consideration  of  all  the  evidence,  together  with  all  the  legal  pre- 
sumptions applicable  to  the  case,  the  jury  have  a  reasonable  doubt 
as  to  whether  the  defendant  was  mentally  competent  to  distin- 
guish between  right  and  wrong  or  to  understand  the  nature  of 

so  State  V.  Ck)ats,  74  S.  W.  864,  174  Is  not  c<»sldered  erroneous,  it  Is  said 

Mo.  396.  to  go  to  the  extreme  limit  with  re- 

•'1  Kelch  v.   State,  45  X.  E.  6,  55  spect  to  the  burden  imposed  upon  the 

Ohio  St  146,  39  L.  R.  A.  737,  60  Am.  defendant 
St  'Rep.  680.    While  this  instruction 
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the  act  he  was  committing,  he  should  be  acquitted,  otherwise  he 
should  be  convicted.** 

You  are  instructed  in  this  connection  that  if,  after  a  full  and 
careful  consideration  of  the  whole  case,  you  entertain  a  rea- 
sonable doubt  as  to  the  sanity  of  the  defendant,  at  the  time 
that  he  fired  the  fatal  shot,  you  will  then  give  him  the  benefit  of 
such  doubt  and  return  a  verdict  of  not  guilty.** 

f  1999(9).    Oregon 

The  jury  are  instructed  that  where  the  commission  of  the  act 
charged  as  a  crime  is  proven,  and  the  defense  sought  to  be  estab- 
lished is  the  insanity  of  the  defendant,  the  same  must  be  proved 
beyond  a  reasonable  doubt.** 

S  1999(10).   Wyoming 

I  charge  you  that  in  this  case  the  sanity  of  the  defendant  at 
the  time  of  the  alleged  homicide  has  been  questioned  and  raised 
by  the  evidence  in  the  case,  because  the  defendant  has  interposed 
the  plea  of  insanity,  and  evidence  has  been  offered  in  support 
thereof,  aud  I  charge  you  that  the  burden  of  proof  that  the  de- 
fendant was  sane  at  the  time  of  the  homicide  now  rests  upon  the 
state,  and  it  must  satisfy  you  beyond  a  reasonable  doubt  that  at 
the  time  of  the  shooting  the  defendant  was  sane;  that  the  doing 
of  the  acts  which  constitute  the  crime  charged  in  the  information 
proceeded  from  a  responsible  agent,  one  capable  of  committing  the 
offense.  The  burden  is  upon  the  state  to  prove  every  essential 
dementi  of  this  crime  to  your  satisfaction  and  beyond  a  reason- 
able doubt,  arid  ^he  elements  that  necessarily  enter  into  and 
constitute  the  crime  of  murder  in  the  first  degree  are  purpose,  pre- 
meditated malice,  and  the  sanity  of  the  accused  at  the  time  of 
the  homicide,  and  the  state  must  satisfy  you  beyond  a  reasonable 
doubt  that  all  of  these  elements  existed  at  the  time  of  the  homi- 
cide before  you  can  convict  the  defendant  of  the  crime  charged 
in  the  information,  and,  if  the  state  has  failed  to  so  satisfy  you 
of  the  existence  of  any  one  of  these  elements,  you  must  resolve 
that  doubt  in  defendant's  favor  and  acquit  him.** 

§  2000.     Sufficiency  of  evidence  of  capacity  of  minor  to  commit 

crime 

You  are  instructed  that,  to  establish  capacity  to  commit  crime 

in  a  person  over  7  and  under  14  years,  it  is  not  necessary  that  any 

witness  shall  state  that  he  has  such  capacity,  but  the  same  may  be 

«*  Smith  v.   State,  155  P.  099,  12  »*  State  v.  Branton.  56  P.  267.  33 

OkL  Cr.  307.  Or.  533.    This  rule  is  statutory. 

M  Alberty  y.  State,  140  P.  1025,  10  «5  Flanders  v.  State,  150  P.  39,  24 

OkL  Cr.  616,  62  L.  R.  A.  (N.  S.)  248.  Wyo.  81, 
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shown  to  exist  by  the  appearance  and  general  conduct  of  the  ac- 
cused, and  by  his  testimony  as  a  witness  before  the  jury.^ 

§  2001.     Sufficiency  of  evidence  on  issue  of  defense  of  alibi 
f  2001(1).   Arkansas 

The  jury  are  instructed  that  one  of  the  defenses  interposed  by 
the  defendant  is  what  is  known  as  an  alibi ;  that  is,  that  the  defend- 
ant was  at  another  place  at  the  time  of  the  commission  of  the 
alleged  offense.  And  the  burden  of  proof  is  on  the  defendant  to 
show  that  he  was  in  another  place  when  the  alleged  crime  was  com- 
mitted, but  that  is  discharged  if  the  proof  raises  a  reasonable  doubt 
in  your  mind  that  he  was  not  at  the  place  at  the  time  the  crime 
was  committed,  but  was  in  some  other  place.  The  defendant  is 
not  required  to  prove  this  defense  beyond  a  reasonable  doubt  to 
entitle  him  to  an  acquittal;  and  if,  after  considering  all  the  evi- 
dence, as  well  that  touching  the  question  of  alibi  as  the  criminat- 
ing evidence  introduced  by  the  state,  they  have  a  reasonable  doubt 
of  the  guilt  of  defendant,  they  should  acquit.  The  defense  is  an 
affirmative  one.  If,  however,  from  the  evidence  in  the  whole  case 
there  is  in  the  minds  of  the  jurors  a  reasonable  doubt  as  to  whether 
or  not  the  defendant  was  at  the  place  at  the  time  the  offense  was 
committed,  then  there  would  be  a  reasonable  doubt  of  his  guilt, 
for  the  reason  that  he  could  not  be  guilty  if  he  was  not  there." 

f  2001(2).    California 

The  jury  are  instructed  that,  when  a  defendant  undertakes  to 
establish  an  alibi,  the  evidence  which  he  offers,  taken  with  the 
other  evidence  in  the  case,  must  account  for  him  during  the  whole 
period  of  the  commission  of  the  crime.  But  in  this  connection  you 
are  instructed  that,  if  you  entertain  a  reasonable  doubt  as  to.  his 
guilt,  or  as  to  his  whereabouts  when  his  presence  is  material,  you 
should  give  him  the  benefit  of  that  doubt.^ 

§  2001(3).    Delaware 

The  court  instructs  the  jury  that  the  defense  set  up  is  that 
which  is  known  in  the  law  as  an  alibi,  which  means  that  at  the 
time  the  alleged  offense  was  committed  the  defendants  were  not 
present,  but  were  elsewhere,  and  could  not  therefore  have  commit- 
ted the  crime.  This  is  a  good  defense  when  proved  to  the  satis- 
faction of  the  jury.  To  be  effective  the  jury  must  be  convinced, 
not  only  that  the  testimony  is  true,  but  that  the  alibi  or  absence 
of  the  defendants  has  been  so  clearly  shown  that  it  was  physically 
impossible  for  them  to  have  committed  the  crime  charged  against 
them.*® 

«8  State  V.  WlUlams,  21  S.  E.  721,  ss  People  v.  Worden,  45  P.  844,  113 
40  W.  Vft.  268.  Cal.  569. 

»7  Morris  v.  State,  224  S.  W.  724.  «»  State  v.  Prettyman,  100  A.  476,  6 

Boyce,  452. 


2309  CRIMINAL  LAW  §  2001  (7) 

12001(4).    Fioriila 

The  court  instructs  the  jury  that  one  of  the  defenses  interposed 
in  this  case  is  what  is  known  as  an  alibi;  that  is,  that  the  de- 
fendant was  at  another  place  at  the  time  of  the  commission  of  the 
crime.  Such  a  defense  is  as  proper  and  legitimate,  if  proven,  as 
any  other,  and  all  evidence  bearing  upon  that  point  is  for  the  con- 
sideration of  the  jury.  If,  in  view  of  all  the  evidence,  you  have  a 
reasonable  doubt  as  to  whether  the  defendant  was  in  some  other 
place  when  the  crime  was  committed,  you  should  give  the  defend- 
ant the  benefit  of  the  doubt,  and  find  him  not  guilty.  As  regards 
the  defense  of  an  alibi,  the  defendant  is  not  required  to  prove  the 
defense  beyond  a  reasonable  doubt  to  entitle  him  to  an  acquit- 
tal, nor  is  it  required  that  such  evidence  should  be  absolutely 
clear ;  but  it  is  sufficient  if  it  raises  a  reasonable  doubt  in  the  minds 
of  the  jury,  from  all  the  circumstances  of  the  case,  whether  or  not 
the  accused  was  present  at  the  time  and  place  of  the  commission 
of  the  crime  charged.*^ 

i  2001(5).    Gaorgla 

I  charge  you,  gentlemen  of  the  jury,  that  to  overcome  proof  of 
guilt  strong  enough  to  exclude  all  reasonable  doubt,  the  burden 
is  on  the  accused  to  verify  his  alleged  alibi  to  the  reasonable  sat- 
isfaction of  the  jury;  but  I  charge  you  that  the  defendant  need 
not  establish  his  alibi  beyond  a  reasonable  doubt.  It  is  sufficient 
if  he  establishes  it  to  the  reasonable  satisfaction  of  the  jury,  and  it 
is  sufficient  if  the  evidence  tending  to  show  an  alibi,  when  con- 
sidered in  connection  with  all  of  the  evidence  of  the  case  and  the 
defendant's  statement,  raises  a  reasonable  doubt  of  g^^ilt  in  the 
minds  of  the  jury.  Whenever  the  proof  of  alibi  meets. this  test,  it 
is  the  duty  of  the  jury  to  acquit  the  defendant.*^ 

12001(6).    Illinois 

The  jury  are  instructed  that,  to  render  the  defense  of  alibi  avail- 
able, the  proof  must  cover  the  whole  of  the  time  of  the  commis- 
sion of  the  crime,  so  as  to  render  it  impossible,  or  highly  im- 
probable, that  the  defendant  could  have  committed  the  act.** 

f  2001(7).    Iowa 

You  are  instructed  that  if,  in  view  of  all  the  evidence,  you  have 
a  reasonable  doubt  as  to  whether  defendants  were  in  some  other 
place  when  the  crime  was  committed,  you  should  give  the  de- 
fendants the  benefit  of  the  doubt,  and  find  them  not  guilty.  The 
defendants  are  not  required  to  prove  an  alibi  beyond  a  reasonable 
doubt  to  entitle  them  to  an  acquittal.     It  is  sufficient  if  the  evi- 

*«  Jordan  v.  SUte,  39  So.  155,  50  *2  Briww  v.  People,  76  N.  B.  499, 
Fla.  94.  219  lU.  330. 

*i  MoDtford  v.  State,  87  S.  E.  797, 
144  Ga.  682. 
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dence  raises  a  reasonable  doubt  of  their  presence  at  the  time  of 
the  commission  of  the  crime  charged.** 

f  2001  (8).    IMIohigan 

You  are  instructed  that  one  of  the  defenses  interposed  by  the 
defendant  in  this  case  is  what  is  known  in  law  as  an  "alibi" — 
that  is,  that  the  defendant  was  at  another  place  at  the  time  of 
the  commission  of  the  crime  ;  and  I  instruct  you  that  such  a  de- 
fense is  as  proper  and  legitimate,  if  proven,  as  any  other.  And 
all  the  evidence  bearing  upon  that  point  should  be  carefully  con- 
sidered by  the  jury.  And  if,  in  view  of  the  evidence,  the  jury 
have  any  reasonable  doubt  as  to  whether  the  defendant  was  at 
some  other  place  at  the  time  the  crime  was  committed,  they  should 
give  the  defendant  the  benefit  of  any  doubt,  and  find  him  not 
guilty.  The  defendant  is  not  required  to  prove  that  defense  be- 
yond a  reasonable  doubt  to  entitle  him  to  an  acquittal.  It  is  suf- 
ficient if  the  evidence  upon  that  point  raises  a  reasonable  doubt  of 
his  presence  at  the  time  and  place  of  the  commission  of  the  crime 
charged.** 

§  2001(9).    Missouri 

The  jury  are  instructed  that  the  defendant  alleges  as  a  defense 
in  this  cause  an  alibi;  that  is,  he  says  he  was  not  present  at  the 
time  and  place  of  the  alleged  assault  with  intent  to  rob,  but  was 
elsewhere.  Now,  if  the  jury  find  from  the  evidence  in  the  cause 
that  the  defendant  was  elsewhere  than  at  the  place  of  the  alleged 
assault  with  intent  to  rob  at  the  time  of  the  alleged  assault  with 
intent  to  rob,  then  they  should  find  the  defendant  not  guilty ;  and  if, 
upon  a  full  consideration  of  all  the  evidence  in  the  case,  the  jury 
have  a  reasonable  doubt  as  to  whether  defendant  was  elsewhere 
than  at  the  place  of  the  alleged  assault  with  intent  to  rob  at  the 
time  of  the  assault  with  intent  to  rob,  then  they  should  find  the 
defendant  not  guilty.** 

The  jury  are  instructed  that  the  defendant  has  interposed  as  a 
defense  what  is  known  in  law  as  an  alibi ;  that  is,  that  even  if  the 
oflEense  was  committed  as  charged  he  was  at  the  time  of  the  com- 
mission thereof  at  another  and  different  place  than  that  in  which 
such  offense  was  committed,  and  therefore  was  not  and  could  not 
have  been  the  person  who  committed  the  same.  Now,  if  the 
evidence  leaves  in  your  minds  a  reasonable  doubt  as  to  his  pres- 
ence at  the  place  where  the  offense  was  committed  at  the  time 
of  the  commission  thereof,  you  will  find  him  not  guilty.*® 

The  court  instructs  the  jury  that,  if  there  is  any  evidence  be- 

48  State  V.  Hassan,  128  N.  W.  960,  ^s  state  v^  Bateman.  96  S.  W.  413. 

149  Iowa,  518.  196  Mo.  35. 

'*♦  People  V.  Resh,  65  N.  W.  99,  107  *«  State  v.  Speritus,  90  S.  W.  459, 

Mich.  251.  191  Mo.  24. 
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fore  you  that  raises  in  your  minds  a  reasonable  doubt  as  to  the 
presence  of  the  defendant  at  the  time  and  place  where  the  crime  is 
charged  to  have  been  committed  (if  you  find  a  crime  was  com- 
mitted), you  will  acquit  the  defendant.*' 

The  jury  are  instructed  that  one  defense  in  this  case  is  what 
is  known  in  law  as  an  "alibi"  that  is,  that  the  defendants  were 
not  present  at  the  time  and  place  of  the  commission  of  the  oflfense 
charged  in  the  indictment,  if  any  such  offense  has  been  commit- 
ted, but  that  they  were  at  that  time  at  another  and  different  place. 
As  to  this  defense,  you  are  instructed  that  it  is  not  necessary  for 
defendants  to  prove  an  alibi  to  your  satisfaction,  beyond  a  rea- 
sonable doubt,  nor  by  a  preponderance  of  the  testimony,  but  if, 
after  a  full  and  fair  consideration  of  all  the  facts  and  circumstances 
in  evidence,  you  entertain  a  reasonable  doubt  as  to  whether  or 
not  the  defendants  were  present  at  the  time  and  place  of  the  com- 
mission of  the  offense  charged  in  the  indictment,  if  such  offense 
has  been  committed  by  any  one,  it  will  be  your  duty  to  give  the 
defendants  the  benefit  of  such  doubt  and  acquit  them.*' 

The  jury  are  instructed,  if  they  have  a  reasonable  doubt  that 

defendant  committed  the alleged  in  the  indictment,  or  was 

absent  at  the  time  said is  alleged  to  have  been  committed, 

they  will  find  a  verdict  acquitting  him.** 

f  2001(10).    IMoBtaaa 

The  jury  are  instructed  that,  while  the  prosecution  must  estab- 
lish beyond  a  reasonable  doubt  the  guilt  of  the  defendant,  it  is 
not  incumbent  upon  the  defendant  to 'prove  an  alibi  beyond  a 
reasonable  doubt.  Though  the  evidence  offered  to  establish  an 
alibi  falls  short  of  the  weight  of  moral  certainty  as  to  the  existence 
of  the  alibi,  yet  if  it  leave  in  the  minds  of  the  jury  such  a  doubt 
or  uncertainty  that,  taken  by  itself,  they  could  not  find  for  or 
against  the  alibi,  they  are  bound  to  carry  such  doubt  into  the 
case  of  the  prosecution,  and  to  array  it  there  as  an  element  of  the 
reasonable  doubt  beyond  which  the  prosecution  must  establish 
guilt.  The  defendant  is  entitled  as  much  to  the  benefit  of  such 
doubt  as  to  any  other  doubt  raised  by  the  evidence;  and  if  the 
weight  of  such  evidence  alone,  or  when  added  to  that  of  any  oth- 
er, be  sufficient  to  reduce  belief  in  their  minds  as  to  the  defendant's 
guilt  to  a  reasonable  doubt,  they  must  acquit.** 

The  jury  are  instructed  that  one  of  the  defenses  made  by  the 
defendant  in  this  case  is  what  is  known  as  an  alibi;  that  is,  that 
the  defendant  was  in  another  place  at  the  time  of  the  commission 

«7  state  T.  Davis,  85  S.  W.  354,  186  *•  State  v.  Edwards,  19  S.  W.  91, 

Mo.  533.  109  Mo.  315. 

«i  State  V.  Hale,  56  S.  W.  881,  156  so  state  y.   Spotted   Hawk,  55  P. 

Uo.  102.  1026,  22  Mont.  33. 
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of  the  crime.  This  is  a  proper  defense,  if  proven;  and  if,  in  view 
of  all  of  the  evidence  of  the  case,  the  jury  have  a  reasonable  doubt 
as  to  the  presence  of  the  defendant  at  the  time  and  place  when 
the  crime  was  committed,  they  should  give  the  defendant  the  ben- 
efit of  the  doubt,  and  find  him  not  guilty .**^ 

§  2001(11).    Nebraska 

One  of  the  defenses  interposed  by  the  defendant  in  this  case  is 
what  is  known  as  an  alibi — that  is,  the  defendant  was  at  another 
place  at  the  time  of  the  commission  of  the  crime;  and  the  court 
instructs  the  jury  that  such  defense  is  as  proper  and  as  legitimate, 
if  proved,  as  any  other,  and  all  evidence  bearing  upon  that  point 
should  be  carefully  considered  by  the  jury ;  and  if,  in  view  of  all 
the  evidence,  the  jury  have  any  reasonable  doubt  as  to  whether  the 
•defendant  was  in  some  other  place  when  the  crime  was  commit- 
ted, they  should  give  the  defendant  the  benefit  of  the  doubt  and 
find  him  not  guilty." 

1  2001(12).    Oklahoma 

You  are  further  instructed  that  one  of  the  defenses  interposed 
in  this  Ccise  by  the  defendant  is  what  is  known  in  the  law  a3  an 
*'alibi";  that  is,  that  the  defendant  was  at  another  place  at  the 
time  of  the  commission  of  the  crime,  if  a  crime  was  committed.  The 
defense  of  alibi,  to  be  entitled  to  consideration,  must  be  such  as  to 
show  that  at  the  very  time  of  the  commission  of  the  crime  charged, 
if  any  was  committed,  the  accused  was  at  another  place,  so  far 
away,  and  under  such  circumstances,  that  he  could  not,  with  ordi- 
nary exertion,  have  reached  the  place  where  the  crime  was  com- 
mitted, so  as  to  have  participated  in  the  commission  thereof,  if 
a  crime  was  in  fact  committed.  In  considering  the  proof  upon 
the  question  of  alibi,  you  will  consider  the  whole  of  the  evidence, 
both  that  given  for  the  defendant  and  for  the  state,  applying 
the  same  rules  as  are  applied  to  any  other  evidence;  the  law 
being  that  when  the  jury  have  considered  all  of  the  evidence,  as 
well  that  touching  the  question  of  alibi  as  the  criminating  evi- 
dence introduced  by  the  prosecution,  then,  if  they  have  any  rea- 
sonable doubt  of  the  guilt  of  the  accused  of  the  offense  with  which 
he  stands  charged,  the  jury  should  acquit.*^* 

I  2001(13).    Oregon 

You  are  instructed  that  one  of  the  defenses  interposed  by  the 
defendant  in  this  case  is  what  is  known  as  an  alibi ;   that  is,  that 

Bi  State   V.    Spotted   Hawk,   55   P.      some  evidence  tending  to  establish  an 
1026,  22  Mont.  33.    It  is  held  that  the      alibi. 

use  of  the  word  **proved"  in  this  in-  ft2  McLain  v.  State,  24  N.  W.  720, 

Rtructlon  does  not  cast  any  other  bur-      is  Xeb.  154. 

den  upon  defendant  than  to  furnish  »3  Tucker  v.  Territory,  87  P.  307, 

17  Okl.  56. 
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the  defendant  was  at  another  place  at  the  time  of  the  commission 
of  the  alleged  crime.  This  court  instructs  you  that  such  defense 
is  as  proper  and  legitimate,  if  proved,  as  any  other  and  all  evi- 
dence bearing  upon  that  point  should  be  carefully  considered  by 
you.  If,  in  view  of  all  the  evidence,  you  have  a  reasonable  doubt 
as  to  whether  the  defendant  was  at  some  other  place  when  the 
crime  was  committed,  then  you  should  give  the  defendant  the 
benefit  of  that  doubt,  and  find  the  defendant  not  guilty,  subject, 
however,  to  the  other  instructions  which  I  will  give  you  relative 
to  the  law  of  this  case.  Regarding  the  defense  of  an  alibi,  you  are 
instructed  that  the  defendant  is  not  required  to  prove  that  defense 
beyond  a  reasonable  doubt  to  entitle  him  to  acquittal,  but  it  is 
sufficient  if  the  evidence  raises  a  reasonable  doubt  of  his  presence 
at  the  time  and  place  of  the  commission  of  the  crime  charged.**       S 

f  2001(14).    Texas  ^ 

The  jury  are  instructed  that  among  the  other  defenses  set  up* 
by  defendant  is  what  is  known  in  legal  phraseology  as  an  "alibi"; 
that  is,  that  if  the  offense  was  committed,  the  defendant  was  at 
the  time  of  the  commission  thereof  at  another  and  different  place  " 
from  that  at  which  such  offense  was  committed,  and  therefore  was 
not  and  could  not  have  been  the  person  who  committed  the  of- 
fense. Now,  if  the  evidence  raises  in  your  mind  a  reasonable  doubt 
as  to  the  presence  of  the  defendant  at  the  pliace  where  the  of- 
fense was  committed,  at  the  time  of  the  commission  thereof,  you 
will  find  defendant  not  guilty.** 

You  are  instructed  that,  if  the  evidence  raises  in  your  minds  a 
reasonable  doubt  as  to  the  presence  of  the  defendant  at  the  time 
and  place  when  and  where  said  property  was  fraudulently  taken 

from  the  possession  of ,  if  you  find  that  the  same  was  taken, 

then  you  will  find  the  defendant  not  guilty .*• 

S  2001(15).  Washington 

The  jury  are  instructed  that  one  of  the  defenses  interposed  by 
the  defendant  in  this  case  is  an  alibi;  that  is,  that  the  defendant 
was  at  another  place  at  the  identical  time  that  the  crime  was  com- 
mitted, if  committed  at  all.  If,  in  view  of  all  the  evidence,  you 
have  any  reasonable  doubt  as  to  whether  the  defendant  was  at 
another  place  than  that  where  the  crime  was  committed  at  the 
time  of  its  commission,  then  you  should  acquit ;  but  if  you  believe 
from  the  evidence  that  the  accused  was  not  so  far  away  from  the 
place  where  the  offense  was  committed  but  that  he  could,  with 
ordinary  exertion,  have  reached  the  place  where  the  oflfense  was 

84  State  v.  Branson,  161  P.  689,  82  »«  McCoy  v.  State,  120  S.  W.  858, 
Op.  377.  56  Tex.  Cr.  R.  551. 

99  Mass  V.  State,  128  S.  W.  394,  59 
Tex.  C:r.  R.  390. 
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committed,  then  you  will  consider  that  fact  as  a  circumstance 
tending  to  prove  or  disprove  the  alibi." 

§  2002.    Reasonable  doubt  as  to  degree  of  offense 
See,  also,  post,  §  4618. 

Effect  of  reasonable  doubt  as  to  degree  of  offense  or  character  of  admitted  or 
^    established  homicide,  see  post,  f  3080. 

Effect  of  reasonable  doubt  as  to  degree  of  offense  in  prosecution. for  larceny, 
see  post,  f  3333. 

The  jury  are  instructed  that,  if  it  should  appear  to  you  from  all 
the  evidence  in  this  case  beyond  a  reasonable  doubt  that  the  de- 
fendant has  committed  a  crime  which  is  included  in  the  crime 
charged  in  the  indictment,  and  there  should  still  remain  in  your 
minds  a  reasonable  doubt  as  to  which  degree  he  is  guilty  of,  then, 
in  that  case  the  defendant  is  entitled  to  the  reasonable  doubt  as 
to  the  higher  crime  or  to  the  highest  degree,  and  you  can  only  re- 
turn a  verdict  of  guilty  of  the  degree  of  the  crime  so  included 
in  the  indictment  as  to  which  there  is  no  reasonable  doubt.'* 

E.    Punishment 

§  2003.    In  general 
You  are  instructed  that  the  punishment  prescribed  by  the  law 

of  the  state  of  for  the  crime  charged  in  the  information 

is  imprisonment  in  the  state  penitentiary  for  a  period  not  exceed- 
ing   years.    If  you  find  the  defendant  guilty  of  said  offense, 

you  will,  in  addition  thereto,  assess  his  punishment  therefor."* 

§  2004.    Recommendation  to  mercy 

You  are  instructed  that  one  of  the  accused  persons  admits  his 
guilt,  and  through  his  counsel  asks  for  recommendation  of  mercy 
by  the  jury.  The  request  is  a  matter  within  your  sound  discre- 
tion under  the  circumstances,** 

F.    Cautionary  Instructions 

§  2005.     Duties  of  jury  in  general 

§  2005(i).    California 

The  jury  are  instructed  that  rulings  have  been  made  by  the 
court  in  your  presence,  and  questions  have  been  asked  of  wit- 
nesses by  the  court.  From  these  things,  or  from  anything  that 
has  occurred  in  the  trial,  you  are  not  to  infer  what  the  opinion  of 
the  court  may  be  as  to  the  guilt  or  innocence  of  the  accused.  With 
the  court's  opinion  you  have  nothing  whatever  to  do,  and  if  you 

57  state  V.  Burton,  67  P.  1097,  27  »»  West  v.  State,  164  P.  327,  13 
Wash.  528.  Okl.  Cr.  312,  L.  R.  A.  1917E,  1129. 

58  State  V.  Megorden,  88  P.  306,  49  •©  State  v.  Lapista  (Del.  Gen.  Sess.) 
Or.  259,  14  Ann.  Cas.  130.  105  A.  676,  7  Boyce,  26a 
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have  even  any  suspicion  of  what  the  court  may  think  in  the  mat? 
ter,  you  have  no  right  to  consider  Jt  any  more  than  you  would 
have  a  right  to  consider  the  opinion  of  anybody  else.  The  ques- 
tion of  the  guilt  or  innocence  of  the  defendant  is  for  you  alone, 
regardless  of  what  anybody  else  may  think  about  it.'^ 

I  2005(2).   Georgia 

You  are  instructed  that  it  is  unlawful,  under  the  laws  of , 

to  keep  on  hand  at  one's  place  of  business  spirituous,  alcoholic, 
malt,  and  intoxicating  liquors.  You  and  I  form  part  of  the  judi-p 
cial  system  of  the  state,  and  are  not  concerned,  in  any  way,  with 
the  propriety,  wisdom,  or  policy  of  the  legislative  branch  of  the 
government  in  passing  this  law.    Sufficient  it  is  for  you  and  me 

to  know  it  is  the  law  of ,  and  that,  as  a  part  of  the  judicial 

branch  of  the  law  of ,  it  is  our  duty  to  enforce  the  law  as 

we  find  the  law  written;  and  by  the  enforcement  of  the  law  we 
mean,  not  only  the  conviction  of  the  guilty,  but  the  exoneration 
and  justification  of  the  innocent  who  may  be  charged  with  a  vio- 
lation of  that  law.** 

i  2005(3).    KOMAS 

In  conclusion,  gentlemen  of  the  jury,  I  urge  upon  you  to  weigh 
well  the  evidence  before  you,  and  ponder  upon  these  instructions 
now  given,  that  you  may  not  perhaps,  by  careless  disregard  of 
your  responsibilities,  fail  in  conserving  the  rights  of  society,  on 
the  one  hand,  or,  on  the  other,  to  condemn  to  punishment  one  who 
may  have  done  no  wrong.  Courts  are  only  respected  when  there 
is  an  earnest  desire  and  true  endeavor  on  the  part  of  all  its  offi- 
cers only  to  do  right.  Any  departure  from  this  justly  arraigns 
the  law  tribunals  for  inefficiency,  and  excites  a  public  disregard 
and  contempt  for  their  decrees.  Neither  passion  nor  sympathy 
should  swerve  or  sway,  but  you  should  keep  as  certainly  to  the 
course  pointed  out  by  impartial  justice  as  the  needle  is  faithful 
to  the  pole.  Thys  only  shall  you  escape  an  accusing  conscience, 
and  redeem  the  oath-bound  obligations  assumed  by  each  of  you 
at  the  time  you  were  chosen  to  hear  attentively,  to  consider  wisely, 
and  to  determine  justly,*' 

3  2005(4).    iBdiaaa 

It  is  proper  for  the  court  to  remind  you  that  the  issue  in  this 
cause  is  to  the  defendant  of  so  grave  a  nature,  and  to  the  public 
safety  of  such  vital  importance,  that  upon  your  part  there  should 
be  no  error.  The  accused,  if  he  be  innocent,  ought  not  to  be  er- 
roneously convicted ;  and,  on  the  contrary,  if  he  be  guilty,  he  ought 

«i  People  V.  Osbom,  106  P.  801,  12  ««  State  v.  Johnson,  50  P.  907,  6 
CaL  App.  148.  Kan.  App.  119. 

"Mimdy  v.  State,  72  S.  E.  300,  9 
6a.  App.  835. 
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not  to  be  erroneously  acquitted.  You  were,  after  careful  effort, 
selected  as  intelligent  and  qualified  jurors,  sworn  to  impartially 
try  and  determine  this  cause,  and  a  true  verdict  render  according 
to  the  law  and  the  evidence.  If  you  comply  with  your  oaths,  er- 
ror against  either  side  must  be  precluded.  Remember  that  the 
defendant's  life  and  liberty  are  his  most  sacred  and  highest  rights, 
and  can  only  be  forfeited  by  him  for  the  causes,  upon  the  condi- 
tions, and  in  the  manner  prescribed  by  law.  In  considering  his 
rights,  do  not  forget  that  by  each  acquittal  of  a  guilty  criminal  the 
safeguard  erected  by  society  for  its  protection  is  weakened;  for, 
by  the  nonenforcement  of  penalties  affixed  to  criminal  acts,  con- 
tempt for  the  law  is  bred  among  the  very  class  that  it  is  intended 
to  restrain.  The  evidence  has  been  placed  before  you;  an  ex- 
haustive discussion  of  the  facts  by  counsel  on  either  side,  has 
been  had  in  your  hearing,  and  such  instructions  as  in  the  judg- 
ment of  the  court  would  aid  you  in  arriving  at  a  correct  decision 
have  been  given." 

i  2005(5).    Oklahoma 

The  jury  are  further  instructed  that  it  will  require  the  concur- 
rence of  the  full  panel  of  the  jury  to  render  a  verdict  in  this  case, 
and  that  you  must  not  arrive  at  your  verdict  by  casting  lot  or 
by  any  manner  or  species  of  chance.  You  must  be  controlled  in 
arriving  at  your  verdict  by  the  law  as  stated  in  these  instructions 
and  by  the  evidence  you  have  heard  from  the  witnesses.  You 
must  consider  these  instructions  in  their  entirety.  You  have  no 
right  to  consider  any  part  or  portion  of  these  instructions  to  the 
exclusion  of  any  other  portion  thereof.** 

f  2005(6).    Texas 

The  jury  are  instructed  that,  in  deliberating  upon  this  case  you 
are  not  to  refer  to  or  discuss  any  matter  or  issue  not  in  evidence 
before  you;  neither  shall  you  separate  from  each  other,  nor  talk 
with  any  one  not  of  your  jury;  and  a  violation  of  this  injunction 
will  be  punished  severely  by  the  court.** 

§  2006.    Province  of  court  and  jury 
See,  also,  ante,  §  1763(2). 
i  2006(1).    United  States 

Now,  gentlemen  of  the  jury,  you  are  the  sole  judges  of  the 
facts  in  this  case.  It  is  proper  in  proper  cases  for  the  court  in  the 
federal  practice  to  suggest  to  you  what  the  court's  estimate  of 
facts  is.  Whether  the  court  in  this  charge  has  made  that  sugges- 
tion to  you,  directly  or  indirectly,  the  law  is  that  you  should  not 

•*  Stout  V.  State,  90  Ind.  1.  ««  Villereal  v.  SUte  (Cr.  App.)  61 

eo  Brantley  v.  State,  175  P.  51,  15      S.  W;  715. 
OkL  Cr.  6. 
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depend  upon  any  impression  that  you  have  as  to  the  court's  view 
as  to  the  facts  of  the  case  in  the  making  up  of  your  own  judgment. 
Your  judgment  of  the  facts  should  be  your  own  uninfluenced  judg- 
ment, uninfluenced  by  the  court,  except  as  you  are  bound  to  fol- 
low the  law  of  the  case  as  the  court  gives  it  to  you,  and  uninfluenced 
by  any  insistence  of  counsel.*' 

f  2006(2).   California 

It  is  my  duty  to  state  to  you  the  law  applicable  to  the  case,  and 
it  is  your  duty,  unaided  by  any  suggestion  from  me,  to  pass  upon 
all  questions  of  fact.  Neither  the  judge  nor  jury  may  trespass  upon 
the  province  of  the  other.  Our  provinces  are  entirely  distinct  and 
separate.  You  should  receive  the  law  as  I  state  it  to  be,  notwith- 
standing you  should  firmly  believe  I  am  wrong,  and  the  law  is, 
or  should  be,  otherwise.  With  the  questions  of  fact,  the  weight  of 
the  evidence,  the  credit  you  should  give  to  any  witness  sworn  in 
the  case,  the  court  has  nothing  to  do.  These  are  matters  entirely 
within  your  province,  and  which  you,  as  jurors,  must  determine 
for  yourselves.** 

{  2006(3).    Geomla 

The  jury  are  'instructed  that,  in  deciding  this  question  you  will 
remember  that  you  are  the  sole  judges  of  the  evidence  submitted  to 
you  during  the  trial  of  this  case.  You  will  accept  as  correct,  for 
your  guidance  in  making  up  your  verdict,  the  law  as  I  shall  give  it 
to  you  in  charge.  So  that,  having  applied  the  law  to  the  evidence 
as  you  shall  find  it  to  be,  you  may  render  such  verdict  as  the  law 
demands  at  your  hands.  You  are  not  at  liberty,  in  determining 
your  verdict,  to  depart  from  the  evidence  nor  the  law  as  given  in 
charge.** 

S  2006(4).    Illinois 

You  are  instructed  that  the  jury  are  made,  under  the  statute, 
judges  of  the  law  as  well  as  of  the  facts  in  criminal  cases,  and  while 
it  is  the  duty  of  the  court,  if  requested  by  either  party,  to  instruct 
them  what  the  law  is,  it  was  the  design  of  the  statute  that  the}*^ 
should  not  be  absolutely  bound  by  such  instruction ;  that,  if  they 
can  say,  upon  their  oaths,  that  they  know  the  law  better  than  the 
court  does,  they  have  the  right  to  do  so,  but  before  assuming  so 
solemn  a  tesponsibility  they  should  be  sure  that  they  are  not  act- 
ing from  caprice  or  prejudice,  that  they  are  not  controlled  by  their 
will  or  their  wishes,  but  from  a  deep  and  confident  conviction  that 
the  court  is  wrong  and  that  they  are  right.    Before  saying  this  upon 

•7  Young  V.  Ck>rrlgan  (D.  C.  Ohio)  «»  Rouse  v.  State^  71  S.  E.  667,  136 

208  F.  431.  Ga.  356, 

*«  People    V.     Vereneseneckockock- 
hoff,  58  P.  156,  129  CaL  497. 
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their  oaths  it  is  their  duty  to  reflect  whether,  from  their  habits  of 
thought,  their  study  and  experience,  they  are  better  qualified  to 
judge  of  the  law  than  the  court.  If,  under  .all  these  circumstances, 
they  arc  prepared  to  say  that  the  court  is  wrong  in  its  exposition  of 
the  law,  the  statute  has  given  them  that  right."* 

§  2006(5).    Indiana 

This  is  a  criminal  prosecution.  A  statute  of  this  state  requires 
the  court  in  such  cases  to  charge  the  jury,  and  in  such  charge  to 
state  all  matters  of  law  which  are  necessary  for  their  information  in 
giving  their  verdict,  and  these  instructions  are  given  by  the  court 
in  compliance  with  that  statute.     However,  the  Constitution  of 

provides  that,  in  all  criminal  cases  whatsoever,  the  jury  shall 

have  the  right  to  determine  the  law,  conferred  on  you  by  the 
Constitution,  gives  you  the  right  to  determine  and  construe  the 
law  for  yourselves,  although  your  determination  may  diflfer  from 
that  stated  by  the  court  in  its  instructions ;  but  in  determining  the 
law  it  is  your  sworn  duty  to  determine  it  correctly,  and  as  it  in  fact 
is,  whatever  may  be  the  source  of  your  information  or  the  basis  of 
your  conclusion.  It  is  your  duty  to  consider  and  weigh  the  in- 
structions given  you  by  the  court,  and  not  arbitrarily,  and  without 
what  you  regard  as  ^  proper  and  sufficient  reason,  to  reject  them ; 
and  when  your  determination  shall  have  been  reached,  it  should  be 
with  the  conscientious  conviction  that  you  have,  so  far  as  you 
were  able,  correctly  determined  the  law  as  it  in  fact  is.'^ 

^he  jury  are  instructed  that  you  are  the  judges  of  the  law  as 
well  as  of  the  facts.  You  can  take  the  law  as  given  and  explained 
to  you  by  the  court,  but,  if  you  see  fit,  you  have  the  legal  and  con- 
stitutional right  to  reject  the  same,  and  construe  it  for  yourselves. 
Notwithstanding  you  have  the  legal  right  to  disagree  with  the 
court  as  to  what  the  law  is,  still  you  should  weigh  the  instructions 
given  you  in  the  case  as  you  weigh  the  evidence,  and  disregard  nei- 
ther without  proper  reason.'* 

The  jury  are  instructed  that  by  the  Constitution  of you 

are  the  judges  of  the  law  as  well  as  the  facts.  Upon  the  facts  of 
the  case  the  court  has  nothing  whatever  to  say;  it  is  your  ex- 
clusive province  to  decide  them.  The  province  of  the  court  is  to 
instruct  you  in  regard  to  the  law,  and  while  the  court  will  en- 
deavor to  give  you  a  plain,  clear,  and  impartial  statement  of  the 
law  pertaining  to  the  points  that  arise  and  grow  out  of  this  case  as 
presented,  you  are  also  to  remember  that  it  is  not  intended  thereby 

TO  People    V.    Campbell,    84    N.    E.  ti  Hinshaw  v.  State,  124  N.  E.  458, 

1035,  234  111.  391,  123  Am.  St.  Rep.      188  Ind.  447. 

107,  14  Ann.  Cas.  186.  t'  Blaker  v.  State,  29  N.  K.  1077, 

130  Ind.  203. 
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to  thus  bind  your  consciences,  but  to  enlighten  your  judgments, 
if  so  be  you  should  so  regard  it.'* 

The  jury  are  instructed  that  you  have  a  right  to  determine  the 
law  and  the  facts,  but  it  is  the  duty  of  the  court  to  instruct  the 
jury  what  the  law  is.'* 

I  2006(6).    Iowa 

The  jury  are  instructed  that  you  have  taken  a  solemn  oath  to 
try  this  cause  according  to  the  law  and  evidence  given  you  in 
open  court,  and  you  have  no  authority  to  consider  or  be  controlled 
by  anything  else  than  that  given  you  as  law  by  the  court,  and 
unless  your  verdict  accords  with  the  law  as  given  you  by  the  court, 
you  are  guilty  of  willful  perjury.  It  makes  no  difference  what  you 
think  the  law  ought  to  be,  you  have  no  authority  to  consider  or 
be  controlled  by  anything  else  as  law  than  that  given  you  by  the 
court.'* 

f  2006(7).    LoBlslana 

The  jury  are  instructed  that  the  Constitution  of  this  state  makes 
jurors  the  judges  of  the  law  as  well  as  of  the  facts  in  criminal 
cases;  but,  while  this  is  so,  it  is  nevertheless  your  sworn  duty  to 
follow  the  law  given  to  you  by  the  court  The  very  moment  you 
feel  that  the  law  expounded  in  this  charge  is  the  law  of  this  case, 
your  oaths  compel  you  to  apply  it  to  the  facts,  and,  though  you 
have  the  physical  power  to  disregard  it,  you  cannot  do  so  with- 
out violating  your  oaths.  In  taking  the  law  from  the  court,  you 
incur  no  responsibility.  Misstatements  of  the  law  by  the  court 
to  the  prejudice  of  the  accused  may  be  excepted  to  by  his  counsel, 
and  their  correctness  passed  upon  by  a  higher  tribunal.  Your 
oath  binds  you  to  rest  your  verdict  on  the  law  and  the  evidence.'* 

S  2006(8)    Mtohigan 

You  are  instructed  that  you  are  the  sole  judges  of  the  facts.  It 
is  for  you  to  determine  whb  is  telling  the  truth  and  what  infer- 
ences shall  be  drawn  from  the  testimony." 

In  this  case,  gentlemen,  in  the  heat  of  argument  you  have  been 
told,  in  substance,  that  you  are  not  required  to  render  a  verdict  in 
conflict  with  your  consciences,  notwithstanding  the  law  or  the 
facts  in  the  case.  That  is  not  the  rule,  gentlemen;  that  is  not  the 
law.  It  has  never  been  the  law,  and  if  you,  gentlemen,  should  take 
that  course,  and  it  should  become  known,  you  would  be  liable  to 
prosecution  for  perjury.  Every  one  of  you  that  renders  a  verdict 
upon  that  basis  would  be  guilty  of  the  crime  of  perjury,  because 

nBLssot  v.  State,  63  Ind.  408.  t«  state  v.  Ford,  37  La.  Ann.  44n. 

7*  Stocking  V.  State,  7  Ind.  326.  7 7  People  v.  Williams,  175  N.  W. 

7s  State  ▼.  MiUer,  4  N.  W.  900,  53  187,  208  Mlcb.  586. 
Iowa,  154* 
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of  the  fact  that  you  did  not  follow  your  oaths.  I  say  that  it  is  not 
the  rule  at  all.  You,  gentlemen,  have  sworn  that  you  would 
decide  this  case  upon  the  evidence  given  you  here  from  the  wit- 
ness stand  and  upon  the  laws  of  this  state.  Now  you  haven't 
any  right  to  say  that  this  law  ought  not  to  be  enforced.  We  may 
not  all  agree  with  the  rule  that  it  should  be  strictly  adhered  to, 
we  may  not  all  feel  that  way ;  but  the  law  is  on  the  statute  book, 
and  it  is  not  for  you,  nor  is  it  for  the  court,  to  say  as  to  wheth- 
er that  law  should  be  enforced.  And  if  a  juror  cannot  render  a  ver- 
dict for  the  enforcement  of  a  law  of  that  kind  he  ought  to  say  so 
when  he  is  selected  as  a  juror»  so  that  he  will  not  be  required  to 
violate  his  oath,  because,  as  I  say,  you  haven't  any  right  to  say  I 
will  render  a  verdict  in  accordance  with  my  judgment,  notwith- 
standing the  evidence  and  the  law  may  be  opposed  thereto.  You 
have  no  right  to  do  that,  and  if  you  do  that  you  are  guilty  of  the 
crime  of  perjury,  and  I  am  surprised,  and  I  can  only  say  that  it 
is  because  of  the  heat  of  the  argument  probably  that  such  a  state- 
ment was  submitted  to  you,  gentlemen.  That  is  not  the  rule, 
and  you  ought  not  to  follow  it.  It  is  true  that  you  are  not  to  give 
any  strained  construction  to  this  statute.  You  are  not  to  give  any 
strained  construction  to 'the  evidence.'* 

f  2006(9).    Mlssoori 

The  jury  are  instructed  that  the  instructions  read  to  you  by  the 
court  constitute  the  law  of  this  case,  and  it  is  your  duty  to  receive 
such  instructions  as  the  law,  and,  after  ascertaining  from  the  evi- 
dence what  are  the  true  facts  herein,  you  should  apply  them  to 
the  law  contained  in  said  instructions,  and  find  your  verdict  ac- 
cordingly and  not  otherwise.  You  must  not  consider  any  of  the  in- 
structions as  an  expression  or  intimation  of  what  the  court  thinks 
of  the  evidence,  because  you  are  the  sole  judges  of  the  facts  herein, 
and  you  must  ascertain  them  yourselves  from  the  evidence  before 
you,  under  your  oaths  as  jurors.  In  a  criminal  prosecution  such 
as  this,  before  a  verdict,  either  of  conviction  or  acquittal  can  be 
returned,  all  the  jurors  must  agree  to  it.  When  it  has  been  agreed 
to,  however,  only  the  foreman  should  sign  it.'* 

§  2006(10).    New  Jersey 

The  jury  are  instructed  that  the  credibility  of  witnesses  and  the 
conclusions  of  fact  which  you  will  draw  from  the  evidence  are  ques- 
tions which  you  must  settle.  The  law  of  the  case  you  must  take 
from  the  court.  If  the  court  lays  down  the  law  incorrectly,  the 
defendant  will  have  his  remedy  by  appealing  to  a  higher  court. 
But,  if  jurors  disregard  the  law  as  laid  down  by  the  court,  the 

T8  People  V.  Smith,  108  N.  W.  1072,  7»  state  v.  Hostetter,  222  S.  W. 
145  Mich.  530.  750. 
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administration  of  justice  would  soon  become  a  mockery,  and  no 
mail  would  be  safe  in  his  person  or  property .•• 

I  2006(11).    Ohio 

The  jury  are  instructed  that  it  is  the  duty  of  the  jury  to  receive 
the  law  as  it  is  given  them  by  the  court,  it  is  the  exclusive  prov- 
ince of  the  court  to  determine  what  the  law  is,  and  the  jury  have  no 
right  to  hold  the  law  to  be  otherwise  in  any  particular  than  as 
given  to  them  by  the  court.*^ 

§  2006(12).    Tffxas 

The  jury  are  instructed  that  you  are  the  sole  and  exclusive  judges 
of  the  facts  proved,  of  the  credibility  of  the  witnesses,  and  the 
weight  and  value  to  be  given  to  their  testimony,  but  the  law  you 
receive  from  the  court,  and  you  are  bound  to  be  governed  there- 
by.«* 

§  2007.    Matters  not  to  be  considered  in  general 

{  2007(1).    Georgia 

You  are  instructed  that  in  this  case  you  are  not  concerned  in 
any  way  with  the  result  or  effect  of  your  verdict,  just  as  long  as 
you,  as  jurors  under  your  oaths,  know  and  believe  that  that  ver- 
dict is  the  truth  of  the  case  based  upon  a  consideration  of  the  evi- 
dence adduced  upon  the  trial  of  the  case,  under  the  rules  of  law  as 
given  you  in  charge  by  the  presiding  judge.** 

I  2007(2).    Iowa 

The  jury  are  instructed  that  the  gravity  or  magnitude  of  the 
punishment  prescribed  by  law  for  the  offense  charged  should  not 
be  allowed  to  affect  your  judgment  or  to  determine  your  verdict.** 

i  2007(3).    Miaaeaota 

Now,  gentlemen,  considerable  has  been  said  upon  the  trial  of  tliis 
case  with  relation  to  defendant's  property  and  where  it  might  go 
in  case  he  should  be  convicted,  but,  gentlemen,  those  matters  have 
no  concern  with  you;  you  are  not  concerned  in  the  least  where 
the  property  might  go  in  case  he  should  be  convicted  in  this  case, 
except  in  so  far  as  the  disposition  of  that  property  might  affect  the 
credibility  of  any  of  the  witnesses  testifying.** 

i  2007(4).    Missouri 

The  jury  are  instructed  that  the  indictment  in  this  case  is  a  mere 
formal  charge,  and  is  not  in  itself  any  evidence  against  the  defend- 
ant   Statements  of  counsel  are  not  evidence,  and  should  not  be 

■0  Roesel  V.  State,  41  A.  408,  62  N.  »«  Mundy  v.  State,  72  S.  R  300,  9 

J.  Law,  216.  Ga.  App.  835. 

81  Robblns  v.  State,  8  Ohio  St.  131.  84  state  v.  Baldes,  110  N.  W.  440. 

82  Jefferson  v.  State,  158  S.  W.  520,  133  Iowa,  158. 

71  Tex.  Cr.  It  120.  so  State  v.  Virgens,  151  N.  W.  100, 

128  Minn.  422. 
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so  considered.  Offers  to  prove  certain  alleged  facts  which  may 
have  been  made  in  your  presence  are  not  evidence,  and  you  should 
not  take  the  same  into  consideration,  nor  allow  yourselves  to  be 
in  any  manner  influenced  thereby.  Neither  should  the  jury  con- 
sider any  testimony  stricken  out  by  the  court.** 

i  2007(5).   New  Jersey 

The  jury  are  instructed  that  there  has  been  some  suggestion  by 
counsel  for  the  defendant  that  this  prosecution  is  laying  the  founda- 
tion for  a  civil  suit.  That  is  a  matter  you  have  nothing  to  do  with. 
It  has  no  place  in  this  case  at  all.  Your  simple  duty  is  to  deter- 
mine whether  upon  the  testimony  produced  before  you  in  this 
hearing  this  defendant  is  guilty  as  charged,  and,  if  you  are  satis- 
fied from  such  testimony  that  he  is  guilty,  then  it  is  your  duty  to 
say  so ;  otherwise  you  should  acquit  him.*' 

}  2007(6).   Washington 

You  are  also  instructed  that  you  must  try  this  case  upon  the  evi- 
dence introduced  therein,  and  the  law  as  given  you  by  the  court; 
and  you  are  instructed  to  disregard  all  statements  of  counsel  on 
either  side,  unless  the  same  are  supported  by  the  testimony;  nor 
are  you  to  draw  any  conclusions  or  inferences  from  questions  pro- 
pounded by  counsel  and  ruled  out  by  the  court,  nor  from  offers 
of  testimony  which  have  by  the  court  been  rejected;  and  any  evi- 
dence stricken  by  the  court,  you  are  not  to  consider.** 

§  2008.     Duty  to  be  governed  solely  by  the  evidence 

I  2008(1).   Illinois 

The  jury  are  instructed  that,  in  determining  the  question  of  guilt 
or  innocence  of  defendant,  you  should  do  so  solely  upon  the  evi- 
dence adduced  upon  the  trial  and  the  instructions  of  the  court,  and 
none  other,  unaided  and  uninfluenced  by  any  knowledge,  if  any, 
you  may  have  gained  from  any  other  source.*® 

S  2008(2).    Kansas 

The  jury  are  instructed  that,  in  deciding  questions  of  fact  you 
are  to  be  guided  by  the  law  and  the  evidence  alone,  by  the  evidence 
which  was  given  during  the  trial,  and  not  from  any  supposed 
knowledge  of  events  or  occurrences  derived  from  any  source  other 
than  the  testimony  given  before  you  in  open  court,  and  by  the 
law  as  given  to  you  by  the  court,  which  must  be  your  only  guide 
in  that  respect.  You  must  bear  in  mind  that  the  rights  of  the 
defendant  are  sacred  to  him,  and  you  are  bound  to  be  especially 
careful  that  an  innocent  person  shall  not  be  punished  and  disgraced  > 

«e  State  v.  Hudspeth,  60  S.  W.  136,  »»  State  v.  Burton,  67  P.  1007,  27 

159  Mo.  178.  Wash.  528. 

8  7  state  V.  Clark,  6^  A.  984,  74  N.  J.  »»  People  v.  Spencer,  171  111.  App. 

Law,  33.  237. 
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that  no  injustice  be  done  the  defendant,  and  that  he  has  the  bene- 
fit of  every  reasonable  doubt  and  of  the  just  presumption  of  inno- 
cence with  which  the  law  not  only  mercifully,  but  wisely  and  just-, 
ly,  clothes  and  invests  him.** 

§  2009.    Caution  against  sjnnpathy  or  prejudice  or  the  influence  of 

public  opinion 
S  2009(1).    Calif orala 

You  are  instructed  that,  although  as  men  you  may  sympathize 
with  those  who  suffer,  yet  as  honest  men,  bound  by  oath  to  admin- 
ister judgment  according  to  law  and  evidence,  you  should  not  act 
upon  your  sympathies  without  any  proof;  mercy  does  not  be- 
long to  you.  No  question  of  mercy,  sentiment,  or  anything  else 
resides  with  you,  except  the  question  of  whether  or  not  you  be- 
lieve from  the  evidence,  and  beyond  a  reasonable  doubt,  that  the 
defendant  is  guilty ••^ 

f  2009(2).    Florida 

The  jury  are  instructed  that  the  presence  of  the  defendant's  fam- 
ily in  court  has  nothing  to  do  with  the  facts  of  this  case,  and  in 
making  up  your  verdict  you  should  not  permit  their  presence  to 
have  any  influence  whatever  upon  you.** 

The  jury  are  instructed  that  you  would  not  be  justified  in  acquit- 
ting a  defendant  on  account  of  the  consequences  to  him  or  his  fam- 
ily alone.  You  have  nothing  to  do  with  questions  of  that  kind.  It 
is  no  defense  that  the  consequences  would  be  great  to  a  defendant 
or  his  family.** 

The  jury  are  instructed  that  you  must  be  on  your  guard  against 
conviction  from  prejudice  or  insuflicient  evidence.  Unless  you  are 
satisfied  from  the  evidence  beyond  a  reasonable  doubt  of  the  guilt 
of  the  accused,  you  should  render  a  verdict  of  not  guilty,  however 
strong  may  be  your  prejudice,  if  any  you  have.** 

12009(3).    Georola 

The  jury  are  instructed  that  you  are  not  to  allow  your  verdict 
to  be  the  result  of  your  sympathy  or  the  result  of  sentiment ;  but 
you  are  to  look  to  the  evidence,  and  let  your  verdict  be  based  upon 
that  evidence,  and  upon  the  law  applied  to  the  evidence,  after  you 
have  received  it  from  the  court.  You  are  not  responsible  for  the 
consequences  of  your  verdict,  and  you  will  not  take  into  considera- 
tion the  fact  that  the  party  may  have  been  in  jail.  That  matter  is 
not  for  your  consideration.** 

»•  State  v.  Reed,  100  P.  66,  79  Kan.  •>  Llndsey  v.  State,  43  So.  87.  53 

308.  Fla.  56 

•1  People  V.  Bojorquez,  169  P.  922,  »'*  Myers  v.  State,  81    So.  275,  43 

35  CaL  App.  350.  Fla.  500. 

•'Day  T.  State,  44  So.  715,  54  Fla.  vs  Foskey  v.  State,  45  S.  £.  967,  119 

».  Ga.  72. 
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«  2009(4).    Illlnolt 

The  court  instructs  the  jury  that  in  determining  the  guilt  or  in- 
nocence of  the  defendant  of  the  crime  charged  in  this  cause  the 
jury  should  not  allow  any  prejudice  which  they  feel  .against  such 
crime  to  influence  them  against  the  defendant,  nor  should  the 
jury,  in  deciding  whether  the  defendant  is  innocent  or  guilty,  feel 
a  prejudice  against  the  defendant  on  account  of  the  nature  of  the 
evidence  against  him,  nor  should  the  jury  allow  themselves  to  en- 
tertain a  prejudice  or  bias  against  the  defendant  by  reason  of  the 
fact,  alone,  that  the  witnesses  against  him  are  females;  and  you 
'are  further  instructed  that  you  should  not  allow  the  fact  that  any 
witness  has  shed  tears  or  manifested  emotion  upon  the  witness 
stand  to  give  rise  in  your  minds  to  pity  and  arouse  in  your  minds 
prejudice  against  the  defendant  in  deciding  the  question  whether 
he  is  innocent  or  guilty  of  the  crime  charged  against  him.** 

f  2009(5).    iidiana 

The  duty  of  counsel  and  the  court  has  now  been  performed.  The 
counsel  engaged  in  this  case  have  been  untiring  in  their  efforts  to 
bring  before  you  all  possible  evidence  that  may  aid  you  in  arriv- 
ing at  the  truth.  They  have  ably  assisted  you  in  applying  the  evi- 
dence to  facts  in  contention.  The  court  has  endeavored  to  rightly 
advise  you  in  the  law,  and  now  there  confronts  you  the  final  and 
important  duty  of  pronouncing  upon  the  guilt  or  innocence  of  the 
defendant.  I  submit  this  case  to  you  with  the  confidence  that  you 
will  faithfully  discharge  the  grave  duty  resting  upon  you  with- 
out, upon  the  one  hand,  being  moved  by  any  undue  demand  for 
conviction  on  the  part  of  counsel  for  the  state,  or  being  swayed 
from  its  right  performance  by  any  undue  appeal  to  your  sympathies. 
You  will  bear  in  .mind  that  neither  the  life  nor  the  liberty  of  the 
accused  may  be  trifled  away,  and  neither  taken  by  careless  or  in- 
considerate judgment.  But  if,  after  a  careful  consideration  of  the 
law  and  the  evidence  in  the  case,  you  are  satisfied  beyond  a  rea- 
sonable doubt  that  the  defendant  is  guilty,  you  should  return  your 
verdict  accordingly.  Duty  demands  it  and  the  law  requires  it. 
You  must  be  just  to  the  defendant  and  equally  just  to  the  state. 
As  manly,  upright  men,  charged  with  the  responsible  duty  of  as- 
sisting the  court  in  the  administration  of  justice,  you  will  put  aside 
all  sympathy  and  sentiment,  all  consideration  of  public  approval 
or  disapproval,  and  look  steadfastly  and  alone  to  the  law  and  evi- 
dence in  the  case,  and  return  into  court  such  a  verdict  as  is  war- 
ranted thereby.*'' 

M  People  V.  Turner,  107  N.  E.  162,  ot  ninshaw  v.  State,  47  N.  E.  157, 

265  lU.  594,  Ana  Cas.  1916A,  1062,         147  Ind.  334. 
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I  2009(6).    Mldiigaii 

Considerable  time  was  spent  by  counsel  for  the  defense  in  ad- 
dressing the  jury  in  an  appeal  which,  for  the  want  of  a  better  term, 
is  commonly  termed  an  appeal  to  sympathy,  an  appeal  for  sympa- 
thy, and  you  were  asked  repeatedly  by  counsel  for  respondent  in 
the  course  of  his  remarks  how  you  would  like  to  have  your  son 
convicted  under  the  testimony  in  this  case.  That  is  not  the  question 
at  all.  You  are  not  called  upon  to  consider  it.  It  would  be  entirely 
improper  for  you  to  consider  how  you  would  like  to  have  your  son 
convicted  under  the  testimony  in  this  case.  It  is  entirely  saife  to 
assume  that  there  is  not  one  of  you  who  would  like  to  have  your 
son  convicted  under  the  testimony  in  this  case.  It  is  not  likely  that 
any  of  you  who  are  fathers  would  like  to  have  your  son  convicted. 
You  are  not  here  for  that  purpose.  It  would  be  entirely  improper 
for  you,  as  jurors,  to  analyze  and  consider  the  evidence  in  this  case 
in  the  light  of  such  a  proposition,  in  the  light  of  any  such  an  atti- 
tude, or  with  any  such  frame  of  mind.  You  are  here  to  consider 
the  evidence  that  has  been  presented,  whether  or  not  under  the 
evidence  it  appears  beyond  all  reasonable  doubt  this  man  partici- 
pated in  the  keeping  of  a  bawdyhouse,  a  house  of  prostitution,  a 
house  of  ill  repute.  You  should  dispel  as  far  from  your  minds  as 
you  can  as  to^what  you  would  like  to  happen  to  your  sons,  those 
of  you  who  have  sons,  under  like  circumstances.  That  appeal  can 
no  more  properly  be  made  by  counsel  for  the  respondent  than  it 
can  be  by  the  prosecuting  attorney.  The  respondent  would  have  no 
right  to  ask  you  what  you  would  like  to  happen  to  your  sons  in  con- 
nection with  any  feature  in  this  case.  It  would  be  error  for  the 
prosecutor  to  make  such  an  argument,  and  the  court  would  have  to 
reprove  and  reprimand  him  if  he  undertook  to  do  it.  So  what  is 
improper  for  him  is  improper  for  the  defense.^* 

The  jury  are  instructed  that  this  is  an  important  case — important 
to  the  people  and  important  to  the  defendant.  The  people  of  this 
county  are  interested  in  seeing  to  it  that  no  man  who  has  been  guil- 
ty of  the  offense  such  as  the  respondent  is  here  charged  with  should 
be  allowed  at  liberty.  It  is  important  to  the  defendant,  in  that  no 
man  who  is  innocent  of  the  crime  should  be  punished  or  convicted 
of  that  crime.  Thus,  you  can  see  that  you  have  an  important  and 
solemn  duty  to  perform  in  this  case — ^the  duty  of  determining  the 
guilt  or  innocence  of  the  accused.  You  must  approach  the  consid- 
eration of  the  case  with  the  careful,  honest,  intelligent  consideration 
such  as  jurors  should  give  to  matters  of  such  importance.  Your 
sympathies  should  not  enter  into  the  consideration  of  the  matter. 
It  is  the  duty  of  the  court  and  the  duty  of  the  jury,  in  this  case,  to 

»•  People  v.  Emaus,  174  N.  W.  177,  207  Mich.  442. 
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weigh  out  and  administer  to  this  defendant  justice,  and  your  ver- 
dict should  be  founded  along  that  line.  It  should  not  be  guided 
by  sympathy,  or  should  not  be  guided  by  revenge.  The  fact  that  the 
deceased  was  foully  murdered  is  not  any  reason  this  man  should 
be  convicted  unless  he  is  guilty.  All  such  sentiment  you  are  to 
leave  behind  you  when  you  entervthe  jury  room  to  consider  of  your 
verdict  in  this  case,  and  as  honest,  intelligent  citizens  of  this  coun- 
try you  should,  under  the  instructions  I  have  given  you,  find  your 
verdict  from  the  evidence.** 

§  2009(7).   WashiagtM 

You  are  instructed,  gentlemen  of  the  jury,  that  you  are  not  to 
rush  blindly  to  a  conclusion  in  the  case,  or  to  allow  yourselves  to 
be  swerved  by  passion  or  prejudice  from  the  true  line  of  duty  as 
laid  down  in  the  law  of  the  land.  Neither  are  you  to  allow  mere 
sentiment  to  influence  you  in  the  discharge  of  your  duty.  What- 
ever your  verdict  is,  it  must  be  the  product  of  a  careful  and  impar- 
tial consideration  of  all  of  the  evidence  in  the  case,  under  the  rules 
of  law  as  given  you  by  the  court.  It  is  not  sufficient  for  the  state 
to  make  out  by  the  testimony  a  strong  probability  of  the  defend- 
ant's guilt,  or  merely  a  better  case  than  that  of  the  defendant.  In 
order  to  secure  a  conviction,  the  state  must  convince  you  by  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  is  guilty  as 
charged  in  the  indictment.^ 

§  2010.    Duty  not  to  discriminate  because  ot  race 

The  jury  are  instructed  that  it  is  just  as  much  the  duty  of  a  jury 
to  convict  a  white  man  of  the  murder  of  a  colored  man  as  it  would 
be  the  duty  of  the  jury  to  convict  a  colored  man  for  the  murder  of 
a  white  man,  if  you  believe  from  all  the  evidence  beyond  a  rea- 
sonable doubt  that  the  white  man  is  guilty.* . 

§  2011.    Consideration  of  evidence  in  light  of  knowledge  and  ex- 
perience of  men  and  affairs 
{2011(1).    Florida 

The  jury  are  instructed  that,  in  considering  and  weighing  the 
evidence,  you  have  and  should  use  the  same  judgment,  reason, 
common  sense,  and  general  knowledge  of  men  and  affairs  as  you 
have  in  everyday  life.' 

{  2011(2).    illlMis 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  in  a  crim- 
inal case  the  jury  have  a  right  to  weigh  and  examine  the  evidence 
closely  and  carefully  in  the  light  of  the  compion  knowledge  and 

»»  People  V.   Nunn,  79  N.  W.  800,  2  Dolan  v.  State,  1  So.  707,  81  Ala. 

120  Mich.  530.  11. 

1  State  V.  Barton,  142  P.  348,  70  Or.         s  Morrison  v.  State,  28  So.  97,  42 

470.  Fla.  149. 
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« 

experience  of  mankind,  and  you  have  a  right  to  take  into  consid- 
eration the  common  knowledge  and  experience  of  mankind  and 
the  course  of  the  laws  of  nature  in  determining  whether  the  evi- 
dence is  reasonable  or  unreasonable  or  probable  or  improbable  and 
in  determining  what  weight  it  is  entitled  to  receive.* 

The  court  instructs  you  that,  when  the  evidence  is  heard,  jurors 
have  the  right  to  test  its  weight  by  their  knowledge  and  experience 
and  their  judgment  derived  from  experience,  observation,  and  re- 
flection. You  are  not  bound  to  regard  evidence  precisely  as  given, 
but  may  consider  its  truth  and  weight  by  your  knowledge  of  then, 
the  affairs  of  life  and  the  motives  which  influence  persons.  These 
are  all  proper  and  legitimate  means  of  arriving  at  the  truth  in  de- 
termining the  issues  in  this  case.* 

§  2012.    Warning  against  allowing  personal  ideas  o£  justice  of  leg- 
islation to  have  weight 

The  jury  are  instructed  that  you  should  not  permit  sympathy, 
or  your  ideas  of  what  the  law  should  be  or  whether  the  law  sought 
to  be  enforced  here  is  a  good  or  desirable  law,  to  interfere  with  or 
bias  you  in  any  degree.  You  should  try  the  case  solely  upon  the 
law^  as  it  exists  and  upon  the  evidence  produced  in  court.* 

§  2013.    *With  respect  to  influence  of  arguments  of  counsel 

i20t3(l).    Iowa 

The  jury  are  instructed  that,  in  your  jur}^  room,  you  should  not 
refer  to,  discuss,  or  consider  anything  in  connection  with  this  case 
except  the  evidence  received  upon  the  trial.  All  extraneous  mat- 
ters, statements,  and  suggestions  should  be  carefully  discarded  by 
you;  and  you  should  base  your  verdict  solely  upon  the  evidence, 
and  be  guided  by  these  instructions  alone.  By  your  verdict  the 
protection  which  the  law  wisely  throws  around  the  virtue  of  a 
woman  and  the  family  relation  should  not  be  lessened,  nor  the 
rights  of  this  defendant  disregarded.' 

{2013(2).    Missoqrl 

You  are  instructed  that  the  argument  of  counsel  is  for  the  pur- 
pose of  aiding  you  to  reach  a  proper  verdict  in  the  cause  by  refresh- 
ing in  your  mind  the  evidence  which  has  been  given  to  you  in  this 
cause  and  by  showing  the  application  of  the  law  thereto;  but, 
whatever  counsel  may  say,  you  will  bear  in  mind  that  it  is  your 
duty  to  be  governed  in  your  deliberations  by  the  evidence  as  you 
understand  it  and  remember  it  to  be  true,  and  by  the  law  as  given 
by  the  court  in  these  instructions,  and  to  render  such  verdict  as  in 

4  People  V.  Turner,  107  N.  E.  162,  «  People  v.  Beccher,  154  III.   App. 

265  111.  504,  Ann.  Cas.  1916A,  1062.  229:   People  v.  Stone,  154  111.  App.  7. 

8  People  V.  Turner,  107  N.  E.  162,  ^  State  v.  Butts,  78  N.  W.  687,  107 

265  lU.  594,  Ann.  Cas.  1916A,  1062.  Iowa,  653. 
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t 

your  conscience  and  reason  and  candid  judgment  seems  to  be  just 
and  proper.* 

§  2014.    Urging  agreement  of  jury 

i  2014(1).    United  States 

The  jury  are  instructed  that  in  a  large  proportion  of  cases  ab- 
solute certainty  cannot  be  expected;  that,  although  the  verdict 
must  be  the  verdict  of  each  individual  juror,  and  not  a  mere  ac- 
quiescence in  the  conclusion  of  his  fellows,  yet  they  should  exam- 
ine the  question  submitted  with  candor,  and  with  a  proper  regard 
and  deference  to  the  opinions  of  each  other;  that  it  is  their  duty 
to  decide  the  case  if  they  can  conscientiously  do  so;  that' they 
should  listen,  with  a  disposition  to  be  convinced,  to  each  other's 
arguments;  that,  if  much  the  larger  number  are  for  conviction, 
a  dissenting  juror  should  consider  whether  his  doubt  is  a  rea- 
sonable one  which  makes  no  impression  upon  the  minds  of  so  many 
men,  equally  honest,  equally  intelligent  with  himself.  If,  upon  the 
other  hand,  the  majority  are  for  acquittal,  the  minority  ought  to 
ask  themselves  whether  they  might  not  reasonably  doubt  the  cor- 
rectness of  a  judgment  which  is  not  concurred  in  by  the  major- 
ity.* 

Gentlemen,  I  wish  to  say  this  to  you :  That  it  would  be  a  very 
peculiar  judge  who  would  want  to  keep  a  jury  out  with  any  de- 
sire on  his  part  to  punish  or  coerce  you  in  any  way.  I  certainly 
would  not,  if  I  could,  coerce  any  jury  into  a  verdict,  because,  when 
I  finish  telling  you  the  law  in  the  case  and  commit  it  to  you,  I 
commit  it  then  to  twelve  men  whose  functions  are  just  as  import- 
ant as  mine,  and  who  are  charged  with  the  province  or  a  duty  that 
is  superlatively  grave;  and  I  commit  it  to  twelve  men,  and  I  feel 
sure  the  officers  have  selected  you  because  of  your  fitness  and  com- 
petency to  discharge  in  a  proper  way  that  grave  duty ;  but  it  might 
not  be  out  of  place  for  me  to  say  this  to  you :  That  if  every  case 
of  this  district  met  with  the  same  fate  that  up  to  this  time  this  case 
has  met  with,  it  would  amount  practically  to  a  denial  of  justice  in 
the  courts.  Suppose  every  jury  did  just  what  you  have  done,  then 
men  who  had  cases  in  this  court  involving  either  rights  of  prop- 
erty or  liberty  would  never  move  one  peg  year  by  year,  and  docket 
after  docket.  I  want  to  say  to  you  that  courthouse  trials  are  de- 
signed primarily  to  try,  as  far  as  is  possible,  to  do  abstract  justice. 
That  is  primarily  the  object  of  courthouse  trials;  but  you  know 
as  sensible  men,  and  I  know  as  a  sensible  man,  that  absolutely  ab- 
stract justice  does  not  obtain  outside  the  courts  of  heaven,  because, 

8  Stat©  ▼.  Keyes,  93  S.  W.  801,  198         •  AUm  v.  U.  S.,  17  S.  Ct  154,  l^ 
Mo.   136.  6  t*.  R.  A.   (N.   S.)   369,  7      U.  S.  492,  41  L.  Ed.  528. 
Add.  Cas.  23, 
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as  long  as  men  arc  imperfect,  imperfection  necessarily  will  creep 
into  trials  in  the  court  room.    That  is  why  we  haye  appellate  courts, 
to  correct  errors  in  the  trial  court.     But  for  that  it  would  be  an 
inexcusable  waste  of  public  money  to  have  higher  courts  sitting  in 
judgment  on  the  courts  below.    So  that  one  of  the  great  objects  of 
having  courthouse  trials  is  to  end  controversies.    End  them  justly, 
if  you  can,  of  course ;  but  end  the  controversies.    In  savage  coun- 
tries, where  there  are  no  courts,  men  go  out  and  vindicate  their 
view  of  the  law  by  their  own  strong  arms;    but  among  civilized 
people  we  have  got  beyond  that;   and  we  select  certain  tribunals 
to  which  we  submit  cases  for  them  to  decide,  and  one  of  the  great- 
est objects  in  view  is  to  end  controversies  and  it  ought  to  be  done. 
Why,  if  all  of  these  litigants  in  this  court  had  to  come  back  court 
after  court,  time  after  time,  it  would  be  an  endless  proposition. 
There  is  going  to  be  some  jury  somewhere  that  is  going  to  decide 
the  case  and  get  over  with  it.    You  gentlemen  may  not  do  it;  but 
if  you  fail  to  do  it,  there  will  come  another  jury  that  will,  and  the 
people  will  not  be  put  to  the  expense  of  bringing  witnesses  here 
and  summoning  jurors  from  the  various  walks  of  life  to  try  the 
case.     Now,  you  gentlemen  are  divided  as  to  what  your  verdict 
will  be.     I  believe  I  can  say,  from  looking  on  your  faces,  and  I 
have  had  a  very  fair  chance  in  judging  men,  that  there  is  no  man 
on  the  jury  that  would  suffer  his  pride  of  opinion — because  he  had 
said  a  thing — ^to  stand  in  his  way,  and  because  he  said  a  thing  not 
to  yield  to  reason.    Re-examine  the  ground,  and  see  if  you  cannot 
asjee.    You  know  there  is  all  the  difference  in  the  world  between 
firmness  and  stubbornness.    Now,  the  most  stubborn  thing  on  the 
face  of  this  earth  is  a  jackass.    Now,  a  man  can  be  firm,  and  a  man 
may  be  stubborn.    I  have  respect  for  a  man  that  is  firm  in  his  be- 
lief, but  not  that  much  (snaps  fingers)  for  a  stubborn  man.     He 
has  said  the  horse  is  seventeen  feet  high,  and  he  is  going  to  stick 
to  it.    Now,  I  can  look  at  you  gentlemen  and  feel  that  you  are  not 
that  way.     I  never  try  a  case  in  court  that  I  do  not  frequently 
change  opinion,  and  I  would  have  a  contempt  for  myself  if  some 
brother  of  the  bar  should  convince  me  I  was  in  error  and  I  would 
not  instantly  correct  it.     One  of  the  highest  forms  of  integrity  is 
intellectual  integrity,  and  we  all  admire  the  man  who  will  throw 
aside  pride  of  opinion  and  do  what  he  thinks  right,  no  matter  what 
the  result  will  be.    If  I  was  in  the  minority,  I  would  carefully  go 
over  the  ground  again,  and  see  if  by  chance  I  have  not  happened 
to  Be  mistaken  and  if  the  real  wisdom  of  the  situation  wasn't  per- 
haps with  the  majority  of  the  jury.    Now,  gentlemen,  I  have  made 
these  remarks  to  you  because  I  feel  an  interest  in  every  contro- 
versy in  every  court  over  which  I  preside.    Of  course,  I  wish  you 
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to  understand  that,  if  you  have  taken  a  position  you  cannot  aban- 
don without  a  violation  of  your  oath  and  conscience,  I  do  not  ex- 
pect you  to  abandon  it,  and  I* say  that  to  you  with  all  emphasis. 
But  I  don't  want  you  to  forget  that  a  courthouse  trial  is  not  only 
to  do  justice,  if  you  can,  but  to  settle  controversies.  Why  the 
United  States  might  as  well  by  special  statute  abolish  the  court 
of  the district  of if  juries  are  never  to  agree.  Gentle- 
men, I  don't  want  to  punish  you,  but  I  want  you  to  go  over  the 
ground  again,  as  men  who  are  willing  to  do  what  is  right,  whether 
you  have  announced  yourself  on  one  position  or  not.  The  game 
fellow  doesn't  hesitate  to  say,  "I  am  wrong"  when  he  is  wrong. 
Now,  gentlemen,  I  am  about  through  with  this  court  here,  and 
after  Lam  I  have  to  keep  on  working,  and  I  am  sure  you  are  as 
willing  to  work  as  I  am,  and  I  hope  you  will  reach  a  verdict  one 
way  or  the  other. ^* 

{  2014(2).   Colorado 

Gentlemen  of  the  jury,  it  appearing  to  the  court  at  this  time  that 
there  is  no  misunderstanding  or  disagreement  among  you  as  to 
the  law  of  this  case  or  the  interpretation  of  the  instructions,  that 
your  deliberations  have  already  been  unusually  prolonged  without 
an  agreement  being  reached,  I  deem  it  necessary  to  the  adminis- 
tration of  justice  that  this  further  instruction  relative  to  your  du- 
ties as  jurors  now  be  given:  You  should  consider  that  this  case 
must  at  some  time  be  decided ;  that  you  have  been  selected  in  the 
same  manner  and  from  the  same  source  as  any  future  jury  must 
be;  that  there  is  no  reason  to  suppose  that  the  case  will  ever  be 
submitted  to  twelve  men  more  intelligent,  more  impartial,  or  more 
competent  to  decide  it,  or  that  more  or  clearer  evidence  will  be  pro- 
duced on  the  one  side  or  the  other ;  that  in  order  to  bring  twelve 
minds  to  a  unanimous  conclusion  you  must  examine  the  question 
submitted  to  you  with  candor  and  a  proper  regard  and  deference 
to  the  opinions  of  each  other;  that  you  ought  to  pay  proper  re- 
spect to  each  other's  opinions,  and  listen,  with  a  disposition  to  be 
convinced,  to  each  other's  argument.  If  a  majority  of  your  num- 
ber are  for  conviction  a  dissenting  juror  should  consider  whether 
a  doubt  in  his  own  mind  is  a  reasonable  one  which  makes  no  im- 
pression upon  the  minds  of  so  many  men  equally  honest  and  intelli- 
gent with  himself,  who  under  the  sanction  of  the  same  oath  have 
heard  the  same  evidence,  with  the  same  attention  and  an  equal  de- 
sire to  arrive  at  the  truth.  On  the  other  hand,  if  a  majority  are 
for  acquittal,  the  minority  ought  seriously  to  ask  themselves  wheth- 
er they  may  not  reasonably,  and  ought  not  to,  doubt  the  correctness 

i«  Bernal  v.  United  States  (C.  C.  A.  Tex.)  241  F.  339,  154  0.  0.  A.  219. 
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of  a  judgment  from  which  so  many  of  their  number  dissent,  and 
distrust  the  weight  or  sufficiency  of  that  evidence  which  fails  to 
carry  conviction  to  the  minds  of  their  fellows.  And  whilst  at  last 
each  juror  must  act  upon  his  own  judgment  concerning  the  evi- 
dence in  the  case,  and  not  upon  the  judgment  of  his  fellows,  it  is 
your  duty,  guided  by  the  foregoing,  and  by  all  of  the  instructions 
heretofore  given  in  this  case,  to  decide  the  case,  if  you  can  consci- 
entiously do  so.  It  is  accordingly  ordered  by  the  court  that  you 
be  returned  to  your  jury  room  for  further  deliberation.^^ 

i  2014(3).    Florida 

The  jury  are  admonished  that  there  should  be  no  mistrial  in 
this  case,  if  it  be  possible  for  the  jury  to  agree  upon  a  verdict,  if 
they  can  do  so  without  violating  their  conscientious  convictions, 
based  on  the  evidence.  This  case  has  taken  up  a  whole  week  of 
this  term,  and  has  necessarily  been  costly  to  the  state  and  county, 
and  has  forced  the  postponement  of  other  important  cases.  The 
jury  should  therefore  lay  aside  pride  of  opinion  and  judgment,  ex- 
amine any  differences  of  opinion  there  may  be  among  them  in  a 
spirit  of  fairness  and  candor,  reason  together  and  talk  over  such 
differences,  and  harmonize  them,  if  this  be  possible,  so  that  this 
case  may  be  disposed  of.** 

S  2014(4).    Oregeii. 

Now,  when  you  go  back  I  want  you  to  do  the  best  you  can  to 
harmonize  your  differences,  and  everybody  remember  that  it  must 
be  a  very  severe  strain  upon  a  defendant  to  go  through  an  ordeal 
of  thi^  kind,  and  he  is  entitled  to  a  verdict  of  whatever  it  shall  be, 
and  it  is  also  important  that  the  state  shall  have  a  verdict,  as  we 
will  have  to  try  the  case  over  again  if  we  do  not  get  a  verdict,  and 
I  want  you  to  try  not  to  lose  your  tempers  and  to  try  your  best  to 
harmonize  your  differences  and  everybody  try  to  do  right  and  to 
do  what  your  consciences  think  should  be  done,  but  do  not  get 
stubborn  and  say  you  won't.  Sometimes  jurors  get  tired,  and  I 
know  it  is  hard  to  ask  jurors  to  do  this  work,  but  some  jury  will 
have  to  solve  this,  and  so  I  will  ask  you  to  do  the  best  that  you 
can  to  solve  it.** 

§  2015.    Necessity  that  all  jurors  conctir  in  verdict 

The  jury  are  instructed  that  you  all  must  agree  before  you  can 
render  a  verdict** 


"  SevUla  V.  People,  177  P.  135,  C5         is  State  v.  Bntler,  186  P.  55,  0(5  Or. 

Colo.  437.  219. 

"Sigsbee  v.  State,  30  So.  816,  43  i*  Hooten   v.   State,  64  So.  200,  9 

Fla.  524.  Ala.  App.  9. 
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§  2016.    Duty  of  jurors  to  consult  together 
f  2016(1).    Ualted  States 

The  jury  are  instructed  that  juries  are  impaneled  for  the  pur- 
pose of  agreeing  upon  a  verdict,  if  they  can  conscientiously  do  so. 
It  is  true  that  each  juror  must  decide  the  matter  for  himself,  yet 
he  should  do  so  only  after  a  consideration  of  the  case  with  his 
fellow  jurors,  and  he  should  not  hesitate  to  sacrifice  his  view  or 
opinions  of  the  case  when  convinced  .that  they  are  erroneous,  even 
though  in  so  doing  he  defer  to  the  views  or  opinions  of  others." 

§2016(2).   California 

You  are  instructed  that  if,  after  a  full  consideration  of  the  en- 
tire evidence  in  this  case,  any  juror  should  entertain  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  it  is  the  duty  of  such  juror  so 
entertaining  such  doubt  not  to  vote  for  a  verdict  of  guilty,  nor  to 
be  influenced  in  so  doing  for  the  single  reason  that  a  majority  of 
the  jury  should  be  in  favor  of  a  verdict  of  guilty.  In  this  connec- 
tion you  are  instructed  that  juries  are  impaneled  for  the  purpose 
of  agreeing  upon  verdicts  if  they  can  conscientiously  do  so.  They 
are  admonished  at  each  recess  of  the  court  not  to  form  an  opinion 
as  to  the  merits  of  the  case  until  it  shall  be  finally  submitted  to 
them,  and,  when  it  is  so  submitted,  it  is  the  duty  of  jurors  to  de- 
liberate and  consult  together  with  the  view  of  reaching  an  agree- 
ment if  they  can  without  violence  to  their  individual  understand- 
ing of  the  evidence  and  instructions  of  the  court.  It  is  true  that 
each  juror  must  decide  the  matter  for  himself,  yet  he  should  do  so 
only  after  a  consideration  of  the  case  with  his  fellow  jurors,  and  he 
should  not  hesitate  to  sacrifice  his  views  or  opinions  of  the  case 
when  convinced  that  they  are  erroneous,  even  though  in  so  doing 
he  defer  to  the  views  or  opinions  of  others.** 

The  jury  are  instructed  that  it  is  the  duty  of  every  juror  to  rea- 
son with  his  fellow  jurors,  to  the  end  that  he  may  join  in  a  law- 
ful verdict." 

I  2016(3).    Massachusetts 

Commonwealth  v.  Tuey,  8  Cush.  1.  Quoted  in  State  v.  Egland, 
121  N.  W.  798,  23  S.  D.  323,  139  Am.  St.  Rep.  1066.    See  §  2016(5). 

$2016(4).    New  Mexico 

Gentlemen  of  the  jury,  upon  your  report  that  you  are  unable  to 
agree  in  the  cause  which  has  been  submitted  to  you,  I  think  it  my 

15  Shepard  v.  United  States  (C.  O.  it  People  v.  Richards,  82  P.  691,  X 
A.  Cal.)  236  F.  73,  149  C.  C.  A.  283.  CaL  App.  566. 

le  People  V.  Verduaco,  110  P.  970, 
13  Cal.  App.  789. 
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duty  to  remind  you  that  this  is  the  second  trial  of  the  cause ;  that 
each  trial  has»  as  a  matter  of  course,  been  attended  with  large  ex- 
pense to  the  county  and  presumably  to  the  defendant ;  and  that  you 
should  make  another  effort  to  agree.  To  aid  you  in  the  further 
consideration  of  the  case,  I  instruct  you  that,  although  the  verdict 
to  which  a  juror  agrees  must  of  course  be  his  own  verdict,  the 
result  of  his  own  convictions,  not  a  mere  acquiescence  in  the  conclu- 
sion of  his  fellows,  yet,  in  order  to  bring  twelve  minds  to  a  unani- 
mous result,  you  must  examine  the  questions  submitted  to  yoii 
with  candor  and  with  a  proper  regard  and  deference  to  the  opinion 
of  each  other.  You  should  consider  that  the  case  must  at  some 
time  be  decided;  that  you  are  selected  in  the  same  manner  and 
from  the  same  source  from  which  any  future  jury  must  be;  and 
there  is  no  reason  to  suppose  that  the  case  will  ever  be  submitted 
to  twelve  men  more  intelligent,  mbre  impartial,  or  more  competent 
to  decide  it,  or  that  more  and  clearer  evidence  will  be  produced 
on  the  one  side  or  the  other.  And,  with  this  view,  it  is  your  duty 
to  decide  the  case  if  you  can  conscientiously  do  so.  In  conferring 
together,  you  ought  to  pay  a  proper  respect  to  each  other's  opinion^ 
and  listen,  with  a  disposition  to  be  convinced,  to  each  other's  argu- 
ments. On  the  one  hand,  if  the  larger  number  of  your  panel  are 
for  conviction  or  for  conviction  of  a  certain  degree  of  murder  or 
manslaughter  a  dissenting  juror  should  consider  whether  a  doubt 
in  his  own  mind  is  a  reasonable  one,  which  makes  no  impression  on 
the  minds  of  so  m?iny  men,  equally  honest,  equally  intelligent  with 
himself,  and  who  have  heard  th.e  same  evidence,  with  the  same 
attention,  and  with  an  equal  desire  to  arrive  at  the  truth,  and  under 
the  sanction  of  the  same  oath.  And,  on  the  other  hand,  if  a  ma- 
jority are  for  the  defendant,  the  minority  ought  seriously  to  ask 
themselves  whether  they  may  not  reaspnably  and  ought  not  to 
doubt  the  correctness  of  a  judgment  which  is  not  concurred  in  by 
most  of  those  with  whom  they  are  associated;  and  distrust  the 
weight  and  sufficiency  of  that  evidence  which  fails  to  carry  con- 
viction to  the  minds  pf  their  fellows.** 

i  2016(5).    South  Dakota 

It  is  proper  for  the  court  to  remind  you  that  you  should  try  to 
come  to  an  agreement  in  this  case.  The  only  mode  provided  by 
our  laws  for  deciding  questions  of  fact  in  criminal  cases  is  by  the 
verdict  of  a  jury.  In  a  large  proportion  of  cases,  and  perhaps, 
strictly  speaking,  in  all  cases,  absolute  certainty  cannot  be  attained 
or  expected.  Although  the  verdict  to  which  a  juror  agrees  must, 
of  course,  be  his  own  verdict,  the  result  of  his  own  convictions,  and 

!•  Territory    v.    Donahue,    113    P.  601,  16  N.  M,  17. 
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not  a  mere  acquiescence  in  the  conclusion  of  his  fellows,  yet,  in 
order  to  bring  twelve  minds  to  a  unanimous  result,  you  must  ex- 
amine the  questions  submitted  to  you  with  candor,  and  with  a 
proper  regard  and  deference  to  the  opinions  of  each  other.  You 
should  consider  that  the  case  must  at  some  time  be  decided; 
that  you  are  selected  in  the  same  manner,  and  from  the  same  source, 
from  which  any  future  jury  must  be,  and  there  is  no  reason  to 
suppose  that  this  case  will  ever  be  submitted  to  twelve  men  more 
intelligent,  more  impartial,  or  more  competent  to  decide  it,  or  that 
more  or  clearer  evidence  will  be  produced  on  the  one  side  or  the 
other.  And  with  this  view  it  is  your  duty  to  decide  the  case,  if 
you  can  conscientiously  do  so.  In  order  to  make  a  decision  more 
practicable,  the  law  iipposes  the  burden  of  proof  on  one  party  or  the 
other  in  all  cases.  In  the  present  case  the  burden  of  proof  is  upon 
the  state  to  establish  every  part  of  it,  beyond  a  reasonable  doubt; 
and  if,  in  any  part  of  it,  you  are  left  in  doubt,  the  defendant  is  en- 
titled to  the  benefit  of  the  doubt,  and  must  be  acquitted.  But,  in 
conferring  together,  you  ought  to  pay  a  proper  respect  to  each 
other's  opinions,  and  listen,  with  a  disposition  to  be  convinced,  to 
each  other's  arguments.  On  the  one  hand,  if  much  the  larger 
number  of  your  panel  are  for  conviction,  a  dissenting  juror  should 
consider  whether  a  doubt  in  his  own  mind  is  a  reasonable  one  which 
makes  no  impression  upon  the  minds  of  so  many  men,  equally 
honest,  equally  intelligent  with  himself,  and  who  have  heard  the 
same  evidence,  with  the  same  attention,  with  an  equal  desire  to 
arrive  at  the  truth,  and  under  the  sanction  of  the  same  oath.  And, 
on  the  other  hand,  if  a  majority  are  for  acquittal,  the  minority  ought 
seriously  to  ask  themselves,  whether  they  may  not  reasonably,  and 
ought  not  to,  doubt  the  correctness  of  a  judgment  which  is  not 
concurred  in  by  most  of  those  with  whom  they  are  associated,  and 
distrust  the  weight  or  sufficiency  of  that  evidence  which  fails  to 
carry  conviction  to  the  minds  of  their  fellows.^ 

§  2017.    Duty  to  construe  instructions  as  a  whole 
S  2017(1).    Alabama 

The  court  further  charges  the  jury  that  all  the  charges  read 
by  defendant's  counsel  do  not  in  any  way  conflict  with,  but  are  in 
harmony  with,  the  charge  given  by  the  court,  and  they  should  not 
consider  them  to  the  exclusion  of  the  charge  of  the  court,  because 
the  written  charges  are  only  a  different  way  of  expressing  the 
law.** 

Instate  V.  Egland,  121  N.  W.  798,  20  Hammond  ▼.  State^  41  So.  761, 

23  S.  D.  328,  139  Am.  St.  Rep.  1066.         147  Ala.  79. 
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S  2017(2).  lArfcaasas 

You  are  instructed  that  no  one  instruction  should  be  considered 
by  you  alone ;  but  all  the  law  or  instructions  given  you  by  the  court 
are  to  be  considered  together  as  the  law  governing  the  case.  I 
instructed  you  on  the  law,  provided  the  evidence  and  the  theory 
of  the  state  be  true.  I  have  also  instructed  you  upon  the  law,  pro- 
vided the  evidence  and  theory  of  the  defendants  be  true.  It  is  a 
question  of  fact  for  you  to  decide  which  to  be  true.*^ 

^1  Dempsey  v.  State,  102  S.  W.  704,  83  Ark.  81. 
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CHAPTER  XCVIII 

CROPS 

J  2(^8.    Effect  of  conveyance  of  land  as  passing  crop. 

Liability  for  injuries  inflicted  by  animals  upon  crops  or  pasturage,  see  ante, 

f  788. 
Measure  of  damages  for  injuries  to  growing  crops,  see  post,  f  2063. 

§  2018.    Effect  of  conveyance  of  land  as  passing  crop 

The  jury  are  instructed  that  if  you  find  from  the  evidence,  that 
one  P.  was  the  owner  of  a  farm  in  this  county,  that  he  had  leased 

said  farm  for  the  cropping  season  of to  H,,  the  rent  to  be 

paid  in  a  portion  of  the  crop,  to  be  delivered  at  the  time  of  gather- 
ing, that  H.  had  been  in  possession  and  raised  a  crop  of  corn  there- 
on, that  the  tenancy,  by  the  terms  of  the  contract,  had  expired, 
but  the  tenant  was  still  in  possession  by  the  consent  of  said  P., 

and  was  to  have  until  the  to  remove  his  crop,  and  that 

about  ,  after  the  crop  of  corn  was  entirely  matured  and 

ready  for  gathering,  and  a  part  had  been  gathered,  and  P.'s  por- 
tion placed  to  itself  in  a  pen  on  the  place,  and  the  balance  was 
still  standing  in  the  field,  all  still  under  the  possession  and  control 
of  the  tenant,  ready  to  be  delivered  to  P.  as  it  was  gathered,  P. 
sold  the  farm  to  the  defendant,  and  gave  him  possession  subject 
to  the  rights  of  H.  to  get  off  his  crop,  and  subsequently  executed 
and  deliyered  to  the  defendant  a  deed  in  pursuance  of  such  sale, 
then  the  rent  corn  going  to  P.  did  not,  by  virtue  of  such  sale  and 
conveyance  of  the  farm  alone,  pass  to  the  defendant.* 

^  Moffett  ▼.  Armstrong,  40  Iowa,  484. 
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CHAPTER  XCIX 

CUSTOMS  AND  USAGES 
{  2019.    Requisites. 

^19(1).  Iowa. 
2019(2).  Kentucky. 
2019(3).  Nebraska. 
2020.    Operation  and  effect. 

2020(1).  Connecticnt 
2020(2).  Kentucky. 
2020(8).  Nebraska.  . 

§  2019.     Requisites 
§2019(1).    Iowa 

The  jury  are  instructed  that  by  the  term  "general  custom"  is 
meant  the  general  way  of  doing  some  particular  thing — the  usual 
way  of  doing  such  thing.  To  establish  a  general  custom  in  refer- 
ence to  any  particular  thing,  or  way  or  manner  of  doing  such  thing, 
it  must  be  made  to  appear  from  the  evidence  that  such  custom  was 
generally  and  uniformly  extended  to  all  persons,  under  like  cir- 
cumstances and  conditions,  and  that  the  same  is  notorious;  that 
is,  well  understood.  So  if,  in  the  case  at  bar,  it  does  not  appear 
from  the  evidence  that  all  persons  holding  tickets  or  passes  from 

points  west  of to were  allowed  to  take  their  choice 

of  line,  either  by  or  to  — ,  then  the  general 

custom  in  question  in  this  case  is  not  established.^ 

The  jury  are  instructed  that  a  custom  or  usage  governing  a  ques- 
tion of  legal  right  cannot  be  proved  by  isolated  instances,  but  should 
be  so  certain,  uniform,  and  notorious  that  it  must  probably  have 
been  understood  by  the  parties  as  entering  into  the  contract.  The 
burden  is  upon  the  plaintiff  to  prove  that  such  a  custom  existed, 
by  a  preponderance  of  testimony ;  and,  if  you  should  find  that  he 
has  failed  to  establish  such  a  custom  by  a  preponderance  of  testi- 
mony, then,  upon  that  branch  of  the  case,  you  should  not  consider 
it  further  as  having  any  bearing  upon  the  case,  in  making  up  your 
verdict.*     * 

§2019(2).    Kentvcky 

The  court  instructs  the  jury  that,  before  they  can  find  for  de- 
fendant on  account  of  the  custom  referred  to  in  instruction  No 

^  they  must  believe  from  the  evidence  that  such  custom  was 

reasonable  and  of  such  age,  such  uniformity  of  observance  at  the 
point  of  delivery  of  the  logs,  such  certainty  and  fixedness  of  char- 
acter, and  of  such  notoriety,  that  a  jury  would  feel  clear  in  saying 

4 

1  MUroy   v.   Chicago,  M.   &   St   P.  2  Milroy   v.    CJhicago,   M.  &   St.   P. 

Ry.  Co.,  67  N.  W.  276,  98  Iowa,  188.  Ey.  Co.,  67  N.  W.  276,  98  Iowa,  188. 

This  instruction  was  not  excepted  to.  This  instruction  was  not  excepted  to. 
Inst.to  Jubi£S— 147 
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that  such  custom  was  known  to  the  plaintiff  at  the  time  of  the  mak- 
ing of  the  contract.' 
i  2019(3).    Nebraska 

The  court  instructs  you  that  a  usage  and  custom  oi  trade  or 
business,  in  order  to  be  binding  upon  the  parties,  must  be  gener- 
ally known  and  established  among  those  who  are  engaged  in  the 
business  where  the  usage  and  custom  are  claimed  to  exist,  and  so 
well  settled  and  so  uniformly  acted  upon  as  to  raise  a  fair  presump- 
tion that  it  was  known  to  both  the  contracting  parties,  and  that 
they  contracted  in  reference  to  it,  and  in  conformity  to  it* 

§  2020.    Operation  and  effect. 

S  2020(1).    Conneeticut 

The  jury  are  instructed  that,  if  you  should  find  that  such  custom 
or  usage  prevailed  between  the  wholesale  and  retail  lumber  trade 
at  the  time  the  parties  entered  into  the  contract  for  the  sale  and 
purchase  of  the  lumber ;   that  it  prevailed  and  was  then  operative 

in  then  you  will  find  that  such  custom  or  usage  was  a 

part  of  the  contract  between  the  parties,  and  that  the  agreement 
of  the  parties  was  made  in  contemplation  of  such  custom  or  usage  * 

2020(2).    Kentuofcy 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  that 

the  defendant  delivered  to  the  plaintiff  in creek  at  the  mouth 

of  and  creeks  about  yellow  poplar  logs 

mentioned  in  the  contract  read  to  them  in  evidence,  or  shall  be- 
lieve from  the  evidence  that  at  the  time  of  making  said  contract 
there  existed  at  said  point  of  delivery  a  custom  as  referred  to  in 

instruction  No. ,  to  cut  logs  delivered  into  standard  lengths. 

and  that,  if  the  logs  so   delivered  had  been  cut  into  standard 

lengths,  there  would  have  been  about of  them,  or  that  the 

defendant  failed  to  so  cut  said  logs  into  standard  lengths  at  the 
request  of  the  plaintiff,  and  if  so  cut  there  would  have  been  about 

of  them,  they  will  find  for  the  defendant,  provided  they 

further  believe  from  the  evidence  that  the  logs  delivered  were  all 
of  the  three  lots  of  logs  mentioned  in  the  contract.* 
§  2020(3).    Nebraska 

You  are  instructed  that  while  a  usage  or  custom  of  trade  and 
business  cannot  be  set  up  to  contravene  an  established  rule  of  law, 
or  to  vary  the  terms  of  an  express  contract,  yet  all  contracts  made 
in  the  ordinary  course  of  business,  without  particular  stipulation 
to  the  contrary,  are  presumed  to  be  made  in  reference  to  the  usages 
and  customs  of  such  business,  if  any  such  exists.' 

»  Thomas  v.  Charles,  119  S.  W,  752.         «  Thomas  v.  Charles,  119  S.  W.  752. 

«  Standley  v.  Clay,  Robinson  &  Co.,  7  Standley  v.  Clay,  Robinson  &  Co., 

94  N.  W.  140,  68  Neb.  332.  94  N.  W.  140,  68  Neb.  832. 

5  J.  E.  Smith  &  Co.  v.  Russell  Lum- 
ber Co.,  72  A.  577,  82  Conn.  116. 
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CHAPTER  C 

DAMAGES 

A.    Pboximatb  and  Rshotb  Caxtsb 

f  2021.    Breach  of  contract. 

2022.  Recovery  for  personal  Injuries. 

2022(1).  Delaware. 
2022(2).  Kentucky. 
2022(3).  Texas. 

2023.  Effect  of  disease  contracted  before  or  after  recelTlng  personal  In- 

juries. 
2023(1).  Delaware. 
2023(2).  Indiana. 
2028(3).  Kentucky. 
2023(4).  Michigan. 
2023(6).  MississippL 
2023(6).  Oregon. 
2023(7).  Texas. 

2024.  Effect  of  permanent  Injuries  received  in  former  accident. 

2025.  Personal  injuries  aggravating  previous  diseased  cmidltioii  or  rendered 

more  serious  by  such  condition. 
2025(1).  United  States. 
2025(2).  Delaware. 
2025(3).  Florida. 
2025(4)-  Georgia. 
2025(5).  Indiana. 
2025(6).  Missouri. 
2026(7).  Nevada. 
2025(8).  Texas. 
2025(0).  Washington. 

2026.  Injury  of  one  predisposed  to  disease. 

2026(1).  Arkansas. 
2026(2).  Indiana. 
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9)27.    Duty  of  injured  person  to  minimize  results  of  wrong. 

2027(1).  Illinois. 

2027(2).  Oregon. 
202&    Duty  to  minimize  results  of  personal  injuries  and  effect  a  cure. 

2028(1).  Arkansas. 

2028(2).  Indiana. 

2028(3).  Kentucky. 

2028(4).  Massachusetts. 

2028(5).  Missouri. 

2028(6).  Nevada. 

2028(7).  Tennessee. 

2028(8).  Texas. 
2020.    Same — Duty  with  respect  to  employment  of  competent  physician. 

2020(1).  nUnote. 

2029(2).  Indiana. 

2029(8).  Iowa. 

2029(4).  Texas. 
2030.    Same — Duty  with  respect  to  getting  best  medical  treatment. 
2081.    Duty  to  undergo  surgical  oi>eration. 

2081(1).  California. 

2081(2).  Missouri. 


INSTRUCTIONS  TO  JURIES  2340 

I  203Z    Effect  of  unskillful  or  improper  treatment  of  pfaysfdan. 
2032(1).  Calif omla. 
2032(2).  Kansas. 
2032(3).  Ma.ssachu8ettB. 

2033.  Duty  to  follow  instructions  of  physician. 

2033(1).  Michigan. 
2033(2).  Texas. 

2034.  Duty  of  plaintiff  with  respect  to  diet  or  exposure  to  weather. 

2034(1).  Indiana. 
2034(2).  Missouri. 

C.    Pebsonal  Injubies 

2035.  Elements  of  damage  in  general. 

2035(1).  United  States. 
2035(2).  Alabama. 
2035(3).  Arkansas. 
2035(4).  California. 
2035(5).  Colorado. 
2035(6).  Delaware. 
2035(7).  Georgia. 
2035(8).  Idaho. 
2085(0).  Illinois. 
2035(10).  Indiana. 
2035(11).  Iowa. 
2aS5(12).  Kansas. 
2035(13).  Kentucky. 
2035(14).  Maryland. 
2035(15).  Michigan. 
2035(16).  Minnesota. 
2035(17).  Missourt 
2035(18);  Montana. 
2035(19).  Nebraska. 
2035(20).  North  Carolina. 
2035(21).  Oklahoma. 
2035(22).  Oregon. 
2035(23).  Texas. 
2035(24).  Utah. 
2035(25).  Virginia. 
2035(26).  Washington. 
2035(27).  West  Virginia. 
2035(28).  Wisconsin. 

2036.  Recovery,  in  one  action,  of  all  damages,  past,  present,  and  future. 

2036(1).  Michigan. 
2036(2).  North  Carolina.  . 

2037.  Permanent  injuries. 

2037(1).  Kentucky, 
2037(2).  Maryland. 
2()37(3).  Texas. 
2037(4).  Virginia. 
2037(5).  West  Virginia. 

2038.  Injuries  not  permanent 

2039.  Prospects  of  plaintiff  in  his  particular  vocation. 

2030(1).  Georgia. 
2039(2).  Washington. 

2040.  Physical  pain,  mental  anguish,  and  rerrous  shock. 

2040(1).  Alabama, 
2040(2).  Arkansas. 
2040(8).  Colorado. 
2040(4).  Georgia. 
2040(5).  Illinois. 
2040(0).  Indiana. 
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2040(7).  Mississippi. 
2040(8).  Missouri. 
2040(9).  Oklahoma. 
2040(10).  Virginia. 
I  2011.    Recovery  for  disfigurement 
2041(1).  California. 
2041(2).  Wisconsin. 

2042.  Some — Injuries  to  convict 

2043.  Becovery  for  injuries  from  fright 

2043(1).  Kentucky. 
2043(2).  Missouri. 

2044.  Loss  of  earnings  and  impairment  of  earning  capadtr. 

2044(1).  Alabama. 
2044(2).  Illinois. 
2044(3).  Kentucky. 
2044(4).  Michigan. 
2044(5).  Oklahoma. 
2044(6).  Texas. 
2044(7).  Washington. 

2045.  Future  pain,  loss  of  time  and  eamlngSi  and  expenditures. 

2045(1).  Alabama. 
2045(2).  California* 
2045(3).  Illinois. 
2045(4).  Iowa. 
2045(5).  Missouri. 
2045(6).  Pennsylvania. 
2045(7).  Texas. 
2045(8).  Washington. 
2045(9).  Wisconsin. 

2046.  Loss  of  profits  of  business. 

2047.  Recovery  by  minor. 

2047(1).  Georgia. 
2047(2).  Iowa. 
2047(3).  Kentucky. 
2047(4).  Missouri. 
2047  (5i).  Nebraska. 
2047(6).  Oklahoma. 
2047(7).  Texas. 
2047(8).  Virginia. 
2047(9).  Wisconsin. 

2048.  Same — Female  minor. 

2049.  Recovery  by  parent  for  Injuries  to  minor  child. 

2049(1).  Delaware. 
2049(2).  Kentucky. 
2049(3).  Missouri. 
2049(4).  Texas. 
20jO.    Recovery  by  husband  for  injuries  to  wife. 
2050(1).  Missourt. 
2050(2).  Pennsylvania. 
2050(8).  Washington. 

2051.  Recovery  by  husband  for  injuries  to  himself  and  wife. 

2052.  Recovery  by  married  woman  for  personal  injuries. 

2052(1).  Delaware. 
2052(2).  Indiana. 
2052(3).  Michigan. 
2052(4).  Missouri. 
2052(5).  Nebraska. 
2052(6).  Texas. 

2053.  Damages  for  deceit  in  inducing  female  plalutifl  to  leave  home  and 

accompanying  assault 


INSTRUCTIONS  TO  JURIES  2342 

I  2054.    Calculation  of  damages  under  rule  of  comparattye  negligence. 

2054(1).  Georgia. 

2054(2).  Bfaryland. 
*  2055.    Instruction  corering  injuries  both  to  property  and  to  person. 

D.    Injubies  to  Pbopebtt 

2056.  Injury  to  automobile. 

2057.  Injuries  to  motor  truck  and  contents. 

2058.  Injuries  to  horse. 

2059.  Injury  to  horse  and  cab. 

2060.  Injury  to  boat 

2061.  Injuries  to  building  by  fire. 

2061(1).  Indiana. 
2061(2).  Michigan. 

2062.  Injuries  to  land  from  casting  debris  thereon. 

2063.  Measure  of  damages  for  injuries  to  growing  crops. 

2068(1).  Texas. 
2063(2).  Utah. 

2064.  Injuries  to  growing  timber. 

2064(1).  Iowa. 
2064(2).  MinnesoU. 

2065.  Injury  to  growing  fruit  trees. 

B.    Bbbach  of  Gontbact 

2066.  In  general. 

2067.  Motive  for  breaking  contract  as  affecting  question  of  damages. 

2068.  Loss  of  profits. 

2068(1).  Kentucky. 
2068(2).  Washington. 

2069.  Breach  of  contract  to  pay  for  services  in  preferred  stock  of  a  pro- 

spective corporation. 

2070.  Breach  of  contract  by  hotel  to  let  plaintiff  have  garbage. 

2071.  Contract  to  divide  commissions  with  another. 

2072.  Ck)ntract  by  railroad  company  to  build  depot  in  certain  locality. 
2078.    Ck)ntract  to  furnish  services  of  particular  physician. 

2074.  Breach  of  contract  to  grade  land. 

2076.  Ciontract  to  reduce  land  to  certain  level. 

2076.  Violation  of  agreement  with  respect  to  water  rights. 

2077.  Right  to  claim  a  forfeiture  of  moneys  advanced  on  contract 

F.      BXEMPLABT  DaUAQXS 

2078.  When  recoverable  in  general. 

2078(1).  United  States. 
2078(2).  nUnois. 
2078(3).  Missouri. 
2078(4).  South  Carolina.  * 

2079.  Wrongful  appropriation  of  property  by  railroad  company. 

2080.  Conscious  or  reckless  disregard  of  plaintiff's  rights. 

2081.  Liability  for  gross  negligence  resulting  in  personal  injuries. 

2081(1).  Alabama. 
2081(2).  Kentucky. 
2081(3).  South  CJarolina. 

2082.  Liability  of  corporation  for  acts  of  servant. 

2082(1).  South  Carolina. 
2082(2).  Texas. 
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O.    Pleading  and  Evidence 

S  2088.    Necessity  that  award  conform  to  pleading  and  evidence. 

2084.  Presumptions  and  burden  of  proof. 

2084(1).  Iowa. 
2084(2).  Montana. 
2084(8).  Nevada. 

2085.  Same — ^Distinction  between  general  and  special  damage. 
2086w    Burden  of  proof  as  to  proximate  cause. 

2087.    Matters  considered  in  determining  impairment  of  earning  capacity. 
208&    Matters  considered  in  determining  expectancy  of  Ufe  of  plaintitC. 

2088(1).  Iowa. 

2088(2).  Virginia, 

2089.  Eifect  of  table  of  expectancy. 

2088(1).  Georgia. 
2089(2).  Virginia. 

2090.  Sufficiency  of  evidence  as  to  damages. 

2091.  Sufficiency  of  evidence  as  to  cause  of  injuries  for  which  compensa- 

tion sought. 

A.    Proximate  and  Remote  Cause 

§  2021.    Breach  of  contract 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that,  notwithstanding  the  fact  the  defendants  have  failed  to  keep 
open  the  ditch'for  the  time  alleged,  yet  if,  from  the  filling  up  of  the 
mill  pond  below  the  head  of  the  old  pond,  or  from  other  causes, 
the  cutting  or  keeping  open  said  ditch  during  such  time  would  not 
have  drained  the  lands  of  the  plaintiffs,  or  enabled  the  plaintiffs  to 
do  so,  then  the  jury  ought  not  to  find  damages  as  resulting  from 
said  failure,  there  being  some  evidence  tending*  to  show  that  said 
pond  has  been  filled  up  from  causes  beyond  the  control  of  said 


§  2022.    Recovery  for  personal  injuries 

i  2022(1).    Delaware 

You  are  instructed  that  in  no  event  can  damages  be  allowed  ex- 
cept such  as  resulted  directly  from  the  negligent  act  of  the  de- 
fendant. Damages  produced  by  other  agencies  than  those  causing 
the  injury  cannot  be  awarded  as  proper  compensation.* 

You  are  instructed  that  the  father  is  entitled  to  the  services  of  a 
minor  child,  and  if  such  services  were  lost  or  impaired  by  the  neg- 
ligence of  the  defendant,  the  father  is  entitled  to  be  reasonably  com- 
pensated for  such  loss  or  impairment.  But  even  if  the  defendant 
is  liable,  by  reason  of  its  negligence,  for  such  loss  of  services,  a 
recovery-  can  be  had  only  for  such  a  sum  as  the  evidence  shows 
the  father  actually  sustained  on  account  of  the  injuries  complained 
of  caused  by  the  'defendant's  negligence,  and  not  for  any  loss  of 

1  Michle  et  al.  v.  Cochran  et  al.,  25  A.  609,  2  Boyce,  55;  Baldwin  v.  Peo- 
S.  EL  884,  93  Va.  641.  ple*s  Ry.  Co,,  76  A.  1088,  7  PennewUl, 

1  BrauiiBteiii  t.  People's  Ry.  Co.,  78     81. 
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services  caused  by  affliction,  sickness,  disease,  or  anything  else  that 
did  not  result  from  the  accident  and  defendant's  negligence.* 
f  2022(2).    Kentnoky 

You  are  instructed  that,  even  though  the  jury  believe  that  the 
plaintiff  received  an  injury  by  the  buggy  in  which  she  was  driving 
being  turned  over  and  her  falling  therefrom  while  said  buggy  was 

on avenue  and  by  reason  of  the  negligence  of  the  defendant 

company,  yet  if  they  further  believe  from  the  testimony  that  after 

the  buggy  had  been  removed  from avenue  to avenue 

the  plaintiff  then  got  in  said  buggy  and  jumped  therefrom,  and  re- 
ceived any  additional  injury,  or  her  former  injury  was  aggravated 
to  any  degree,  they  should  not,  in  fixing  the  damages  to  which  the 
plaintiff  may  be  entitled,  if  any,  include  therein  any  compensation 
for  any  injury  received  by  the  plaintiff  in  jumping  from  the  buggy 

while  it  was  on avenue  or  any  pain  or  physical  or  mental 

suffering  by  reason  thereof,  or  for  any  aggravation  or  increase  of 
the  injury  or  of  the  physical  or  mental  suffering  caused  by  her  act 
in  jumping  from  the  buggy  while  it  was  on avenue.* 

The  court  instructs  the  jury  that,  if  you  find  for  plaintiff,  you 
should  not  allow  him  anything  by  way  of  damages  for  any  suf- 
ferings, physical  or  mental,  or  impairment  of  his  ability  to  earn 
money,  caused  alone  by  the  first  or  third  breaking  of  his  leg,  nor 
should  you  allow  him  any  damages  for  the  amputation  of  his 
leg  following  its  third  breaking,  unless  you  believe  from  the  evi- 
dence that  such  amputation  was  the  direct  and  propcimate  result  of 
the  second  breaking  of  his  leg,  caused  by  his  fall  from  the  ladder, 
if  he  did  so  falL* 

f  2022(3).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  injuries  complained  of  by  plaintiff  in  his  petition  are  in  part  the 
result  of  a  former  accident,  then,  to  that  extent,  allow  him  noth- 
ing therefor,  as  you  can  take  into  consideration  herein  only  such 
injuries  as  you  find  from  the  evidence  proximately  resulted  from  the 
accident  in  question,  if  any,* 

§  2023.    Effect  of  disease  contracted  before  or  after  receiving  per- 
sonal injuries 
I  2023(1).    Delaware 

You  are  instructed  that  plaintiffs  cannot  recover  for  the  effect  of 
tuberculosis  or  any  other  disease  contracted  after  the  accident,  un- 

«  Baldwin  v.  People's  Ry.  Co.,  76  A.  Jeffries,  154  S.  W.  1112,  153  Ky.  133. 

1088,  7  Pennewill,  81.  Plaintiff's  leg  was  broken  three  times 

*  Kentucky    Traction    &   Terminal  in  the  same  place ;  the  suit  being  for 

Co.  V.  Sharp,  107  S.  W.  463,  176  Ky.  the  second  breaking. 
704.  e  St.  Louis  B.  &  M.  Ry.  Co.  ▼.  Ver^ 

ft  East  Tennessee  Telephone  Co.  v.  non  (Civ.  App.)  161  S.  W.  84. 
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less  it  IS  satisfactorily  shown  to  the  jury  that  such  disease  was 
the  natural  and  probable  consequence  of  .the  defendant's  negli- 
gence.' 

You  are  instructed  that  the  defendant  can  be  held  liable  only  for 
such  negligence  as  constituted  the  proximate  cause  of  the  injuries 
complained  of.  In  order  for  the  plaintiff  in  cither  of  the  cases  be- 
for  you  to  recover  at  all,  it  must  be  proved  to  your  satisfaction  that 
defendant's  negligence  was  the  proximate  cause  of  the  injuries 
complained  of.  There  can  be  no  recovery  for  the  effects  of  any 
disease  contracted  before  the  accident,  unless  the  jury  are  clearly 
satisfied  from  the  evidence  that  such  disease  was  aggravated  or  in- 
creased by  the  negligent  act  of  the  flefendant,  and  even  then  re- 
covery could  be  had  only  to  the  extent  that  such  effects  were  so 
aggravated  or  increased.  We  say  to  you,  therefore,  that  no  re- 
covery can  be  had  for  the  effects  of  any  disease  contracted  or  suffer- 
ed by which  was  not  the  natural  and  probable  consequence 

of  the  defendant's  negligence.  The  question  always  is:  Was 
there  an  unbroken  connection  between  the  wrongful  act  and  the 
injury — a  continuous  operation?  Did  the  facts  constitute  a  con- 
tinuous succession  of  events,  so  linked  together  as  to  make  a 
natural  whole,  or  was  there  some  new  and  independent  cause  in- 
tervening between  the  wrong  and  the  injury?  Unless  the  evi- 
dence of  the  plaintiff  is  sufficient  to  show  the  connection  between 
the  immediate  cause  of  the  dbath  and  the  injury  received,  the 
plaintiff  cannot  recover  for  the  effects  or  consequences  of  the  dis- 
ease that  caused  the  death.  In  no  event  can  damages  be  allowed, 
except  such  as  resulted  directly  from  the  negligent  act  of  the  de- 
fendant. Damages  produced  by  other  agencies  than  those  causing 
the  injury  cannot  be  awarded  as  proper  compensation.* 

i  2023(2).    Indiaiia 

The  court  further  instructs  the  jury  that  the  plaintiff  must  show, 
by  a  preponderance  of  the  evidence,  that  any  injuries,  ailments,  or 
diseases  from  which  she  is  now  suffering,  if  any  such  there  be,  are 
the  result  of  her  injuries  sustained  at  the  time  of  the  accident  in 
evidence.  And  the  court  further  instructs  the  jury  that  unless 
they  find  the  facts  to  be  so  established  by  a  preponderance  of  the 
evidence,  they  cannot  assume  that  such  injuries,  ailments,  or 
diseases  have  resulted  from  said  accident.* 

I  2023(3).    Kentacky 

The  jury  are  instructed  that,  although  they  may  believe  from  the 
evidence  that  plaintiff  was  permanently  injured  by  the  negligence  of 

T  Baldwin  v.  People's  Ry.  CJo.,  76  »  Louisville,  N.  A.,  etc.,  R.  Co.  ▼. 

A.  1088.  7  Pennewttl,  81.  Falvey,  3  N.  E.  389, 104  Ind.  409. 

•  People's  Ry.  Co.  v.  Baldwin,  72  A. 
979,  7  Pemewill,  383. 
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the  defendant  and  his  power  to  earn  money  was  diminished  or  de- 
stroyed thereby,  yet  if  they  further  believe  from  the  evidence  that 
he  was  afflicted  with  tuberculosis  of  the  throat  and  lungs,  which 
diminished  or  destroyed  his  power  to  earn  money,  and  this  disease 
was  not  caused  by  or  directly  attributable  to  the  injuries  he  re- 
ceived, the  jury,  if  they  find  for  the  plaintiff,  should  not  allow  any- 
thing for  the  impairment  or  destruction  of  his  earning  capacity 
caused  by  this  disease.  But  if  they  believe  that  the  tuberculosis 
was  wholly  caused  by  and  directly  attributable  to  the  injuries  he 
received,  the  jury  should  not  diminish  the  finding,  if  any,  in  his  be- 
half on  account  of  this  disease.^® 

f  2023(4).    Mldilgan 

You  are  instructed  that  the  fact  that  plaintiff,  at  the  time  he 
claims  to  have  received  the  injury  in  question,  was  suffering  from 
other  ailments  or  disease,  will  not  alone  prevent  a  recovery  by 
plaintiff  for  the  pains  and  suffering  and  other  injuries  caused  solely 
by  and  resulting  from  the  accident,  although  he  was  more  suscepti- 
ble to  suffering  because  of  other  ailments  or  disease.^^ 

§  2023(5).    Mississippi 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you  find 
for  the  plaintiff  that  defendant  is  liable  for  his  injury,  if  any,  then 
in  considering  the  damages,  if  any,  if  you  believe  from  all  the  testi- 
mony that  the  plaintiff's  present  physical  condition  was  proxi- 
mately caused  by  the  fall  and  injury  to  his  back,  then  you  may 
find  for  the  plaintiff  and  assess  such  compensatory  damage  for  such 
injury,  if  any;  and,  althou'gh  you  might  further  believe  the  tubercu- 
lar germ  was  not  and  could  not  be  created  by  the  injury,  yet  if 
you  believe  but  for  this  injury,  if  any,  he  would  not  have  suffered 
any  injury  or  damage  from  the  tubercular  germ  and  that  this  injury 
was  the  proximate  cause  of  his  present  condition  including  the 
tubercular  infection;  then  you  may  take  his  condition  in  consid- 
eration in  assessing  damage." 

The  court  instructs  the  jury  for  the  plaintiff  that,  if  you  find  for 
the  plaintiff  that  defendant  is  liable  for  his  injury,  if  any,  then  in 
assessing  damages,  if  any,  though  you  may  not  believe  from  the 
evidence  in  the  case  that  the  plaintiff  had  tuberculosis  or  consump- 
tion, and  even  though  you  may  not  believe,  if  you  believe  he  had  it, 
that  the  same  was  the  result  of  the  injury,  yet  if  you  believe  that  the 
plaintiff  received  a  fall  in  the  manner  alleged  in  the  declaration, 
and  as  a  proximate  and  direct  result  thereof  received  and  sustained 
any  injury,  then  it  is  the  sworn  duty  of  the  jury  to  find  for  the 

10  Taylor  Coal  Co.  v.  Miller,  182  S.  1 2  Mississippi  Cent.  U.  Co.  v.  Lott, 
W.  920.  168  Ky.  719.                                  80  So.  277,  118  Miss.  816. 

11  Hunter  v.  Village  of  Durand,  100 
N.  W.  191,  137  Mich.  53. 
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plaintiff  and  assess  such  damages  as  will,  in  yoar  judgment  from 
the  testimony  in  the  case,  compensate  him  for  all  the  injuries  sus^ 
tained  on  account  of  said  fall.^^ 

§  2023(6).    Orevoa 

I  instruct  you  in  this  case,  if  you  find  that  this  plaintiff's  present 
condition  is  due  to  some  disease  or  organic  trouble,  whether  it  be 
hereditary,  or  whether  he  became  afflicted  during  his  lifetime,  then 
he  could  not  recover  in  this  case.  If  you  find  that  at  the  time  of 
the  accident  he  was  suffering  from  some  disorder  or  disease  or  ill- 
ness, and  that  the  injury  which  he  claims  occurred  on —  merely 

aggravated  his  condition,  that  is,  made  the  condition  worse,  in  such 
event  he  could  not  recover  in  this  case.  He  alleges  in  his  com- 
plaint that  this  injury  is  the  only  cause  of  his  present  condition, 
and  he  would  be  required  to  prove  that  by  a  preponderance  of  the 
evidence.** 

S  2823(7).   Texas 

The  jury  are  instructed  that,  if  you  find  for  plaintiff,  you  will 
allow  him  such  sum  as  you  may  believe  from  the  evidence  will,  as 
a  present  cash  payment,  reasonably  and  fairly  compensate  him  for 
mental  and  physical  pain,  if  any,  which  he  has  suffered  as  the  re- 
sult of  such  injury,  if  any;  also,  the  reasonable  value  of  his  services 
for  the  time  lost,  if  any,  by  reason  of  his  injury,  if  any;  also,  for 
his  diminished  capacity  to  labor  and  earn  money  in  the  future,  if 
any,  by  reason  of  his  injury,  if  any;  also,  for  the  physical  and 
mental  pain,  if  any,  it  is  reasonably  probable  he  will  suffer  in  the 
future  by  reason  of  the  injury,  if  any.  In  this  connection  you  are 
instructed  that  plaintiff  has  testified  to  certain  conditions  of  his 
eyes  existing  prior  to  said  alleged  injury.  You  cannot  allow  plain- 
tiff anything  for  any  physical  or  mental  pain,  for  any  diminished 
capacity  to  labor  and  earn  money,  or  for  any  time  lost  that  you 
may  believe  from  the  evidence  resulted  or  will  result  from  such 
former  condition  of  his  eyes.  You  can  only  take  into  consideration 
that  which  resulted  from  the  injury,  if  any,  received  on  the  occa- 
sion in  question.** 

You  are  instructed  that,  should  you  find  for  the  plaintiff,  you  will 
assess  his  damages  at  such  sum  as  will  in  your  judgment  reason- 
ably compensate  him  for  any  injufy  he  has  sustained,  taking  into 
consideration  the  nature  and  character  of  the  injury,  if  any,  sus- 
tained by  his  wife,  whether  or  not  it  is  temporary  or  permanent, 
and  any  pain,  if  any,  you  find  she  has  suffered  from  said  injury, 
if  any.    If  you  find  that  the  wife  was  injured  in  her  arm  or  shoulder, 

18 Mississippi  Cent  R.  Co.  v.  Lott,  "Missouri,   K.   &   T.    Ry,   Co.   of 

80  So.  277,  118  Mifls.  816.  Texas   v.   Bush,   120   S.  W.  224,   56 

i«  Hudson  T.  Brown  Lumber  Co.,  Tex.  Civ.  App.  69. 
154  P.  533,  80  Or.  506. 
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and  that  this  injury  caused  her  shoulder  joint  to  become  diseased, 
and  if  you  should  find  for  the  plaintiff,  then  you  should  consider 
the  injury  if  any  from  such  diseased  shoulder  joint  and  any  pain/ 
if  any,  such  diseased  shoulder  joint  has  caused  the  wife  in  assess- 
ing the  damages  of  plaintiff.  However,  if  you  should  find  for  the 
plaintiff,  and  if  you  should  find  that  the  shoulder  joint  of  the 
wife  is  diseased  and  thereby  injured,  and  that  she  has  suffered  pain 
from  such  diseased  shoulder  joint,  and  if  the  evidence  fails  to  show 
by  a  preponderance  thereof  that  this  diseased  condition  of  said 
shoulder  joint  was  caused  by  an  injury  done  her  by  the  defendant, 
then  in  assessing  the  damages  of  plaintiff  you  will  not  consider  any 
damages,  if  any,  from  such,  diseased  shoulder  joint,  nor  any  pain, 
if  any,  suffered  by  the  wife  from  such  diseased  shoulder  joint.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff  was  affected  with  hysteria  and  neurasthenia  before  the 
accident,  and  that,  after  the  accident,  she  was  affected  with  hysteria 
and  neurasthenia,  then  you  should  determine  whether  her  con- 
dition after  the  accident  was  worse  than  it  was  before  the  acci- 
dent, and,  if  it  was,  then  it  would  be  your  duty  to  determine  what 
cause  or  causes  contributed  to  such  worse  condition  if  any,  and  if 
you  find  that  the  aggravation  in  her  condition  was  caused  by  the 
natural  progress  of  her  affliction,  if  any,  then  you  should  find  for 
the  defendant,  or  if  you  find  that  her  worse  condition,  if  any,  since 
the  accident  was  and  is  caused  by  the  natural  progression  of  her 
former  disease,  if  any,  and  also  by  the  street  car  accident,  then 
you  are  charged  that  you  can  allow  plaintiff  nothing  for  any  aggra- 
vation, if  any,  in  her  condition  since  the  accident,  which  aggrava- 
tion would  be  under  the  evidence  attributable  to  the  natural  prog- 
ress of  her  disease  if  any  before  the  accident.*' 

§  2024.    Effect  of  permanent  injuries  received  in  former  accident 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that,  at  the  time  of  the  accident  complained  of  in  the  plaintiff's  pe- 
tition, the  plaintiff  was  already  suffering  from  permanent  injuries, 
which  he  had  received  in  other  accidents,  which  had  previously 
befallen  him,  then  no  damages  can  be  assessed  against  defendant 
for  or  on  account  of  such  permanent  injuries,  if  any,  that  the  plain- 
tiff had  so  formerly  received.**' 

!•  Texas  &  P.  Ry.  Co.  v.  Boleman,         i«  MarshaU  v.  Kansas  City,  93  Mo. 
112  S.  W.  804.  App.  154. 

17  El  Paso  Electric  Ry.  Co.  v.  Bol- 
gian  (Civ.  App.)  109  S.  W.  383. 
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§  2025.    Personal  injuries  aggravating  previous  diseased  condition 
or  rendered  more  serious  by  such  condition^ 

I  2025(1).    United  States 

You  are  further  instructed  that  if  you  find  from  the  evidence  that 
the  plaintiff  received  the  injuries  complained  of  by  reason  of  the 
defendant's  negligence  alleged  in  the  complaint,  and  that  at  the 
time  of  the  reception  of  such  injuries  the  plaintiff  had  been  suf- 
fering from  some  disease,  and  further  find  that  such  injuries  has- 
tened the  development  of  the  disease,  and  that  thereby,  without 
the  fault  of  the  plaintiff,  his  present  condition,  whatever  you  may 
find  that  to  be,  has  resulted  from  such  injury,  then  I  instruct  you 
that  the  plaintiff  is  entitled  to  recover  such  damages  as  you  may 
determine  he  has  sustained  from  the  injury.** 

I  2025(2).    Delaware 

You  arc  instructed  that,  no  recovery  can  be  had  for  the  effects 
of  any  disease  contracted  or  suffered  by  the  plaintiff  which  was 
not  the  natural  and  probable  consequence  of  the  defendant's  neg- 
ligence.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that  by 
reason  of  the  defendant's  negligence  the  plaintiff  was  subjected 
to  an  injury  or  shock  which  increased  or  aggravated  a  disease  with 
which  the  plaintiff  had  previously  been  afflicted,  the  plaintiff  may 
recover  damages  for  the  effects  of  such  disease,  but  only  to  the 
extent  that  such  effects  were  increased  or  aggravated  by  the  in- 
jury or  shock  caused  by  the  defendant's  negligence.** 

You  are  instructed  that  there  can  be  no  recovery  for  the  effects 
of  any  disease  contracted  before  the  accident,  unless  the  jury 
are  clearly  satisfied  from  the  evidence  that  such  disease  was  ag- 
gravated or  increased  by  the  negligent  act  of  the  defendant,  and 
even  then  recovery  could  be  had  only  to  the  extent  that  such  ef- 
fects were  so  aggravated  or  increased.** 

i  2025(3).    Florida 

You  are  instructed  that,  if  you  should  find  from  the  evidence 
that  the  plaintiff  was,  at.  the  time  of  the  injury,  suffering  from 
any  physical  malady,  and  that  injuries  sustained  in  the  wreck  tes- 
tified to  contributed  to  such  malady  or  inflamed  the  diseased  parts, 
the  plaintiff  is  entitled  to  recover  for  the  injuries  consequent  upon 
such  injury.** 

i»  Southern  Pac.  Co.  v.  Cavin  (C.  «2  Baldwin  v.  People's  Ry.  Co.,  76 

€.  A.  Cal.)  144  P.  348,  75  C.  C.  A.  350.  A.  1088,  7  Pennewill,  81. 

«o  Braanstein  v.  People's  Ry.  Co.,  23  Atlantic   Coast   Line  R.   CJo.    v. 

78  A.  600,  2  Boyce,  55.  Dees,  48  So.  28,  56  Fla.  127, 

21  Braunstein  v.  People's  Ry.  Co., 
78  A.  609,  2  Boyce,  55. 
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S  2025(4).  Qeoraia 

The  jury  are  instructed  that  this  plaintiff  contends  that  she  was 
in  good  health  at  the  time  she  claims  to  have  been  injured.  Good 
health  : is  a  relative  term,  and  does  not  mean  absolute  freedom 
from  physical  infirmity,  but  only  such  a  condition  of  body  and 
mind  as  that  one  may  discharge  the  ordinary  duties  of  lite  with- 
out serious  strains  upon  the  vital  powers;  and  in  this  case,  if 
you  should  believe  from  the  evidence  and  the  rules  of  law  given 
you  in  charge  that  the  plaintiff  is  entitled  to  recover,  notwith- 
standing it  may  appear  from  the  evidence  that  at  the  time  of  the 
injury  the  plaintiff  was  laboring  under  an  infirmity  of  which  she 
was  ignorant,  and  which  did  not  interfere  with  the  discharge  by 
her  of  the  ordinary  duties  of  life,  and  notwithstanding  the  injury, 
if  she  received  such,  did  not  entirely  produce  the  infirmity,  but 
aggravated  the  existing  infirmity,  if  such  existed,  the  recovery  in 
that  case  would  be  to  the  extent  you  find  the  infirmity  was  aggra- 
vated by  the  injury.** 

§  2025(5).    Indiana 

You  are  instructed  that  evidence  has  been  admitted  tending  to 
show  that  the  decedent  was  suffering  from  chronic  ailments  at  the 
time  of  his  injury.  Such  evidence  should  be  considered  by  you  in 
estimating'  the  amount  of  damages  you  will  allow,  if  any,  and  only 
for  that  purpose,  unless  you  find  from  a  preponderance  of  the  evi- 
dence that  such  chronic  ailments,  and  not  the  accident,  were  the 
proximate  and  immediate  cause  of  his  death.** 

§  2025(6).    Missouri 

The  court  instructs  the  jury  that,  if  defendants  were  guilty  of 
negligence  as  defined  in  other  instructions,  then  they  are  responsi- 
ble for  all  the  ill  effects  shown  in  the  evidence,  if  any,  which  nat- 
urally and  necessarily  followed  the  injuries,  if  any,  in  the  condi- 
tion of  health  in  which  plaintiff  was  at  the  time,  and  that  it  is  no 
defense  that  the  injuries,  if  any,  may  have  been  aggravated  and 
rendered  more  difficult  to  cure  by  reason  of  plaintiff's  previous 
state  of  health,  or  that  by  reason  of  latent* ailments  the  injuries,  if 
any,  were  rendered  more  serious  to  her  than  they  would  have  been 
to  a  person  in  robust  health,  and  that  it  is  no  defense  to  say  that 
suchinjuuries  would  not  have  occurred,  or  would  not  have  been 
so  great,  had  the  passenger  been  in  good  health.** 

The  court  instructs  the  jury  that,  even  though  you  should  find 
and  believe  from  the  evidence  that  plaintiff  had  tuberculosis  in 
her  right  knee  or  in  her  right  leg,  or  in  her  system  generally,  or 

24aty  of  Atlanta  v.  Hampton,  77  »•  GiUogly  v.  Dunham,  174  S.  W. 
S.  E.  393,  139  Ga.  389.  IIS;  1S7  Mo.  App.  561. 

25  Bailey  v.  Columbia  Grocery  Ck)., 

124  N.  B.  784. 
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had  any  other  disease  latent  in  her  system,  still,  if  you  find  and 
believe  from  the  evidence  that  she  was  injured  under  the  condi- 
tions and  at  the  time  and  place  set  out  in  instruction  No. , 

then  the  court  instructs  you  that  defendant  is  responsible  to  plain- 
tiflF  for  all  effects  which  naturally  and  necessarily  followed  the 
injury,  if  any,  in  the  condition  of  health  in  which  plaintiff  was  or 
plaintiff's  said  right  leg  or  right  knee  was  at  the  time,  and  it  is 
no  defense  that  the  injuries,  ifc  any,  may  have  been  aggravated 
and  rendered  more  difficult  to  cure  by  reason  of  plaintiff's  state  of 
health,  or  that  by  reason  of  latent  diseases  tl^  injuries,  if  any, 
were  rendered  more  serious  to  her  than  they  would  have  been  to 
a  person  of  robust  health.'^ 

S  2025(7).    Nttvada 

The  jury  are  further  instructed  that  if  they  believe  from  the 
evidence  that,  previous  to  the  accident  complained  of,  the  plain- 
tiff was  suffering  from  varicose  veins  in  the  left  leg,  or  from  any 
other  physical  disability,  and  that  such  varicose  veins  or  physi- 
cal disability  were  aggravated  by  the  injury  complained  of,  and 
that  the  plaintiff  used  reasonable  care  in  attending  and  treating 
said  injury,  then  the  plaintiff  would  be  entitled  to  recover  such 
an  amount  as  would  compensate  him  for  the  aggravation  of  the 
previous  disability  through  the  injury  received.  And,  in  deter- 
mining whether  the  plaintiff  used  reasonable  care,  you  are  in- 
structed that  reasonable  care  is  such  care  as  a  person  of  ordinary 
intelligence  and  prudence  would  use  under  the  circumstances  of 
the  case.** 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that,  previous  to  the  accident  complained  of,  the  plaintiff  was  suf- 
fering from  varicose  veins  in  the  left  leg,  or  from  any  other  physi- 
cal disability,  and  that  his  previous  physical  disability  was  ag- 
gravated by  want  of  ordinary  care  upon  his  part  in  attending  or 
caring  for  any  injury  received  by  him  while  a  passehger  upon  one 
of  defendant's  trains,  the  plaintiff  is  not  entitled  to  recover  from 
the  defendant  any  damages,  because  of  such  aggravation  of  his 
previous  physical  disability .*• 

S  2025(8).    Texas 

In  this  connection  you  are  instructed  that  if  you  believe  from 
the  evidence  plaintiff  had  received  an  injury  or  injuries  prior  to  the 
injuries  he  received,  if  any,  on  the  occasion  in  question,  you  can- 
not allow  him  anything  by  reason  of  said  former  injuries,  by  rea- 

»T  Smart  v.  Kansas  City,  105  S.  W.  101  P.  322,  31  Nev.  120.  21  Ann.  Cas. 

700,  206  Mo.  162,  14  L.  R.  A.  (N.  S.)  502. 

565,  123  Am.  St  Rep.  415,  13  Ann.  29  Murphy   v.    Southern    Pan.    Co., 

Cas.  932.  101  P.  322,  31  Nev.  120,  21  Ann.  Cas. 

"Hurphy   y.   Southern   Pac.   Co.,  502. 


g  2025(8)  INSTRUCTIONS  TO  JURIES  2352 

son  of  any  physical  or  mental  suffering,  if  any,  had  by  him  in  the 
past,  or  by  reason  of  any  physical  or  mental  suffering  you  may 
believe  by  the  evidence  will  be  occasioned  him  in  the  future,  or 
by  reason  of  any  loss  of  time,  or  of  any  value  for  diminished  ca- 
pacity to  labor  and  earn  money  in  the  future,  which  you  may  be- 
lieve from  the  evidence  has  resulted  or  will  result  by  reason  of 
any  former  injury  or  injuries  received  by  plaintiff;  if,  however, 
you  believe  from  the  evidence  that  plaintiff  had  received  a  former 
injury  or  injuries,  but  you  further  believe  from  the  evidence  that 
said  former  inju»r  or  injuries  were  aggravated  on  said  occasion, 
then  you  will  allow  plaintiff  for  those  items  of  damages  above  enu- 
merated which  you  believe  from  the  evidence  directly  resulted 
from  such  aggravation,  if  any.*® 

You  are  instructed  that  if  the  plaintiff  was  afflicted  with  trouble 
with  his  bladder  before  the  accident,  and  if  such  affliction  of  his 
bladder  was  aggravated  as  the  result  of  injuries,  if  any,  received 
by  him  in  the  wreck,  and  if  defendant  was  liable  to  plaintiff  on 
account  thereof,  then  you  will  consider  same   in  estimating  his 

damages,   if  any,  as  instructed  in  the  paragraph  of  this 

charge.*^ 

§  2025(9).    Washington 

You  are  instructed  that  any  soreness  or  trouble  of  plaintiff's 
eyes  prior  to  that  time  would  not  in  itself  be  any  defense.  That 
would  simply  go  to  the  amount  of  the  recovery.  Defendants 
would  not  have  any  right  to  injure  or  damage  plaintiff's  eyes  be- 
cause of  the  fact  that  they  were  sore  or  diseased,  if  you  find  that 
they  were  sore  and  diseased.  On  the  other  hand,  the  defendants 
would  not  be  responsible  for  such  soreness  or  disease  not  caused 
by  the  acts  of  the  defendants  as  set  forth  in  the  complaint  For 
any  aggravation,  however,  of  such  trouble,  or  any  injury  in  addi- 
tion to  any  prior  trouble,  if  any,  the  defendants  would  be  liable, 
if  liable  at  all.  You  will  therefore  not  consider  this  affirmative  de- 
fense pleaded  in  the  answer  as  a  separate  affirmative  defense,  but 
can  only  take  into  consideration  the  matters  pleaded  therein  in 
determining  the  amount  of  your  verdict,  if  you  should  find  in 
favor  of  the  plaintiff.'* 

The  court  instructs  the  jury  that  the  ultimate  questions  of  fact 
for  you  to  determine  are  therefore:  First,  whether  or  not  the  in- 
juries of  which  Mrs. complains,  namely,  a  diseased  appen- 
dix and  a  retroverted  womb,  were  caused  by  the  accident  in  ques- 
tion; and,  if  you  find  that  th'v  were,  then,  second,  what  sum  will 

80  Galveston,  H.  &  S.  A.  Ry.  Co.  v.      Morrison,  123  S.  W.  G21,  58  Tex,  Civ. 
Coker  (Civ.  App.)  135  S.  W.  179.  App.  158. 

»i  Ft.  Worth  &  D.   C.   Ry.  Co.  v.         32  Britz  v.  Houlehan,  137  P.  1035. 

77  Wash.  606. 
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fairly  compensate  her  for  such  injuries?  It  is  charged  in  the 
complaint  in  this  case  that  one  of  the  results  of  the  accident  refer- 
red to  in  the  complaint,  so  far  as  Mrs. is  concerned,  is  the 

disease  of  appendicitis.    It  is  claimed  by  the  defendant  that  Mrs. 

had  appendicitis  before  this  accident.    It  is  alleged  in  the 

complaint  that  before  the  accident  plaintiff  was  in  all  respects  a 
strong  and  healthy  woman.  It  is  not  alleged  in  the  complaint 
that  plaintiff  had  a  chronic  or  catarrhal  appendicitis,  and  that  the 
accident  aggravated  the  disease  and  produced  a  condition  of  acute 
appendicitis,  necessitating  an  operation.    I  charge  you  that,  if  you 

find  from  the  evidence  that  plaintiff  Mrs. had  and  suffered 

from  a  diseased  appendix  before  and  down  to  the  accident,  then 
plaintiffs  cannot  recover  in  this  action  on  account  of  their  claim 
for  appendicitis  or  the  expense  of  the  surgical  operation  therefor 
and  you  shall  not  allow  the  plaintiffs  any  damages  on  account  of 
the  claim  of  appendicitis,  or  the  surgical  operation  for  appendicitis. 
It  is  charged  in  the  complaint  that  one  of  the  results  of  the  acci- 
dent referred  to  in  the  complaint  was  retroversion  of  the  womb. 
It  is  claimed  by  the  defendant  that  retroversion  of  the  womb  could 

not  be  caused  by  this  accident;   that,  if  the  plaintiff  Mrs. 

had  retroversion  of  the  womb,  she  had  it  before  this  accident.    If 

you  find  that  Mrs.  had  a  retroverted  womb  prior  to  the 

accident,  and  that  she  knew  thereof,  then  plaintiffs  cannot  re- 
cover in  this  action  on  account  of  their  claim  for  a  retroverted 
womb,  or  the  expense  of  the  surgical  operation  therefor,  nor,  un- 
der the  circumstances,  could  plaintiffs  recover  if  the  accident  ag- 
gravated the  condition,  since,  if  Mrs.  knew  that  she  had 

a  retroverted  womb  at  and  prior  to  the  time  of  the  accident,  then 
it  was  her  duty  to  so  allege,  and  not  allege  that  she  was  a  per- 
fectly sound  and  healthy  woman.  If,  however,  you  find  that  Mrs. 
had  a  retroverted  womb  at  and  prior  to  the  time  of  the  ac- 
cident, and  she  was  ignorant  thereof,  then,  before  plaintiffs  would 
be*  entitled  to  damages  on  that  account,  they  must  show  that  the 
condition  of  retroversion  was  aggravated  by  the  accident.  If  you 
find  that  she  had  a  retroverted  womb,  and  that  it  was  not  aggra- 
vated by  the  accident,  then  plaintiffs  will  not  be  entitled  to  any 
damages  on  account  of  the  retroverted  womb  or  any  expense  at- 
tending and  resulting  from  the  operation  of  restoring  it  to  its 
proper  position.  On  the  other  hand,  if  she  had  a  retroverted  womb 
at  and  prior  to  the  time  of  the  accident,  and  she  was  ignorant 
thereof,  and  the  accident  aggravated  the  condition,  causing  her 
pain  and  distress,  then  plaintiffs  would  be  entitled  to  damages  for 
such  aggravation.  You  must,  so  far  as  you  can,  separate  the  re- 
sults of  the  infirmities  of  Mrs.  ,  if  any,  which  existed  be- 
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fore  the  accident  from  the  results  of  the  accident.  It  is  only  the 
accident  and  the  natural  results  of  the  accident  that  you  are  to 
consider,  if  you  arrive  at  the  question  of  damages  in  this  case. 

If  you  find  the  fact  to  be  that  Mrs. had  retroversion  of  the 

womb  before  the  accident,  and  the  same  was  aggravated  by  the 
accident,  in  considering  the  question  of  damages,  you  are  only  to 
consider  the  aggravation,  and  not  the  natural  and  probable  con- 
sequences of  the  retroversion  of  the  womb,  which  existed  before 
the  accident.'* 

§  2026.    Injury  of  one  predisposed  to  disease 

I  2026(1).   Arkansas 

The  jury  are  instructed  that,  if  you  find  that  the  defendant  com- 
pany in  this  case  is  liable  under  the  instructions  given  by  the  court, 
and  that  the  plaintiff  received  injuries  complained  of  in  the  man- 
ner alleged,  and  that  at  the  time  of  such  injury  he  was  predisposed 
to  hernia,  but  otherwise  in  good  health,  and  that  said  injury  was 
solely  excited  or  caused  by  the  sudden  jerk  of  the  handle  of  the 
lug  hook  in  plaintiff's  hand,  and  without  his  fault,  and  that  his 
injury,  whatever  you  find  that  to  be,  has  directly  resulted  there- 
from, then  you  are  instructed  that  the  plaintiff  is  entitled  to  re- 
cover to  the  fullest  extent  of  whatever  you  find  his  injuries  so 
received  to  warrant,  notwithstanding  such  predisposition  or  weak- 
ness in  regard  to  hernia.** 

i  2026(2).    Indiana 

The  jury  are  instructed  that  a  common  carrier  of  passengers 
is  bound  to  carry  and  transport  for  hire  persons  who  are  sick, 
weak,  debilitated,  or  predisposed  to  disease,  as  well  as  those  who 
are  healthy  and  robust ;  and'  if  you  find  from  the  evidence  that 
the  plaintiff  received  the  injuries  complained  of,  or  any  of  them, 
in  the  manner  alleged  in  the  complaint,  and  that  at  the  time  of 
the  reception  of  said  injuries,  or  any  of  them,  the  plaintiff  \yas 
predisposed  to  malarial,  scrofulous,  or  rheumatic  tendencies,  but 
otherwise  in  good  health ;  and  you  further  find  that  said  injuries,  or 
any  of  them,  solely  excited  or  developed  said  predisposition  to 
malarial,  scrofulous  or  rheumatic  tendencies,  so  that  thereby,  with- 
out the  fault  of  the  plaintiff,  her  present  condition,  whatever  you 
may  find  that  to  be,  has  directly  resulted — then  I  instruct  you 
that  the  plaintiff  is  entitled  to  recover  to  the  full  extent  of  what- 
ever you  may  find  her  present  condition  to  be.** 

«8Frick     V.     Washington     Water  «« Louisville,  N.  A.,  etc.,  R.  Co.  v. 

Power  Co.,  130  P.  »8.  72  Wash.  214.      Falvey,  3  N.  E.  389,  104  Ind.  409. 

84  St  Ix>uis  Southwestern  Ry.  Co.  v. 
Smith,  145  S.  W.  218,  102  Ark.  562. 
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B.    Avoidable  ConsEqxjknceS 

§  2027.    Duty  of  injured  person  to  minimize  results  of  wrong 

Daiy  to  iPlTilmlae  consequences  of  pollution  of  water  conrse,  see  post,  i  5224. 
Dsty  to  minimise  damages  from  delay  in  delivery  of  telegram,  see  post,  i  5051. 

12027(1).    Illlsols 

The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff  to 
make  all  reasonable  exertions  to  render  the  damages  suffered  by 
him,  if  you  find  he  suffered  any,  as  light  as  possible.  In  no  case 
can  a  person  recover  for  damages  to  his  business  or  property  which 
he  knowingly  permits  to  go  on  without  making  every  reasonable 
effort  and  taking  active  steps  to  prevent  it  or  have  it  stopped.  If 
you  believe  from  the  evidence  in  this  case  that  the  plaintiff  could 
have  lessened  the  loss  or  damage,  if  any,  suffered  by  him  by  tak- 
ing proper  and  reasonable  precautions  so  to  do,  then  the  defend- 
ant cannot  be  charged  with  liability  for  any  damage  caused  by 
plaintiff's  neglect  as  before  stated.** 

I  2027(2).    Oregen 

It  is  also  the  duty  of  a  person  seeing  himself  damaged  or  about 
to  be  damaged  to  use  reasonable  efforts  to  prevent  or  minimize 
those  damages ;  and  therefore  you  may  consider  all  of  the  circum- 
stances detailed  to  you  in  evidence  in  this  case  in  determining 
whether,  under  the  peculiar  circumstances  of  this  case,  it  was  the 
duty  of  this  plaintiff  to  take  any  action  in  the  premises  to  minimize 
or  reduce  his  damages ;  and  you  may  consider,  this  in  determin- 
ing the  damages  to  which  you  may  think  the  plaintiff  is  entitled 
in  this  case,  if  any.*' 

§  2028.     Duty  to  minimize  results  of  personal  injuries 

f  2028(1).   ArfctBsas 

You  are  instructed  that  the  plaintiff  makes  no  allegations  in  his 
complaint  that  the  defendant  owed  him  any  duty  or  was  under  any 
obligation  to  furnish  him  medical  attention  for  the  cut  on  his  hand 

alleged  to  have  been  inflicted  by .     Now,  if  you  find  from 

the  evidence  that  the  condition  of  plaintiff's  hand  as  alleged  in 
his  complaint  is  due  to  his  negligence  in  not  having  the  cut  there- 
on promptly  given  proper  medical  treatment,  or  is  the  result  of 
an  infection  due  to  his  negligence  in  failing  to  have  the  alleged 
cut  given  proper  medical  treatment,  and  yet  you  believe  from  a 
preponderance  of  the  evidence  that  plaintiff  is  entitled  to  recover 
under  the  instructions  in  this  case,  then  your  verdict  should  be 
for  only  such  damages  as  are  the  result  of  the  original  injury,  if 
any;  in  other  words,  the  plaintiff  can  only  recover,  if  at  all,  dam- 

»«  Nelson  v.  Buick  Motor  Co.,  183  97  Boyd  v.  Grove,  173  P.  310,  89  Or. 
m.  App.  323.  80. 
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ages  occasioned  by  the  negligence  of ,  which  was  the  proxi- 
mate cause  of  the  present  injury.'* 

i  2028(2).    Indlaaa 

You  are  instructed  that  a  person  suffering  injuries  by  the  fault 
of  another  has  no  right  to  aggravate  the  same  by  carelessness  or 
inattention  to  such  injury,  but,  if  he  does  so,  he  has  no  right  to 
recover  from  the  party  causing  the  original  injury  damages  result- 
ing from  such  aggravation,  and  which  resulted  from  his  own  care- 
lessness.** 

{  2028(3).    Kentuoky 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  injured  at  the  time  and  place  men- 
tioned in  the  petition,  it  was  his  duty  to  use  such  reasonable  means 
as  he  could  in  the  exercise  of  ordinary  care,  to  mitigate  said  in- 
jury and  effect  a  cure,  and,  if  he  negligently  failed  to  do  so/  he 
cannot  recover  for  any  aggravation  of  his  injury  as  a  direct  result 
of  his  failure  to  reasonably  car^  for  said  injury,  if  any.*^ 

t  2028(4).    Massachusetts 

The  jury  are  instructed  that  if,  under  the  instructions  of  the 
court,  the  jury  finds  that  there  was  such  physical  injury  in  this 
case  as  to  permit  the  recovery  of  damages  for  mental  sujBFering  or 
disease  also,  then  in  determining  the  damages  to  be  awarded  for 
mental  suffering  or  disease  the  jury  must  eliminate  from  considera- 
tion such  of  the  plaintiff's  symptoms  or  demonstrations,  if  any,  as 
could  have  been  prevented  by  the  exercise  of  such  self-contrel  as 
the  plaintiff  was  capable  of  at  the  time  of  such  symptoms  or  demon- 
strations.*^ 

The  jury  are  instructed  that,  if  the  jury  believes  that  the  plain- 
tiff has  had  fits,  spasms,  or  spells,  since  the  accident,  and  if  the 
jury  also  believes  that  the  coming  on  of  such  fits,  spasms,  or  spells 
was  always  or  sometimes  under  the  plaintiff's  control  in  the  sense 
that  she  could  by  the  exercise  of  the  will  power  or  self-control  of 
which  she  was  capable  have  always  or  sometimes  prevented  them 
from  happening,  had  she  wished  to  do  so,  then  so  far  as  that  was 
the  case  she  cannot  recover  for  fits,  spasms^  or  spells  so  preventa- 
ble, or  for  their  consequences.**  , 

^  2028(5).    Missouri  / 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
plaintiff's  injuries  have  been  aggravated,  and  his  pain  and  suffer- 

^8  Jolmson  ▼.  Plunkett-Jarrell  Gn>-  *i  Dooley  v.  Boston   Elevated  By. 

cer  Co.,  191  S.  W.  929,  127  Ark.  243.  Co.,  87  N.  E.  586,  201  Mass.  429. 

30  Citizens'  St.  R.  Co.  v.  Hobbs,  43  4  2  DooIgv  r.  Boston   Elevated  Ry. 

K.  E.  479,  15  Ind.  App.  610.  Co.,  87  N.  B.  586,  201  Mass.  429. 

4  0  LoiiisviUe  &  N.  R.  Co.  v.  Baker, 
164  S.  W.  799,  158  Ky.  224. 
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ing  enhanced,  by  his  own  imprudence,  or  want  of  ordinary  care, 
then  for  such  increase  of  pain,  or  for  such  aggravation  of  injury, 
he  cannot  recover.** 

{  2028(6).    Nevada 

The  jury  are  instructed  that,  where  a  person  becomes  injured 
through  the  fault  of  another,  it  is  the  duty  of  the  person  receiving 
the  injury  to  use  reasonable  means  and  care  to  protect  himself 
against  any  aggravation  of  the  injury,  and  to  do  all  things  reason- 
ably necessary  to  cure  siK:h  injury;  and  if  the  jury  believe  from 
the  evidence  in  this  case  that  any  injury  received  by  the  plain- 
tifiF  while  a  passenger  upon  one  of  the  defendant's  trains  was  not 
serious,  or  of  great  extent  at  the  time  of  receiving  the  injury,  but 
that  the  wound  received  by  plaintiff  while  such  a  passenger  became 
infected  as  a  result  of  the  lack  of  reasonable  precautions  and  care 
on  the  part  of  plaintiff,  and  such  infection  has  caused  said  injury  or 
wound  to  become  greater  and  plaintiff's  leg  to  have  become  more 
incapacitated  than  it  would  otherwise  have  been,  then,  and  in  such 
event,  defendant  cannot  be  held  liable  in  damages  to  plaintiff,  for 
any  injury  or  suffering  or  physical  disability  on  the  part  of  plain- 
tiff, which  plaintiff  could  have  prevented  by  the  use  of  reasona- 
ble precautions  and  attention  in  caring  for  such  wound  and  in- 
jury, but  the  liability  of  defendant  must  be  confined  to  such  sum 
in  damages  as  would  justly  compensate  plaintiff  for  the  injury 
received  while  upon  the  train,  and  the  consequences  that  would 
naturally  or  probably  result  if  such  injury  had  received  reasonable 
attention,  and  plaintiff  had  used  ordinary  care  to  effect  a  cure 
thereof.** 

i  2028(7).    Teinetsee 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff,  upon 
being  injured,  to  do  all  reasonably  within  his  power  to  have  his 
knee  cured  and  restored  to  it,s  original  condition.** 

The  jury  are  instructed  that,  if  plaintiff  selected  and  used  all  rea- 
sonably accessible  means  for  that  purpose,  and  for  a  time,  upon  his 
own  judgment  and  without  medical  advice,  adopted  and  pursued 
such  treatment  as  a  physician  of  ordinary  care,  prudence,  and  skill 
would  have  used  in  treating  such  an  injury,  the  law  would  accept 
that  action  on  his  part  as  a  full  discharge  of  his  duty  in  that  behalf, 
even  though  it  might  appear  from  the  evidence  at  large  that  a 
more  skillful  treatment  might  have  produced  a  more  favorable 
result.** 

*sE^llerton  v.  Fordyce,  44  S.  W.         4.i  Arkansas   River    Packet   Co.   v. 

10.j3,  144  Mo.  519.  Hobbs,  58  S.  W.  27S,  105  Tenn.  29. 

**  Murphy    v.    Southern    Pae.    Co.,         *«  Arkansas    River    Packet   Co.    v. 

101  P.  322,  31  Nev.  120,  21  Ann.  Cas.  llobbs.  58  S.  W.  278,  105  Tenn.  29. 
502. 
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t  2028(8).    Texas 

The  jury  are  instructed  that  for  all  the  suffering,  if  any,  either 
mentally  or  physically,  which  plaintiff  could  have  prevented  by  the 
exercise  of  prudence  and  reasonable  care,  treatment,  and  atten- 
tion to  his  fingers  that  were  hurt,  if  any,  by  the  negligence  of  de- 
fendant's servants,  he  cannot  recover  anything;  and  if  you  be- 
lieve from  the  evidence  that  plaintiff's  bone  felon  was  not  bruised 
and  injured  at  the  time  of  the  accident,  then  you  will  not  consider 
the  bone  felon,  or  the  condition  of  the  harid  on  which  the  bone  felon 
was,  either  then,  thereafter,  or  now,  or  the  suffering  he  may  have 
endured  therefrom,  in  arriving  at  your  verdict,  whatever  may  be 
your  findings  as  to  the  accident  on  the  other  hand  of  plaintiff.*' 

The  jury  are  instructed  that  it  was  the  duty  of  plaintiff  to  exer- 
cise such  care  as  a  person  of  ordinary  prudence  would  have  exer- 
cised under  similar  circumstances  to  facilitate  the  cure  of  his  in- 
juries, and  he  cannot  recover  for  any  injury  which,  by  the  use  of 
such  care,  he  could  have  avoided.** 

§  2029.    Same— Duty  with  respect  to  employment  of  competent 
physician 

S  2029(1).    Illlnelt 

The  jury  are  instructed  that  a  person  who  is  suffering  from  an 
injury  is  only  required  to  use  reasonable  diligence  to  employ 
a  physician  of  ordinary  skill  and  experience  to  treat  him,  and  if,  in 
this  case,  you  believe  from  the  evidence  that  plaintiff  used  such 
reasonable  diligence,  then  the  law  regards  the  injury,  if  any,  re- 
sulting from  the  mistakes  of  the  physician  employed  by  plaintiff, 
if  there  were  any  such  mistakes,  or  from  the  failure  of  the  means 
employed  to  effect  a  cure,  as  a  part  of  the  immediate  and  direct 
damage  flowing  from  the  original  injury.** 

§  2029(2).    Indiana 

You  are  instructed  that  if,  therefore,  you  should  find  from  the 
evidence  that  the  plaintiff  received  some  injuries  about  the  head 
and  ear  such  as  required  medical  treatment,  then  it  was  his  duty 
to  use  reasonable  diligence  to  procure  proper  and  reasonably  com- 
petent medical  attention,  and  to  continue  to  obtain  for  himself  such 
treatment  so  long  as  his  injuries  appeared  reasonably  to  require  it. 
And  if  the  evidence  shows  any  failure  on  the  part  of  the  plaintiff 
to  discharge  the  duty  of  obtaining  reasonably  proper  medical  at- 
tention, then  he  cannot  recover  damages  for  any  aggravation  of 
his  injury  or  result  therefrom  occasioned  by  such  failure.** 

4T  St.  Louis  S.  W.  Ry.  Co.  of  Texas  *»  Rolimer    v.   Anderson,    189    111. 

V.  Ball.  G6  S.  W.  S78,  28  Tex.  Civ.  App.  274. 

App.  287.  »o  Citizens*  St.  H.  Co.  v.  Hobbs,  43 

4  8  Gulf,  C.  &  S.  F.  Ry.  Co.  T.  Den-  N.  E.  479,  15  Ind.  App.  610. 
son  (Civ.  App.)  72  S.  W.  70. 
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The  jury  arc  instructed  that  it  was  the  duty  of  the  plaintiff  to  use 
ordinary  care,  judgment,  and  diligence  in  §ecuring  medical  or  sur- 
gical aid  after  she  received  the  injuries  complained  of,  if  any  she 
received ;  and  if  you  find  from  the  evidence  that  after  she  received 
such  injuries,  if  any  she  did  receive,  she  failed  to  use  such  ordinary 
care,  judgment,  and  diligence  in  procuring  timely  medical  or  surgi- 
cal aid,  and  if  you  further  find  from  the  evidence  that,  by  reason  of 
such  failure,  her  condition  is  now  different  and  worse  than  it  would 
have  been  if  she  had  used  such  ordinary  care,  judgment,  and  dili- 
gence in  the  premises,  then,  if  you  find  for  the  plaintiff,  you  should 
take  this  into  account  in  making  up  your  verdict,  and  should  not  al- 
low her  any  damages  for  ailments  and  diseases,  if  any,  that  may 
have  resulted  from  such  failure." 

I  2029(3).    Iowa 

You  are  instructed  that,  if  the  plaintiff  was  injured  as  alleged, 
it  was  incumbent  on  him  to  make  use  of  reasonable  means  to  effect 
as  speedy  and  complete  a  recovery  as  could  reasonably  be  accom- 
plished ;  that  if,  in  the  selection  of  a  physician  or  surgeon,  he  im- 
mediately employed  a  person  of  good  reputation  and  skill,  and  used 
reasonable  judgment  in  the  selection  of  a  skillful  surgeon  and  phy- 
sician, his  damages  should  not  be  affected  if  he  did  not  secure  the 
most  skillful ;  and  that  plaintiff  was  bound  only  to  employ  a  per- 
son of  such  reputed  skill  and  reputation  as  persons  of  reasonable 
care  and  prudence  were  accustomed  to  employ  in  jsuch  cases.** 

{  2029(4).    Texas 

You  are  further  charged  that  if  you  find  from  the  evidence  that 
plaintiff  was  injured  as  claimed  by  him,  and  you  further  find  that 
such  injury  was  caused  by  the  negligence  of  the  defendant  under 
the  foregoing  instructions,  then  it  was  the  duty  of  the  plaintiff  to 
exercise  that  degree  of  care  that  an  ordinarily  prudent  person 
would  have  exercised  under  the  same  or  similar  circumstances  to 
employ  a  physician  or  physicians  or  to  secure  proper  treatment  for 
his  injuries,  if  any,  and  if  you  find  that  plaintiff  failed  to  employ  a 
physician  or  physicians  or  to  have  his  injuries  properly  treated, 
and  if  you  further  believe  from  the  evidence  that  the  injuries,  if 
any,  received  by  plaintiff  are  greater  by  reason  of  such  failure, 
then  for  such  increased  injury  or  sufferings,  if  any,  he  cannot  re- 
cover.** 


»i  Louisville,   N.  A.,  etc.,  R.  Co.  v,  «s  St.  I^ouls   Southwestern  Ry.  Co. 

FWvey.  3  N.  R  389,  104  Ind.  409.  of  Texas  y.  Johnson  (Civ.  App.)  94  S. 

»2Rice  V.  City  of  Dea  Moines,  40  W.  162. 
Iowa,  638. 
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§  2030.    Same^— Duty  with  respect  to  getting  best  medical  treat- 
ment 

You  are  instructed  that,  in  arriving  at  the  amount  of  his  dam- 
ages, you  are  to  say,  not  only  what  they  are,  but  whether  the  means 
used  by  the  plaintiff  to  reduce  the  damages  were  such  as  an  ordi- 
narily prudent  man  would  use.  You  cannot  say  that  he  should  or 
should  not  have  obtained  any  particular  kind  of  treatment.  As  to 
that,  he  must  alone  be  the  judge.  But  >vhen  he  has  determined 
what  treatment  to  take,  it  will  be  for  you  to  say  if  in  making  that 
determination  he  used  the  means  that  a  reasonably  prudent  man. 
would  take  to  cure  himself  of  his  injury,  or  to  reduce  the  extent 
thereof  under  the  same  circumstances.  If  you  find  that  he  did  not, 
and  you  can  say  that  some  other  treatment  would  have  brought 
about  a  cure  or  reduced  the  amount  of  his  damages,  and  that  that 
treatment  was  one  that  a  reasonably  prudent  man  would  have 
adopted,  then  you  must  say  that  he  has  not  used  the  care  which  a 
reasonably  prudent  man  would  use  to  reduce  the  damages,  and  you 
must  take  that  into  consideration  in  arriving  at  your  verdict,  and 
you  fix  the  standard  as  to  what  a  reasonably  prudent  man  would, 
do  under  such  circumstances."* 

§  2031.    Duty  to  imdergo  surgical  operation 

t  2031(1).   California 

You  are  instructed  that  you  must  determine  from  the  evidence 
introduced  in  this  case  the  nature  and  extent  of  the  injuries  suf- 
fered by  the  plaintiff,  and,  in  determining  whether  or  not  such  in- 
juries are  permanent  in  character,  the  court  instructs  you  the  law 
does  not  require  one  injured  by  the  negligence  of  another  to  under- 
go a  serious  or  critical  operation*  which  might  be  attended  by  some 
risks  of  failure,  if  such  person  exercised  reasonable  diligence  in 
caring  for  her  injuries  and  reasonable  means  to  prevent  aggrava- 
tion of  them,  and  to  ejflfect  her  speedy  and  complete  recovery ;  and 
a  refusal  to  undergo  such  an  operation  cannot  be  considered  in  mit- 
igation of  damages,  even  though  under  the  evidence  it  might  less- 
en the  effects  of  the  injury.** 

I  2031 02).    Missouri 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintiff, 
when  injured,  to  take  such  steps  as  an  ordinarily  careful  and  pru- 
dent man  would  have  taken,  in  the  exercise  of  ordinary  care,  under 
the  same  circumstances,  to  reduce  his  damages  to  the  minimum. 
And  if  you  find  from  the  evidence  that  the  plaintiff  could,  after  his 

B4  Rowe  V.  Whatcom  Cottnty  Ry.  &  structfon  that  the  medical  testimony 

LiRbt  Ck).,  87  P.  921,  44  Wash.  65S.  proved  that  an  operation  would  have 

5  9  Boa    V.    San    Francisco-Oakland  effected   a   permanent   cure.     There - 

Terminal  Rys.,  187  P.  2,  182  Cal.  93.  was,    however,    conflicting   testimony 

The  objection  yv'as  made  to  this  in-  on  the  point. 
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injuries,  have  had  an  operation  performed  on  his  head  which  would 
have  improved  his  condition,  and  if  you  further  find  from  the  evi- 
dence that  he  was  advised  by  a  competent  surgeon  that  such  op- 
eration was  necessary  to  be  performed  in  order  to  improve  his  con- 
dition, and  if  you  further  find  from  the  evidence  that  such  opera- 
tion, had  it  been  performed,  would  have  greatly  lessened  his  physi- 
cal pain  and  mental  anguish,  and  greatly  improved  his  health,  and 
if  you  further  find  from  the  evidence  that  plaintiff,  in  failing  to 
have  such  operation  performed,  failed  to  exercise  ordinary  care 
to  improve  his  condition,  then,  if  you  find  for  the  plaintiff,  you 
bhould  only  allow  him  as  damages  such  amount  or  sum  as  his  dam- 
ages would  have  aggregated  if  he  had,  at  said  proper  time,  had 
such  operation  performed."* 

§  2032.    Effect  of  unskillful  or  improper  treatment  of  physician 
I  2032(1).    Calif oniia 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  was  injured  through  the  negligence  of  the  defendant,  and 
that  she  used  ordinary  care  in  the  selection  of  a  physician  and  sur- 
geon for  the  purpose  of  treating  her  said  injuries,  it  will  be  no  de- 
fense to  show  that  the  physician  or  surgeon  thus  selected  by  her 
was  unskillful  or  failed  to  give  her  the  best  or  proper  treatment, 
providing  she  complied  with  the  directions  and  submitted  to  the 
treatment  prescribed  by  such  physician  and  surgeon." 

f  2032(2).    Kansas 

The  jury  are  instructed  that  a  person  injured  by  the  negligent 
acts  of  another  does  not  insure  that  the  surgeons,  doctors  or  nurses 
employed  by  him  will  be  guilty  of  no  negligence,  want  of  care  or 
skill,  or  error  in  judgment.  The  liability  to  mistake  in  judgment, 
or  the  efforts  or  means  used  in  the  endeavor  to  effect  a  cure  or  to 
remedy  a  condition,  is  an  incident  to  the  original  injury,  and  the 
injured  party  having  used  ordinary  care  in  the  selection  of  at- 
tendants, the  injury  resulting  from  such  mistake  is  in  law  regarded 
a§  one  of  the  immediate  and  direct  damages  resulting  from  the  in- 
jury." 

I  2032(3).  Massadistetts 

The  jury  are  instructed  that  if  the  plaintiff,  in  an  honest  effort 
to  lessen  the  injurious  effects  of  the  accident,  used  due  care  in  ap- 
plying for  treatment  of  the  wound  on  his  knee  to  a  reputable  phy- 
sician, the  defendant  is  responsible  in  damages  for  the  injuries  that 
resulted   to  the   plaintiff  from   the   defendant's  negligence,   even 

»•  Ward  V.  Ely- Walker  Dry  Goods         bt  Boa    v.    San    Francisco-Oakland 
Bldg.  Co..  154  S.  W.  478,  248  Mo.  348,      Terminal  Rys.,  187  P.  2,  182  CSal.  93. 
45  L.  R,  A.  (X.  S.)  550.  ss  Mcintosh  v.  Atchison,  T.  &  S.  F. 

Ry.  Co.,  198  P.  1084,  109  Kan.  246. 
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though  such  injuries  were  aggravated  by  an  accidental  and  mis- 
taken,  but  honest,  treatment  on  the  part  of  said  physician.** 

§  2033.    Duty  to  fallow  instructions  of  physician 
8  2033(1).    Michigan 

Right  here  counsel  on  both  sides  agree  that  an  aggravation  of 
the  damages,  occasioned  by  reason  of  negligence,  if  any  such  neg- 
lect existed,  in  caring  for  the  arm  after  the  injury,  should  not  be 
allowed.  I  so  instruct  you.  But  if -there  was  employed  to  care  for 
his  arm  a  reputable  physician,  who  treated  him  so  long  as  such 
physician  deemed  necessary,  and  until  he  discharged  himself,  and 
from  that  the  boy  and  his  parents  followed  the  directions  of  such 
physician  as  to  the  use  and  treatment  of  his  arm,  he  cannot  be 
charg^ed  with  negligence  affecting  his  right  in  this  case  because  the 
result  is  not  as  expected.  But  if  he  has  negligently  failed  to  follow 
directions  as  to  use  and  treatment  of  his  arm,  and  thereby  his  dam- 
ages have  been  aggravated,  that  aggravation  should  be  considered, 
and  should  reduce  his  claim.** 

§  2033(2).    Texas 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  after  the  defendant  received  his  injury  (if  you  believe  he  re- 
ceived any)  he  did  not  properly  care  for  same,  but  negligently  vio- 
lated the  instructions  of  his  physician,  and  negligently  used  and 
walked  upon  his  injured  leg,  and  thereby  prevented  and  delayed  the 
recovery  of  said  injury  or  wound,  you  cannot  find  for  any  addi- 
tional damages  caused  by  such  neglect.** 

§  2034.     Duty  of  plaintiff  with  respect  to  diet  or  exposure  to 
weather 

(  2034(1).    Indiana 

The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff  to 
use  ordinary  care  to  cure  and  restore  herself;  and  if  you  find  from 
the  evidence  that  the  plaintiff  failed  to  use  such  ordinary  care  in 
the  premises,  but  that  she  unnecessarily  exposed  herself  in  inclem- 
ent weather,  or  otherwise,  after  receiving  her  injuries,  if  any  she 
received,  in  said  accident,  and  thereby  increased  and  aggravated 
such  injuries  and  enhanced  their  evil  effects,  you  will  take  these 
facts  into  account  in  arriving  at  your  verdict,  if  you  find  for  plain- 
tiff, and  should  not  allow  any  damages  to  plaintiff  for  any  ailments, 
injuries,  diseases,  or  their  aggravation,  from  which  plaintiff  has 
been  or  may  be  suffering  by  reason  of  such  exposure,  and  from 
which  she  would  not  otherwise  be  suffering.*^ 

5»  Gray  v.  Boston  Elevated  Ry.  CJo.,  oi  Gulf.  C.  &  S.  P.  Ry.  Co.  v.  Deu- 

102  N.  E.  71,  215  Mass.  143.  son  (Civ.  App.)  72  S.  W.  70. 

00  Strudgeon    v.    VUIage    of    S^and  02  Louisville,  N.  A.,  etc.,  R.  Co.  v. 

Beaoh,  05  N.  W.  616,  107  Mich.  496.  Falvey,  3  X.  E.  3S9,  104  ludv  409. 
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I  2034(2).    MlftMHrl 

You  are  instructed  that,  if  the  plaintiff  conducted  himself  impru- 
dently by  imprudently  drinking,  thereby  increasing  his  trouble 
and  difficulty  of  being  cured,  he  must  take  the  consequences  of  such 
action,  and  cannot  charge  the  defendant  therewith.** 

C.    Personal  Injuries 

§  2035.     Elements  of  damage  in  general 
S  2035(1).    United  States 

The  jury  are  instructed  that,  if  you  find  that  it  was  negligence  on 
the  part  of  the  railroad  company  for  coming  with  unnecessary 
speed  or  unnecessary  violence  on  the  passenger  coach,  and  that  this 
caused  the  accident,  with  no  imprudence  or  carelessness  of  the 
plaintiff  contributing  to  it,  your  next  inquiry  is,  what  damages  you 
will  give  him.  There  is  no  place  here  for  punitive  or  exemplary 
damages.  All  that  you  can  do  is  to  compensate  him  for  his  loss 
of  time,  and  for  the  pain  he  suffered,  and. for  such  diminution  of 
his  capacity  to  work  coming  directly  from  this  accident,  and  for 
such  private  consequences,  if  any,  he  may  suffer;  estimating  in 
money  what  you  think  he  ought  to  have.** 

The  jury  are  instructed  that  the  damages,  if  any,  in  this  case  can- 
not be  exemplary,  that  is,  given  by  way  of  example  or  punishment, 
but  must  be  limited  to  actual  or  compensatory  damages ;  and  in 
estimating  their  amount  you  should  take  into  consideration  the 
monetary  loss,  if  any,  sustained  by  plaintiff  through  inability  to 
work  during  the  periods  of  his  incapacity  and  probable  incapacity 
alleged  in  the  complaint,  also  the  condition  of  his  health,  and  physi- 
cal ability  to  labor,  before  the  accident  complained  of,  as  compared 
with  the  present  condition  thereof,  and  how  far  the  injury  is  prob- 
ably permanent  in  its  character  and  results,  as  well  as  the  physi- 
cal and  mental  suffering  he  has  suffered,  if  any,  by  reason  of  the 
injury;  and  you  will  allow  such  damages  as  in  your  opinion  will 
fairly  and  justly  compensate  plaintiff  for  all  the  injury  and  loss 
and  suffering,  phyisical  and  mental,  sustained  by  him,  as  the  direct 
and  proximate  results  of  the  accident,  not  to  exceed  the  amount 
demanded  in  the  complaint.*' 

The  jury  are  instructed  that,  in  estimating  the  damages  for  a  per- 
sonal injury  resulting  from  the  negligence  of  the  defendant,  the 
jury  may  allow,  not  only  for  the  direct  expenses  incurred  by  the 
plaintiff,  but  also  for  the  privation  and  inconvenience  he  has  been 
subjected  to,  for  the  pain  and  suffering,  bodily  and  mental,  which 

«»Boggess  V.  Metropolitan  St  Ry.  Means  fC.  0.  A.  S.  C.)  136  F.  8.3,  68 
Co..  23  S.  W.  169,  118  Mo.  328.  0.  O.  A.  651. 

•*  Columbia,    N.    &    L.    R.    Co.    v.  «5  Swensen  v.  Bender(C.  C.  A.  Cal.) 

114  F.  1,  51  C.  C.  A.  627. 
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he  has  already  endured,  or  is  likely  to  experience,  as  well  as  the 
pecuniary  loss  he  has  already  sustained,  and  is  likely  to  sustain 
during  the  remainder  of  his  life,  from  his  disabled  condition,  and 
his  actual  permanent  loss  of  earning  power.*' 

The  jury  are  instructed  that,  if  the  plaintiff  is  entitled  to  recover, 
the  measure  of  his  recovery  is  what  is  denominated  "compensatory 
damages";  that  is,  such  sum  as  will  compensate  him  for  the  in- 
jury he  has  sustained.  The  elements  entering  into  damage  are  the 
following:  First,  such  sum  as  will  compensate  him  for  the  ex- 
penses he  has  paid  or  incurred  in  effecting  his  cure,  and  caring  for 
and  nursing  him  during  the  period  that  he  was  disabled  by  the  in- 
jury; second,  the  value  of  his  time  during  the  period  that  he  was 
disabled  by  the  injury;  third,  if  the  injdry  has  impaired  the  plain- 
tiff's power  to  earn  money  in  the  future,  such  sum  as  will  com- 
pensate him  for  such  loss  of  power;  fourth,  such  reasonable  sum 
as  the  jury  shall  award  him  on  account  of  pain  and  anguish  he  has 
suffered  by  reason  of  his  injury .•' 

S  2035(2).   Alabama 

Gentlemen  of  the  jury,  if  you  believe  from  the  evidence  in  this 
case  that  the  plaintiff  is  entitled  to  recover,  in  estimating  the 
amount  of  damages  he  is  entitled  to,  if  any,  you  may  take  into  con- 
sideration the  disabling  effect  of  the  injury  oi-  injuries,  past  and 
prospective,  loss  of  time,  loss  of  profits,  doctors  and  medicine  bills 
reasonably  incurred,  the  incapacity  to  do  as  profitable  labor  as  be- 
fore the  injury,  and  the  mental  and  physical  suffering  caused  by 
such  injury .•• 

The  court  charges  the  jury  that  if  they  find  their  verdict  for  the 
plaintiff,  they  should  give  him  such  damages  as  will  compensate 
him  for  all  pain  and  anguish,  both  of  mind  and  body,  he  may  have 
suffered  as  a  proximate  result  of  his  injuries  in  the  wreck  of  the 
engine,  as  well  as  for  all  loss  or  impairment  of  his  ability  to  earn 
a  livelihood  the  balance  of  his  life.®' 

8  2035(3).   Arkansas 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  in 
assessing  his  damages  you  may  take  into  consideration  the  physi- 
cal injuries  inflicted,  the  loss  of  time,  if  any,  the  doctor's  bill,  if  any» 
and  the  pain  and  suffering,  if  any,  which  resulted  from  the  injuries 
sustained,  as  well  as  any  depreciation  of  the  earning  capacity  of 
plaintiff  and  his  power  to  labor  in  the  future,  if  any  will  result  from 
the  injury;  and  the  court  instructs  you  that  the  law*  furnishes  you 
no  measure  of  damages- for  pain  and  suffering  either  of  body  or 

4 

««  Owens  T.   Pennsylvania   Ru   CJo.  «•  Mobile  Light  &  R.  Co.  v.  Tliomaa, 

(C.  C.  Pennsylvania)  41  F.  187.  80  So.  693,  16  Ala.  App.  629. 

«7  Owens  V.  Pefinsylvania  R.  Co.  (C.  «»  Adams  v.  Crim,  58  So,  442,  17T 

C.  Pennsylvania)  41  F.  187.  Ala.  279. 
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mind,  and  the  amount  to  be  assessed  by  you  on  account  of  pain  and 
suffering,  if  any,  must  be  left  to  your  sound  discretion  and  judg- 
ment, based  upon  the  evidence  in  the  case.'* 

You  are  also  instructed  that,  if  you  find  for  the  plaintiff,  you  will 
award  her  such  damages  as  will  fairly  compensate  her  for  all  pain 
and  anguish,  if  any,  both  of  body  and  mind,  suffered  by  plaintiff 
on  acount  of  the  injuries  received  and  for  the  diminution,  if  any,  of 
her  physical  health  and  vigor,  and  also  such  sums  of  money  as  the 
evidence  shows,  if  any,  she  was  compelled  to  expend  for  medicine 
and  medical  attention.'^ 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  you 
will  assess  his  damages  at  such  a  sum  that  will  compensate  him  for 
the  bodily  injur}'  sustained,  if  any;  the  physical  pain  and  mental 
anguish  suffered  and  endured  by  him  in  the  past,  if  any,  and  that 
which  will  be  endured  in  the  future,  if  any,  by  reason  of  the  said 
injury;  the  effect  of  the  injury  on  his  health,  according  to  the  de- 
gree and  probable  duration  of  the  same,  if  any;  his  loss  of  time, 
if  any;  and  his  pecuniary  loss  from  his  diminished  capacity  for 
earning  money  through  life,  according  to  what  you  find  his  prob- 
able expectancy  to  be,  if  he  had  not  received  the  injury  complained 
of,  if  any ;  and  the  amount  of  money,  expended  for  medicines  and 
medical  attention,  if  any;  and  from  these,  as  proven  from  evidence, 
assess  such  damages  as  will  compensate  him  for  the  injuries  re- 
ceived.'* 

You  are  instructed  that  if  you  find  for  the  plaintiff  you  will  as- 
sess his  damages  at  such  a  sum  of  money  as  will  be  a  fair  and  rea- 
sonable compensation  to  him  for  the  injuries  he  has  received  as  a 
result  of  the  alleged  accident ;  and  in  arriving  at  the  amount  of  said 
sum  of  money  you  will  take  into  consideration,  as  you  find  from 
the  evidence,  the  nature  and  extent  of  his  injuries,  whether  tempo- 
rary or  permanent  in  character,  results  reasonably  certain  to  follow, 
any  disfigurement  of  his  person  as  a  result  of  his  injuries,  the  bodily 
pain  and  mental  suffering  he  has  endured,  and  that  he  is  reasonably 
certain  from  the  evidence  to  hereafter  endure,  as  a  result  of  his 
physical  injuries,  the  loss  of  earnings  from  his  labor  since  he  re- 
ceived his  injuries,  and  the  loss  of  earnings  in  the  future  of  his  life 
by  virtue  of  his  decreased  capacity  to  earn  money  because  of  his 
injured  condition,  his  age  and  reasonable  expectancy  of  years  of 
life,  his  vocation  and  earning  capacity  prior  to  his  injury,  with  his 
probable  chance  of  being  promoted  to  a  position  of  increased  re- 
muneration of  his  services  had  he  not  been  injured,  his  condition  of 

TO  Arkansas  Land  &  Lumber  Co.  v.         f2  pralrle  Creek  Coal  Mining  Co.  v. 
Wilson,  201  S.  W.  818,  132  Ark.  617.         KittreU,  153  S.  W.  89,  106  Ark.  138. 

Ti  Mills  V.  Franklin,  196  S.  W.  928, 
130  Ark.  80. 
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physical  strength  and  health  prior  to  his  injuries,  and  the  expenses 
to  which  he  is  subjected  as  a  result  of  his  injured  condition.'* 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  in  assessing^ 
her  damages  you  will  take  into  consideration  her  age  and  condi- 
tion in  life,  the  injuries  sustained  by  her,  and  the  physical  and  men- 
tal pain  and  anguish  endured  by  her  on  account  of  the  injury,  if 
any,  together  with  such  as  she  will  necessarily  endure  in  the  fu- 
ture, resulting  from  her  injury,  if  any,  together  with  all  other 
facts  and  circumstances  in  the  case,  and  assess  her  damages  at  such 
sum  as  you  believe  from  the  evidence  will  fully  compensate  her 
for  the  injuries.'* 

f  2035(4).   California 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
plaintiff  is  entitled  to  a  verdict  against  the  defendant,  you  may 
assess  the  amount  of  damages  in  a  sum  not  to  exceed  the  amount 
prayed  for  in  the  complaint,  and  in  so  doing  you  have  a  right  to 
consider  the  character  of  the  injuries,  if  any,  sustained  by  the 
plaintiff ;  the  pain  and  suffering,  if  any,  endured  and  which  will  be 
endured  as  a  result  of  said  injuries  sustained  by  her,  if  any;  the 
effect  of  such  injuries,  if  any,  upon  the  plaintiff;  the  permanent 
character  of  said  injuries,  if  any;  what  before  the  injuries  com- 
plained of  was  the  health  and  physical' condition  of  plaintiff,  her 
physical  ability  to  maintain  herself  as  compared  with  her  condi- 
tion afterwards.'" 

The  court  instructs  the  jury  that,  if  you  find  that  the  plaintiff  is 
entitled  to  recover,  you  may  award  him  such  damages,  within  the 
amount  claimed,  as  in  your  opinion  will  compensate  him  for  the 
pecuniary  damages  proved  to  have  been  sustained  by  him  and  prox- 
imately caused  him  by  the  wrong  complained  of.  And,  in  estimat- 
ing the  amount  of  such  damages,  you  may  consider  the  physical 
and  mental  pain  suffered,  if  any,  the  nature,  extent,  and  severity  of 
his  injury  or  injuries,  if  any,  the  extent,  degree,  and  character  of 
suffering,  mental,  or  physical,  if  any,  its  duration  and  its  severity, 
and  medical  expenses  incurred  or  paid,  the  cost  of  nursing  and  at- 
tendance, if  any,  and  the  loss  of  time  and  value  thereof,  ^nd  the 
loss  of  earning  capacity,  if  any.  You  may  also  consider  whether 
the  injury,  if  any,  was  temporary  in  its  nature,  or  is  permanent  in 
its  character.  And  from  all  these  elements  you  will  resolve  what 
sum  will  fairly  compensate  the  plaintiff  for  the  injury  sustained.'* 

73  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  7  b  Learned  v.  Peninsula  Rapid 
Brogan,  151  S.  W.  699,  105  Ark.  533.  Transit  Co.,  193  P.  591. 

74  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  76  Ryan  v.  Oakland  Gas.  Lfght  & 
Wright,  150  S.  W.  706,  105  Ark.  269;  Heat  Co.,  130  P.  093,  21  CaL  App.  14. 
Arkansas    Southwestern    R.    Co.    v. 
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The  court  instructs  the  jury  that,  if  you  find  that  the  plaintiff  is 
entitled  to  recover,  the  measure  of  his  recovery  is  what  is  denomi- 
nated compensatory  damages ;  that  is,  such  sum  as  will  compensate 
him  for  the  injury  he  has  sustained.  The  elements  entering  into 
this  damage  are  the  following:  (1)  Such  sum  as  will  compensate 
him  for  the  expenses  he  has  incurred  in  caring  for  and  nursing 
him  during  the  period  that  he  was  disabled  by  the  injury,  not  ex- 
ceeding the  amount  alleged  in  the  complaint.  (2)  The  value  of 
his  time  during  the  period  that  he  was  disabled  by  the  injury.  (3) 
If  the  injury  has  impaired  the  plaintiff's  power  to  earn  money  in 
the  future,  such  sum  as  will  compensate  him  for  such  loss  of  pow- 
er. (4)  Such  reasonable  sum  as  the  jury  may  award  for  pain  suf- 
fered or  to  be  necessarily  suffered  from  the  injury.  The  first  two 
of  these  elements  are  the  subject  of  direct  proof,  and  are  to  be 
determined  by  the  jury  on  the  evidence  they  have  before  them. 
The  third  and  fourth  elements  are  from  necessity  left  to  the  sound 
discretion  of  the  jury,  but  the  damages  in  all  cannot  exceed  the 
amount  alleged  in  the  complaint.''^ 

{  2035(5).    Colorada. 

The  court  instructs  you  that,  in  determining  the  amount  of  dam- 
ages to  which  the  plaintiff  is  entitled,  if  any,  you  will  take  into 
consideration  all  the  facts  and  circumstances  in  evidence  before 
you, — ^the  nature  and  extent  of  the  plaintiff's  physical  injuries,  if 
any ;  whether  such  injuries  are  permanent  or  temporary ;  and  also 
such  prospective  sufferings  and  loss  of  health,  if  any,  as  you  may 
believe,  from  all  the  evidence  before  you,  to  be  reasonably  certain 
from  the  injuries  she  may  have  received;  Irer  capacity  for  labor 
prior  to  such  injuries,  and  the  amount  usually  earned  by  her,  if  any- 
thing, and  her  diminished  capacity  for  labor,  if  any,  by  reason  of 
the  injuries  claimed  to  have  been-  received ;  and,  if  you  find  for  the 
plaintiff,  you  will  allow  her  such  sum  as  shall  be  fair  and  just  be- 
tween the  parties  hereto,  not  exceeding  the  amount  claimed.'* 

{  2035(6).    Delaware 

You  are  instructed  that,  if  you  shall  find  in  favor  of  the  plaintiff, 
your  verdict  should  be  for  such  sum  of  money  as  would  be  a  rea- 
sonable compensation  'for  plaintiff's  pain  and  suffering  down  to 
the  present  time  and  for  such  pain  and  suffering  as  he  is  likely  to 
have  in  the  future,  so  far  as  such  pain  and  suffering  may  be  rea- 
sonably ascribed  to  his  injuries  resulting  from  defendant's  negli- 
gence ;  also  for  all  expenditures  of  money  made  by  him  for  medical 

7T  Byan  V.  Oakland   Gas,  Light  &      sonably  certain  to  occur  in  tlie  future 
Heat  (>o.,  130  P.  698,  21  Gal.  App.  14.      including  mental  suffering. 
Tbift  instmction  allows  damages  rea-         78  Denver  Tramway  Ck>.  v.  Owens, 

36  P.  848,  20  Colo.  107. 
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treatment  for  such  injuries,  and  for  the  increase  or  aggravation  of 
any  disease  resulting  therefrom,  and  also  for  all  looses  heretofore 
suffered,  or  likely  to  be  hereafter  suffered,  by  him  because  of  any 
incapacity  to  labor  resulting  from  his  said  injuries.'^* 

I  2035(7).    Georgia 

The  jury  are  instructed  that  if,  under  the  rule  of  law  given  you 
in  charge,  you  should  find  that  the  plaintiff  is  entitled  to  recover 
in  this  case,  in  estimating  the  damages  you  may  consider  the  pain 
and  suffering  he  may  have  endured  at  the  time  of  and  since  the 
accident  and  injury,  for  the  mental  suffering  he  may  experience 
throughout  life  by  reason  of  the  injury  to  his  leg  and  to  the  impair- 
ment of  his  physical  strength  and  vigor.  After  all,  in  estimating 
these  damages,  there  is  no  other  standard  or  measure  than  your 
enlightened  consciences  and  your  impartiality  under  your  oath  as 
jurors.'® 

Upon  the  question  of  damages,  I  charge  you  that  there  are  sev- 
eral elements  of  damages  which  may  be  considered,  as  you  may 
find  the  evidence  in  the  case.  If  you  find  there  are  permanent  in- 
juries, you  have  the  right  to  give  damages  for  that  as  a  distinct 
item.  If  you  find  there  was  physical  pain  and  suffering,  you  have 
the  right  to  give  damages  for  that  as  a  distinct  item.  If  you  find 
there  was  mental  suffering,  you  have  the  right  to  give  damages  for 
that  as  a  distinct  item.  You  have  the  right  to  give  damages  for 
that  mental  suffering  which  a  man  may  have  from  the  consciousness 
that  his  earning  capacity  is  injured  for  life.  That  is  one  element  of 
damages.  The  fact  that  a  man  is  not  able  to  work,  or  may  be 
damaged  for  life,  is  a*matter  that  the  jury  may  take  into  considera- 
tion. You  can  give  damages  for  diminution  of  earning  capacity, 
if  the  evidence  justifies  you  to  find  that  his  earning  capacity  has 
been  diminished,  and  that  defendant  is  liable  therefor.'^ 

§  2035(8).    Idaho 

I  instruct  you  that,  if  you  find  for  the  plaintiff,  the  rule  as  to 
damages  to  be  allowed  is  this:  Where  an  injury  has  been  received 
by  the  servant  on  account  of  the  negligence  of  the  master,  damages 
should  be  computed  and  ascertained  and  awarded  on  the  basis,  as 
nearly  as  possible,  of  compensating  the  servant  for  the  pain,  suf- 
fering, and  loss  he  has  sustained  and  will  sustain  in  the  future  on 
account  of  the  injury;  and  he  should  be  placed,  as  nearly  as  it  is 
possible  to  estimate,  in  as  good  a  position  as  he  was  before  the  in- 
jury was  inflicted.'* 

7  0  Bruanstein  v.  People's  Ry.  Co.,  si  Brush   Electric   Light   &   Power 

78  A.  609,  2  Boyce,  55.  Co.  v,  Simonsohn,  32  S.  B.  902,  107 

80  J.   S.  Betts  Co.  V.  Hancock,  77      Ga.  70. 
S.  E.  77,  139  Ga.  198.  "J  Ramon  v.  Interstate  UtiU ties  Co., 

170  P.  88,  31  Idaho,  117. 
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You  are  instructed  that,  if  you  should  find  for  the  plaintiff,  then 
in  estimating  his  damages  you  may  take  into  consideration  the 
extent  and  character  of  his  injuries  as  shown  by  the  evidence ;  the 
pain  and  suffering  which  plaintiff  has  endured  by  reason  thereof; 
the  loss  of  earnings  caused  thereby.  And  if  you  further  believe 
from  the  evidence  that  plaintiff  will  continue  to  suflfer  from  these 
injuries,  then  you  may  consider  such  future  pain  and  suffering 
and  any  future  loss  of  earning  capacity,  if  any,  as  you  find  will 
naturally  and  probably  result  from  such  injuries,  and  award  the 
plaintiff  such  compensatory  damages  as  under  all  the  circum^ 
stances  of  the  case  you  may  deem  just.  In  estimating  the  loss  of 
earning  capacity,  if  you  should  determine  from  the  evidence  that 
plaintiff  would  be  permanently  injured,  you  may  consider  the  ex- 
pectancy of  plaintiff's  life,  based  upon  the  evidence  and  upon  your 
own  experience  and  knowledge  as  to  such  matters.*' 

You  are  instructed  that  you  have  experienced  and  observed  the 
affairs  of  life,  and  it  is  your  duty,  if  you  shall  determine  the  plain- 
tiff is  entitled  to  damages,  under  the  instructions  of  the  court  in  es- 
timating the  same,  to  use  your  own  experience  and  knowledge  as 
to  such  matters.** 

I  2035(9).    llifB0l8 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff, 
you  will  be  required  to  determine  the  amount  of  his  damages.  In 
determining  the  amount  of  damages  the  plaintiff  is  entitled  to  re- 
cover in  this  case,  if  any,  the  jury  have  a  right  to,  and  they  should, 
take  into  consideration  all  the  facts  and  circumstances  as  proved 
by  the  evidence  before  them ;  the  nature  and  extent  of  plaintiff's 
physical  injuries,  if  any,  so  far  as  the  same  are  shown  by  the  evi- 
dence ;  his  sufferings  in  body,  if  any,  resulting  from  such  physical 
injuries  as  the  jury  may  believe,  from  the  evidence  before  them  in 
this  case,  he  has  sustained  by  reason  of  such  injuries ;  his  loss  of 
time  and  inability  to  work,  if  any,  on  account  of  such  injuries ;  all 
moneys  he  necessarily  expended  or  became  liable  for,  for  doctor's 
bills,  if  any,  while  being  treated  for  such  injuries — and  may  find 
for  him  such  sums  as  in  the  judgment  of  the  jury,  under  the  evi- 
dence and  instructions  of  the  court  in  this  case,  will  be  a  fair  com- 
pensation for  the  injuries  he  has  sustained  or  will  sustain,  if  any,  so 
far  as  such  damages  or  injuries,  if  any,  are  claimed  and  alleged  in 
the  declaration.** 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff 

8»Cnkovch  v.  Success  Mining  Co.,  ss  Donk  Bros.  Coal  &  Coke  Co.  v. 
166  P.  567,  30  Idaho,  ^3.  ThU,  81  N.  B.  857,  228  lU.  233. 

*4Cnkovch  v.  Success  Mining  Co.» 
166  P.  567,  30  Idabo,  623. 
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you  will  be  required  to  determine  the  amount  of  her  damages.  In 
determining  the  amount  of  damages  the  plaintiff  is  entitled  to  re- 
cover in  this  case,  if  any,  the  jury  have  a  right  to  and  they  should 
take  into  consideration  all  the  facts  and  circumstances  as  proved 
by  the  evidence  before  them ;  the  nature  and  extent  of  plaintiff's 
physical  injuries  and  resulting  from  the  street  car  collision  in  ques- 
tion, if  any,  so  far  as  the  same  are  shown  by  the  evidence;  her 
suffering  in  body  and  mind,  if  any,  resulting  from  such  physical 
injuries,  and  such  future  suffering  and  loss  of  health,  if  any,  as  the 
jury  may  believe,  from  the  evidence  before  them  in  this  case,  she 
has  sustained  or  will  sustain  by  reason  of  such  injuries;  her  loss  of 
time  and  inability  to  work,  if  any,  on  account  of  such  injuries; 
and  may  find  for  her  such  sum  as,  in  the  judgment  of  the  jury,  un- 
der the  evidence  and  instructions  of  the  court  in  this  case,  will  be 
a  fair  compensation  for  the  injuries  she  has  sustained  or  will  sus- 
tain, ii  any,  so  far  as  such  damages  and  injuries,  if  any,  are  claim- 
ed and  alleged  in  the  declaration.** 

The  jury  are  instructed  that,  if  you  find  the  issues  for  the  plain- 
tiff, then  the  plaintiff  is  entitled  to  recover  such  actual  damages 
as  the  evidence  may  show  he  has  sustained  as  the  direct  and  proxi- 
mate result  of  such  injury,  taking  into  consideration  his  loss  of 
time,  his  pain  and  suffering,  his  necessary  and  reasonable  expenses 
in  medical  and  surgical  aid  and  nursing,  so  far  as  the  same  may  ap-. 
pear  from  the  evidence  in  this  case;  and  if  the  jury  find  from  the 
evidence  that  the  said  injury  is  permanent  and  incurable,  they 
should  also  take  this  into  consideration  in  assessing  the  plaintiff's, 
damages,  and  the  jury  are  instructed  that  the  fact  that  said  plain- 
tiff is  married  and  that  his  wife  is  living  cannot  be  considered  by 
them  in  determining  the  amount  of  damages  to  which  plaintiff  is 
entitled  in  this  case.*' 

The  jury  are  instructed  that,  if  you  find  the  defendant  guilty, 
then  the  plaintiff  is  entitled  to  recover  her  actual  damages,  which 
she  has  sustained  as  the  direct  or  proximate  result  of  such  injury, 
such  as  her  loss  of  time,  her  pain  and  suffering,  her  necessary  and 
reasonable  expenses  in  medical  and  surgical  aid  and  nursing,  as 
the  same  may  appear  from  the  evidence  in  this  ckuse;  and  if  you 
find  from  the  evidence  that  the  said  injury  is  permanent  and  incura- 
ble, you  should  also  take  this  into  consideration  in  assessing  the 
plaintiff's  damages.** 

The  jury  are  instructed  that,  in  estimating  the  plaintiff's  dam- 
ages, it  is  proper  for  the  jury  to  estimate  the  effect  of  the  injury 

8«  Chicago  &  M.  Electric  Ry.  Co.         st  Chicago,  etc.,  R.  Co.  v.  Holland, 

V.  Ullrich,  72  N.  B.  815,  213  111.  170.  13  N.  E.  145,  122  111.  461. 
This  instruction  has  been  held  good         ss  city  of  Chicago  v.  Steams,  105 

against  various  specific  objections.  111.  554. 
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in  future  upon  the  plaintiff's  health,  if  any,  the  use  of  his  hand, 
and  his  ability  to  attend  to  his  affairs  generally  in  pursuing  his 
course  of  life,  and  the  bodily  pain  and  suffering,  the  necessary  ex- 
penses of  medical  care  and  loss  of  time,  and  all  damages,  present 
and  prospective,  which  can  be  treated  as  a  necessary  result  of  the 
injury  inflicted  by  the  collision  upon  the  plaintiff  in  this  action.**    • 

The  jury  are  instructed  that,  in  assessing  damages  in  this  action, 
you  may  take  into  consideration,  not  only  the  loss,  expense,  and 
injury  arising  from  the  injuries  received  at  the  time  of  the  accident, 
as  well  as  the  bodily  pain  and  mental  suffering  of  the  plaintiff, 
but  also  the  prospective  loss  and  damage,  if  any,  arising  from  any 
disability  resulting  to  plaintiff,  which  rendered  him  less  capable  of 
attending  to  his  business  than  he  would  have  been  if  the  injury 
had  not  been  received.*® 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff, 
you  will  be  required  to  determine  the  amount  of  his  damages.  In 
determining  the  amount  of  damages  the  plaintiff  is  entitled  to  re- 
cover in  this  case,  if  any,  the  jury  have  the  right  to,  and  they 
should,  take  into  consideration  all  the  facts  and  circumstances  as 
proved  by  the  evidence  before  them,  the  nature  and  extent  of 
plainti£Ps  physical  injuries,  if  any,  so  far  as  the  same  are  shown 
by  the  evidence  to  be  the  direct  result  of  the  injury,  his  suffering 
in  mind  and  body,  if  any,  resulting  from  such  physical  injuries,  and 
such  future  suffering  and  loss  of  health,  if  any,  as  the  jury  may 
believe  from  the  evidence  before  them  in  this  case  he  has  sustained 
or  will  sustain  by  reason  of  such  injuries,  and  may  find  for  him 
such  sum  as  in  the  judgment  of  the  jury,  under  the  evidence  and 
instructions  of  the  court  in  this  case,  will  be  fair  compensation  for 
the  injuries  he  has  sustained,  or  will  sustain,  if  any,  so  far  as  such 
damages  and  injuries,  if  any,  are  claimed  and  alleged  in  his  dec- 
laration and  proved,  and  it  is  not  necessary  for  any  witness  to 
express  an  opinion  as  to  the  amount  of  such  damages.*^ 

The  jury  are  instructed  that  if,  under  the  evidence  and  instruc- 
tions of  the  court  the  jury  find  the  defendant  guilty,  then  in  esti- 
mating the  plaintiff's  damages,  if  any,  it  will  be  proper  for  the 
jury  to  consider  the  effect,  if  any,  of  the  injury  in  the  past  and  in 
the  future  upon  the  plaintiff,  the  use  of  his  arm  and  his  ability  to  at- 
tend to  his  affairs  generally,  in  pursuing  any  ordinary  calling,  in 
so  far,  if  at  all,  as  the  evidence  shows  that  these  h'kve  been  affected 
in  the  past  and  will  be  affected  in  the  future,  and  also  the  bodily 
pain  and  suffering,  if  any,  he  sustained  or  will  sustain  as  a  direct 

8*  Illinois  Cent.  R.  CJo.  v.  Read,  »i  Chandler  v.  Illinois  Cent  E.  Co., 
37  lU.  484,  87  Am.  Dec.  260.  171  111.  App.  240. 

•0  Illinois  Central  R.  Co.  v.  Read, 
37  IlL  484,  87  Am.  Dee.  260. 
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result  of  said  injury,  and  any  and  all  damag^es  in  so  far,  if  at  all,  as 
they  are  alleged  in  the  declaration  and  shown  by  the  proof  to  be 
the  necessary  and  direct  result  of  the  injury  complained  of.** 

§  2035(10).    Indiana 

You  are  instructed  that  if  you  find  for  the  plaintiff  herein,  and 
that  he  is  entitled  to  recover;  it  will  be  your  duty  to  assess  his 
damages  in  such  an  amount  as  will  fairly  compensate  him  for  the 
injuries  sustained  as  charged  in  the  complaint,  if  any,  and  in  ar- 
riving at  this  amount  you  may  take  into  account  the  amount  of 
pain  and  suffering,  both  physical  and  mental,  which  he  has  already 
endured,  if  any,  by  reason  of  his  said  injuries ;  also  you  may  con- 
sider his  crippled  and  maimed  condition,  if  you  find  it  to  exist,  and 
probable  duration  of  his  life,  and  the  loss  of  time  from  work,  if 
any,  caused  by  his  said  injury,  and  diminution  in  his  earning  ca- 
pacity occasioned  by  such  injury,  if  any,  and,  from  all  the  evidence 
in  the  case  relating  to  his  said  injury  and  bearing  upon  his  dam- 
ages, assess  such  an  amount  as  in  the  judgment  of  the  jury  will 
fairly  compensate  the  plaintiff  for  the  injuries  so  sustained,  not 
exceeding,  however,  the  sum  of  $ ,  prayed  for  in  the  com- 
plaint.** 

The  court  instructs  the  jury  that  if  you  find,  under  the  evidence 
and  the  rules  of  law  I  have  given  you,  that  the  plaintiff  is  entitled 
to  recover,  it  will  be  your  duty  to  assess  the  amount  of  damages 
which,  in  your  judgment,  he  should  recover.  In  assessing  this 
amount  every  particular  and  phase  of  the 'injury  may  enter  into 
the  consideration  of  the  jury  in  estimating  his  damages,  loss  of 
time  with  reference  to  his  condition  and  ability  to  earn  money 
in  his  business  or  calling,  his  loss  from  permanent  impairment  of 
his  physical  powers,  his  pain  and  suffering,  both  physical  and 
mental,  already  endured,  and  that  may  be  endured  from  his  in- 
juries in  the  future,  and  his  personal  disfigurement,  and  the  jury 
should  give  the  plaintiff  such  a  sum  as  will  compensate  him  for  the 
injuries  received,  taking  into  consideration  all  the  facts  proved  in 
the  case.** 

The  court  instructs  you  that,  if  you  find  for  the  plaintiff  upon 
the  complaint,  it  will  be  your  duty  to  assess  his  damages  at  such 
sum  as  will  reasonably  compensate  him  for  the  injury  that  the  evi- 
dence shows  him  to  have  sustained,  not  exceeding  the  sum  of 

$ ,  and  in 'estimating  such  damage  it. will  be  proper  for  you 

to  take  into  consideration  the  injury,  if  any  shown,  to  his  body,  as 
to  whether  same  is  permanent  or  otherwise,  the  effect,  if  any,  same 

•2  SuUivan  v.  Chicago  City  Ry.  Co.,  »*  Evansville  Hoop  &  Stave  Co.,  v. 

167  III.  App.  152.  Bailey,  84  N.  E.  540,  43  Ind,   App. 

•3  Reitz  V.  Hodgkins,  112  N.  E.  386,  163. 
185  Ind.  163. 
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has  upon  his  health,  the  physical  pain  and  mental  anguish,  if  any, 
that  he  has  suffered  as  a  consequence  of  such  injury,  the  time  he 
has  lost,  if  any,  by  reason  of  such  injury,  and  such  damages,  if 
any,  as  you  believe  from  the  evidence  he  will  sustain  in  the  fu- 
ture as  the  direct  effect  of  the  injury  he  received,  if  any  shown, 
together  with  all  the  facts  and  circumstances  in  evidence  in  the 
case  relevant  thereto,  and  assess  his  damages  at  such  sum  as  from 
the  evidence  you  may  deem  proper,  not  exceeding  the  amount  sued 
for.** 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  will 
assess  her  damages  in  any  amount  you  deem  proper  on  a  consid- 
eration of  all  the  evidence,  not  exceeding  $ — ,  and  in  estimat- 
ing such  damages  you  may  consider  the  physical  and  mental  pain 
she  has  suffered  and  may  continue  to  suffer.  You  may  also  con- 
sider the  extent  of  plaintiff's  injury,  and  if  you  find  that  the  use 
of  one  of  her  legs  is  impaired,  you  may  also  consider  the  fact  that 
she  is  deprived  of  the  pleasure  and  satisfaction  in  life  that  those 
only  can  enjoy  who  are  possessed  of  the  free  use  of  all  the  mem- 
bers of  the  body.  You  may  further  consider  the  impairment  of 
her  ability,  either  past  or  future,  to  perform  her  household  duties, 
and  the  expense  she  has  incurred  for  physician's  services,  and  al- 
low such  damages  as  will  reasonably  and  justly  compensate  the 
plaintiff  for  her  injuries.** 

The  jury  are  instructed  that  if  they  find  that  the  plaintiff  has 
proven  by  a  preponderance  of  the  evidence  the  injuries  he  has 
sustained  as  charged  in  the  complaint,  then  every  particular  and 
phase  of  the  injury  may  enter  into  the  consideration  of  the  jury 
in  estimating  his  damages,  loss  of  time,  with  reference  to  his  con- 
dition and  ability  to  earn  money  in  his  business  or  calling,  his  loss 
from  permanent  impairment  of  his  physical  powers,  his  pain  and 
suffering  already  endured,  and  that  may  be  endured,  from  his 
injuries  in  the  future,  his  personal  disfigurement;  and  the  jury 
should  give  the  plaintiff  such  a  sum  as  will  compensate  him  for 
•  the  injuries  received,  taking  into  consideration  all  the  facts  proven 
in  the  case.*' 

The  jury  are  instructed  that,  if  the  jury  find  that  the  plaintiff 
was  injured  by  the  wrongful,  negligent  act  of  the  defendant,  the 
railroad's,  agents  and  servants,  and  while  plaintiff  himself  was 
acting  with  reasonable  prudence,  then,  in  assessing  his  damages, 

•ff  Monongahela  River  Consol.  Coal         »7  Pittsburg,  C,  C.  &  St  L.  Ry.  CJo. 

&  Coke   Co.    r.    Hardsaw    (App.)   79  v.  Montgomery,  49  N.  E.  582,  152  Ind. 

N.  E.  1062.  1,  69  L.  R.  A.  875,  71  Am.  SL  Rep. 

»•  Town  of  Sellersburg  v.  Ford,  79  301. 
K.  E.  220.  39  Ind.  App.  91. 
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the  jury  should  take  into  account  the  peril,  if  any  there  was,  to 
plaintiff's  life ;  the  suffering  of  body  and  mind,  if  any  there  was : 
the  fact,  if  it  is  a  fact,  as  shown  by  the  evidence  that  the  injur>' 
he  suffered  was  and  is  permanent;  the  extent  of  it;  how  far,  if 
at  all,  the  injury  renders  him  less  capable  and  fit  to  pursue  his 
calling  and  business ;  any  loss  of  time  shown ;  its  value,  if  shown ; 
any  expense  incurred.  And,  so  considering  said  elements,  the  jury 
should  assess  such  damages  within  the  demand  of  the  complaint 
as  will  reasonably  and  justly  compensate  plaintiff  for  his  injuries.** 

The  jury  are  instructed  that,  if  you  find  under  the  evidence  that 
the  plaintiff  is  entitled  to  recover,  it  will  be  your  duty  to  assess 
the  amount  of  damages  which,  in  your  judgment,  she  should  re- 
cover. In  estimating  this  amount  you  may  take  into  consideration 
expenses  actually  incurred,  loss  of  time  occasioned  by  the  im- 
mediate effect  of  her  injuries,  and  physical  and  mental  suffering 
caused  by,  and  arising  out  of,  her  injuries.  In  addition,  you  may 
consider  the  professional  occupation,  if  any,  of  the  plaintiff,  and 
her  ability  to  earn  money,  and  she  will  be  entitled  to  recover  for 
any  permanent  reduction  of  her  power  to  earn  money  by  reason 
of  her  injuries;  and  the  amount  assessed  should  be  such  a  sum 
as,  in  your  judgment,  will  fully  compensate  her  for  the  injuries, 
or  any  of  them,  thus  sustained.*® 

If  you  find  for  the  plaintiff,  you  will  be  required  to  determine 
the  amount  of  her  damages.  On  this  subject  I  instruct  you  that, 
in  estimating  the  damages,  you  will  consider  her  bodily  pain  and 
suffering  occasioned  by  the  injury,  or  any  sickness  resulting  from 
the  injury;  and  in  case  you  find  that  the  plaintiff  has  not  yet 
recovered  from  her  alleged  injuries,  or  that  by  such  injury  she 
has  to  any  extent  been  permanently  disabled,  then  you  should 
take  such  facts  also  into  consideration  in  estimating  her  damages, 
to  which  you  may  add  such  an  amount  as  you,  in  the  exercise  of 
a  sound  discretion,  may  think  will  be  a  just  compensation  for  her 
anxiety  and  distress  of  mind,  as  are  fairly  and  reasonably  the  plain 
consequences  of  the  injury  complained  of.^ 

§  2035(11).    Iowa 

The  court  instructs  the  jury  that,  if  you  find  the  plaintiff  enti- 
tled to  recover,  he  should  be  allowed  fair  and  reasonable  compen- 
sation for  his  injuries,  if  any.  In  estimating  his  damage,  no  pre- 
cise rule  can  be  given  for  the  amount  to  be  allowed,  as  they  are 
not  in  their  nature  susceptible  of  exact  money  valuation.  You 
are  to  use  your  own  sense  and  judgment,  and  be  guided  by  the 

»s  Terre    Haute    &    I.    R.    Co.    v.  i  Pittsbnrjrh,  C.  &  St.  L.  Ry.  Co.  v. 

Brunker,  26  N.  E.  178,  128  Ind.  542.  Sponier,  85  Ind.  105. 

o»  Ix)ulsvnie.  X.  .\.,  etc..  R.  Co.  v. 
Falvey,  3  N.  E.  3b0,  104  Iiid.  400. 
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e\-idence  in  allowing  him  such  sum  as  will  rcasonabl;y  compensate 
him.  In  making  up  this  amount,  if  you  find  for  the  plaintiff,  you 
should  consider  the  ability  of  the  plaintiff  to  earn  wages  and 
perform  labor  prior  to  the  alleged  injury,  as  shown  by  the  evi- 
dence, and  also  his  ability  to  earn  wages  and  perform  labor  since 
receiving  the  alleged  injury,  and  award  the  reasonable  value  of 
the  time  lost  because  of  the  injury,  and  a  fair  compensation  for 
the  bodily  pain  and  suffering  caused  by  the  said  injury,  if  any.* 

The  court  instructs  the  jury  that,  if  you  find  plaintiff  was  in- 
jured by  reason  of  the  defendant's  negligence,  and  without  negli- 
gence on  his  part  which  contributed  to  his  injury,  you  may  then 
proceed  to  a  consideration  of  the  plaintiff's  damages.  In  fixing 
such  amount  you  should  allow  him  such  sum  as  will  fairly  and 
reasonably  compensate  him  for  the  injury  received.  In  so  doing 
you  may  take  into  consideration  the  pain  and  suffering  of  body 
and  mind  incident  to  such  injury;  the  injury  to  the  knee,  and  in- 
ternal injuries,  if  they  are  shown ;  his  expenses  incurred  for  medi- 
cal care  and  attendance  and  medicine;  and,  if  yon  find  such  in- 
jury continuing  and  permanent,  that  prior  to  such  injury  he  was 
capable  of  earning  wages  by  manual  labor,  and  that  such  injury 
has  in  whole  or  in  part  incapacitated  him  from  performing  man- 
ual labor,  then  such  diminished  earning  capacity  may  be  taken 
into  consideration  in  estimating  plaintiff's  damages.  And  in  this 
connection  plaintiff's  expectancy  of  life,  as  shown  by  mortality  ta- 
bles, may  be  considered.  But  in  this  connection  regard  should  be 
had  to  the  probable  time  during  such  expectancy  of  life  that  plain- 
tiff might  be  expected  to  be  capable  of  performing  manual  labor 
on  account  of  age  and  natural  infirmities  incident  thereto.  And 
if  the  jury  find  that  the  plaintiff  is  suffering  from  diseases  or  in- 
firmities not  caused  by  the  accident  complained  of,  such  fact  should 
not  be  considered  to  the  enlargement  of  the  damages  allowed.* 

The  jur>^  are  instructed  that,  if  you  find  plaintiff  entitled  to  re- 
cover, he  should  be  allowed  a  fair  and  reasonable  compensation 
for  his  injuries.  In  estimating  his  damage,  no  precise  rule  can  be 
given  for  the  amount  to  be  allowed,  as  they  are  not  in  their  na- 
ture susceptible  of  exact  money  valuation.  You  are  to  use  youf 
own  sense  and  judgment,  and  be  guided  by  the  evidence,  in  allow- 
ing him  such  sum  as  will  reasonably  compensate  him.  In  mak- 
ing up  this  amount,  you  should  award,  as  may  appear  from  the 
evidence,  the  reasonable  value  of  the  time  lost  l^ecause  of  the  in- 

2  Petterman  v.  City  of  Burlington,  reference  to  the  possibility  of  engag- 

15.*5  N.  W.  154,  170  Iowa,  555.  in?  in  other  occupations,  or  to  omit 

2  Greenway  v.  Taylor  County,  122  to    specifically    instruct    as    to    the 

N.  W.  943,  144  Iowa,  332.    It  is  not  pToseiit  worth  of  loss  of  future  earn- 

error,  in  absence  of  request  to  omit  ings. 
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jury,  the  amount  he  has  paid  for  medical  attendance  and  nursing, 
and  fair  compensation  for  the  bodily  pain  and  suflFering  caused  by 
>the  said  injury ;  and  if  you  further  find  that  plaintiff's  injuries  are 
permanent,  and  will,  to  some  extent,  disable  him  in  the  future,  and 
cause  him  pain  and  suffering  hereafter,  you  should  also  allow  him 
such  further  sum  as,  paid  now  in  advance,  will  reasonably  com- 
pensate him  for  such  future  disability,  pain,  and  suffering  as  the 
evidence  shows  it  is  reasonably  probable  will  result  to  him  in  the 
future  from  such  injuries.* 

f  2035(12).    Kansat 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff, 
then  you  should  allow  her  such  a  sum  of  money  as  in  your  judg- 
ment will  fairly  and  fully  compensate  her  for  the  injuries  which 
the  testimony  in  the  case  shows  her  to  have  sustained,  and  in  de- 
termining the  amount  of  such  award  you  should  consider  the  char- 
acter of  any  injury  to  her  person  which  the  testimony  shows  her 
to  have  sustained,  any  mental  or  physical  pain  which  the  evidence 
shows  she  may  have  suffered,  or  which  the  testimony  reasonably 
shows  she  will  suffer  in  the  future;  whether  or  not  her  ability  to 
earn  money  has  been  impaired  by  such  injuries  as  the  testimony 
shows  her  to  have  sustained;  the  time  which  she  has  necessarily 
lost  by  reason  of  such  injuries;,  the  state  and  condition  of  her 
health  before  and  subsequent  to  the  injuries  complained  of  in  so 
far  as  such  subsequent  health  has  been  occasioned  by  the  alleged 
injuries,  if  any — ^and  you  should  allow  her  such  a  sum  of  money 
as  will  in  your  best  judgment  fairly  and  fully  compensate  her  for 
the  injuries  which  the  evidence  shows  to  be  the  direct  and  nat- 
ural consequences  of  such  injuries  which  the  evidence  shows  her 
to  have  sustained.' 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  said  plaintiff  is  entitled  to  recover  herein  for  the  injuries 
complained  of  in  her  said  petition,  she  will  be  entitled  to  ia  ver- 
dict for  an  amount  which  shall  be  full  compensatory  damages  for 
the  loss  of  time  from  the  performance  of  her  usual  and  ordinary 
labors  and  duties,  the  expenses  necessarily  incurred  for  medicines 
and  medical  attendance,  and  for  the  physical  pain  which  has  re- 
sulted from  the  injury  up  to  the  time  of  the  commencement  of 
the  action;  and,  if  you  find  from  the  evidence  that  said  plaintiff 
is  still  disabled  from  such  injury,  such  further  damages  as  appear 
from  the  evidence  to  be  the  natural  and  probable  result  of  such 
injuries,   taking   into   consideration  the  permanency  or  probable 

*  Cotant  V.  Boone  Suburban  Ry  Co.,         »  Arkansas  City  v.  Payne,  102   P. 
09  N.  W.  115,  125  Iowa,  46,  69  L.  R.      781,  80  Kan.  353,  IS  Ann.  Cas.  82. 
A.  982. 
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duration  of  the  same,  not  exceeding  in  all  the  sum  of dol- 


lars.* 


§2035(13).    Kentucky 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff, 
you  will  award  him  such  a  sum  in  damages  as  will  fairly  com- 
pensate him  for  any  mental  and  physical  suffering  which  he  has 
endured,  or  it  is  reasonably  certain  he  will  hereafter  endure,  and 
for  any  doctor's  .bills  incurred  in  treating  his  injuries,  not  to  ex- 
ceed $ ,  and  for  any  permanent  impairment  of  his  power  to 

earn  money  which  you  may  believe  from  the  evidence  are  the  prox- 
imate results  of  his  injuries,  not  exceeding  in  all,  however,  the 
sum  of  $ ,  the  amount  claimed  in  the  petition.' 

You  are  instructed  that,  if  you  find  for  plaintiff,  you  should 
award  him  such  a  sum  in  damages  as  you  may  believe  from  the 
evidence  will  fairly  and  reasonably  compensate  him  for  the  physi- 
cal and  mental  sufferings,  if  any  of  either,  the  time,  if  any,  not  ex- 
ceeding   months,  lost  from  his  usual  work  or  business,  the 

cost  to  him  of  medicine  and  surgical  bills,  if  any  of  either,  incurred 

in  effecting  a  cure,  not  to  exceed  $ ,  and  for  the  permanent 

impairment,  if  any,  of  his  power  to  earn  money  that  may  have  re- 
sulted to  and  been  directly  caused  plaintiff  by  the  negligence,  if 
any,  of  defendant's  agents  and  servants  complained  of.     But  the 

damages,  if  any  are  allowed,  should  not  altogether  exceed  $ , 

the  amount  claimed  in  the  petition.* 

You  are  instructed  that,  if  the  jury  shall  find  a  verdict  for  the 
plaintiff,  the  measure  of  his  damage  will  be  such  fair  equivalent 
in  money  as  will  reasonably  compensate'  him  for  the  necessary 
and  reasonable  expense  incurred  for  the  medical  and  surgical  at- 
tention, if  any,  not  to  exceed  the  sum  of  $  ,  for  his  loss  of 
time,  if  any,  not  to  exceed  the  sum  of  $— — ,  for  his  pain  and 
suffering  of  body  and  mind,  which  he  has  endured,  and  such  as 
the  jury  shall  believe  from  the  evidence  it  is  reasonably  certain 
he  will  suffer  in  the  future,  if  any,  as  the  direct  and  proximate 
result  of  his  injuries  in  the  evidence  described,  not  to  exceed  in 
all,  however,  the  sum  of  $ ,  the  amount  claimed  in  the  peti- 
tion* 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  should 
find  in  such  a  sum  as  will  reasonably  and  fairly  compensate  him  for 
any  pain  and  suffering,  mental  and  physical,  caused  him  by  his 
injuries,  and  for  any  pain  and  suffering  which  it  is  reasonably  cer- 

•  City  of  Kansas  City  v.  Bradbury,         «  Louisville  &  N.  R.  Co.  v.  Moore, 

25  P.  889,  46  Kan.  381,  23  Am.  St.  150  S.  W.  849,  150  Ky.  1592. 
Bep.  731.  •  Louisville  &  N.  B.  Co.  v.  Cook, 

T  Chesapeake  &  O.  Ry.  Co.  v.  Bland,  128  S.  W.  81. 
1S8  S.  W.  498,  171  Ky.  430. 
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tain  from  the  evidence  he  will  endure  in  the  future  as  a  result  of 
his  injuries,  and  for  any  permanent  reduction  in  his  power  to 
earn  money  directly  resulting  from  his  injuries;  and,  if  you  shall 
believe  from  the  evidence  that  his  injuries  were  caused  by  the 
gross  negligence  of  the  defendant,  then  you  may  in  your  discretion 
find  in  such  a  further  or  additional  sum  as  you  may  think  right  and 
proper  under  the  evidence,  and  on  these  instructions,  not  exceed- 
ing in  all  the  sum  of  $ • — ,  the  amount  claimed  in  the  petition. 

If  you  find  for  the  defendant,  you  will  say  so,  and  no  more.** 

You  are  instructed  that,  if  you  find  for  the  plaintiff;  you  will  find 
for  her  such  sum  in  damages  as  you  may  believe  from  the  evi- 
dence will  fairly  compensate  her  for.  any  injuries  to  her  person, 
and  for  permanent  injuries,  if  any,  and  for  physical  pain  and  men- 
tal suffering,  if  any,  and  for  medical  bills  paid  or  agreed  to  be 

paid  by  her,  not  exceeding  $ ,  and  not  exceeding  in  all  the 

amount  claimed  in  her  petition,  to  wit,  $ }^ 

The  court  instructs  the  jury  that,  if  the  jury  shall  find  for  plain- 
tiff, they  should  award  her  such  sum  in  damages  as  they  shall 
believe  from  the  evidence  will  fairly  and  reasonably  compensate 
her  in  pain  and  suffering,  mental  or  physical,  directly  resulting 
to  her  from  her  injury,  for  any  loss  of  time  or  impairment  of  her 
power  to  earn  money  after  she  reached  the  age  of  twenty-one  years 
caused  thereby,  and  for  any  medical  service,  not  exceeding  the 
sum  of  $ made  necessary  by  her  injury.** 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  should 
allow  him  such  a  sum  in  damages  as  you  may  believe  from  the 
evidence  will  reasonably^  and  fairly  compensate  him  for  his  physi- 
cal and  mental  suffering,  if  any  of  either,  for  his  loss  of  time,  if 
any,  the  reasonable  expense,  if  any,  in  the  matter  of  physicians* 
bills,  incurred  by  him,  and  such  permanent  impairment,  if  any, 
of  his  power  to  earn  money  as  may  have  resulted  to  and  been 
directly  caused  him  by  the  negligence  of  the  defendants  complained 
of,  if  there  was  such  negligence;  but  the  damages  altogether,  if 
any  are  allowed  the  plaintiff,  should  not  exceed  the  amount  claimed 
in  the  petition,  viz.  $ .^ 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  agents  of  defendant  in  charge  of  the  train  upon  which 
plaintiff  was  a  passenger  so  negligently  operated  said  train  as 
that  plaintiff  was  by  a  sudden  or  violent  jerk,  not  necessary  or 
usual  in  the  operation  of  said  train,  thrown  upon  the.  floor,  and 

10  Louisville  &  N.  R.  Co.  v.  Smith,  i«  South  Covington  &  C.  St  Ry. 
122  S.  W.  806, 135  Ky.  462.  Co.   v.   Nelson,   89   S.   W.   200.      See 

11  Wynn  v.  Paducah  City  Ry.,  102  Forgy  v.  Rutledge,  180  S.  W.  90,  167 
S.  W.  824.  Ky.  182. 

1  a  Louisville  St.  <Ry.  Co.  v.  Brown- 
field,  96  S.  W.  912. 
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was  thrown  upon  plaintiff,  striking  him  with  his  elbow 


or  knee  in  the  side  or  bowels,  thereby  causing  plaintiff  to  have 
rupture  or  hernia,  they  will  find  for  plaintiff  such  reasonable  sum 
in  damages  as  they  may  believe,  from  the  evidence,  will  compensate 
him  for  the  physical  and  mental  pain,  if  any,  suffered  by  him  by 
reason  of  said  injury,  and  for  any  permanent  diminution  of  power, 
if  any,  to  earn  money  by  reason  of  such  injury,  not  exceeding 
dollars.** 

I  2035(14).    Maryland 

You  are  instructed  that,  if  the  jury  shall  find  a  verdict  for  the 
plaintiff,  then  in  estimating  the  damages  you  are  to  consider  his 
health  and  condition  before  the  injury  complained  of  as  compared 
with  his  present  condition  in  consequence  of  said  injury,  and  also 
the  jphysical  and  mental  suffering,  if  any,  to  which  he  was  sub- 
jected by  reason  of  said  injury,  and  to  allow  him  such  damages 
as  in  the  opinion  of  the  jury  would  be  a  fair  and  just  compensation 
for  the  injury  which  he  has  sustained.*' 

The  court  instructs  the  jury  that  if  they  find  a  verdict  for  the 
plaintiff,  and  in  so  finding  they  believe  from  the  evidence  that  the 
accident  was  due  entirely  to  the  negligence  of  the  defendant,  and 
that  the  plaintiff  in  no  manner  contributed  to  the  accident  by  any 
negligence  of  his  own,  then  in  estimating  the  damages  the  jury 
are  to  consider  the  health  and  condition  of  the  plaintiff  before  the 
injuries  complained  of  as  compared  with  his  present  condition  in 
consequence  of  such  injuries,  and  whether  the  same  are  in  their 
nature  permanent,  and  how  far  they  are  calculated  to  disable  the 
plaintiff  from  engaging  in  those  business  pursuits  for  which  in 
the  absence  of  such  injuries  he  would  have  been  qualified,  and  also 
die  physical  and  mental  suffering  to  which  he  has  been  subjected 
by  reason  of  said  injuries;  and  the  jury  are  to  determine  what,  in 
their  opinion,  will  be  a  fair  and  just  compensation  for  the  injuries 
suffered,  and,  after  deducting  therefrom  the  amount  paid  to  the 
plaintiff  by  way  of  relief,  allow  the  remainder  of  the  sum  so  deter- 
mined as  damages  to  the  plaintiff.** 

You  are  instructed  that  if  the  jury  find  for  the  plaintiff  in  this 
case,  then,  in  estimating  the  damages,  they  are  entitled  to  take  into 
consideration  the  plaintiff's  state  of  health  and  physical  condition 
prior  to  the  accident,  his  capacity  for  doing  work  and  earning 
wages  prior  thereto,  as  compared  with  his  condition  and  capacity 
since  the  accident  in  consequence  thereof;  and  they  may  also  con- 
sider the  question  as  to  whether  the  injuries  will  be  permanent  in 

14  Chesapeake  ft  O.  Ry.  Co.  v.  Jor-  is  Baltimore  &  O.  R.  Co.  v.  Bran- 
dan,  76  S.  W.  145.                                      son,  98  A.  225,  128  Md.  678. 

15  Epstein  v.   Ruppert,  d9  A.  635, 
129  Md.  432. 


§  2035(14)  INSTRUCTIONS  TO  JURIES  2380 

their  effect,  and  they  may  also  consider  the  physical  and  mental 
anguish  which  the  plaintiff  has  suffered  in  the  past,  or  is  likely  to 
continue  to  suffer  in  the  future,  and  award  him  such  sum  as  in 
their  judgment  will  be  an  adequate  compensation  for  the  injuries 
which  he  has  sustained." 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  in  estimat- 
ing the  damages  you  are  at  liberty  to  consider  the  health  and  con- 
dition of  the  plaintiff  before  the  injuries  complained  of,  as  com- 
pared with  his  present  condition  in  consequence  of  the  said  injuries, 
and  whether  the  said  injuries  in  their  nature  are  permanent  and 
calculated  to  disable  the  plaintiff  from  engaging  in  those  business 
pursuits,  for  which  in  the  absence  of  said  injuries  he  would  have 
been  qualified,  and  also  the  physical  and  mental  suffering  to  which 
he  has  been  subjected  by  reason  of  said  injuries,  and  to  allow  such 
damages  as  in  the  opinion  of  the  jury  will  be  a  fair  and  just  com- 
.,pensation  for  the  injuries  which  the  plaintiff  has  suffered.^* 

The  jury  are  instructed  that,  if  the  jury  shall  find  a  verdict  for 
the  plaintiff,  then,  in  estimating  the  damages,  they  are  to  consider 
His  health  and  condition  before  the  injury  complained  of,  as  com- 
pared with  his  present  condition  in  consequence  of  said  injury, 
and  whether  the  same  is  in  its  nature  permanent,  and  how  far,  if 
at  all,  it  is  calculated  to  disable  him  from  engaging  in  employ- 
ments for  which,  in  the  absence  of  such  injury,  he  would  have 
.been  qualified,  and  also  the  physical  and  mental  sufferings,  if  any, 
to  which  he  was  subjected  by  reason  of  such  injury,  and  to  allow 
him  such  damages  as  in  the  opinion  of  the  jury  will  be  a  fair  and 
just  compensation  for  the  injury  he  has  sustained.*® 

f  2035(1^).    Mlotiigan 

= .  The  court  instructs  the  jury  that,  in  approaching  the  question  of 
•damages  in  this  case,  if  you  come  to  it,  you  should  bear  in  mind 
that  it  is  the  purpose  of  the  law,  in  awarding  damages,  to  award  full, 
fair,  adequate  compensation  for  any  and  all  injuries  growing  out 
of  the  accident  complained  of-  The  purpose  of  awarding  damages  is 
not  to  punish  the  defendant.  No  such  theory  as  that  at  all  should 
occupy  any  juror's  mind  when  he  considers  the  question  of  award- 
ing just  and  proper  damages.  But  the  rule  qf  damages  is  to  award, 
as  nearly  and  fully  as  money  can,  compensation  for  each  and  every 
injury  for  which  the  jury  find  the'defend&nt  to  have  been  respon- 
sible. Approaching  this  phase  of  the  case,  if  you  come  to  it,  in 
that  spirit,  what  are  the  elements  that  you  may  rightly  consider, 

IT  Pennsylvania  Steel  Co.  of  Phila-  sher,  68  A.  619,  107  Md.  237,  126  Am. 

delphla  v.  Nace,  77  A.  1121,  113  Md.  St.  Rep.  8S9. 

460,  45  L.  R.  A.  (N.  S.)  281.  i»  Philadelphia,   Wilmington  &    B. 

18  Chesapeake    &    Potomac    Tele-  R.  Co.  v.  Anderson,  72  Md.  519,  20  A. 

phone  Co.  of  Baltimore  City  y.  Ly-  2,  8  L.  R.  A.  673,  20  Am.  3t  Rep.  488. 
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if  you  determine  that  the  plaintiff  is  entitled  to  damages?  First, 
let  me  say  to  you,  gentlemen  of  the  jury,  that  no  damages  can  be 
assessed  against  this  defendant  because  of  any  injuries  which  the 
plaintiff  may  have  sustained  in  any  accident  other  than  the  one  in 
question  in  this  case.  Excluding,  then,  any  damages  of  the  nature 
just  suggested,  you  should  ascertain  the  extent  of  any  injury 
growing  directly  and  necessarily  out  of  this  accident.*^ 

You  are  instructed  that  in  this  action,  which  is  for  a  single  wrong- 
ful act,  the  plaintiff,  if  she  has  shown  herself  entitled  to  recover, 
is  entitled  to  recover  all  damages  which  she  has  suffered  up  to  the 
time  of  trial,  and  for  all  damages  which  it  is  reasonably  probable 
that  she  will  sustain  in  the  future,  not  exceeding,  in  all,  the  amount 

claimed  in  the  declaration,  and  that  has  been  stated  to  be . 

In  estimating  the  compensatory  damages  in  cases  of  this  character, 
all  the  consequences  of  the  injury,  future  as  well  as  past,  are  to  .be 
taken  into  consideration,  including  the  bodily  pain,  which  is  shown 
by  the  proofs  to  be  reasonably  certain  to  have  naturally  resulted 
from  the  injury.  The  injured  party,  when  entitled  to  recover, 
should  be  awarded  compensation  for  all  the  injuries,  past  and  pro- 
spective. These  are  intended  to  include  and  embrace  indemnity  for 
actual  nursing  and  medical  expenses ;  also  for  loss  of  power,  or 
loss  of  capability  to  perform  ordinary  labor,  or  capacity  to  earn 
money,  and  reasonable  satisfaction  of  physical  powers.  The  ele- 
ments of  damages  which  the  jury  are  entitled  to  take  into  account 
consist  of  all  effects  of  the  injury  complained  of,  consisting  of  per- 
sonal inconvenience,  the  sickness  which  the  plaintiff  endured,  the 
loss  of  time,  all  bodily  and  mental  suffering,  impairment  of  capaci- 
ty to  earn  money,  the  pecuniary  expenses,  the  disfigurement  or 
permanent  annoyance  which  is  liable  to  be  caused  by  the  deformity 
resulting  from  the  injury;  and,  in  considering  what  would  be  a 
just  sum  in  compensation  for  the  sufferings  or  injury,  the  jury 
are  not  only  at  liberty  to  consider  the  bodily  pain,  but  the  mental 
suffering,  anxiety,  suspense,  and  fright  may  be  treated  as  elements 
of  the  injury  for  which  damages,  by  way  of  compensation,  should 
be  allowed.  And  as  these  last-mentioned  elements  of  damage  are, 
in  their  very  nature,  not  susceptible  of  any  precise  or  exact  compu- 
tation, the  determination  of  the  amount  is  committed  to  the  judg- 
ment and  good  sense  of  the  jury.  And  if  you  find  for  the  plaintiff, 
such  sum  should  be  awarded  as  will  fairly  and  fully  compensate  her 
for  all  damages  which  she  has  sustained  consisting  of  the  elements 
referred  to,  not  exceeding  in  amount  the  sum  claimed  in  the  decla- 
ration.*^ 

20  Garaszewskl  v.  Wurm,  169  N.  W.  21  Sherwood  v.  Chicago  A  W.  M. 
«71.  204  Mich.  221,  By.  Co.,  46  N.  W.  773,  82  Mich.  374. 
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S  2035(16).  tMlnneMta 

You  are  instructed,  in  the  event  you  find  for  the  plaintiff,  that, 
she  is  entitled  to  damages  which  will  fairly  compensate  her  for  the 
pain  and  suffering  which  she  has  sustained  up  to  this  time,  and 
for  any  pain  and  suffering  which  under  the  evidence  you  believe 
she  will  sustain  in  the  future  as  the  result  of  the  accident,  that  we 
have  under  consideration.  You  should  allow  her  such  damages  as- 
will  fairly  compensate  her  for  any  permanent  injuries  which  she 
has  sustained." 

The  jury  are  instructed  that,  if  you  conclude  that  plaintiff  is  en- 
titled to  recover,  you  should  award  him  by  your  verdict  such  amount 
as  will,  in  your  judgment,  compensate  him  for  his  injuries  and  suf- 
ferings.  You  may  take  into  account  the  permanence  of  his  disa- 
bilities, his  loss  of  time,  and  his  pain  of  body  and  mind.*' 
S  2035(17).    Missouri 

The  jury  are  instructed  that,  if  the  jury  find  the  issues  for  plain- 
tiff in  this  case,  you  will,  in  determining  his  damages,  take  into- 
consideration  the  mental  and  physical  pain  and  suffering  endured  by 
him  since  said  injuries  and  in  consequence  thereof,  if  any,  the  char- 
acter and  extent  of  his  said  injuries,  if  any,  and  whether  they  are 
temporary  or  permanent,  the  impairment  of  his  earning  capacity^ 
if  any,  and  find  for  him  in  such  sum  as  in  your  judgment  under  all 
the  facts  and  circumstances  in  evidence  will  be  a  fair  and  reason- 
able compensation  to  him  for  whatever  injuries  he  has  sustained, 
if  any,  as  a  direct  result  of  the  negligence  of  the  defendant.** 

The  court  instructs  the  jury  that  if  they  find  for  the  plaintiff  they 
will  assess  his  damages  at  such  sum  as  they  believe  from  the  evi- 
dence will  be  a  reasonable  compensation  to  the  plaintiff:  First. 
For  any  pain  of  body  and  anguish  of  mind  suffered  by  him  as  the 
direct  result  of  the  injuries  sustained  by  him,  if  any,  as  shown  by 
the  evidence  and  caused  by  the  negligence  of  the  defendant,  and 
also  for  such  pain  of  body  and  anguish  of  mind,  if  any,  which  will 
in  all  reasonable  probability  result  to  plaintiff  from  such  injuries 
in  the  future.  Second.  For  such  reasonable  expense  as  he  has  in- 
curred for  medical  services  and  medicines  directly  caused  by  the 

injuries,  not  exceeding  for  this  the  sum  of  $ .    Third.  For  any 

loss  of  earnings  suffered  by  plaintiff  as  the  direct  result  of  said  in- 
juries, not  exceeding  for  this  item  the  sum  of  $ .    Fourth.  For 

any  loss  of  earnings,  if  any,  which  plaintiff  will  in  all  reasonable 
probability  suffer  in  the  future  as  the  direct  result  of  such  injuries. 
The  total  amount  of  said  recovery  not  to  exceed  the  sum  of 
$ .« 

«*  Carson  v.  Turrish,  168  X.  W.  349,  2*  Wagner  v.  GUsonite  Const.  Co.» 

140  Minn.  445,  L,  R.  A.  1918F,  154.  220  S.  W.  890. 

«»  Wilson  V.  Northern  Pac.  R.  Co.,  25  Bamber  y.   United   Rya  Co.  of: 

26  Minn.  278,  3  X.  W.  333,  37  Am.  St.  Louis,  192  S.  W.  953. 
Rep.  410. 
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The  court  instructs  the  jury  that  if  you  find  a  verdict  for^the 
plaintiff  you  are,  in  estimating  her  damages,  to  consider  any  change 
in  her  physical  condition  which  you  may  believe  from  the  evidence 
resulted  from  the  injury  to  her;  the  physical  or  mental  anguish, 
if  any,  suffered  by  her  on  account  of  her  injuries  at  the  time  of  and 
since  such  injuries,  as  shown  by  the  evidence,  and  3uch  damages, 
if  any,  as  you  may  from  the  evidence  find  it  is  reasonably  certain 
she  will  suffer  in  the  future  therefrom ;  and  you  will  find  a  verdict 
for  such  sum  as  in  your  judgment  will  under  all  the  evidence  reason- 
ably compensate  her  for  such  injuries,  including  compensation  for 
such  sums  of  money,  if  any,  as  the'  evidence  shows  she  herself  has 
heretofore  paid  out  for  medicines,  nursing  and  medical  treatment, 
but  not  including  any  amount  not  already  actually  paid  by  her.** 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff,  and 
if  you  believe  from  tlie  evidence  that  she  sustained  injuries  as  the 
direct  result  of  said  collision,  then  you  may  allow  her  such  dam- 
ages for  such  injuries,  if  any,  as  you  may  believe  from  the  evi- 
dence she  has  sustained,  as  a  direct  result  of  said  collision.  In  es- 
timating such  damages  you  may  take  into  consideration  the  physi- 
cal pain  and  suffering,  which  you  may  believe  from  the  evidence 
she  has  endured,  if  any,  or  is  reasonably  certain  to  endure  in  the 
future,  if  any,  as  a  direct  result  of  said  injuries,  if  any.  You  may 
also  take  into  consideration  the  effect,  if  any,  of  said  injuries,  if 
any,  upon  plaintiff's  healtli.  You  may  also  take  into  consideration 
any  reasonable  sums  of  money,  if  any,  which  you  may  believe  from 
the  evidence  plaintiff  has  become  liable  for  for  necessary  medical 
treatment  received  by  her  on  account  of  said  injuries,  if  any,  not 

to  exceed  the  sum  of  $ ,  but  the  whole  amount  of  your  verdict 

should  not  exceed  $ P 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  in  estimat- 
ing and  determining  the  measure  of  his  damages  you  should  take 
into  consideration,  in  connection  with  all  the  facts  and  circum- 
stances in  evidence,  the  bodily  pain  and  mental  anguish,  if  any, 
endured  by  him,  and  directly  resulting  from  the  injuries  received, 
if  any,  and  whether  they  are  permanent  in  their  nature;  the  ex- 
tent, if  any,  to  which  he  has  been  prevented  and  disabled  by  reason 
of  such  injuries  from  working  and  earning  a  livelihood ;  his  reason- 
able and  necessary  expenses  in  endeavoring  to  be  cured,  if  any; 
and  you  will  find  for  him  in  such  a  stun  as  in  your  judgment,  under 
all  the  evidence  in  the  case,  will  compensate  him  for  such  injuries 
and  damages  before  mentioned  as  you  find  from  the  evidence  plain- 
tiff sustained,  not  exceeding, 'however,  the  sum  of  $ .*• 

2«  Haywood   v.   Kuhn,   151   S.   W.  St.  rx)uis,  133   S.  W.  1165,  152  Mo. 

2(^,  168  Mo.  App.  56.  App.  606.     It  was  objected  that  re- 
s' Stauffer  v.  Metropolitan  St.  Ry.  covery  for  expenses  should  have  been 

Co.,  147  S.  W.  1032,  243  Mo.  305.  Umited  to  itemized  expenditures^ 
ssQ'Donnell  v.  United  Rys.  Co.  of 
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The  court  instructs  the  jury  that,  if  under  the  evidence  and  the 
law  as  declared  in  the  other  instructions  of  the  court  you  decide 
to  find  a  verdict  in  favor  of  plaintiifs,  you  should  assess  the  dam- 
ages in  your  verdict  at  such  a  sum  as  you  believe  from  the  evidence 
to  be  a  reasonable  compensation  for  any  one  or  more  of  the  follow- 
ing items  of  damage,  if  any,  which  you  find  and  believe  from  the 
evidence  Mrs. had  already  sustained  (or  is  reasonably  cer- 
tain to  sustain  in  the  future)  as  a  direct  result  of  the  acts  of  de- 
fendant complained  of  in  this  action,  namely:  (1)  For  any  pain 
of  body  or  mind ;  (2)  for  any  injury  to  her  nervous  system ;  (3) 
for  any  permanent  lameness  or  crippled  physical  condition,  if  you 
find  from  the  evidence  that  any  such  injury  directly  resulted  to 
her.  But  the  total  award  of  damages  in  your  verdict  is  limited  to 
the  amount  claimed  in  the  petition  namely,  to  $— .*• 

The  jury  are  instructed  that  the  plaintiff  *claims  in  her  petition 

that  on ,  she  was  a  passeyiger  on  a  cable  train  of  defendant, 

and  that  while  she  was  a  passenger  on  such  train  it  came  in  colli- 
sion with  another  cable  train  of  defendant.  Now,  if  you  find  for 
the  plaintiff,  and  if  you  believe  from  the  evidence  that  she  sustained 
injuries  as  a  direct  result  of  said  collision,  then  you  may  allow  her 
damages  for  such  injuries,  if  any,  as  you  may  believe  from  the  evi- 
dence she  has  stlstained  as  a  direct  result  of  said  collision.  In  esti- 
mating such  damages  you  may  take  into  consideration  the  pain  and 
suffering  which  you  may  believe  from  the  evidence  she  has  endured, 
if  any,  or  is  reasonably  certain  to  endure  in  the  future,  if  any,  as 
a  direct  result  of  such  injuries,  if  any.  You  may  take  also  into 
consideration  the  loss  of  earnings,  if  any,  which  you  may  believe 
from  the  evidence  she  has  sustained  as  a  direct  result  of  such  in- 
juries, if  any.  You  may  also  take  into  consideration  any  sum  of 
money  which  you  may  believe  from  the  evidence  plaintiff  has  rea- 
sonably become  liable  for,  if  any,  for  necessary  medical  treatment 
received  by  her  on  account  of  and  as  a  direct  result  of  said  injuries, 

if  any,  not  to  exceed  $ ,  for  the  whole  amount  of  your  verdict 

should  not  exceed  the  sum  of  $ .*® 

You  are  instructed  that,  if  you  find  for  plaintiff,  then  in  asses- 
sing her  damages  you  may  take  into  consideration  all  physical  pain, 
if  any,  and  mental  anguish,  if  any,  she  suffered  on  account  of  the 
injuries,  if  any,  she  received  by  falling  over  the  coal  hole  in  front 

of  No.  street,  on  ,  if  you  find  and  believe  from  the 

evidence  that  she  did  fall  at  said  time  and  place.  And  if  you  fur- 
ther find  and  believe  from  the  evidence  that  plaintiff,  on  account  of 
said  injuries,  if  any,  was  compelled  to  lose  her  means  of  livelihood, 

2»  Westervelt  v.  St  Loiifa  Transit  »<>  Price  v.  Metropolitan  St.  Ry.  Co.» 
Co.,  121  S.  W.  114,  222  Mo.  325.  119  S.  W.  932,  220  Mo.  435,  132  Anu 

St.  Rep.  588. 
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you  may  take  this  into  consideration,  and  allow  her  such  amount 

therefor,  not  to  exceed dollars  per  week,  as  you  may  find 

and  believe  from  the  evidence  she  is  entitled  to.  And  if  you  also 
find  and  believe  from  the  evidence  that  on  account  of  said  injuries 
it  became  necessary  to  amputate  plaintiff's  right  leg,  and  that  the 
same  was  amputated  on  account  thereof,  then  you  may  take  that 
fact  into  consideration  in  assessing  her  damages,  and  allow  her 
such  sum  as  you  may  find  and  believe  from  the  evidence  she  is 
entitled  to,  not  to  exceed  in  all  the  sum  of  $ '." 

You  arc  instructed  that  if,  under  the  evidence  and  the  instruc- 
tions, the  jury  find  in  favor  of  the  plaintiff,  you  will  assess  his  dam- 
ages at  such  sum  as  you  believe  from  the  evidence  will  fairly  com- 
pensate plaintiff  for  such  injuries,  if  any,  as  you  find  from  the  evi- 
dence he  sustained  at  the  time  of  the  accident  mentioned  in  the 
evidence,  and  in  assessing  the  damages  of  the  plaintiff,  if  the  jury 
find  in  his  favor,  you  will  take  into  consideration  the  nature  and 
character  of  the  injuries,  if  any,  sustained  by  the  plaintiff  at  the 
said  time,  the  pain  and  suffering  and  mental  anguish  plaintiff  has 
endured,  if  any,  as  a  direct  result  of  his  injuries  sustained  at  the 
time  of  the  accident;  the  pain  of  body  and  mental  anguish  you 
believe  from  the  evidence  plaintiff .  will  suffer  in  the  future  as  a 
direct  result  of  the  injuries,  if  any,  sustained  at  the  time  of  the  ac,- 
cident ;  the  reasonable  valuation  of  the  loss  of  time,  if  any,  which 
the  jury  believe  from  the  evidence  plaintiff  has  been  compelled  to 
lose  from  his  occupation  as  a  direct  result  of  the  injuries  sustained 
at  the  said  time ;  the  reasonable  valuation  of  the  loss  of  time,  if 
any,  the  jury  believe  from  the  evidence  plaintiff  will  be  compelled 
to  lose  in  the  future  as  a  direct  result  of  his  injuries  sustained  at  the 
time  of  the  accident;  and  the  reasonable  valuation  of  the  medical 
service,  if  any,  necessarily  rendered  the  plaintiff  as  a  direct  result 
of  the  injuries  sustained  at  the  time  of  the  accident,  which  you  be- 
lieve that  the  plaintiff  is  legally  bound  to  pay.** 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiff,  they 
should  assess  his  damage  at  such  sum  as  they  believe  from  the  evi- 
dence will  be  a  fair  compensation  to  him,  subject  to  the  limitations 
of  the  other  instructions  given  herein:  First.  For  any  pain  of  body 
or  mind  which  the  plaintiff  has  suffered  or  will  suffer  by  reason  of 
his  injuries,  and  directly  caused  thereby.  Second.  For  any  loss  of 
earnings  from  his  business,  directly  caused  by  his  disability  to  at- 
tend to  his  business,  which  the  plaintiff  has  or  will  hereafter  have 

SI  Smart  v.  Kansas  City.  105  S.  W.         82  Gilroy  v.  St.  Louis  Transit  Co., 
709.  208  Mo.  162,  14  L.  R.  A.  (N.  S.)     92  S.  W.  1152.  117  Mo.  App.  663. 
565,  123  Am.  St.  Rep.  415,  13  AniL 
Cas.  932. 
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sustained,  directly  caused  by  his  injuries.  Third.  For  any  expenses 
for  medicine,  nursing-,  medical  or  surgical  attention  which  the  plain- 
tiff has  necessarily  incurred,  or  will  hereafter  necessarily  incur, 
directly  caused  by  the  said  injuries,  in  seeking  relief  therefrom.** 

The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiff, 

they  must  assess  his  damages  in  such  a  sum,  not  exceeding  $ , 

as  they  believe  from  the  evidence  will  fairly  compensate  him  for  the 
injuries  sustained ;  and  in  determining  such  amount  they  may  take 
into  consideration  not  only  the  pecuniary  loss,  if  any,  heretofore 
sustained  by  the  plaintiff  by  reason  of  such  injury,  but  also  such 
loss,  if  any,  as  the  jury  believes  from  the  evidence  he  may  here- 
after sustain  by  reason  of  his  lessened  earning  capacity  for  the  re- 
mainder of  his  lifetime ;  and  the  jury  may  further  take  into  con- 
sideration the  physical  pain,  suffering,  and  mental  anguish  result- 
ing from  such  injury,  and  the  deformity  in  his  appearance.** 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiff,  in  esti- 
mating and  determining  the  measure  of  his  damages  they  should 
take  into  consideration,  in  connection  with  all  the  facts  and  circum- 
stances in  evidence,  the  bodily  pain  and  suffering  and  mental  an- 
guish, if  any,  endured  by  him,  and  resulting  from  the  injuries  re- 
ceived; the  character  and  extent  of  his  injuries,  and  whether  they 
are  permanent  in  their  nature ;  the  extent,  if  any,  to  which  he  has 
been  prevented  and  disabled  by  reason  of  such  injuries  from  work- 
ing and  earning  a  livelihood  for  himself;  his  necessary  expenses  for 
medical  attention  in  endeavoring  to  be  cured ;  and  may  find  for 
him  such  sum  as,  in  the  judgment  of  the  jury,  under  all  the  evidence 
in  the  case,  will  compensate  him  for  the  injuries  received,  not, 
however,  exceeding  the  sum  of dollars.** 

The  jury  are  instructed  that,  if  the  jury  find  for  the  plaintiff, 
then,  in  assessing  his  damages,  they  will  allow  the  reasonable  ex- 
pense, if  any,  which  they  may  believe  from  the  evidence  that  he 
has  incurred  for  medical  treatment  growing  out  of  the  injuries  sus- 
tained by  him  in  the  derailment  of  defendant's  train.  They  will 
also  allow  him  a  reasonable  compensation  for  the  loss  of  time  and 
earnings,  if  any,  that  they  may  believe  from  the  evidence  that  he 
has  sustained  up  to  the  present  time  in  consequence  of  such  in- 
juries; and  the  jury  may  take  into  consideration  the  impairment, 
if  any,  in  plaintiff's  capacity  to  earn  a  livelihood,  which  they  may 
believe  from  the  evidence  that  he  has  sustained  in  consequence  of 
such  injuries,  and  allow  him  a  reasonable  compensation  therefor ; 
and  the  jury  may  also  take  into  consideration  the  physical  pain 

99  Robinson  ▼.  St  Louis  &  S.  Ry.         M  Mirrleless  v.  Wabash  R.  Co.,  C3 
Co.,  77  S.  W.  493,  103  Mo.  App.  110.         S.  W.  718, 163  Mo.  470. 

<«Duerst   v.    St    Loais    Stamping 
Co.,  63  S.  W.  827,  163  Mo.  607. 


2387  DAMAGES  §  2035(17) 

and  mental  anguish,  if  any,  that  they  may  believe  from  the  evi- 
dence he  has  suflfered  in  consequence  of  such  injuries,  and 
allow  him  a  reasonable  compensation  therefor;  and  also  they  may 
take  into  consideration  the  physical  pain  and  mental  anguish,  if 
any,  that  they  may  believe  from  the  evidence  he  will  suffer  in 
the  future  in  consequence  of  such  injuries,  and  allow  him  a  reason- 
able compensation  therefor,  not  to  exceed  in  all  the  sum  of 

dollars.'* 

The  jury  are  instructed  that  if,  under  the  law  and  evidence,  you 
find  the  issues  in  this  cause  for  the  plaintiff,  the  damages  which 
you  may  award  him  should  be  compensatory  only,  and  should  not 
exceed  the  amount  sued  for  in  the  petition.  And  in  estimating  such 
damages  you  will  take  into  consideration,  and  allow  him  for,  ex- 
penses incurred  in  treating  his  injuries ;  also  compensation  for  the 
time  he  lost  during  his  illness  occasioned  by  his  injury.  And  while 
the  evidence  may  not  prove  any  specific  sum,  in  dollars  and  cents, 
that  plaintiff  may  have  been  damaged  in  by  reason  of  his  physical 
pain  and  mental  anguish,  yet  you  may  allow  him  what  you  may  be- 
lieve to  be  just  and  fair  to  compensate  him  for  such  sufferings. 
Vou  will  also  take  into  consideration,  in  estimating  his  damages, 
his  diminished  capacity  for  earning  money,  if  you  so  believe  from 
the  evidence,  and  on  account  thereof  make  him  such  allowance  as 
you  may  believe  to  be  fair  and  just  for  any  loss  that  you  may  be- 
lieve from  the  evidence  he  has  sustained  in  the  past  by  reason  there- 
of, and  for  any  loss  you  may  believe  from  the  evidence  he  may  sus- 
tain in  his  future  earnings,  by  reason  of  such  diminished  earning 
capacity  as  may  be  occasioned  by  his  injury.^' 

You  are  instructed  that,  if  the  jury  find  the  issue  submitted  in  the 
instructions  for  plaintiff,  they  will  assess  his  damages  at  such  sum, 
not  exceeding  $— — ,  as  they  believe  from  the  evidence  will  be 
a  fair  compensation  to  him  for  the  pain  and  suffering  of  mind  and 
body  that  he  has  already  endured  on  account  of  the  alleged  injury, 
and  such  as  he  is  reasonably  likely  to  suffer  therefrom  in  the  future, 
and  for  any  permanent  physical  disability  of  the  right  foof.  ankle, 
or  leg,  if  any,  which  the  jury  may  believe  from  the  evidence  the 
plaintiff  has  sustained  by  reason  of  such  injuries;  but  inasmuch 
as  no  amount  of  medical  bill  has  been  shown  by  the  evidence  to 
have  been  incurred  by  plaintiff,  and  no  specific  value  for  his  al- 
leged loss  of  time,  if  the  jury  allow  plaintiff  for  these  items,  they 
can  only  give  him  a  nominal  amount  for  each  of  them.'* 

You  are  instructed  that  if  the  jury  find  for  plaintiff,  you  will 

»•  Smiley  v.  St  Louis  &  H.  Ry.  Co.,         »8  Boggess  v.  Metropolitan  St  Ry. 
€1  S.  W.  eer,  leo  Mo.  629.  Co.,  23  S.  W.  159,  118  Mo.  328, 

»T  Rodney  v.   St  Louis  S.  W.   Ry. 
Co..  28  S.  W.  887,  127  Mo.  676. 
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assess  his  damages  at  such  sum  as,  in  your  judgment,  he  may  be 
entitled  to,  under  the  facts  proved  and  instructions  given,  not  ex- 
ceeding, however,  dollars;    and,  in  fixing  the  amount  of 

such  damages,  you  will  take  into  consideration  his  age  and  con- 
dition in  life,  the  nature  and  extent  of  the  physical  injuries  inflicted, 
whether  the  same  arc  permanent  or  only  temporary,  and  the  bodily 
pain  and  mental  anguish,  and  any  and  all  such  damage  which  it 
appears  from  the  injury  will  reasonably  result  to  him  from  such 
injuries  in  the  future.** 

{  2035(18).    Montana 

You  are  instructed  that  if  you  believe,  under  these  instructions 
and  the  evidence  in  the  case,  that  the  plaintiff  is  entitled  to  recover 
damages  from  the  defendant  for  any  injuries  which  he  has  proven 
by  a  preponderance  of  the  evidence  that  he  has  sustained  by  reason 
of  the  facts  set  forth  in  his  complaint,  then  you  have  the  right  to 

find  for  him  for  such  an  amount  of  damages,  not  to  exceed  $ , 

as  you  believe  from  the  evidence  will  compensate  him  for  the  per- 
sonal injuries  so  received,  if  any,  and  in  doing  so  you  have  the  right 
to  consider  the  personal  injuries  received  by  him,  if  any  have  been 
proved,  and  any  pain  or  suffering  he  may  have  endured  in  conse- 
quence thereof,  if  any  pain  or  suffering  has  been  proved,  and  you 
have  the  right  to  consider  his  loss  of  time,  if  any,  caused  by  such  in- 
juries, if  any  have  been  shown.** 

You  are  instructed  that,  if  you  are  satisfied  by  the  preponderance 
of  the  evidence  that  the  plaintiff  received  any  of  the  injuries 
through  the  causes  specified  in  the  complaint,  you  will  find  for  the 
plaintiflF  for  damages  in  such  sum  as  will  compensate  him  for  the 
injuries,  if  any,  he  has  sustained,  not  exceeding,  however,  the  sum 

of  $ .    The  elements  entering  into  damages  are  the  following : 

(1)  Such  as  will  compensate  him  for  the  expense,  if  any,  he  has 
paid  or  incurred  for  care  and  medical  attendance  in  consequence  of 

such  injuries,  not  exceeding  the  sum  of  $ .     (2)  If  you  are 

satisfied  by  a  preponderance  of  the  evidence  that  such  injuries  have 
impaired  the  plaintiff's  power  to  earn  money  in  the  future,  such 
sum  as  will  compensate  him  for  such  loss  of  power.  (3)  Such  rea- 
sonable sum  as  will  compensate  him  on  account  of  the  pain  and 
anguish  he  has  suffered  by  reason  of  such  injuries.  (4)  Such  sum 
as  will  compensate  him  for  time  lost,  if  any,  through  any  of  said 
injuries.  The  first  of  these  elements  is  the  subject  of  direct  proof, 
and  is  to  be  determined  by  the  jury  on  the  evidence  they  have  be- 
fore them.  The  second,  third,  and  fourth  elements  are,  from  ne- 
cessity, left  to  the  sound  discretion  of  the  jury  under  the  evidence.** 

«»  Ridenbour  v.  Kansas  Oity  Cable         *o  Lehane  v.  Butte  Electric  By.  Ck>., 
Ry.  Co.,  IS  S.  W.  889,  102  Mo.  270.  ©7   P.  1038,  37  Mont.  564. 

)*i  Rogaa  y.  Montana  Cent,  Ry.  Co., 
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i  2035(19).    Nebraska 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  you 
will  allow  him  as  damages  such  sum  as  will  compensate  him  for 

the  injuries  he  has  sustained,  not  exceeding  $ -,  which  is  the 

amount  sued  for.  The  elements  entering  into  damages  are  as  fol- 
lows: (1)  The  value  of  his  time  during  the  period  that  he  was 
disabled  by  the  injuries;  (2)  if  the  injuries  have  impaired  plain- 
tiff's power  to  earn  money  in  the  future,  such  sum  as  will  compen- 
sate him  for  such  loss  of  power ;  (3)  such  reasonable  sum  as  the 
jury  shall  award  him  on  account  of  any  pain  and  anguish  he  has 
suffered  by  reason  of  his  injuries;  (4)  such  prospective  suffering 
and  loss  of  health,  if  any,  as  the  jury  may  believe  from  all  the  evi- 
dence before  them  in  this  case  he  will  sustain  by  reason  of  such 
injuries;  (5)  such  sum  as  the  jury  may  deem  proper  for  the  incon- 
venience of  his  going  through  life  with  only  one  eye.** 

You  are  instructed  that,  if  from  the  evidence  and  instructions  in 
the  case  you  find  for  the  plaintiff,  you  will  then  allow  the  plaintiff 
damages  in  such  sum  as  you  believe,  from  all  the  evidence  in  the 
case,  will  actually  compensate  her  for  the  injuries  sustained  by  her, 
if  any.  You  will  taJce  into  consideration  the  nature,  location,  and 
extent  of  the  injury.  You  will  allow  plaintiff  the  fair  and  reason- 
able amount  of  necessary  medical  services  for  which  plaintiff  may 
have  become  obligated,  if  any,  and  for  her  loss  of  time  from  her  oc- 
cupation, if  any.  You  will  also  allow  plaintiff  damages  for  her  men- 
tal and  physical  suffering,  if  any  such  has  been  proved.  Mental 
suffering  and  physical  pain  are  incapable  of  measurement  by  any 
fixed  and  arbitrary  rule,  but  must  from  its  nature  depend  largely 
upon  the  judgment  of  the  jury,  governed  by  the  circumstances  of 
the  particular  case.  You  cannot  allow  damages  by  way  of  punish- 
ment. That  is  for  the  criminal  law,  and  not  for  the  jury  in  a  civil 
case.    The  damages,  if  any  allowed,  must  be  compensatory  only.*® 

The  jury  are  instructed  that  in  ascertaining  what  damage,  if 
any,  the  plaintiff  had  sustained  by  reason  of  her  injuries,  they 
are  to  consider  the  character  and  extent  of  such  injuries  as  shown 
by  the  evidence  whether  such  injuries,  or  any  thereof,  were  perma- 
nent or  temporary  only ;  her  physical  pain  and  mental  suffering, 
if  any,  which  the  evidence  showed  she  had  endured,  or  which  it 
was  reasonably  certain  from  the  evidence  she  would  endure  in  the 
future,  as  the  natural  and  direct  result  of  such  injuries,  taking  into 
consideration  .the  age  of  the  plaintiff  at  the  time  the  accident  hap- 
pened, and  her  reasonable  expectancy  of  life.** 

52  P.  206,  20  Moot.  503.    In  this  case  *»  Kast  v.  Link,  132  N.  W.  717.  90 

there  was  no  way  of  exactly  roeasur-  Neb.  25. 

ing  the  value  of  time  lost  by  plaintiff.  ««  Carlon  v.  City  Savings  Bank  of 

«>  Bower  v.   Chicago  &  N.  W.   B.  Omaha,  124  N.  W.  91,  85  Neb.  659. 
Co.,  148  N.  W.  146,  96  Neb.  419. 
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The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
and  these  instructions  that  the  plaintiff  is  entitled  to  recover,  it 
will  be  your  duty  to  fix  and  ascertain  from  the  evidence  the  amount 
to  which  he  is  entitled.  You  should  carefully  examine  all  the  evi- 
dence as  to  the  nature,  character,  and  extent  of  the  injury,  and  the 
result;  whether  the  disability,  if  any,  resulted  from  the  injury, 
was  permanent  or  temporary ;  its  extent,  whether  total  or  partial. 
If  any  permanent  disability  resulted,  you  should  consider  plaintiff's 
age;  his  reasonable  expectancy  of  life;  how  much  money  he 
could  earn  as  he  was  before  the  injury;  how  much,'if  any,  he  could 
earn  with  his  reduced  capacity,  if  any  there  was,  on  account  of 
the  injury — remembering  that  no  reduction  of  capacity  on  any 
other  account  is  to  be  considered — and  allow  him  a  reasonable  com- 
pensation for  any  loss  of  time  and  capacity  resulting  from  the 
injury.  You  should  also  allow  him  for  his  suffering.  The  law" 
lays  down  no  rule  for  estimating  his  damages  on  this  account,  but 
leaves  it  to  your  sound  judgment,  and  you  should  allow  him  such 
amount  as  in  your  best  judgment  would  be  just  under  the  circum- 
stances, not  exceeding  in  all  the  sum  claimed,  $ .** 

§  2035(20).    North  Carolina 

The  jury  are  instructed  that,  where  the  plaintiff  has  been  injured' 
by  the  negligent  conduct  of  the  defendant  he  is  entitled  to  recover 
damages  for  past  and  prospective  loss  resulting  from  defendant's- 
wrongful  and  negligent  acts,  and  these  may  embrace  indemnity  for 
actual  expenses  incurred  in  nursing  and  medical  attention,  loss  of 
time,  loss  from  inability  to  perform  mental  or  physical  labor,  or 
of  capacity  to  earn  money,  and  for  actual  suffering  of  body  or 
mind  whieh  are  the  immediate  and  necessary  consequences  of  the 
injuries,  but,  in  this  case,  as  the  plaintiff  has  not  introduced  evi- 
dence to  show  what  he  paid  for  nursing  and  medical  attention  or 
what  his  services  for  loss  of  time  were  worth,  you  will  only  consider 
such  damages,  if  any,  as  he  is  entitled  to  recover  for  actual  suffer- 
ing of  body  and  mind  which  are  the  immediate  and  necessary  con- 
sequences of  injuries  sustained  if  you  find  by  the  greater  weight 
of  the  evidence  he  was  injured  by  the  negligent  conduct  of  the  de- 
fendant.** 

§  2035(21).    Oklahoma 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff  in 
this  case,  in  assessing  the  damages  which  he  is  entitled  to  recover,, 
the  jury  should  take  into  consideration  his  age,  experience,  habits,, 
health,  bodily  qualifications,  his  life  expectancy,  his  occupation 
prior  to  his  injury,  the  extent  of  his  injury,  his  ability  at  that  time 

48  Citv  of  Lincoln  v.  Holmes,  28  N.  -*«  Ruffin  v.  Atlantic  &  N.  O.  R.  Co.,. 

W.  851,*  20  Neb.  39.  55  S.  E.  86,  142  N.  C.  120. 
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to  perform  labor,  the  pain  and  suffering  he  endured,  his  mental  an- 
guish, whether  his  injuries  are  permanent  or  otherwise,  and  the 
character  of  the  same,  and  award  him  such  sum  or  sums  as  you 
believe  will  reasonably  and  fairly  compensate  him  for  the  damages 
sustained.** 

The  court  instructs  the  jury  that,  in  the  event  you  find  for  the 
plaintiff,  you  will  fix  the  amount  of  his  recovery  at  such  sum  as  you 
find,  from  all  the  evidence  in  the  case,  will  in  your  judgment  rea- 
sonably compensate  for  the  injury  resulting  to  him  as  shown  by 
the  proofs  in  the  case;  that  you  will  take  into  consideration,  in 
fixing  the  sum,  the  pain  and  suffering,  if  you  believe  the  plaintiff 
has  suffered  pain  from  said  injury,  the  loss  of  time,  if  any  has  been 
proved,  the  impairment  or  loss  of  plaintiff's  eyesight,  if  you  find 
from  the  evidence  that  his  eyesight  has  been  impaired  or  lost  be- 
cause of  the  injuries  complained  of,  and  the  permanency  of  his  in- 
juries, if  you  find  they  are  permanent,  and  whatever  reasonable 
sum,  if  any,  you  find  from  the  evidence  the  plaintiff  has  been  oblig- 
ed to  expend  in  procuring  necessary  treatment  for  his  injuries,  in 
all  however,  not  to  exceed  the  amount  sued  for.^* 

You  are  instructed  that,  if  you  find  from  a  preponderance  of 
the  evidence  that  the  plaintiff  is  entitled  to  recover  from  the  de- 
fendant, then  it  is  your  duty  to  award  him  such  sum  by  way  of 
damages  as  you  believe  from  the  evidence  will  fairly  compensate 
the  plaintiff  for  the  loss  he  has  sustained  by  reason  of  his  injuries; 
and  in  arriving  at  such  amount  you  may  consider  his  age  at  the 
time  of  the  accident,  his  health  and  physical  condition  before  and 
after  the  injury,  his  habits,  his  earning  capacity,  the  character  of 
his  injuries,  as  to  whether  they  are  permanent  or  otherwise,  the 
physical  pain  and  mental  suffering,  if  any,  which  he  has  suffered, 
or  will  reasonably  be  expected  to  suffer  by  reason  of  his  injuries, 
his  loss  of  time,  if  any,  and,  together  with  all  other  facts  and 
circumstances  in  evidence  in  the  case  showing  or  tending  to  show 
the  amount  of  damage  the  plaintiff  has  sustained,  determine  the 
amount  which  you  believe  the  plaintiff  is  entitled  to  recover,  but 

your  verdict  should  not  in  any  event  exceed  the  sum  of  $ — , 

the  amount  claimed  in  the  plaintiff's  petition.*® 

You  are  instructed  that,  in  the  event  you  should  find  for  the 
plaintiff  in  this  case,  you  may  assess  his  damages  at  such  sum  as 
will  reasonably  and  fairly  compensate  him  for  the  injuries  sus- 
tained, not  exceeding  $ — • ,  and  in  arriving  at  the  amount  you 

can  take  into  consideration  the  extent  of  the  plaintiff's  injuries, 

«8  Midland  Valley  R.  Co.  v.  Goble,  w  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

186  P.  723,  77  Okl.  206.  Penlx,  159  P.  1141,  61  Okl.  4* 

«•  Bartlesville  Zinc  Co.  v.  James, 
166  P.  1054. 
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if  any,  and  his  mental  and  physical  suffering  hy  reason  thereof,  i£ 
any,  and  the  loss  of  his  power  to  earn  money,  if  you  fin4  from  the 
evidence  there  was  such  loss.'* 

The  court  instructs  the  jury  that,  if  you  find  that  the  defendant 
IS  liable,  then  you  should  give  the  plaintiff  such  damages  as  he  has 
proved  in  this  case,  not  exceeding  the  amount  named  i;i  the  petition, 
and  in  estimating  such  damages  you  must  take  into  consideration 
the  permanent  injury  to  the  plaintiff,  the  shock  to  his  system,  his 
pain  and  anguish,  and  a  fair  recompense  for  the  loss  of  what  he 
might  otherwise  have  earned,  and  has  been  deprived  of  the  capacity 
for  earning  by  the  wrongful  act  of  the  defendant." 

The  court  instructs  the  jury  that  if,  under  the  evidence  and  the 
instructions  of  the  court,  you  find  in  favor  of  the  plaintiff,  you 
should  assess  his  damages  in  such  an  amount  as  you  believe  from 
the  evidence  will  be  a  fair  compensation  to  him  for  the  pain  of 
body  and  mind,  if  any,  which  he  has  suffered,  occasioned  by  such 
injuries;  and,  in  determining  what  amount  of  damages  you 
will  award  him,  you  may  take  into  consideration  the  question 
as  to  whether  or  not  the  injuries  received  by  plaintiff  are  perma- 
nent, but  you  cannot  award  him  anything  for  the  .impairment  of 
any  earning  capacity  the  plaintiff  may  have  had.** 

You  are  instructed  that,  if  you  find  the  issues  for  the  plaintifiF, 
then  he  is  entitled  to  recover  reasonable  damages ;  for  the  law  only 
permits  the  recovery  of  reasonable  damages.  The  measure  of 
plaintiff's  damages,  if  you  find  he  is  entitled  to  recover,  is  reason- 
able compensation  for  the  physical  pain  which  you  may  find  he  has 
suffered,  also  any  loss  which  you  may  find  he  has  sustained  by 
being  unable  to  work  and  earn  money,  together  with  any  loss  you 
may  find  he  has  sustained  by  reason  of  lessened  capacity  to  labor 
since  he  left  the  hospital,  also  any  loss  which  you  may  find  he  has 
sustained  by  reason  of  any  permanent  injuries,  if  you  find  he  has 
sustained  any  injuries  of  that  character,  and  also  any  expenses 
which  you  may  find  he  has  incurred  in  the  way  of  doctor's  bills, 
hospital  and  nurse  expenses ;  provided  such  damages  do  not  exceed 
in  the  aggregate  the  sum  of  $ ,  the  sum  named  in  the  com- 
plaint.** 

The  court  instructs  you  that  if  you  find  that  the  plaintiff  is  en- 
titled to  recover  in  this  action,  the  amount  of  the  recovery  is  for 
you  to  determine  from  all  the  facts  in  the  case.     Of  course,  you 

ci  Midland  Valley  R.  Co.   v.  Ker-  er  where  no  evidence  of  loss  of  earn- 

sey,  157  P.  130,  59  Okl.  9.  ings,    or   as    to   any    impairment   of 

czHenryetta  Coal  &  Mining  Co.  v.  earning  capacity. 

O'lTara,  150  P.  U14,  50  Okl.  159.  8  4  Seay  v.  Plunkett,  145  P.  496,  44 

5  3  Muskogee  Electric  Traction   Co.  Okl,  794. 
V.  Rye,  148  P.  100.  47  OkL  142.    Prop- 
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cannot  measure  in  dollars  and  cents  the  exact  amount  she  is  entitled 
to,  but  it  is  for  you  to  say,  in  the  exercise'  of  a  sound  discretion, 
from  all  the  facts  in  the  case,  after  considering  and  weighing  all 
the  facts  in  the  case,  without  fear  and  without  favor,  and  without 
passion  and  without  prejudice,  what  amount  of  money  will  reason- 
ably compensate  her  for  the  damage  and  injury  she  has  suffered. 
If  you  find  for  the  plaintiff  in  this  case  under  the  instructions  given 
by  the  court,  and  that  the  plaintiff  has  sustained  injuries  as  set 
forth  in  her  petition,  then  to  enable  the  jury,  to  estimate  the  amount 
of  damages,  it  is  not  necessary  that  any  witness  should  have  ex- 
pressed an  opinion  as  to  the  amount  of  such  damage,  but  the  jury 
may  themselves  make  such  estimate  from  the  facts  and  circum- 
stances in  proof,  and  by  considering  them  in  connection  with  their 
knowledge,  observation,  and  experience  in  business  affairs  of  life. 
If  you  find  for  the  plaintiff,  then,  in  assessing  plaintiff's  damages, 
if  any  damages  alleged  in  her  petition  are  proved,  you  have  a  right 
to  take  into  consideration  the  nature,  extent,  and  character  of  the 
injury  sustained  by  her  so  far  as  the  same  is  shown  by  the  evi- 
dence, if  any  such  are  shown,  pain  and  suffering  undergone  by  her 
in  consequence  of  such  injury,  if  any  such  is  shown  by  the  evidence, 
and  assess  her  damages  at  such  sum  as  in  your  judgment  will  com- 
pensate the  plaintiff  for  such  injury,  pain,  and  suffering.** 

You  are  further  instructed  that,  if  you  find  for  the  plaintiff,  it  is 
your  privilege  to  find  any  sum  which,  in  your  judgment,  will  com- 
pensate the  plaintiff  for  injuries  sustained,  not  exceeding  the 
amount  claimed;  and  in  arriving  at  your  verdict,  if  you  find  for 
the  plaintifiF,  it  is  your  duty  to  take  into  consideration  the  extent  of 
the  injury,  and  the  amount  you  think  will  fairly  compensate  the 
plaintiff  for  such  injury,  considering  her-  station  in  life,  the  condi- 
tion she  was  in  at  the  time  she  was  injured,  and  her  condition  since 
that  time,  and  her  condition  at  the  present  time,  as  you  see  her  on 
the  stand.** 

{  2035(22).    Oregon 

The  court  instructs  the  jury  that,  if  you  find  that  the  plaintiff  is 
entitled  to  a  verdict,  it  will  be  then  your  duty  to  assess  the  dam- 
ages plaintiff  has  sustained  by  reason  of  the  injury,  and  you  have 
the  right  when  assessing  the  damages  to  take  into  consideration  the 
bodily  pain  and  suffering  that  plaintiff  has  already  undergone  and 
will  hereafter  suffer  on  account  of  the  injuries  received,  also  the 
loss  of  power  to  perform  labor  and  duties  which  he  would  be 
called  upon  to  perform  in  his  condition  in  life  and  the  impairment 
of  his  capacity  to  earn  money,  and  if,  after  considering  all  these 

» 5  Muskogee  Electric  Traction  Co.         *c  Atchison,  T.  &  S.  F.  R.  Co.  v. 
V.  MueUer,  134  P.  51,  39  OkL  63.  Chamberlain,  46  P.  499,  4  Okl.  542. 
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elements  of  damages,  you  conclude  that  the  plaintiff  is  entitled  to 
recover,  it  is  your  duty  to  determine  the  sum  that,  in  your  judg- 
ment, will  compensate  plaintiff  for  injuries  he  received,  not  exceed- 
ing the  amount  asked  for  in  the  complaint.*' 

The  jury  are  instructed  that,  if  your  verdict  be  for  the  plaintiff,  in 
estimating  the  damages  you  shall  take  into  consideration  the  nature 
and  extent  of  the  plaintiff's  injury,  its  probable  permanency,  the 
pain  and  suffering  which  the  plaintiff  has  endured  and  will  endure 
hereafter,  if  any,  the  effect  that  the  injury  may  have  upon  the  earn- 
ing power  of  the  plaintiff,  the  loss  of  wages  which  the  plaintiff 
has  sustained  by  reason  of  the  injury  complained  of,  and  any  re- 
sults or  effects  which  are  shown  by  the  evidence  to  follow  as  the 
direct  and  proximate  resylt  of  the  injury  which  the  plaintiff  has 
sustained.*^' 

§  2035(23).    Texas 

You  are  instructed  that,  in  arriving  at  the  amount  of  damages,  if 
any  you  give  to  the  plaintiff,  you  may  take  into  consideration  the 
physical  pain,  if  any,  sustained  by  the  plaintiff  by 'reason  of  said 
wreck;  and  such  as  you  may  find,  if  any,  he  will  suffer  in  the 
future.  You  may  also  take  into  consideration  the  earning  capacity 
and  ability  of  the  plaintiff  before  and  since  said  accident,  if  from 
a  preponderance  of  the  evidence  in  the  case  you  find  a  difference 
therein,  and  if  from  a  preponderance  of  the  evidence  in  the  case 
you  find  that  the  plaintiff  has  sustained  injuries,  if  any,  from  which 
he  has  not  yet  recovered,  if  you  so  find,  or  from  which  he  will  not 
in  the  future  recover,  if  you  so  find,  then  you  may  take  such  fact 
or  facts  into  consideration,  if  any  you  find,  in  arriving  at  the  amount 
of  damages,  if  any,  that  you  may  assess  against  the  defendant  and 
for  the  plaintiff.** 

You  are  instructed  that,  in  estimating  the  damages,  if  any,  you 
should  consider  the  time  lost,  if  any,  as  proximate  result  of  the 
injury,  decreased  capacity  to  earn  money  in  the  future,  if  any,  and 
the  mental  and  physical  suffering  endured  in  the  past,  if  any,  and 
the  mental  and  physical  suffering  that  will  be  endured  in  the  future* 
if  any,  but  in  this  connection  you  are  instructed  not  to  consider 
anything  as  an  element  of  damages,  in  making  your  verdict,  which 
you  do  not  believe  from  the  evidence  was  the  direct  and  proximate 
result  of  the  injury  received  on  account  of  the  negligence  of  the 
defendant,  if  any.  If  you  should  find  for  the  plaintiff,  you  will  find 
for  him  in  such  sum  of  money  as,  if  paid  now,  will  fairly  compen- 
sate him  for  the  injuries  he  has  sustained  as  the  direct  and  proxi- 

3  7  Mackay    v.    Commission    of   the  Ro  Gulf,  C,  &  S.  F.  Ry.  Co.  v.  Mc- 

Port  of  Toledo.  152  P.  250.  77  Or.  611.  Kinnell   (Civ.   App.)   173   S.   W.  937 : 

'-^  r^ang  V.  Camden  Iron  Works,  140  Gulf,  C.  &  S.  F.  Ry.  Co.  v,  McKlnnell 

P.  904.  77  Or.  137.  (Civ,  App.)  171  S.  W.  1091* 
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mate  result  of  said  injuries,  if  any,  taking  into  consideration  the 
time  lost,  if  any,  his  decreased  ability  to  earn  money  in  the  future, 
if  any,  the  mental  and  physical  suffering  he  has  endured,  or  may 
hereafter  endure,  if  any,  by  reason  of  said  injuries.** 

You  are  instructed  that,  if  your  verdict  is  in  favor  of  the  plain- 
tiff, then  you  will,  in  view  of  and  subject  to  the  foregoing  instruc- 
tions, assess  his  damages  at  such  sum  as  you  believe  from  the  evi- 
dence to  be  fair  and  just  compensation  for  the  injuries  alleged  and 
proved  to  have  been  suffered  by  plaintiff  on  the  occasion  in  ques- 
tion, if  any,  taking  into  consideration  as  elements  of  damage,  so  ' 
far  as  shown  by  the  evidence  to  be  a  natural  and  probable  result  of 
such  injuries,  if  at  all,  mental  and  physical  pain  to  him  therefrom, 
if  any,  including  such  as  he  will  in  reasonable  probability  suffer 
therefrom  in  the  future,  if  any,  and  also  the  reasonable  value  of 
time  lost  to  him  from  such  injuries  down  to  the  trial,  if  any,  and 
aUo,  such  sum,  if  paid  now,  as  will  be  fair  and  just  compensation 
to  him  for  his  diminished  capacity,  from  such  injuries,  to  labor 
and  earn  money  in  the  future,  if  any.** 

The  court  instructs  the  jury  that,  if  the  plaintiff  sustained  dam- 
ages by  reason  of  the  negligence  of  the  defendant  the Com- 
pany, as  alleged,  and  you  find  for  plaintiff,  then  the  measure  of  his 
damage  to  his  person  is  such  sum  in  money  as  you  may  believe 
from  the  evidence  will  compensate  him  for  the  injury  sustained,  if 
any,  and  in  estimating  his  damages  you  should  take  into  considera- 
tion the  mental  and  physical  pain,  if  any,  which  plaintiff  has  suf- 
fered, and  which  he  may  hereafter  suffer,  as  a  result  of  his  injuries, 
if  any ;  and  if  you  believe  from  the  evidence  that  the  injuries  to 
plaintiff,  if  any,  are  of  a  permanent  nature,  and  will  impair  his 
capacity  to  perform  labor  in  the  future,  then  in  addition  to  the 
above  you  should  find  such  sum  as  will  compensate  plaintiff  for 
such  diminished  capacity,  if  any,  to  perform  labor  in  the  future.*^ 

The  jury  are  instructed  that,  if  you  find  for  plaintiff,  you  will  al- 
low him  such  sum  as  you  find  and  believe  from  the  evidence  will, 
as  a  present  cash  payment,  fairly  compensate  him  for  his  diminish- 
ed capacity,  if  any,  you  find  he  has  sustained  on  account  of  his  in- 
juries to  labor  and  earn  money ;  also,  for  the  mental  and  physical 
pain,  if  any,  he  has  suffered  on  account  of  his  injuries,  if  any,  and 
for  the  physical  and  mental  pain,  if  any,  you  find  and  believe  from 
the  evidence  it  is  reasonably  probable  he  will  suffer  in  the  future  on 
account  of  his  injuries,  if  any,  and  all  reasonable  and  necessary 
physicians'  bills,  if  any.** 

«•  WeUs  Fargo  &  Co.  v.  Benjamin  «^  Missouri,   K.   &    T.    Ry.    Co.   of 

(Dv.  App.)  165  S.  W.  120.  Texas  v.  Aycock  (Tex.)  135  S.  W.  19S. 

•1  St.  Louis,  B.  &  AX.  Ry.  Co.  v.  Ver-  «»  Missouri,    K.    &   T.    Ry.    Co.    of 

non  (Qv.  App.)  161  S.  W.  84.  Texas  v.  Dalton.  120  S.  W.  240,  56 

Tex.  Civ.  App.  82. 


§  2035(23)  INSTRUCTIONS  TO  JURIES  2396 

You  are  instructed  that,  if  you  find  for  the  plaintiff  and  allow 
him  damages,  you  will  allow  him  such  sum,  if  paid  now,  as  you  be- 
lieve from  the  evidence  will  be  a  fair  compensation  for  the  injuries 
sustained  by  him;  and  in  estimating  his  damages  you  will  take 
into  consideration  the  mental  and  physical  pain  suffered  by  him  in 
consequence  of  his  injury;  and  if  you  believe  from  the  evidence 
that,  in  consequence  of  his  injury,  he  will  suffer  pain  in  the  future, 
you  will  take  that  into  consideration  in  estimating  his  damages; 
and  if  you  believe  that  in  consequence  of  his  injury  he  has  hereto- 
fore been  prevented  from  laboring  and  earning  money,  and  has 
lost  time,  you  will  take  that  into  consideration  in  estimating  his 
damages,  and  allow  him  the  reasonable  value  of  the  time  so  hereto- 
fore lost  by  him,  if  any,  in  consequence  of  his  injury;  and  if  you 
believe  from  the  evidence  that  in  consequence  of  his  injury  his 
ability  to  labor  and  earn  money  in  the  future  has  been  lessened^ 
you  will  take  that  also  into  consideration  in  estimating  his  dam- 
ages, and  allow  him  such  sum,  if  paid  now,  as  you  believe  from 
the  evidence  will  be  a  fair  compensation  for  his  diminished  capacity, 
if  any,  to  labor  and  earn  money  in  the  future.** 

You  are  instructed  that,  in  the  event  of  your  verdict  being  for  the 
plaintiff,  in  assessing  his  damages,  you  may  take  into  your  consid- 
eration the  reasonable  value  of  time  lost,  if  any,  consequent  upon 
his  injuries,  the  necessary  sums  of  mdney,  if  any,  expended  by 
him  for  medical  attendance  and  medicine  rendered  necessary  by  his 
injuries,  the  bodily  and  mental  pain,  if  any,  suffered  by,  or  that 
may  be  suffered  by,  reason  of  his  injuries;  and  if  you  believe,  from 
the  evidence,  plaintiff's  injury  is  permanent,  and  will  impair  his 
capacity  to  labor  and  earn  money  in  future,  you  may,  in  addition 
to  the  foregoing,  find  such  sum  as  will  be  a  fair  and  reasonable 
compensation  for  his  future  diminished  capacity  to  labor  and  earn 
money.** 

You  are  instructed  that,  if  you  find  for  plaintiff,  you  will  award 
her  such  sum  of  money  as  damages  as  you  believe  from  the  evi- 
dence will  reasonably  and  fairly  compensate  plaintiff  for  the  bodily 
and  mental  pain,  if  any,  reasonably  necessary  medical  expenses,  if 
any,  loss  of  time  from  her  business,  if  any,  and  diminished  capacity 
to  pursue  her  occupation  in  the  future,  if  any,  which  you  believe 
from  the  evidence  the  plaintiff  has  sustained  or  incurred  by  reason 
of  said  injuries,  if  any.** 

You  are  instructed  that,  if  you  should  find  for  plaintiff,  you 
will  allow  him,  by  yopr  verdict,  such  a  sum  of  money  as  you  may 

0*  El    Paso    &    S.    W.    R.    Co.    v.  80  S.  W.  856,  35  Tex.  Civ.  App.  551. 

O'keofo,  110  S.  W.  lOOJ,  50  Tex.  Civ.  e«  Missouri,    K.   &   T.    Ry.   Co.   of 

App.  579.  Texas  v.  White,  55  S.  W.  693,  22  Tex. 

«5  Galveston  City  Ry.  \%  CLapman,  Civ.  App.  424. 
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believe  from  the  evidence  will  fairly  compensate  him  for  the  rea- 
sonable value  of  any  of  his  time  that  you  may  believe  from  the 
evidence  he  has  lost  by  reason  of  his  said  injury;  for  any  reason- 
able expenses  that  you  may  believe  from  the  evidence  he  has  in- 
curred by  reason  of  such  injury  in  the  way  of  medicines  and  medi- 
cal treatment  in  treating  such  injury ;  for  any  decrease  in  his  ca- 
pacity to  labor  and  earn  money  in  the  future,  that  you  may  believe 
from  the  evidence  has  been  caused  by  such  injury;  and  for  any 
physical  suffering  and  mental  anguish  that  you  may  believe  from 
the  evidence  he  has  endured  by  reason  of  such  injury.  In  this 
connection,  however,  you  are  instructed  that  you  can  allow  him 
damages  for  those  things  caused  by  said  injury  from  the  falling  of 
said  block  and  striking  him  only,  and  for  none  other.  So,  if  you 
should  believe  from  the  evidence  that  some  of  the  consequences 
which  plaintiff  claims  were  caused  by  said  block's  striking  him 
on  the  head  are  due  to  some  other  cause,  you  cannot  allow  him  any 
damages  for  such  troubles  so  due  to  some  other  cause.  In  other 
words,. you  can  allow  him  damages  for  only  those  injuries  that  you 
may  believe  from  the  evidence  were  caused  by  said  block's  striking 
him,  if  you  allow  him  any.*' 

The  court  instructs  the  jury  that,  in  case  they  should  find  for 
plaintiff,  he  will  be  entitled  to  recover  such  damages,  if  any,  as  he 
may  have  sustained  as  the  direct  and  proximate  results  of  defend- 
ant's negligence,  if  any.  And,  in  determining  the  amount  of  your 
verdict  for  damages,  you  will  take  into  consideration  the  nature 
and  extent  of  the  injuries  to  plaintiff  so  received,  and  the  physical 
and  mental  pain  resulting  therefrom,  if  any,  and  you  will  also 
consider  any  loss  of  time  or  diminished  capacity  to  earn  money  at 
his  chosen  profession,  if  any,  which  he  may  have  sustained  as  the 
direct  and  proximate  result  of  said  injuries;  and  you  will  assess 
such  damages  for  plaintiff  as  will,  based  upon  the  evidence,  be  a 
just,  fair,  and  reasonable  compensation  for  said  injuries  and  pe- 
cuniary loss  and  damages  he  has  sustained,  if  any,  and  you  will 
also. include  in  your  verdict  such  further  sum  or  sums  of  money, 
if  any,  as  you  may  find  he  has  necessarily  incurred  in  the  proper 
care  and  treatment  of  his  injuries  so  caused  by  defendant,  if  any 
—your  verdict  in  no  event  to  exceed  the  amount  claimed  in  plain- 
tiff's petition.** 

You  are  instructed  that  if,  under  the  law  given  in  this  charge, 
and  the  evidence  submitted  to  you,  you  find  in  favor  of  plaintiff,  you 
will  say  so  by  your  verdict,  and  further  say  by  your  verdict  at 
what  you  assess  his  damages,  if  you  find  any;   and  in  estimating 

•TSbennan    Oil    &    Cotton   Co.    v.  «»  Gnlf,  C.&  S.F.Ry.  Co.  v.  Brown, 

Stewart,  42  S.  W.  241,  17  Tex,  Civ.     40  S.  W.  608,  16  Tex.  Civ.  App.  93. 
App.  59. 
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such  damages  you  are  confined  entirely  to  the  testimony  in  th^ 
case,  under  the  rules  of  law  given  you  in  this  charge.  You  are  au- 
thorized to  take  into  consideration,  in  estimating  such  damages,  if 
any  you  find,  any  medical  bill  you  may  believe  the  plaintiflF  in- 
curred on  account  of  said  alleged  injuries,  the  value  of  the  time  lost 
by  the  plaintiff  during  the  period  necessary  for  his  cure,  and  while 
disabled  from  his  injuries  to  work  and  labor,  taking  into  consid- 
eration the  nature  of  his  business,  and  the  value  of  the  services  in 
conducting  the  same,  and  fair  •compensation  for  the  mental  and 
physical  suflFerings  caused  by  the  injury,  as  well  as  the  probable 
eflfect  of  the  injury  in  future  upon  his  health  and  use  of  his  limbs, 
and  his  ability  to  labor  and  attend  to  his  affairs,  and  generally  any 
reduction  of  his  power  and  capacity  to  earn  money  and  pursue  the 

<:ourse  of  life  which  he  might  otherwise  have  done.** 

« 

i  2035(24).    Utah 

If,  under  the  evidence  and  the  instructions  given  you  by  the  court, 
your  verdict  is  in  favor  of  the  plaintiff^  you  will  assess  his  damages, 
and  in  doing  so  you  have  the  right  and  should  take  into  con- 
sideration his  age  and  his  earning  capacity,  before  and  after  the 
injury,  the  nature  and  extent  of  his  injury,  and  whether -permanent 
or  not,  the  physical  pain  and  mental  anguish  suflfered  and  en- 
dured and  that  he  will  probably  hereafter  endure  by  reason  and 
on  account  of  said  injury,  the  time  lost  and  that  he  will  probably 
hereafter  lose,  as  may  appear  from  the  evidence,  by  reason  of  and 
as  a  direct  result  of  such  injury,. such  expense,  if  any,  as  he  will 
hereafter  incur  in  the  treatment  of  the  injury,  together  with  all  the 
facts  and  circumstances  in  evidence  in  the  case,  and  after  doing 
so  you  will  assess  the  damages  at  such  sum  as  from  the  evidence 
you  may  deem  proper,  not  exceeding  the  amount  claimed  by  plain- 
tiff in  his  complaint.'^ 

You  are  instructed  that,  in  determining  the  amount  of  dam- 
ages, if  any,  that  the  plaintiff  is  entitled  to  in  this  case,  the  jury 
should  take  into  consideration  all  of  the  facts  and  circumstances 
before  them  in  evidence,  the  nature  and  extent  of  plaintifif's  physical 
injuries,  if  any  is  shown  by  the  evidence  to  have  resulted  from  the 
negligent  act,  or  acts,  of  the  defendants,  or  either  of  them,  his  suf- 
fering in  body  and  mind,  if  any,  resulting  from  such  injuries,  and 
also  such  suffering  and  loss  of  health,  if  any,  as  the  jury  may  be- 
lieve from  all  the  evidence  before  them  the  plaintiff  has  sustained, 
or  will  sustain,  by  reason  of  such  injuries,  his  loss  of  time  and 
service  and  inability  to  work  and  earn  money  for  himself,  resulting 

<3o  Missouri,    K.    &   T.    Ry.    Co.    of         7o  Pidno  v.  Utah-Apex  Mining  Co., 
Texas  v.  Klrkland,  32  S.  W.  588,  11      173  P.  900,  52  Utah,  338. 
Tex.  Civ.  App.  528- 
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from  such  injuries,  and  should  find  for  him  such  sum  as  in  the 
judgment  of  the  jury  under  all  the 'evidence  will  be  just.'* 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  then  it  will 
become  your  duty  to  assess  the  damages ;  and  in  finding  damages 
you  should  assess  such  amount  as  will  fully  compensate  him  for 
such  injuries  as  he  has  proved." 

f  2035(25).    Virginlt 

The  court  instructs  the  jury  that,  if  under  all  the  evidence  and 
instructions  of  the  court  they  should  find  for  the  plaintiff,  they 
should  allow  him  Such  sum  as  they  believe  from  the  evidence  will 
compensate  him  reasonably  for  the  injuries  received,  if  any;  and  in 
estimating  his  damages,  if  any,  they  may  take  into  consideration  the 
mental  and  physical  pain  and  suffering,  if  any,  consequent  upon  the 
injuries  received,  the  reasonable  value  of  time  already  lost,  if  any, 
consequent  upon  his  injuries;  and,  if  they  believe  from  the  evi- 
dence that  the  said  injuries  are  permanent  and  will  wholly  or  par- 
tially disable  him  to  labor  and  earn  money  in  the  future,  then  they 
may,  in  addition  to  the  above,  find  such-  sum  as  will,  if  paid  now, 
be  a  fair  compensation  for  his  diminished  capacity,  if  any,  to  labor 
and  earn  wages  in  the  future,  and  in  this  connection  they  may  take 
into  consideration  the  probable  duration  of  the  plaintiff's  life  under 
all  the  proof  in  the  case,''' 

The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiff,  in 
estimating  his  damages  they  may  take  into  consideration  any  bodily 
injuries  which  he  may  have  sustained  by  reason  of  the. accident 
complained  of,  and  any  physical  pain  he  may  have  suffered  there- 
by, and  assess  his  damages  at  such  a  sum  as  they  may  think  just 
and  proper  under  the  evidence  in  this  case,  not  exceeding  the  sum 
of  $ claimed  in  the  declaration.'* 

The  court  instructs  the  jury  that  in  estimating  such  damages 
they  should  take  into  consideration  the  injuries  he  has  sustained 
and  the  bodily  and  mental  suffering  caused  by  the  injury,  together 
with  all  such  sums  as  he  may  have  expended,  if  any,  to  be  cured 
of  his  injury  and  sickness  occasioned  by  such  injury,  and  also  such 
damages  as  will  compensate  him  for  the  loss  of  time  and  earning 
capacity,  so  far  as  they,  the  jury,  may  believe  from  the  evidence 
his  injury  has  caused  him  any  such  loss.'* 

The  court  instructs  the  jury  that,  if  they  shall  find  for  the  plain- 
tiff, then  in  fixing  the  damages  they  should  take  into  considera- 
tion all  of  the  facts  and  circumstances  of  the  case  as  shown  by 

"Bimmick  v.  Utah  Fuel  Co.,  164  T4City  of  Charlottesville  v.  Jones, 

P.  872,   49    Utah,   430.  97  S.  E.  316,  123  Ya.  682. 

« Harrington  v.  Eureka  HUl  Min.  fz  Roanoke  Ry.   &   Electric   Co.   v. 

Co.,  53  P.  737,  17  Utah,  300.  Young,  62  S.  E.  961,  108  Va.  783,  15 

Ts  Chesapeake  &  O.  Ry.  Co.  v.  Ar-  Ann.  Cas.  946. 
rington,  101  S.  E.  415,  126  Ya.  194. 


§  2035(26)  INSTRUCTIONS  TO  JURIES  2400 

the  evidence,  and  fix  the  damages  at  such  sum  as  they  deem  just 
and  proper  in  the  light  of  the  '^hole  evidence,  not  to  exceed  the 

sum  of  $ in  either  case.'* 

The  court  instructs  the  jury  that,  if  they  should  find  for  the 
plaintiff,  they  may,  in  estimating  damages,  take  into  consideration 
the  following:  The  physical  and  mental  suffering  of  plaintiff  re- 
ceived from  his  injury,  his  loss  of  wages  for  the  time  during  which 
he  was  prevented  by  said  injuries  from  working,  proper  compensa- 
tion for  his  being  unable  because  of  said  injuries  to  follow  such  a 
calling  or  business  as  he  could  otherwise  have' followed,  and  for 
moneys  expended  by  plaintiff  or  for  which  he  is  obligated  or  in- 
debted for  medical  and  surgical  attention^,  medicines,  nursing,  etc.''^ 

S  2035(26).   Washington 

You  are  instructed  that,  in  ascertaining  the  damages  all  the  con- 
sequences of  the  injury,  future  as  well  as  past,  reasonably  certain 
to  be  incurred,  are  to  be  taken  into  consideration,  including  loss 
of  time  or  capacity  to  work,  if  any,  damage  to  car,  if  any,  and 
bodily  pain  and  suffering,  reasonable  doctor's  bills,  if  any  has  been 
proved,  bodily  inconvenience,  or  mental  disturbances,  if  shown, 
and  such  sum  awarded,  if  any,  as  will  reasonably  compensate 
the  plaintiff  for  his  injury.  You  will  readily  understand  there  is 
no  exact  legal  standard  by  which  to  measure  damages  for  pain 
and  suffering  or  mental  distraction,  and  upon  these  questions  the 
jury  must  exercise  its  own  good  judgment  and  sound  common 
sense  based  upon  the  evidence  in  the  case.'* 

The  jury  are  instructed  that,  if  you  find  a  verdict  for  the  plain- 
tiff, you  will  allow  him  such  sum  as  will  fairly  compensate  him  for 
the  injury  he  has  sustained,  and  to  determine  its  amount  you  may 
consider  plaintiff's  age,  his  previous  condition  of  health,  his  earn- 
ing capacity,  his  expectancy  of  life,  the  permanency  of  the  injury, 
the  pain  and  suffering  he  has  endured,  and  which  he  will  proba- 
bly suffer  from  the  injury  in  the  future,  and  the  expense  he  has 
incurred  for  physicians  and  hospital  services  on  account  of  such 
mjury.^* 

f  2035(27).   West  Virginia 

The  court  instructs  the  jury  that  if  they  find  for  the  plaintiff,  they 
are,  in  estimating  the  damages,  at  liberty  to  consider  the  health, 
condition,  and  earning  capacity  of  the  plaintiff  before  the  injury, 
as  compared  with  the  present  condition;  also  whether  said  in- 
jury was  permanent  in  its  nature,  and  how  far  it  is  calculated  to 
disable  the  plaintiff  from  engaging  in  those  pursuits  and  occupa- 

T^  Norfolk  &  W.  Ry.  Co.  v.  Denny's  »•  Kane  v.  Nakamoto,  194  P.  381. 

Adm'r,  56  S.  B.  321,  106  Va.  383.  t»  Richardson  v.  City  of  Spokane, 

TT  Virginia  &  S.  W.  Ry.  Co.  v.  Bal-  122  P.  330,  67  Wash.  621. 
ley,  49  S.  E.  33,  103  Ya.  205. 
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• 

tions  for  which,  in  the  absence  of  said  injury,  he  would  have  been 
qualified;  also  the  physical  suffering  to  which  he  was  subjected 
by  reason  of  said  injury;  also  any  "losses"  that  may  occur  in  the 
future  to  the  plaintiff,  provided  they  are  such  as  the  jury  believe 
from  the  evidence  will  actually  result  to  the  plaintiff  as  the  proxi- 
mate damages  of  the  wrongful  act  complained  of;  al^o  all  neces- 
sary and  legitimate  expenses  incurred  by  the  plaintiff  because  of 
said  injury;  and  the  jury  are  to  allow  such  dama??cs  as,  in  the 
opinion  of  the  jury,  will  be  a  fair  and  just  pecuniary  compensation 
for  the  injury  which  the  plaintiff  has  sustained.** 

I  2035(28).    WiaooMlD 

You  are  instructed  that  you  will  name  such  sum  as  you  find 
from  a  preponderance  of  all  the  credible  evidence  in  the  case,  to 
a  reasonable  certainty,  will  be  required  to  fairly  and  reasonably 
compensate  the  plaintiff  in  money  for  such  loss  of  earnings  and 
such  pain  and  suffering,  both  mental  and  physical,  as  you  are  sat- 
isfied is  chargeable  to  the  injury,  and  also  for  such  loss  of  earn- 
ings, if  any,  and  the  impairment,  if  any,  of  capacity  to-  earn  a 
livelihood  in  the  future,  as  it  is  reasonably  certain  will  result  from 
the  injury,  and  such  pain  and  suffering,  both  mental  and  physical, 
if  any,  as  it  is  reasonably  certain  he  will  suffer  in  the  future.** 

The  jury  are  instructed  that,  if  the  plaintiff  is  entitled  to  re- 
cover at  all  in  this  action,  he  is  entitled  to  such  sum  as  will  fully 
compensate  him  for  such  loss  of  earnings  as  you  are  satisfied  by 
the  evidence  he  has  reasonably  sustained  as  a  result  of  the  injury; 
for  all  bodily  pain  and  suffering  and  mental  suffering,  which  he 
lias  endured  by  reason  of  the  injury  complained  of;  and  for  such 
permanent  injuries  as  you  are  satisfied  from  a  fair  preponderance 
of  the  evidence  it  is  reasonably  certain  the  plaintiff  will  suffer  in 
the  future  by  reason  of  the  injury  complained  of.  You  will  an- 
swer this  question  regardless  of  your  answers  to  the  other  ques- 
tions and  assess  such  damages  as  you  are  satisfied  by  the  evidence 
considered  under  the  instructions  given  to  you,  will  fully  com- 
pensate the  plaintiff  for  all  the  elements  of  damage  I  have  sug- 
gested to  you.** 

The  jury  are  instructed  that  you  should  consider  the  nature 
and  extent  of  plaintiff's  injuries  and  physical  pain  and  suffering, 
and  the  mental  injury  and  anxiety  which  she  has  endured,  aiid 
the  extent  of  impairment,  if  any,  of  her  physical  or  mental  pow- 

••  Perkins  v.  Monongabela  Valley  ^^Bassett  v.  Milwaukee  Northern 
Traction  CJc,  05  S.  E.  797,  81  W.  Va.  Ry.  Co.,  170  N.  W.  944,  169  Wis.  152. 
781,  8  2  Soreiisen  v.  J.  I.  Case  Threshing 

Mach.  Co.,  109  N.  W.  84. 129  Wis.  366. 
Inst.to  JUBI£8— 151 
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• 

ers,  or  both,  which  you  believe  from  the  whole  evidence  to  have 
been  brought  upon  her  by  reason  of  such  injuries.*' 

The  jury  are  instructed  that  plaintiff  is  entitled  to  such  amount 
of  damages  as,  in  your  judgment,  will  compensate  her  for  all  the 
physical  injuries  directly  resulting  from  the  negligence  complained 
of,  as  well  as  the  mental  suffering  resulting  therefrom.  This  does 
not  include  punitory  damages,  but  does  include  such  pain  and 
suffering  of  body  and  mind  as  you  find,  from  the  evidence,  she  has 
suffered  from  the  negligence  of  the  defendant,  and  without  her 
fault,  and  which  is  directly  the  result  of  such  negligence.  If  you 
find  the  plaintiff  is  entitled  to  recover,  say,  from  all  the  evidence, 
how  much  will  compensate  her  for  all  the  injuries  sustained, — the 
pain  and  suffering  caused  by  the  negligence  complained  of,  if  you  so 
find,  if  you  find  it  was  the  direct  result  thereof.  By  compensator^' 
damages  we  mean  such  damages  as,  in  your  judgment,  will  be  a 
reasonable  compensation  to  the  plaintiff  for  all  the  pains  and  suf- 
fering, in  the  past,  resulting  from  the  accident,  and,  also,  any  fu- 
ture suffering  therefrom,  which,  from  the  evidence,  you  may  find 
is  reasonably  certain  to  result  from  said  injury.** 

§  2036.    Recovery,  in  one  action,  of  all  damages  past,  present,  and 
future 

§  2036(1).    Mtehigan 

The  jury  are  instructed  that  a  person  who  receives  an  injury 
can  have  but  one  right  of  action.  When  he  comes  before  a  jury 
once,  that  is  the  end  of  his  case;  and  therefore,  if  he  is  entitled 
to  recover  at  all,  he  is  entitled  to  recover  for  the  injuries  he  has 
received  in  the  past,  that  which  he  endures  at  present,  and  that 
which  he  is  likely  to  Endure  in  the  future,  so  far  as  they  are  cov- 
ered in  the  declaration.** 

§  2036(2).    North  Carolina 

The  jury  are  instructed  that  in  this  class  of  cases  the  plaintiff 
is  entitled  to  recover  as  damages  one  compensation  for  all  injuries, 
past  and  prospective,  in  consequence  of  the  defendant's  wrongful 
or  negligent  acts.  These  are  understood  to  embrace  indemnity 
for  actual  nursing  and  medical  expenses  and  loss  of  time  or  loss 
from  inability  to  perform  ordinary  labor,  or  incapacity  to  earn 
money.  Plaintiff  is  to  have  a  reasonable  satisfaction  for  loss  of 
Soth  bodily  and  mental  powers,  or  for  actual  suffering,  both  of 
body  and  mind,  which  are  the  immediate  and  necessary  conse- 
quences of  the  injury .•• 

8«PumorIo  V.  City  of  Merrill,  103  «b  Wilton  v.  City  of  Flint,  87   N. 

N.  W.  464,  125  Wis.  102.  W.  86,  128  Mich.  156. 

8#  Stutz  V.  Chicago  &  N.  W.   Ry.  ««  Oark  v.  Durham  Traction  Co., 

Co.,   40  N.   W.   653,   73   Wis.   147,   9  59  S.  E.  518,  138  N.  C.  77,  107  Am. 

Am.  St.  Rep.  769.  St.  Rep.  526. 
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§  2037.    Permanent  injuries 
f  2037(1).    Keotaoky 

You  are  instructed  that,  if  you  find  for  plaintiff  under  instruc- 
tion No.  ,  and  further  find  from  the  evidence  that  the  in- 
jury is  permanent,  you  will  award  him  such  sum  in  damages  as 
will  fairly  and  reasonably  compensate  him  for  any  pain  and  suf- 
fering, mental  or  physical,  which  he  has  endured,  and  which  it 
appears  from  the  evidence  he  will  thereafter  endure,  as  the  direct 
and  proximate  result  of  such  injury,  and  for  the  permanent  im- 
pairment of  his  power  to  earn  money,  together  with  any  reasona- 
ble expenses  incurred  by  him  for  medical  services,  not  exceeding 
$ ^  and  medical  supplies,  not  exceeding  $ ,  and  the  to- 
tal amount  of  your  award  shall  not  in  any  event  exceed  $ , 

the  amount  claimed  in  the  petition.^ 

I  2037(2).    Marylaod 

You  are  instructed  that,  in  estimating  damages,  the  jury  are  to 
consider  the  health  and  condition  of  the  plaintiff  before  the  in-  . 
juries  complained  of,  as  compared  with  her  present  condition  in 
consequence  of  such  injuries,  and  whether  the  same  are  in  their 
nature  permanent,  and  how  far  they  are  calculated  to  disable  the 
plaintiff  from  engaging  in  those  business  pursuits  for  which,  in 
the  absence  of  such  injuries,  she  would  have  been  qualified;  and 
also  the  physical  and  mental  suffering  to  which  she  had  been  sub- 
jected by  reason  of  said  injuries,  and  the  jury  are  to  allow  such 
damages  as,  in  their  opinion,  will  be  a  fair  and  just  compensation 
for  the  injuries  suffered.** 

{  2037(3).    Texas 

You  are  instructed  that,  if  you  find  for  the  plaintiff  under  the 
foregoing  instructions,  you  will  assess  such  damages  as  will,  in 
your  judgment,  reasonably  and  fairly  compensate  him  in  money 
for  the  physical  and  mental  pain,  if  any,  consequent  upon  his  in- 
juries received,  also,  if  from  a  preponderance  of  the  evidence  you 
believe  that  plaintiff's  injuries,  if  any,  are  permanent,  and  will 
diminish  his  ability  to  labor  and  earn  money  in  the  future,  then 
in  addition  you  will  allow  him  such  sum  as  in  your  judgment  will 
reasonably  and  fairly  compensate  him  for  the  diminution,  if  any, 
in  his  capacity  to  labor  and  earn  money  in  the  future.** 

I  2037(4).   Virginia 

The  court  further  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  plaintiff  in  this  cause  has  been  permanently  • 

«T  LouisTiUe  &  N.  R.  Co.  v.  Lynch,  Baltimore  v.  Kolken,  78  A.  383,  114 
128  S.  W.  362.  137  Ky.  696.  Md.  160. 

■•United   Rys.   &   Electric  Co.   of         89  Kirby  Lumber  Co.   v.  Bratcher 

(Civ.  App.)  191  S.  W.  700. 
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injured  by  reason  of  the  accident  complained  of,  he  has  the  right 
to  recover  prospective  as  well  as  past  damages,  not  exceeding 
$ ,  the  amount  claimed  in  the  declaration.** . 

«  2037(5).   West  Virginia 

The  court  further  instructs  the  jury  that,  if  they  believe  from 
all  the  evidence  that  plaintiff's  injury  is  permanent,  and  further 
find  from  such  evidence  for  the  plaintiff,  then  in  assessing  plain- 
tiff's damages  they  may  consider  plaintiff's  probable  duration  of 
life,  the  physical  and  mental  suffering,  if  any,  of  plaintiff,  his  loss 
of  wages,  if  any,  proper  compensation  fgr  not  being  able  to  per- 
form or  follow  his  calling  or  business,  if  any,  and  money,  if  any, 
shown  to  be  spent  by  him  for  medical  and  surgical  treatment** 

§  2038.    Injuries  not  permanent 

You  are  instructed  that  if  you  find  for  plaintiff  under  instruction 

No.  ,  and  further  find  from  the  evidence  that  his  injury  is 

not  permanent,  then  you  will  award  him  such  sum  in  damages  as 
will  fairly  and  reasonably  compensate  him  for  any  pain  and  suf- 
fering, mental  or  physical,  which  he  has  endured,  or  which  it  is 
reasonably  certain  from  the  evidence  he  will  yet  endure,  as  the  di- 
rect and  proximate  result  of  the  injury,  and  for  any  time  which 
he  has  lost,  or  which  it  is  reasonably  certain  he  will  hereafter  lose, 
as  the  direct  and  proximate  result  of  such  injury,  together  with 
such    reasonable   expenses    for   medical    services,    npt    exceeding 

$ ,  and  medical  supplies,  not  exceeding  $ — ,  as  have  been 

expended  by  him,  and  in  no  event  may  you  award  him  more  than 
$ ,  the  amount  claimed  in  the  petition.** 

§  2039.    Prospects  of  plaintiff  in  his  particular  vocation 

§  2039(0-    Georgia 

The  jury  are  instructed  that  you  should  also  take  into  consid- 
eration and  give  the  proper  effect  to  any  evidence  before  you, 
if  there  be  such,  tending  to  show  that  there  were  reasonable  pros- 
pects of  increased  earnings  on  the  part  of  the  plaintiff  in  case 
he  had  not  been  injured.*^ 

§  2039(2).   Washloatoo 

You  are  instructed  that,  if  you  should  find  from  the  evidence 
that  the  plaintiff  was  a  trainman  of  experience  and  in  line  for 
promotion,  you  have  a  right  to  consider  these  facts  in  determin- 
ing the  amount  of  damages  to  be  awarded  to  him  if  you  find  in  his 
favor.** 

»o  City  of  Charlottesville  v.  Jones,  »3  j.   s.  Betts  Co.  v.  Hancock,  77 

97  S.  E.  316,  123  Va.  682.  S.  E.  77.  139  Ga.  198. 

81  Howes  V.  Baltimore  &  O.  R.  Co.,  »*  3klyhra  v.  Chicago,  M.  &  P.   S. 

87  S.  E.  456,  77  W.  Va.  362.  jRy.  Co.,  112  P.  939,  62  Wash.  1. 

••2  Louisville  &  N   R.  Co.  v.  Lynch, 
126  S.  W.  362,  137  Ky.  696. 
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§  2040.    Phsrsical  pain,  mental  anguish,  and  nervous  shotk 

{2040(1).   Alabama 

The  court  charges  the  jury  that,  if  they  are  reasonably  satisfied 
from  the  evidence  in  this  case  that  the  plaintiff  is  entitled  to  re- 
cover, then,  in  arriving  at  a  verdict,  it  is  the  duty  of  the  jury  to 
consider  whether  or  not  the  plaintiff  suffered  mental  and  physical 
pain  on  account  of  injury  to  his  leg,  and  whether  or  not  he  was 
rendered  a  cripple  for  life;  and  if  the  jury  are  reasonably  satisfied 
from  the  evidence  that,  as  the  proximate  result  of  his  injury  to 
his  leg,  he  did  suffer  mental  and  physical  pain,  and  was  rendered 
a  cripple  for  life,  it  is  the  duty  of  the  jury  to  render  such  a  verdict 
as  the  jury  find  to  be  sufficient  to  compensate  the  plaintiff  for  pain 
and  suffering  and  his  crippled  condition,  but,  of  course,  your  ver- 
dict could  in  no  event  be  greater  than  the  amount  claimed  in  the 
complaint.** 

The  court  charges  the  jury  that  physical  and  mental  pain,  when 
proved,  are  actual  damages,  and  may  be  looked  to  by  the  jury  in 
die  estimation  of  such  damages,  if  from  the  whole  evidence  you 
find  that  plaintiff  should  have  a  verdict.** 

§  2040(2).   Arkansas 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  you 
shall  find  for  him  in  such  sum  to  which  you  find  from  a  preponder- 
ance of  the  evidence  the  plaintiff  is  entitled.  And  in  determining 
this  amount  you  will  compensate  the  plaintiff  for  all  the  pain  and 
suffering  endured  by  him  which  has  resulted  from  said  injury,  or 
which  shall  thereafter  result  therefrom,  if  you  find  from  a  pre- 
ponderance of  the  evidence  that  there  will  be  pain  and  suffering 
therefrom  in  the  future.  You  will  also  consider,  iii  arriving  at  the 
amount  of  your  verdict,  the  effect  of  said  injury  on  his  nervous 
system,  if  you  find  the  nervous  system  of  said  plaintiff  has  been 
impaired  by  reason  of  said  injury  and  the  shock  and  fright  inci- 
dent and  connected  with  the  injury.  You  shall  further  consider 
the  probable  duration  of  the  injury  to  the  nervous  system  of  the 
plaintiff,  together  with  the  probable  effect  in  the  future  on  the 
mental  and  physical  condition  of  the  plaintiff  resulting  from  the 
impaired  nervous  system,  which  may  have  been  proved  by  a  pre- 
ponderance of  the  evidence,  if  any  have  been  so  proved.*' 

I  2040(3).    Colorado 

You  are  instructed  that  you  may  take  into  consideration  the 
nature  and  character  of  the  injuries,  the  mental  and  physical  pain, 
if  any,  plaintiff  has  suffered,  or  will  suffer  as  the  proximate  re- 
ts Mobile  Light  &  R.  Co.  V.  Hughes,         »7  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
«7  So.  278,  190  Ala.  216.  Bird,  153  S.  W.  104,  106  Ark  177. 

M  Alabama  &  S.  R.  Co.  v.  Davis, 
24  So.  862,  119  Ala.  DV2. 
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suit  of  such  injuries,  providing  such  injuries  and  suffering  have 
been  pleaded  by  the  plaintiff  in  her  complaint,  and  proved  by  a 
fair  preponderance  of  all  the  evidence  introduced  on  the  trial.** 

§  2040(4).    Georgia 

The  court  instructs  the  jury  that  the  plaintiff  sues  and  contends 
for  damages  for  pain  and  suffering.  The  court  instructs  you  fur- 
ther that  pain  and  suffering  is  an  element  of  damages  which  the 
law  recognizes.  If  you  believe,  from  the  evidence  in  this  case, 
that  the  plaintiff  is  entitled  to  recover  of  the  defendant  any  sum 
on  account  of  pain  and  suffering  resulting  from  the  injury  alleged 
and  as  stated  in  the  declaration,  then  the  amount  of  such  recovery 
would  be  and  is  left  by  the  law  to  the  enlightened  consciences  of 
impartial  jurors.  The  court  instructs  you  further  that  if  you  find 
that  the  plaintiff  is  entitled  to  recover,  under  the  evidence  and 
under  the  rules  *of  law  given  you  in  charge,  you  would  be  author- 
ized to  find  such  amount  in  damages  as  would  compensate  her  for 
the  physical  and  mental  pain  which  she  has  suffered  as  a  direct 
and  proximate  result  of  the  defendant's  negligence,  if  you  find 
that  the  defendant  was  negligent.  This  would  be  such  compen- 
sation, however,  as  would  be  compensation  without  injustice  to 
the  defendant.  If  you  find  that  she  has  suffered  pain,  mental  and 
physical,  up  to  the  present  time,  if  you  find  that  her  injury  is 
such  as  will  probably  cause  her  future  pain  and  suffering,  mental 
and  physical,  you  would  be  authorized  to  allow  her  compensation 
for  such  mental  or  physical  pain  and  suffering.  If  you  allow  her 
an  amount  for  any  future  mental  and  physical  pain  and  suffering, 
you  must  reduce  that  amount  to  its  present  cash  value,  figured 
at  the  rate  of  — per  cent,  per  annum.** 

The  jury  are  instructed  that  the  loss  of  ability  to  labor  is  pain 
and  suffering.* 

The  jury  are  instructed  that  the  plaintiff  also  sued  for  pain  and 
suffering,  which  she  claims  to  have  sustained,  and  alleges  that  she 
will  still  continue  to  endure  this  pain,  and  that  her  general  health 
has  been  impaired.  Now,  that  comes  under  the  general  head  of 
pain  and  suffering.  There  is  no  mathematical  measure  given  by 
law  for  this.  The  jury  ascertains  from  the  evidence,  if  defendant 
is  liable,  how  much  pain  and  suffering  has  been  undergone  by 
plaintiff,  and  how  much  she  will  undergo,  if  the  evidence  discloses 
it.  Then  they  will  find  for  her  what  their  enlightened  consciences, 
as  impartial  jurors,  would  find  from  the  evidence  to  be  fairly  com- 
pensatory to  her,  and  at  the  same  time,  fair  to  the  defendant.* 

»«  Colorado  Springs  &  I.  Ry.  Co.  v.  i  City  of  Rome  v.  Ford,  79  S.  E. 

Marr,  141  P.  142.  26  Colo.  App.  48.  24.*^,  13  Ga.  App.  386. 

•»  Pldcock  V.  West,  102  S.  E.  360,  2  Mayor,  etc.,  of  Savannah  v.  Du 

24  Ga.  App.  785.  Four,  78  S.  E.  779,  IS  Ga.  App.  61. 
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{2040(5).    Illinois 

The  court  instructs  the  jury  that  if,  under  the  evidence  and  in- 
structions of  the  court,  you  find  the  defendant  guilty,  then,  in  as- 
sessing the  plaintiff's  damages,  if  any  such  damages  as  are  alleged 
in  her  declaration  are  proved,  you  have  a  right  to  take  into  con- 
sideration the  nature,  extent,  and  character  of  the  injury  sustained 
by  her,  so  far  as  the  same  is  shown  by  the  evidence,  if  any  such 
are  so  shown,  the  pain  and  suffering  undergone  by  her  in  conse- 
quence of  such  injury,  if  any  such  is  shown  by  the  evidence,  and 
assess  damages  in  such  sum  as,  in  your  judgment,  will  compensate 
the  plaintiff  for  such  injury  and  pain  and  suffering.* 

i  2040(6).    iBdiant 

The  jury  are  instructed  that,  in  estimating  the  plaintiff's  dam- 
ages, it  is  proper  that  you  should  take  into  consideration  the*  plain- 
tiff's physical  and  mental  suffering.* 

12040(7).    Mississippi 

The  court  instructs  the  jury,  for  the  plaintiff,  that  if  they  find 
for  the  plaintiff  they  should  find  a  verdict  for  such  an  amount  as 
in  their  judgment  the  evidence  in  the  case  warrants;  and  in  fixing 
the  amount  the  jury  should  take  into  consideration  the  physical 
pain  and  mental  anguish  which  plaintiff  suffered  as  a  result  of  his 
injury,  if  they  believe  from  the  evidence  he  suffered  such  pain 
and  anguish.* 

jf  2040(8).    MissoHri 

The  court  instructs  the  jury  that  ff  under  all  the  evidence  in 
this  case,  and  the  other  instructions,  if  any,  given  you,  you  find 
your  verdict  in  favor  of  the  plaintiff  and  against  the  defendant, 
you  will  assess  her  damages  in  such  sum,  if  any,  as  you  may 
believe  and  find  from  the  evidence  in  this  case  will  fairly  compen- 
sate her  for:  First,  any  physical  pain  of  body  and  anguish  of 
mind,  if  any,  which  you  may  find  from  the  evidence  she  has  suf- 
fered as  a  direct  result  of  her  injuries;  and,  second,  from  any 
nervous  shock,  if  any,  which  you  may  find  from  the  evidence  she 
has  suffered,  if  any,  as  a  direct  result  of  her  injuries.* 

The  court  further  instructs  the  jury  that  if  under  the  evidence 
and  the  law  as  declared  in  the  other  instructions  of  the  court  you 
decide  to  find  a  verdict  in  favor  of  plaintiffs,  and  if  you  further 
find  from  the  evidence  that  Mrs. sustained  an  injury  to  her 

» Springfield    Consol.    Ry.    Co.    v.  «  ^lUton  v.  Holtzman  (App.)  216  S. 

Hoeffner,  51  N.  E.  884,  175  111.  634.  W.  828.    An  objection  to  tills  instruc- 

«  Pittsburg,  C,  C.  &  St.  h.  Ry.  Co.  tion  on  the  ground  tliat  it  directed  ft 

T.  M<mtgomery,  49  N.  R  582, 152  Ind.  verdict    against   the   defendant,    re- 

1,  69  L.  tR.  A«  875,  71  Am.  St.  Rep.  gardless  of  bis  negligence,  was  over- 

301.  ruled. 

« Lindsey  Wagon  Co.  v.  Nix,  67  So. 
4j9,  108  Mis&  814. 
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nervous  system  as  a  direct  consequence  of  the  facts  recited  in  the 
first  instruction  of  the  court  (if  you  find  from  the  evidence  the 
facts  to  be  as  therein  recited),  and  that  there  has  been  thereby 
directly  caused  to  Mrs.  a  hysterical  condition  which  pro- 
duces sensations  and  impressions  of  pain  and  suffering  to  her,  then 
she  is  entitled  to  recover  as  part  of  the  damages  for  her  pain  of 
mind  reasonable  compensation  for  the  kind  of  pain  and  suffer- 
ing last  above  described  (if  any)  which  you  may  find  she  has 
already  endured  as  a  direct  result  of  said  injury,  as  well  as  for  such 
pain  and  suffering  of  that  nature,  if  any,  as  you  may  find  from 
the  evidence  she  is  reasonably  certain  to  endure  hereafter.' 

The  court  instructs  you,  gentlemen  of  the  jury,  that  if  you 
find  for  plaintiff  you  should,  in  estimating  his  damages,  consider 
his  physical  condition  before  and  since  receiving  the  injuries  for 
which  he  sues,  as  shown  by  the  evidence,  the  physical  pain  and 
mental  anguish,  if  any,  suffered  by  him  on  account  of  his  injuries 
at  the  time  of  and  since  such  injuries,  as  shown  by  the  evidence ; 
and  for  such  mental  anguish  and  physical  pain  and  injury,  if  any, 
as  you  may,  from  the  evidence,  find  it  is  reasonably  certain  he  will 
suffer  in  the  future  therefrom,  and  you  will  find  a  verdict  for 
such  sum  as,  in  your  judgment,  will,  under  the  evidence,  reasona- 
bly compensate  him  for  such  injuries.' 

I  2040(9).    Okiahpma 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff, 
then  you  should  allow  him  such  a  sum  as  in  your  judgment,  based 
upon  the  testimony  in  this  case,  would  be  a  reasonable  present 
payment  in  cash  for  the  damages  sustained,  if  any,  by  the  plain- 
tiff, and  you  may  take  into  consideration  his  health  and  physical 
condition  prior  to  the  injury.  If  you  believe  from  the  evidence 
that  his  health  and  physical  condition  since  then  is  impaired  as  a 
result  of  such  injury,  if  any,  then  you  may  also  consider  whether 
or  not. he  has  been  permanently  injured,  if  any,  and  to  what  ex- 
tent, if  any,  he  may  have  endured  physical  suffering  as  a  natural 
and  inevitable  result  of  such  injury,  and  you  may  consider  what, 
if  any,  the  effect  of  such  injury  may  have  been  upon  him  in  the 
future  in  respect  to  pain  and  suffering,  both  physically  and  men- 
tally, if  any,  and  you  may  consider  what  physical  pain  and  mental 
suffering,  if  any,  the  plaintiff  suffered  as  a  direct  cause  of  the  in- 
jury, and  allow  him  such  sum  as,  in  the  exercise  of  sound  discre- 
tion, you  may  believe,  from  all  the  facts  and  circumstances  in  evi- 
dence, would  be  fair  and  just,  not  to  exceed  $ .® 

T  Westerrelt  v.   St.   Louis  Transit  »  City  of  Ada  v.  Smith,  175  P.  924. 

Co.,  121  S.  W.  114,  222  Mo.  325.  An  objection  to  this  instruction  on 

8  Maguire  v.  St  I^uis  Transit  CJo.,  the  ground  that  it  allowed  a  recovery 

78  S.  W.  838,  103  Mo.  App.  459.  for     mental     anguish,     disconnected 
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12040(10).    Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  defendant  was  guilty  of  negligence  upon  the  occa- 
sion mentioned  in  the  plaintiff's  declaration,  and  that  as  a  result 
of  that  negligence  the  said  plaintiff  was  injured,  they  can  take  into 
consideration  not  only  the  bodily  pain  and  suffering  of  the  plain- 
tiflf,  and  the  expenses  she  has  been  put  to,  but,  in  addition,  may  al- 
low such  damages  as  may  reasonably  seem  to  them  fit  for  the 
mental  suffering  and  nervous  shock  which  has  resulted  or  may 
result  from  the  said  negligent  act  of  said  defendant.^^ 

§  2041.    Recovery  for  disfigurement 
f  2041(1).   Ctlifomlt 

The  jury  are  instructed  that  the  amount  of  the  damages  which 
yon  will  assess  is  left  to  your  judgment  and  discretion,  consider- 
ing the  proper  elements  of  damages,  which  are  as  follows :  Ade- 
quate compensation  for  all  of  the  physical  and  mental  pain  and 
suffering  which  the  plaintiff  suffered  at  the  time  of  the  accident, 
which  he  has  suffered  since  that  time,  and  which  he  is  reasonably 
certain  to  suffer  in  the  future  by  reason  of  his  injuries;  also,  for 
the  mortification  and  anguish  of  mind  which  he  has  suffered,  and 
will  in  the  future  suffer,  by  reason  of  the  mutilation  of  his  body, 
and  the  fact  that  he  may  become  an  object  of  curiosity  or  ridi- 
cule among  his  fellows.** 

§2041(2).    WisooMln 

Heddles  v.  Chicago  &  N.  W.  Ry.  Co.,  46  N.  W.  115,  77  Wis. 
228,  20  Am.  St  Rep.  106.  Quoted  in  Merrill  v.  Los  Angeles  Gas 
&  Electric  Co.,  Ill  P.  534,  158  Cal.  499,  31  L.  R.  A.  (N.  S.)  559, 
139  Am.  St.  Rep.  134.    See  §  2041  (1). 

§  2042.     Same — Injuries  to  convict 

You  are  instructed  that  if  you  find  for  the  plaintiff,  when  you 
come  to  fix  the  amount  of  damages  he  should  recover  in  this  case, 
you  will  give  him  such  sums  of  money  as  you  may  believe  from 
the  evidence  will  compensate  him  for  such  pain  as  he  has  suffered 
on  account  of  the  injury;  such  further  sum  as  you  believe  will 
compensate  him  for  his  personal  disfigurement,  occasioned  by  the 
injury ;  and  give  him  such  other  sums  ,of  money  as  may  reasona- 
bly be  necessary  to  pay  for  the  medicine  and  medical  treatment 
he  has  been  required  to  have  on  account  of  the  injuries  received.** 

from  physical  suffering,  was  not  sus-  Electric  Co.,  Ill  P.  534,  158  Cnl.  499, 

tained.  31  L.  R.  A.  (N.-  S.)  559,  138  Am.  St 

i«  Southern  R.  Co.  v.  Smith,  28  S.  Rep.  134. 
E.  173,  95  Va.  187.  la  St  Louis.  I.  M.  &  S.  Ry.  Co.  v. 

11  Merrm  v.   Los   Angeles  Gas   A  Hydrick,  leo  S.  W.  196,  109  Ark.  23L 
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§  2043.    Recovery  for  injuries  from  fright 

§  2043(0-    Kentucky 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  injuries  complained  of  by  the  plaintiff  were  the  result  of 
fright,  unaccompanied  by  physical  injury  incurred  by  her  or  in- 
flicted on  her  at  the  time  of  the  accident,  you  will  find  for  the 
defendant.^' 

§  2043(2).    Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  plaintiff  suffered  no  physical  injury  or  injuries,  then  you  can- 
not allow  her  any  damages  for  fright  or  mental  anguish,  if  any, 
you  may  believe  she  suffered,  but  any  bodily  suffering  from  cold 
or  from  being  wet,  if  any,  would  be  a  physical  injury  within  the 
meaning  of  this  instruction." 

§  2044.    Loss  of  earnings  and  impairment  of  earning  capacity 
§  2044(1).    Alabama 

The  court  charges  the  jury  that,  if  they  find  for  the  plaintiff, 
they  should  give  him  such  damages  as  will  compensate  him  for  all 
the  earnings  which  the  evidence  shows  he  has  lost  by  his  injuries, 
as  w^ell  as  all  the  earnings  which  the  evidence  reasonably  shows 
he  will  lose  on  account  of  his  injuries  in  the  future,  if  the  jury  are 
reasonably  satisfied  that  he  will  lose  earnings  in  the  future  on  ac- 
count of  his  injuries.^ 

§  2044(2).    Illinois 

The  court  instructs  the  jury  that  if,  under  the  evidence  and  the 
instructions  of  the  court,  the  jury  find  the  defendant  guilty,  then,  in 
assessing  the  plaintiff's  damages,  the  jury  may  take  into  consid- 
eration, not  only  the  loss  and  immediate  damage  arising  from  the 
injury  received  at  the  time  of  the  accident,  but  also  the  permanent 
loss  and  damage,  if  any  is  proved  by  the  evidence,  arising  from  any 
disability  resulting  to  the  plaintiff  from  the  injury  in  question, 
which  renders  her  less  capable  of  attending  to  her  business  than 
she  would  have  been  if  the  injury  had  not  been  received.^* 

§  2044(3).    Kentucky 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiff,  they  will 
award  him  such  sum  in  damages  as  they  may  believe  from  the  evi- 
dence will  fairly  and  reasonably  compensate  him  for  any  physical 
pain  or  mental  anguish  which  he  has  endured,  if  any,  or  which  it  is 
reasonably  certain  he  will  hereafter  endure,  if  any,  and  for  any 

13  Kentucky  Traction  and  Terminal  ib  r^uisville  &  N.  R.  Co.  v.  EHUott, 

Co.  V.  Bain,  170  S.  W.  499,  161  Ky,  52  So.  28,  166  Ala.  419. 
44.  10  North    ChicjiRO    St.    R.    Co.    V. 

i*Dye  V.  Chicago,  etc.,  R.  Co.,  113  Brown,  52  N.  E.  804,  178  111.  187. 
S.  W.  497,  135  Mo.  App.  254. 
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permanent  impairment,  if  any,  of  his  power  to  earn  money,  which 
they  may  believe  from  the  evidence  are  the  direct  and  proximate 
result  of  his  injuries,  if  any,  not  exceeding  in  all,  however,  the  sum 
of  $ ,  the  amount  claimed  in  the  petition." 

I  2044(4).    MMlQan 

The  jury  are  instructed  that  you  are  to  consider,  as  a  third  ele- 
ment of  injury  for  which  the  plaintiff  would  be  entitled  to  recover, 
if  you  find  for  him  upon  the  propositions  of  fact  under  the  instruc- 
tions given  you,  the  loss  of  time  and  the  disability  occasioned  by 
the  alleged  injury.  The  loss  of  time  would  consist  in  the  actual 
loss  from  the  time  of  the  accident  or  injury  until  he  was  restored 
to  health,  or  until  the  wound  was  healed.  You  should  also  con- 
sider the  disability  entailed  by  the  accident,  actual  loss  of  his  serv- 
ices, his  inability  to  work,  to  attend  to  his  ordinary  business  or 
trade,  and  you  should  consider  the  extent  of  his  injury.  To  what 
extent  does  this  injury  deprive  him  from  pursuing  his  avocation, 
and  earning  the  usual  compensation  or  wages  therefor?  It  is  diffi- 
cult, if  not  impossible,  to  give  you  any  definite  or  well-defined 
standard  from  which  to  measure  the  loss  or  injury  he  may  have  sus- 
tained. The  question  as  to  what  amount  the  plaintiff  should  be 
awarded,  rests  largely  in  your  sound  discretion.  You  should  con- 
sider, however,  on  this  branch  of  loss  and  injury,  the  occupation  of 
the  plaintiff,  his  ability  to  earn  wages  before  the  accident  or  in- 
jury, and  the  extent  to  which  such  ability  to  earn  wages  has  been 
diminished  or  lost  to  the  plaintiff.  You  may  consider  the  age  of 
the  plaintiff  and  his  reasonable  expectation  of  life,  which  is  shown 

by  the  evidence  to  be years.    Also,  his  habits  of  industry  and 

*  temperance.  You  should  also  consider  the  contingencies  of  a  much 
shorter  life.  The  plaintiff  may  not  live  to  the  full  period  of  ex- 
pectancy. Also  you  should  consider  the  contingencies  of  sickness 
and  inability  to  secure  employment  at  all  times,  as  well  as  the 
fluctuations  in  value  and  demand  of  his  services,  and  you  should 
make  a  reasonable  deduction  for  these  contingencies.  Whatever 
you  may  determine  to  be  his  actual  injury  or  loss  of  services,  or 
inability  to  earn  wages,  you  can  in  no  event  award  him  a  greater 
sum  for  this  element  of  injury  or  loss  than  the  present  worth  of 
such  loss.  The  actual  loss  of  time  while  he  was  sick  and  unable 
to  work  should  be  awarded  to  him,  but  when  you  come  to  consider 
beyond  that  the  disability  that  he  has  sustained,  which  may  ex- 
tend into  the  future,  you  are  to  determine  as  best  you  can  the  ex- 

iT  Louisville  &  N.  fil  Go.  v.  Briggs,  LlabUity  Act ;  but  tbe  court  says  that 

215  S.  W.  529,  1S5  Ky.  676.    This  in-  the  rule  of  damages  under  such  act  is 

struction  states  the  rule  under  the  not  so  different  from  the  foiiner  rule 

state   law,    while    the    action    was  a»  to  make  the  abore  instruction  re> 

brought  under  the  federal  Employer's  versible  error. 
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tent  of  that  disability,  and  the  injury  that  he  has  sustained — may 
sustain  in  the  future — and,  when  you  have  determined  that  as  near 
as  you  can  in  your  judgments,  that  amount  is  not  to  be,  and  should 
not  be,  the  measure  of  your  verdict,  but  the  present  worth  of  it. 
I  suppose  you  all  understand  what  the  present  worth  of  a  given  sum 
means.  It  is  arrived  at  by  dividing  a  given  sum  by  one  dollar, 
plus  the  legal  rate  of  interest,  or  usual  rate  of  interest,  for  the  giv- 
en time." 

i  2044(5).    OMahona 

You  are  instructed,  further,  that  if  you  find  in  favor  of  the  plain- 
tiff under  the  foregoing  instructions — that  is,  that  he  received  the 
injuries  complained  of  while  in  the  employment  of  the  defendant 
company,  as  a  proximate  result  of  the  negligence  pf  the  defendant 
company  and  not  on  account  of  any  negligence  of  his  own,  which 
caused  or  contributed  to  said  injury — ^then  you  are  instructed  that 
under  said  circumstances  the  plaintiff  would  be  entitled  to  recover 
against  the  defendant,  and  it  would  be  your  duty  to  return  a  ver- 
dict in  his  favor  and  award  him  such  a  sum,  as  damages,  as  you 
may  find  would  fairly  and  reasonably  compensate  him  for  the  in- 
juries he  has  sustained  by  reason  thereof,  and  in  arriving  at  the 
amount  of  his  compensation  you  may  take  into  consideration  the 
loss  of  time,  if  any,  he  has  sustained  by  reason  of  such  injuries, 
the  physical  and  mental  pain,  if  any,  he  has  suffered  on  account 
of  same,  and  the  diminished  earning  capacity,  if  any,  that  he  has 
or  may  continue  to  suffer  as  a  result  of  such  injury." 

8  2044(6).    Texas 

The  jury  are  instructed  that,  if  you  find  in  plaintiff's  favor,  you 
may  take  into  consideration  the  loss  of  time,  if  any,  which  plain- 
tiff has  already  suffered,  as  well  as  the  loss  of  time,  if  any,  which 
you  may  find  he  will  suffer  in  the  future,  and  if  you  find  that  plain- 
tiff is  insane,  and  that  such  insanity  was  proximately  caused  by 
his  injuries,  then  in  estimating  his  damages  the  jury  should  take 
into  consideration  the  fact  of  the  insanity,  so  far  as  it  affects  his 
earning  power.*^ 

{  2044(7).   WashlnjBton 

You  are  instructed  that  if,  through  any  negligence  of  the  carrier 
or  its  employes  a  passenger  is  injured  without  any  fault  or  negli- 
gence on  his  part,  then  such  carrier  becomes  liable  for  all  damages 
that  such  passenger  may  suffer  on  account  of  any  injuries-  so  re- 
ceived or  that  are  directly  and  proximately  traceable  to  such  in- 
juries which  would  be  reasonable  compensation  for  the  pain  and 

i«  Kinney  v.  Folkerts,  48  N.  W.  2S3,  «i  Knox  v.  Rottblns  (Civ.  App.)  151 

84  Mich.  616.  S.  W.  1134.    This  instruction  does  not 

i»  Wichita  Fallsr  &  N.  W.  Ry.  Co.  v.  authorize  the  recovery  of  double  dam- 

Puckett,  157  P.  112,  53  Okl.  463.  agea. 
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suffering  arising  to  him  from  such  injuries  as  well  as  for  all  perma- 
nent injuries  to  him  or  to  any  portion  of  his  body  or  the  per- 
manent impairment  of  any  of  his  organs  and  for  any  injury  to  his 
mental  faculties  caused  by  such  injuries,  and  in  this  connection  if 
you  find  for  the  plaintiff  in  this  action  you  may  consider  the  evi- 
dence,  if  any  relating  to  the  plaintiff's  mental  faculties,  and  if  you 
find  that  the  plaintiff's  mind  or  his  mental  faculties  were  injured  or 
permanently  impaired  by  reason  of  said  injuries,  then  you  may  con- 
sider damages  therefor,  and  in  estimating  such  damages  you  should 
consider  the  degree  of  probable  permanent  injury  to  plaintiff's  mind 
and  to  what  extent  such  impairment  of  plaintiff's  mental  faculties, 
if  any,  lessens  plaintiff's  capacity  for  performing  equally  as  remu- 
nerative employment  as  before  such  injuries ;  and  if  you  find  that 
his  capacity  for  obtaining  employment  or  earning  a  livelihood  has 
been  lessened  by  reason  of  such  injuries  to  his  mind  or  to  his  men- 
tal faculties,  then  you  may  estimate  how  much  less  the  plaintiff 
will  probably  earn  for  the  balance  of  his  life  by  reason  of  such  in- 
juries and  allow  the  plaintiff  therefor.** 

§  2045.    Future  pain,  loss  of  time,  and  earnings,  and  expenditures 

f  2045(1).    Alalwna 

The  court  charges  the  jury  that,  if  they  find  for  the  plaintiff  they 
should  award  him  such  damages  as  will  compensate  him  for  the 
pain  and  suffering  which  he  has  undergone,  and  will  in  future  un- 
dergo, on  account  of  his  injuries,  if  the  jury  are  reasonably  satis- 
fied from  the  evidence  that  he  has  been  caused  suffering,  and  will 
in  future  be  caused  to  suffer  pain,  on  account  of  his  injuries  *• 

I  2045(2).    California 

You  are  instructed  that  in  this  action  the  plaintiff,  if  he  has  shown 
himself  entitled  to  recover,  is  entitled  to  recover  for  all  damages 
which  he  has  suffered  up  to  the  time  of  the  trial,  and  for  all  dam- 
ages that  it  is  reasonably  probable  that  he  will  sustain  in  the  fu- 
ture, not  exceeding  the  sum  claimed  in  the  complaint.  In  estimat- 
ing the  compensatory  damages  in  cases  of  this  character,  all  the 
consequences  of  the  injury,  future  as  well  as  past,  are  to  be  taken 
into  consideration,  including  the  bodily  and  physical  pain  and  suf- 
fering which  is  shown  by  the  proof  to  be  reasonably  certain  to 
have  naturally  resulted  from  the  injury.  The  plaintiff,  if  you  find 
him  entitled  to  recover,  should  be  awarded  compensation  for  all 
expenses  actually  paid  or  incurred  for  doctor's  bills,  not  exceeding 
the  amount  claimed  therefor  in  the  complaint.  If  you  find  that 
plaintiff  is  entitled  to  recover,  and  believe  from  the  evidence  that 
the  injuries  sustained  are  permanent  in  their  character,  this  must 

>«  Cole  V.  Seattle,  R.  &  S.  Ry.  Ck).,  2«  Louisville  &  N.  R.  CJo.  y.  BUiott, 
86  P.  3,  42  Wash.  462.  62  So.  28, 166  Ala.  419. 
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also  be  taken  into  consideration  in  your  estimate  of  damages,  and, 
if  you  find  for  the  plaintiff  in  this  action,  such  sum  should  be  award- 
ed as  in  you  best  judgment  will  fairly  and  fully  compensate  him 
for  any  injuries  received  by  reason  of  the  alleged  negligence  and 
carelessness  of  the  defendant,  not  exceeding  in  amount  the  sum 
claimed  in  the  complaint.** 

The  jury  are  instructed  that  if,  under  the  evidence  and  instruc- 
tions of  the  court,  the  jury  find  for  plaintiff,  then,  in  assessing  the 
plaintiff's  damages,  the  jury  may  take  into  consideration  not  only 
the  loss,  and  immediate  damage  arising  from  the  injuries  received 
at  the  time  of  the  accident,  but  also  the  permanent  loss  and  damage, 
if  any  is  proved,  arising  from  any  disability  resulting  to  the  plain- 
tiff from  the  injury  in  question,  which  renders  him  less  capable  of 
attending  to  his  business  than  he  would  have  been  if  the  injury  had 
not  been  received.** 

§  2045(3).    Illinois 

The  jury  are  instructed  that,  in  assessing  the  damages  in  this 
action,  if  they  find  for  the  plaintiff,  they  may  take  into  considera- 
tion, not  only  the  bodily  disability  occasioned  by  the  accident,  but 
also  any  impairment  of  his  intellectual  faculties  and  general  health, 
if  any,  which  they  are  satisfied,  from  the  evidence,  will  affect  or 
impair  his  future  ability  to  attend  to  his  business  the  same  as  if 
the  injury,  complained  of,  had  not  been  received.** 

The  jury  are  instructed  that,  in  estimating  the  plaintiff's  dam- 
ages, it  will  be  proper  for  the  jury  to  consider  the  effect,  if  any, 
of  said  injury  upon  the  plaintiff's  ability  or  disability  in  the  future 
to  work  or  to  attend  to  his  affairs  generally,  if  the  evidence  shows 
these  will  be  so  affected  in  the  future.*' 

§  2045(4).    Iowa 

You  are  instructed  that,  if  the  plaintiff  has  been  prevented  by 
said  accident  from  performing  labor  on  her  sewing  machine,  you 
should  inquire  and  determine  from  evidence  to  what  extent  she  has 
been  disabled,  if  any,  and  whether  or  not,  under  the  evidence,  such 
disability  is  reasonably  certain  to  continue,  and  allow  her  for  such 
disability  such  sum  as  the  evidence  shows  she  may  be  entitled  to. 
But  the  entire  sum  should  not  exceed  the  amount  claimed  in  the 
petition.** 

84  Hersperger    v.    Pacific    Lnmber  *t  Heidenrelch    v.    Bremner,     176 

Co.,  88  P.  587,  4  Cal.  App.  460.  lU.  App.  280.  The  action  was  by  the 

^5  Treadwell  v.  Whittler,  22  P.  266,  father  as  next  friend. 

80  Cal.  574.  5  L.  R.  A.  498,  13  Am.  as  Bailey  v.  City  of  CentervUle,  78 

St.  .Rep.  175.  N,  W.  831,  108  Iowa,  20. 

2«  imnois  Cent.  R.  Co.  v.  Read,  37 
in.  484,  87  Am.  Dec.  260. 
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12045(5).    Mfssoari 

You  are  instructed  that  if  the  jury  find  for  the  plaintiff,  they 
should  assess  his  damages  at  such  a  sum  as  they  may  believe  from 
the  evidence  will  be  a  fair  compensation  to  him :  First,  for  any  pain 
of  body  or  mind  which  the  jury  may  believe  from  the  evidence  he 
.  has  suflFered  or  will  suffer  by  reason  of  his  injuries,  and  directly 
caused  thereby;  second,  for  any  loss  of  the  earnings  of  his  labor 
and  avocation  which  the  jury  believe  from  the  evidence  he  has 
sustained  or  will  hereafter  sustain  by  reason  of  his  injuries,  and 
directly  caused  thereby.** 

You  are  instructed  that,  in  estimating  plaintiff's  damages,  if  the 
jury  find  for  her,  they  will  take  into  consideration,  not  only  the 
physical  injury  inflicted,  the  bodily  pain  and  mental  anguish  en- 
dured and  suffered,  but  may  also  allow  for  such  damages  as  ap- 
pears, from  the  evidence,  will  reasonably  result  to  her  from  said 
injuries  in  the  future,  not  to  exceed  in  all  the  sum  of  $ .*• 

§2045(6).    Ponnsylvanla 

The  jury  are  instructed  that  plaintiff  is  entitled  to  be  compensat- 
ed to-day,  you  are  compensating  him  to-day,  for  loss  which  he  will 
sustain  in  the  future.  He  is  not  entitled  to  recover  the  full  amount 
of  that  loss  which  he  may  sustain  some  time  in  the  future ;  but  he 
is  entitled  to  recover  a  sum  which  to-day  will  compensate  him  for 
that  loss,  taking  into  consideration  the  fact  that  he  will  have  the 
use  of  that  money  from  the  day  that  he  gets  it  on.  It  is  an  amount 
that  we  call  the  present  worth  of  damages  suffered  in  the  future.^^ 

The  jury  are  instructed  that,  if  you  find  that  plaintiff  is  still  suf- 
fering pain,  she  is  entitled  to  be  compensated  for  the  pain  and  suf- 
fering which  she  will  endure  in  the  future.  As  I  have  told  you  in 
other  cases,  and  I  call  your  attention  to  it  again,  we  have  no  rule 
by  which  you  may  calculate  that  amount.  I  can  give  you  very  little 
instruction  as  to  how  you  may  arrive  at  that  amount.  The  law 
leaves  it  to  your  sound  judgment  as  to  what  she  oug^ht  to  receive 
in  money,  because  the  law  only  knows  to  compensate  in  money. 
What  ought  she  to  receive  in  money  for  the  pain  and  suffering 
which  she  has  endured,  or  will  endure  in  the  future?'* 

12045(7).    Texas 

The  jury  are  instructed  that,  if  the  plaintiff  sustained  .damages 

b^  reason  of  the  negligence  of  the  defendant  the Railway 

Company,  as  alleged,  and  you  find  for  plaintiff,  then  the  measure 
of  his  damage  to  his  person  is  such  sum  in  money  as  you  may  be- 

• 

^•Schmitt  V.  St  Louis  Transit  Co.,         8i  SamaiTa  v.  AUefrhOTiy  Valley  St 

no  S.  W.  421,  115  Mo.  App.  445.  Ry.  Co..  86  A.  287,  2H8  Pa.  409. 

»»  Chilton  V.  City  of  St.  Joseph,  44  »«  Samnrra  v.  Allegheny  Valley  St 

S.  W.  766,  143  Mo.  192.  Ry.  Co.,  86  A.  287,  238  Pa.  469. 
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lieve  from  the  evidence  will  compensate  him  for  the  Injury  sus- 
tained, if  any,  and  in  estimating  his  damages  you  should  take  into 
consideration  the  mental  and  physical  pain,  if  any,  which  plaintiff 
has  suffered,  and  which  he  may  hereafter  suffer,  as  a  result  of  his 
injuries,  if  any;  and  if  you  believe  from  the  evidence  that  the  in- 
juries to  plaintiff,  if  any,  are  of  a  permanent  nature,  and  will  im- 
pair his  capacity  to  perform  labor  in  the  future,  then  in  addition 
to  the  above  you  should  find  such  sum  as  will  compensate  plain- 
tiff for  such  diminished  capacity,  if  any,  to  perform  labor  in  the 
future.'* 

« 

8  2045(8).   Washington 

You  are  instructed  that,  if  you  find  for  the  plaintiff  in  this  ac- 
tion, and  if  you  find  by  a  fair  preponderance  of  the  proofs  that  he 
will  suffer  pain  in  the  future,  and  will  be  subject  to  loss  of  time 
and  expenditures  because  of  such  injuries,  then  you  are  instructed 
that  you  can,  in  estimating  his  damages,  take  into  consideration 
the  probable  amount  of  pain  he  will  suffer,  the  probable  loss  of 
time  and  the  probable  amount  of  expenditure  he  will  be  put  to  in 
the  future  on  account  of  such  injuries,  all  of  which  may  be  in  ad- 
dition to  the  other  items,  if  any,  that  may  enter  into  your  calcula- 
tions, but  in  no  event  shall  the  amount  of  your  verdict  exceed  the 
sum  sued  for  by  the  plaintiff,  to  wit,  $ .•* 

§  2045(9).    WUonnsin 

The  jury  are  instructed  that,  if  you  are  satisfied  from  the  evi- 
dence that  the  injury  that  the  plaintiff  has. suffered  is  permanent 
in  its  nature,  and  will  continue  to  affect  .his  health  and  physical 
condition  in  the  future,  and  cause  him  pain  and  suffering  in  the 
future,  you  should  allow  him,  in  addition,  such  sum  as  will  reason- 
ably compensate  him  for  such  pain  and  suffering  and  impairment  of 
ability  to  earn  a  livelihood  as  he  must  suffer  in  the  future.'* 

§  2046.    Losa  of  profits  of  business 

You  are  instructed  that,  where  the  facts  disclose  such  a  pre- 
ponderance of  the  business  element  over  the  personal  equation,  or 
such  an  admixture  of  the  two  that  the  question  of  personal  earn- 
ings could  not  be  safely  or  properly  segregated  from  returns  up- 
on capital  invested,  the  income  or  profits  from  a  business  should 
not  be  considered  in  determining  the  amount  of  the  damages  to- 
which  the  plaintiff  is  entitled.*' 

as  Missouri,   K.    ft   T.   Ry.    Co.   of  «5  Kenyon  v.  City  of  KTondOYi,  73 

Texas  v.  Aycock  (Civ.  App.)  135  S.  N.  W.  314,  98  Wis.  50. 

W.  198.  »«  Sinper  v.  Martlii,  164  P.  1105,  9a 

s«Cole  v.  Seattle,  R.  &  S.  Ry.  Co^  Wash.  231. 
85  P.  3,  42  Wash.  462. 
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§  2047.     Recovery  by  minor 
I  2047(1).    Georfla 

The  jury  are  instructed  that,  where  a  minor  has  suffered  a  per- 
manent injury,  and  such  minor  is  too  young  to  have  selected  an 
avocation  or  to  begin  to  illustrate  her  earning  capacity,  in  such  cases 
there  is  no  measure  as  to  the  amount  of  damages,  where  such  minor 
is  entitled  to  recover  therefor,  except  the  enlightened  consciences 
of  impartial  jurors,  guided  by  all  the  facts  and  circumstances  of  the 
particular  case." 

i  2047(2).    Iowa 

You  are  instructed  that,  in  estimating  the  damages,  if  any,  you 
will  take  into  consideration  the  physical  and  mental  pain,  if  any, 
plaintiff  has  sustained,  by  reason  of  such  injuries,  if  any,  and,  if 
you  believe  from  the  evidence  that  his  injuries,  if  any,  are  per- 
manent, and  that  it  is  reasonably  certain  that  he  will  hereafter 
suffer  pain  and  anguish  therefrom,  then  you  will  take  this  .into 
consideration  in  estimating  the  damages,  if  any.  However,  you 
will  exclude  from  your  consideration  any  loss  or  impairment  of 
earning  power,  if  any,  during  plaintiff's  minority." 

I  2047(3).    Kontaeky 

The  court  instructs  the  jury  that  if  they  find  for  the  plaintiff,  the 
measure  of  damages  is  a  sum  of  money  equal  to  the  difference  be- 
tween what  plaintiff  will  earn  after  he  is  21  years  old  and  what  he 
would  have  earned  after  his  arrival  at  said  age  had  he  not  received 
the    injuries    described    in    the    proof,    not ,  exceeding,    however. 


i  2047(4).    Missoari 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  you 
will,  in  assessing  her  damages,  take  into  consideration  the  physi- 
cal condition  she  was  in  before  her  injuries  in  question,  the  physi- 
cal pain  and  mental  anguish  she  has  suffered,  occasioned  by  said 
injury,  and  the  physical  pain  and  mental  anguish,  if  any,  you 
believe  from  the  evidence  she  is  likely  to  suffer  in  the  future  be- 
cause of  said  injury,  and,  in  addition  to  this,  you  may  also  consider 
to  what  extent,  if  any,  plaintiff's  capacity  for  earning  a  livelihood, 
after  her  majority,  will  be  impaired  by  said  injuries,  and  you  will 
return  a  verdict  for  her  in  such  sum  as  you  believe  to  be  just  and 
reasonable,  not  exceeding  the  sum  of  $ — .*• 

sTAtlaota,  K.  &  N.  Ry.  Co.  v.  Gard-  impairment  of  earning  power  after 

Der»  49  S.  E.  818,  122  Ga.  82.    In  this  attaining  by  plaintiff  of  his  majority. 

case  there   were   no   averments   nor  »»  South  Covington  &  C,  St.  Ry.  Co. 

evidence  as  to  any  earning  capacity,  v.   Herrklotz,  47  S.  W.  265,  104  Ky. 

» Poller  y.  Illinois  Cent  R.   Co.,  400. 

173  N.  W.  137, 186  Iowa,  680.    Not  ob-  *o  Lange  v.  Missouri  Pac.  Ry.  Co., 

noxious  to  objection  that  it  author-  106  S.  W.  660,  208  Mo.  458. 
izes  allowance  of  damages  for  loss  or 

lNST.lt>  JUBIES— 152 
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The  jury  are  instructed  that,  if  the  jury  find  for  the  plaintiff, 
they  should  assess  his  damages  at  such  sura  as  they  may  believe 
from  the  evidence  will  be  a  fair  compensation  to  him :  (1)  For  any 
pain  of  body  or  mind  which  the  jury  may  believe  from  the  evidence 
he  has  suffered  or  will  suffer  by  reason  of  said  injuries  and  directly 
caused  thereby.  (2)  For  any  loss  of  the  earnings  of  his  labor  after 
he  shall  have  arrived  at  the  age  of  21  years  which  the  jury  may 
believe,  from  the  evidence,  the  plaintiff  has  sustained  by  reason  of 
said  injuries  and  directly  caused  thereby.  But  you  will  not  allow 
any  sum  for  any  earnings  of  his  labor  you  may  believe  he  may  lose 
up  to  the  time  he  becomes  21  years  of  age,  and  you  will  not  allow 
any  sum  for  loss  of  earnings  of  his  labor  thereafter  unless  you  be- 
lieve and  find,  from  the  evidence,  that  he  will  be  disabled  from 
labor  and  lose  the  earnings  of  his  labor  after  he  arrives  at  the  age 
of  21  years  as  a  direct  result  of  his  alleged  injuries.** 

§  2047(5).    Nebraska 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  it  will 
be  your  duty  to  determine  from  the  evidence  the  amount  of  his 
damages,  which  should  be  actual  compensation  for  his  injuries.  In 
doing  so,  you  should  carefully  consider,  from  the  evidence,  the  na- 
ture, extent,  and  character  of  the  injuries  sustained;  you  should 
also  determine  whether  or  not  the  injuries  to  the  plaintiff  are  per- 
manent; and  you  should  allow  him  for  all  damages  which  nat- 
urally and  directly  result  from  his  injuries,  whether  in  the  past  or 
in  the  future.  You  should  allow  him  such  damages  for  bodily 
pain  and  mental  anguish  as,  under  the  evidence,  you  believe  him 
entitled  to;  and  you  should  allow  him  such  damages  for  physical 
and  mental  disability,  -if  any  such  there  be,  as,  from  the  evidence, 
you  believe  him  entitled  to.  The  law  establishes  no  rule  by  which 
to  fix  the  amount  of  damage  for  bodily  pain  and  mental  anguish, 
but  leaves  it  to  you  to  determine  from  the  evidence  the  reasonable 
amount  thereof.  If  you  should  find  from  the  evidence  that  the 
plaintiff  will  suffer  damage  by  reason  of  impaired  capacity  to  earn 
money,  if  any  such  impaired  capacity  you  find,  then,  in  estimating 
this  clement  of  the  plaintiff's  damage,  you  must  bear  in  mind  the 
fact  that  under  the  law  the  plaintiff  would  not  be  entitled  to  his 
earnings  until  after  he  became  twenty-one  years  of  age,  and  you 
should  not  allow  plaintiff  any  damages  for  what  he  might  otherwise 
have  earned  before  coming  of  age.  There  is  no  testimony  in  this 
case  upon  which  you  can  allow  plaintiff  anything  for  expenses 
occasioned  by  his  injuries.*' 

•♦i  Wise  V.   St  Louis  Transit  Co.,         <»  City  of  South  Omaha  v.  SutUffe, 
95  S.  W.  S98,  198  Mo.  546.  101  N.  W.  997,  72  Neb.  746. 
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f  2047(6).    OMahana 

You  are  instructed  that,  in  the  event  you  find  for  the  plaintiflf,  in 
arriving  at  the  amount  of  his  recovery  you  may  take  into  consid- 
eration and  allow  him  reasonable  compensation  for  mental  and 
physical  suffering,  if  you  find  that  he  suffered  any,  and  you  may 
take  into  consideration  the  reasonable  and  probable  effects  in  the 
future  upon  the  health  of  the  plaintiff  and  the  effect,  if  any,  upon 
his  ability  to  earn  a  living  after  he  reaches  the  age  of  21  years.** 

$2047(7).    Taxao 

You  are  instructed  that,  in  the  event  you  find  in  favor  of  plain- 
tiff in  estimating  the  actual  compensatory  damages  to  which  he  is 
entitled,  you  may  take  into  consideration  and  award  him  such  a 
sum  of  money  as  will  fairly  compensate  him  for  physical  and  mental 
suffering  which  he  has  suffered  or  may  suffer  in  the  future,  if  any, 
and  his  diminished  capacity,  if  any,  to  earn  money  after  he  shall 
have  arrived  at  the  age  of  21  years.  You  must  not  allow  him  any- 
thing for  diminished  earning  capacity  during  the  period  of  his 
minority,  and  you  will  award  him  as  a  whole  only  such  a  sum  of 
money  as,  if  paid  now,  would  actually  compensate  him  for  the  in- 
juries, if  any  sustained.** 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  you  will 
assess  his  damages  at  such  a  sum  of  money  as  in  your  opinion 
will  be  a  reasonable  and  just  compensation  for  the  injuries  he  has 
sustained.  In  estimating  the  damages,  you  will  take  into  consider- 
ation the  physical  and  mental  pain,  if  any,  he  has  sustained  by  rea- 
son of  such  injuries,  if  any;  and  if  you  believe  from  the  evidence 
that  plaintiff  has  not  yet  recovered,  and  that  his  injuries  are  per- 
manent, and  that  he  will  hereafter  suffer  pain  and  anguish  there- 
from, and  that  his  ability  to  labor  and  earn  money  subsequent  to 
his  majority  is  and  will  be  impaired  by  reason  of  said  injuries,  if 
any,  then  you  will  take  this  into  consideration  in  estimating  the 
damages;  but  you  will  exclude  from  your  consideration  any  loss 
or  impairment  of  earning  power,  if  any,  during  his  minority.** 

f  2047(8).    VIrolnia 

The  jury  are  instructed  by  the  court  that,  if  they  believe  from 
the  evidence  that  the  defendant  company  is  liable  in  this  action, 
then,  in  estimating  said  damages,  they  should  take  into  considera- 
tion the  bodily  injury,  if  any,  sustained  by  the  plaintiff,  the  pain 
and  suffering  undergone,  the  effects  on  the  health  of  the  sufferer, 
according  to  its  degree,  and  its  probable  duration  as  being  tempo- 

«s  Folsom-Morris  Coal  Mining  Co.      lette  (Civ.  App.)  130   S.  W.  886,  61 
v.  De  Vork,  160  P.  64,  61  Okl.  75,  I*      Tex.  Civ.  App.  619. 
R.  A.  lOlTA.  1290.  45  Cameron  MiU  &  Elevator  Co.  v. 

**  Texas  &  N.  O.  R.  Co.  v.  Brouil-      Anderson,  78  S.  W.  8,  34  Tex.  Civ. 

App.  106. 
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rary  or  permanent,  and  the  pecuniary  loss  sustained  by  the  plain- 
tiff through  his  inability  to  attend  to  his  business  affairs  after  his 
arrival  at  the  age  of  21  years.** 

f  2047(9).   Wltoonsln 

The  jury  arc  instructed  that  you  will  assess  such  sum  as  will 
fairly  and  reasonably  compensate  the  plaintiff  for  the  pain  and 
suffering  the  injury  caused  him,  the  humiliation  or  mental  suffer- 
ing, if  any,  the  deformity  has  caused  him,  and  such,  if  any,  as  it 
will  cause  him  in  the  future.  You  will  also  consider  such  incon- 
venience as  the  injury  has  caused,  and  such,  if  any,  as  it  will  cause 
him  in  the  future,  the  extent,  if  any,  to  which  it  has  diminished 
his  earning  capacity,  and  the  extent,  if  any,  to  which  it  has  af- 
fected his  ability  to  play  the  piano  or  engage  in  other  pastimes, 
but  excluding  from  your  consideration  any  loss  of  earning  capacity 

during  the  minority  of  plaintiff.*' 

• 

§  2048.    Same— Female  minor 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff  is  entitled  to  recover,  then  you  will  de- 
termine the  amount  of  damages,  if  any,  that  she  has  sustained.  In 
determining  such  damages  you  should  take  into  consideration  the 
mental  and  physical  pain,  if  any,  suffered  by  the  plaintiff  and  oc- 
casioned by  the  injury  complained  of,  her  health  and  the  condition 
thereof  before  the  injury  complained  of,  and  the  effect,  if  any,  of 
s^id  injury  on  her  health;  and  in  case  you  find  that  the  plaintiff 
has,  to  any  extent,  been  permanently  injured,  you  should  take  that 
into  consideration  in  determining  her  damages.  You  cannot  allow 
the  plaintiff  anything  for  loss  of  time  from  the  time  of  the  acci- 
dent until  she  reaches  the  age  of ,  and  you  cannot  allow  her 

for  loss  of  time  in  any  amount,  unless  you  find  that  she  has  sus- 
tained a  permanent  injury  from  this  accident,  of  such  a  character 
as  will  reasonably  be  expected  to  interfere  with  her  work  and  cause 

her  to  suffer  loss  of  time  after  she  has  reached  the  age  of, 

years;  and  if  she  has  established  by  a  preponderance  of  the  evi- 
dence a  permanent  injury  of  such  a  character  as  will  interfere  with 
her  work  after  she  reaches  the  age  of ,  and  cause  her  dam- 
age by  loss  of  time,  then  such  loss  of  time  after  she  reaches  the 
age  of years  is  an  element  that  you  should  take  into  con- 
sideration in  reaching  your  verdict.  Another  element  that  you 
may  consider  under  this  question  of  permanent  injury  is  the  scar 
or  scars  on  the  person  of  the  defendant,  which  would  tend  to  dis- 

*«  Richmond  Traction  Co.  v.  Wil-         *t  Sharon  y.  Winnebago  Furniture 
kinson,   43   S.   B.   622,   101   Va.   304.      Mfg.  C9.,  124  N.  W.  209,  141  Wis.  185. 
Washington,  A.  &  Mt.  V.  Elec.  Ry.  Co. 
V.  Quayle,  95  Va.  741,  30  S.  B.  391. 
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figtire  her  and  detract  from  her  general  appearance,  if  any  such 
there  are.  Another  matter  that  you  may  take  into  consideration, 
if  proven  by  a  preponderance  of  the  evidence  that  it  was  caused 
by  the  accident  in  question,  is  the  claimed  interference  with  and 
irregularities  of  plaintiff's  menstruation.** 

§  2049.    Recovery  by  parent  for  injuries  to  minor  child 
9  2049(1).    Dolawart 

You  are  instructed  that  the  father  is  entitled  to  the  services  of 
a  minor  child,  and,  if  such  services  were  lost  or  impaired  by  the 
negligence  of  the  defendant,  the  father  is  entitled  to  be  reasonably 
compensated  for  such  loss  or  impairment.  But  even  if  the  de- 
fendant is  liable,  by  reason  of  its  negligence,  for  such  loss  of  serv- 
ices, a  recovery  can  be  had  only  for  such  a  sum  as  the  evidence 
shows  the  father  actually  sustained  on  account  of  the  injuries  com- 
plained of,  caused  by  the  defendai^t's  negligence,  and  not  for  any 
loss  of  services  caused  by  affliction,  sickness,  disease,  or  anything 
else  that  did  not  result  from  the  accident  and  defendant's  negli- 
gence. In  estimating  the  value  of  the  daughter's  services  to  the 
father,  you  may  consider  her  earnings  and  ability  to  labor.** 

{  2049(2).    Kentucky 

The  court  instructs  the  jury,  if  they  find  for  the  plaintiff,  the 
measure  of  damages  is  the  difference  between  the  said  minor's 
ability  to  earn  money  in  his  present  condition,  and  his  ability  to 
earn  money  had  the  injury  not  happened,  during  his  minority,  as 
shown  by  the  evidence,  not  to  exceed  $ .** 

i  2049(3).    Missavrl 

The  court  instructs  the  jury  that  if  under  the  other  instructions 
you  find  the  issues  in  this  case  for  the  plaintiff,  you  should  assess 
her  damages  at  such  sum  as  you  believe  from  the  evidence  will  be 
fair  and  reasonable  pecuniary  compensation  to  her.  First.  For 
any  sum  she  has  necessarily  expended  or  incurred  liability  for  in 

the  treatment   of  the   injuries   of   her  said  son,  ,   directly 

caused  by  the  negligence  of  the  defendant,  as  defined  in  other  in- 
structions;  for  physicians  and  surgeons,  if  any,  to  the  reasonable 

value  thereof,  not  to  exceed  on  that  account  the  sum  of  $ ; 

and  for  nurses,  medicines,  and  appliances  at  the  hospital  and  hos- 
pital bills,  if  any,  to  the  reasonable  value  thereof,  not  to  exceed  on 
that  account  the  sum  of  $ ;  and  for  medicines  and  appli- 
ances other  than  at  the  hospital,  if  any,  to  the  reasonable  value 
thereof  in  a  sum  not  to  exceed  $ .     Second.     And  also  for 

"Wniis  V.  Schertz,  175  X  W.  321,  eo  Union  News  Co.  v.  Morrow,  46 

188  Iowa,  712.  S.  W.  6. 

« 9  People's  Ry.  Co.  v.  Baldwin,  72 
A.  979,  7  Pennewill,  383. 
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loss  of  services  of  her  said  son  during  his  minority,  and  until  he  ar- 
rives at  the  age  of  21  years,  if  any,  directly  caused  by  the  negli- 
gence of  the  defendant,  as  defined  in  these  instructions,  to  the 
reasonable  value  thereof,  not  to  exceed  on  that  account  the  sum 

of  $ , .and  the  reasonable  expense,  if  any,  of  caring  for  her 

said  son  in  the  future,  and  during  his  minority,  up  to  the  time  he 

arrives  at  the  age  of  21  years,  from  which  should  be  deducted  the 

»  reasonable  cost  of  keeping  her  said  son  from  the  date  of  his  injury 

-    until  he  arrives  at  the  age  of  21  years.     The  plaintiff's  damages, 

however,  cannot  exceed  in  all  the  sum  of  $ ^.*^ 

§  2049(4).    Texas 

The  jury  are  instructed  that  neither  physical  or  mental  suffer- 
ing of  the  boy,  nor  the  mental  anguish  of  the  mother,  in  consequence 
of  the  accident,  if  any,  are  items  or  elements  of  damage  to  be  con- 
sidered by  you,  and  the  value  of  the  boy's  services  during  the 
«  period  of  his  minority,  if  you  should  find  for  the  plaintiff,  is  to  be 
ascertained  by  you  as  best  you  can  from  your  own  judgment,  com- 
mon sense,  and  sound  discretion,  and  the  evidence  before  you.'* 

The  jury  are  instructed  that,  if  you  find  any  damages  for  plain- 
tiff, you  may,  if  the  proof  warrants,  allow  her  a  just  and  reason- 
able compensation  for  expenses  incurred  by  herfor  necessary  med- 
icines, medical  and  surgical  attention,  in  the  caring  of  the  child, 
and  also  a  reasonable,  just,  and  proper  compensation  for  such  serv- 
ices of  said  son,  if  any,  as  the  plaintiff  will  probably  be  deprived 
of  by  reason  of  the  boy's  inability,  if  any,  to  labor  for  her  and  to 
do  her  bidding  before  he  reaches  the  age  of  twenty-one  years,  not 
to  exceed  the  sum  sued  for.*^ 

The  jury  are  instructed  that,  under  the  law,  the  father  is  entitled 
to  the  services  of  his  minor  children  during  their  minority.  Minors 
cannot,  without  their  father's  consent,  make  legal  contracts.     If 

you  believe,  from  the  evidence,  that  was  a  minor,  under 

twenty-one  years  of  age,  that,  without  the  knowledge  or  consent 
of  his  father,  he  engaged  himself  to  defendant,  and  whilst  so  en- 
gaged received  the  injury  alleged,  then  if  such  injury  was  not 
caused  by  said 's  own  negligence,  plain tiflF  is  entitled  to  re- 
cover for  the  loss  of  his  son's  services  whilst  under  medical  treat- 
ment, for  his  necessary  expenses  in  perfecting  a  cure,  including 
medicine  and  extras  required  in  effecting  a  cure,  also  for  all  reason- 
able medical  bills  for  which  the  father  is  liable,  and  for  such  dam- 
si  Meeker  v.  Union  Electric  Light  The  omission  to  state  that  the 
.     &  Power  Co.,  216  S.  W.  938.  amount  fixed  on  by  the  jury  in  re- 

B2  El  Paso  Electric  Ry.  Co.  v.  Kitt  speet  to  loss  of  services  should  be  les- 
(Civ.  App.)  90  S.  W.  678.  sened  by  a  fair  discount,  because  of 

5  3  El  Paso  Electric  Ry.  Co.  v.  payment  to  be  made  now,  cannot  be 
Kitt  (Civ.  App.)  99  S.  W.  587.  This  complained  of,  in  absence  of  a  request 
instruction  is  correct  as  far  as  it  goes,     therefor. 
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ages  as  result  and  flow  directly  from  the  itijury,  such  as  the  di- 
minished value  of  services  up  to  the  arrival  at  the  age  of  majority 
of  said  minor.** 

§  2050.     Recovery  by  husband  for  injuries  to  wife 

f  2050(1).    Missouri 

You  are  instructed  that,  when  a  married  woman  without  fault  on 
her  part,  is  personally  injured  by  the  negligence  of  another,  two 
causes  of  action  arise, — one  for  the  wife,  for  the  pain  and  suffering 
and  the  expenses  she  has  herself  paid,  and  the  other  by  the  hus- 
band, in  his  own  favor,  for  what  he  has  actually  lost.  Now,  this 
is  the  husband's  suit,  and  not  the  wife's;  and  a  decision  of  this 
case  on  its  merits  in  no  wise  affects,  or  has  anything  to  do  with, 
the  wife's  case.  That  case  must  be  independently  tried,  upon  its 
own  merits,  and  this  case  must  be  tried  upon  its  merits  alone,  on 
the  testimony  introduced  here;  and  none  of  the  things  mentioned 
above,  for  which  the  wife  can  sue,  can  be  considered  in  this  case.** 

I  2050(2).    Pennsylvania 

The  jury  are  instructed  that  the  husband  is  entitled  to  the  serv- 
ices of  his  wife.  If  he  loses  those  services  or  any  part  of  them, 
through  the  negligence  of  another,  then  to  the  extent  of  his  loss  in 
money  he  is  entitled  to  be  compensated  in  money.  And  if  you  find 
that  she  is  still  suffering  from  an  injury  received  in  this  accident, 
and  will  c6ntinue  to  suffer  in  the  future,  then,  to  the  extent  that  he 
is  damaged  through  the  loss  of  her  services,  he  is  entitled  to  re- 
cover for  loss  in  the  future.** 

i  2050(3).    Wasbinnton 

You  are  instructed  that,  in  estimating  the  damage  to  plaintiffs, 
if  you  find  for  them,  you  should,  in  so  far  as  is  shown  by  the  evi- 
dence take  into  consideration  the  physical  pain  and  mental  suffering 
of  the  plaintiff  wife,  the  temporary  and  permanent  injuries,  if  any. 
suffered  by  her ;  and  if  you  find  plaintiffs  are  husband  and  wife  you 
will  also  take  into  consideration  what  loss  the  husband  has  or  will 
sustain  by  reason  of  the  inability  of  the  wife  to  perform  the  duties 
of  a  wife,  in  so  far  as  the  evidence  shows  such  loss.*' 

§  2051.     Recovery  by  husband  for  injuries  to  himself  and  wife 

You  are  instructed  that  plaintiff  husband  claims  that  by  reason 
of  the  accident,  his  nervous  system  was  so  shocked  and  injured 
that  he  has  been  unable  to  perform  work  as  he  did  before  that 
time.  He  also  claims  for  the  loss  of  the  services  of  his  wife,  and 
for  expenses  incurred  in  his  efforts  to  cure  her  and  himself.    In  es- 

»*H.  &  G.  N.  R.  CJo.  V.  MUler,  49  56  Samarra  v.  AUogheny  VaUey  St. 

Tex.  322.  Ry.  Co.»  ^6  A.  287,  238  Pa.  469. 

^s'niompson    V.    Metropolitan    St  "'T  Zola  won  ski  v.  Citv  of  Aberdeen, 

Ry.  Co.,  36  S.  W.  625, 135  Mo.  217.  129  P.  1090,  72  Wash.  "^95. 
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timating  his  damages,  your  verdict  should  be  for  such  a  sum  as  wilf 
reasonably  compensate  him  for  his  injuries,  including  therein,  his- 
pain  and  suffering  in  the  past  and  such  as  may  come  in  the  future, 
arising  from  these  injuries,  and  also  for  any  permanent  loss  of 
ability  to  earn  a  living.  It  should  also  include  any  expenses  that 
he  has  incurred  in  attempting  to  cure  himself,  and  his  wife,  and 
for  such  loss  for  the  services  of  his  wife,  as  he  may  have  sustained 
in  the  past,  or  as  may  result  in  the  future,  by  reason  of  the  injuries 
complained  of.** 

§  2052.    Recovery  by  married  woman  for  personal  injuries 
§  2052(1).    Delaware 

You  are  instructed  that  the  plaintiff  wife  claims  that  by  the  acci-^ 
dent  her  collar  bone  was  broken,  her  right  arm  damaged,  and 
her  back  and  spine  became  injured.  She  claims  damages,  in  this 
suit,  for  these  injuries,  as  well  as  for  the  loss  of  money  that  she 
might  make  outside  of  her  family  duties.  The  laws  of  this  state 
provide  that  a  married  woman  may  recover  the  wages  for  her  per- 
sonal labor,  not  performed  for  the  family,  and  may  maintain  an  ac- 
tion therefor,  in  her  own  name  and  her  own  right,  against  her 
husband  or  any  other  person.  Your  verdict  in  the  case  of  plaintiff 
wife,  therefore,  should  be  for  such  sum  as  will  reasonably  com- 
pensate her  for  her  pain  and  suffering  in  the  past,  and  such  as  may 
come  to  her  in  the  future,  by  reason  of  the  injuries  complained  of, 
also  for  any  permanent  disability  arising  therefrom,  and  for  any 
loss  of  wages  she  may  have  sustained  from  her  personal  labors  per- 
formed, not  for  the  family,  but  which  she  would  have  otherwise 
earned.** 

$  2052(2).    Indiana 

You  are  instructed  that,  in  determining  the  amount  of  damages 
to  be  awarded,  you  have  a  right  to  consider  the  nature  of  the  in- 
jury, if  any,  loss  of  time,  if  any,  loss  of  wages,  if  any,  cogether  with 
any  physical  pain  or  mental  anguish  that  the  plaintiff  may  have 
endured,  and  you  have  a  right  to  consider  the  effect  of  such  injury 
upon  her  health,  if  any,  and  as  to  whether  the  injury,  if  any,  will 
be  permanent  or  temporary.  All  injury  must  be  proximately  pro- 
duced by  the  negligent  act$  complained  of.*® 

§  2052(3).    Michigan 

The  jury  are  instructed  that,  in  addition  to  such  damages,  if 
you  find  any,  you  may  consider  in  connection  therewith  the  ques- 
tion of  the  loss  of  services  and  her  doctors'  bills,  and  I  will  say  to 

88Townsend    v.    Wilmington    City         8»Townsend    v.    Wilmington    CJity 
Ry.  Co.  (Del.)  78  A.  e35,  7  Pennewlll,      Ry.  Co.,  78  A.  635,  7  PennewiU,  255. 
255.  o»P.   B.  Arnold  Co.  v.  Buchanan^ 

111  N.  E.  204,  60  Ind.  App.  626. 
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you  if  you  find  by  a  preponderance  of  the  evidence  in  the  case  that 
the  plaintiff  has  paid,  or  has  agreed  to  pay,  the  charges  for  medical 
treatment  for  the  injuries  which  she  sustained  by  reason  of  the 
negligence  of  the  defendant,  out  of  her  own  personal  estate,  and 
that  such  expenses  were  charged  to  her  individually,  and  she  was 
given  sole  credit  for  the  same,  she  would  be  entitled  to  recover 
such  sum  so  expended  or  incurred  for  such  medical  treatment.  But 
before  you  can  allow  her  anything  for  her  medical  treatment  and 
for  her  loss  of  services,  you  must  find  that  the  agreement  existed 
between  her  and  her  husband  that  she  should  have  her  earnings; 
and  on  the  question  of  her  doctors'  bills  you  must  find  first  that 
the  credit  was  given  to  her  solely  and  individually  without  any 
expectation  of  coupling  somebody  else  with  her  in  paying  the 
doctors'  bills.'^ 

I  2052(4).    Missoirl 

The  court  instructs  the  jury  that  if  you  find  a  verdict  for  the 
plaintiff  you  are,  in  estimating  her  damages,  to  consider  any  change 
in  her  physical  condition  which  you  may  believe  from  the  evidence 
resulted  from  the  injury  to  her;  the  physical  or  mental  anguish,  if 
any,  suflFered  by  her  on  account  of  her  injuries  at  the  time 'of  and 
since  such  injuries,  as  shown  by  the  evidence,  and  such  damages, 
if  any,  as  you  may  from  the  evidence  find  it  is  reasonably  certain 
she  will  suflFer  in  the  future  therefrom ;  and  you  will  find  a  verdict 
for  such  sum  as  in  your  judgment  will  under  all  the  evidence  rea- 
sonably compensate  her  for  such  injuries,  including  compensation 
for  such  sums  of  money,  if  any,  as  the  evidence  shows  she  herself 
has  heretofore  paid  out  for  medicines,  nursing  and  medical  treat- 
ment, but  not  including  any  amount  not  already  actually  paid  by 
her.^ 

The  jury  are  instructed  that  plaintiff  cannot  recover  any  sum 
whatever  on  account  of  her  inability  to  perform  her  household 
duties,  or  for  any  loss  of  time  from  her  household  duties,  which 
she  may  have  heretofore  sustained  or  may  hereafter  sustain.*' 

I  2052(5).    Nebraska 

You  are  instructed  that  if,  from  the  evidence  and  the  law  given 
you  in  these  instructions,  you  find  for  the  plaintiff,  you  may  take 
into  consideration  the  bodily  pain  and  suffering  caused  by  the  in- 
jury, if  any  has  been  shown,  and  the  pain  and  suffering  which  will 
result  therefrom  in  the  future,  if  you  find  from  the  evidence  that 
such  will  probably  be  the  result;  also  the  probability  of  the  in- 
juries she  has  received  being  permanent,  and  the  extent,  if  any,  to 

«  Boyle  V.  City  of  Saginaw,  82  N.  «3  Newell  v.  St.  Louis  Transit  Ck)^ 
W.  1057, 124  Mich.  348.  84  S.  W.  195,  108  Mo.  App.  53a 

«2  Haywood   v.   Kntin,   151   S.    W. 
204,  168  Mo.  App.  56. 
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which  the  injury  has  incapacitated  her  for  labor;  also  the  reason- 
able expenses  paid  or  incurred  for  services  of  a  surgeon  or  phy- 
sician, made  necessary  by  such  injuries — and  assess  her  damages  in 
such  sum  as  you  believe,  from  all  the  evidence,  will  compensate  her 
for  the  injury  so  sustained.  You  should  allow  no  speculative 
damages,  but  such  as  are  compensatory  merely.'* 

S  2052(6).    Texas 

The  jury  are  instructed  that,  if  the  jury  find  for  the  plaintiflFs, 
they  will  assess  the  damages  at  such  amount  as  they  may  find  will 
fairly  compensate  for  the  physical  pain,  if  any,  and  mental  pain,  if 
any,  suffered  by  the  plaintiff  wife  as  a  result  of  said  injuries,  and  for 
what  they  may  find  she  will  probably  suffer  hereafter,  if  any,  on 
account  of  such  injuries,  and  for  the  value  of  her  services,  if  any. 
heretofore  lost,  or  which  may  be  lost  hereafter,  if  any,  because  of 
her  injuries  of  the  kind  the  loss  of  which  is  complained  of  in  the 
plaintiffs'  petition,  taking  into  consideration  the  extent  of  her  in- 
juries, if  any,  and  their  probable  duration,  and  whether  perma- 
nent or  not,  and  for  such  expenses  of  medical  treatment  as  may 
have  been  reasonably  incurred  by  her  husband  on  account  of  such 
injuries.'* 

§  2053.  Damages  for  deceit  in  inducing  female  plaintiff  to  leave 
home  and  accompanying  assault 

You  are  instructed  that  this  is  not  an  action  for  slander  or  libel, 
but  an  action  for  damages  by  reason  of  the  alleged  assault  and 
assault  and  battery,  and  deceit  practiced  upon  plaintiff  by  defend- 
ant to  induce  her  to  accompany  him  from  her  home,  and  if  you  find 
for  the  plaintiff,  in  determining  the  amount  of  her  damages,  you 
will  in  no  manner  consider  or  allow  any  sum  as  damages  by  reason 
of  any  alleged  injury  to  her  character  and  reputation  by  any  state- 
ments concerning  the  same  made  by  defendant  or  other  persons.®' 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  you 
will  assess  her  damages  at  only  such  sum  as  you  believe  and  find, 
from  a  full  and  fair  consideration  of  all  the  facts  and  circumstances 
in  evidence  before  you,  will  compensate  her  for  the  physical  and 
nervous  pain,  mental  distress  and  agony,  if  any  you  find,  resulting 
from  such  deceit  and  unlawful  acts  of  the  defendant,  which  you 
find  were  committed  by  him,  and,  in  determining  the  amount  of 
such  damages,  you  will  also  consider  mental  pain  and  suffering,  re- 

«4  L.   W.    Pomerene  Co.  t.  White,  •»  Houston  &  T.  C.  R.  Co.  v,  Dot- 

97  N.  W,  232.  70  Neb.  171.     In  this  son,  38  S.  W.  642,  15  Tex.  Civ.  App. 

(itse  DO  pecuniary  damages  were  ask-  73. 

pd  beoatise  of  loss  of  plaintiff's?  wages,  ««  Kurpjreweit  v.  Klrby»  129  N.  W. 

nor  was  any  testimony  offered  tend-  177,  S8  Neb.  72,  33  L.  R.  A.  (N.  S.)  9^. 
inu  to  sihow  the  money  value  of  her 
services. 
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suiting  from  communications,  which  you  find  were  made  to  her, 
that  she  was  a  subject  of  public  notoriety  and  scandal  in  the  com- 
munity where  she  lived,  naturally  resulting  from  such  wrongful 
act  of  defendant,  such  damages  however  in  no  case  to  exceed  the 

sum  of  $ .^ 

The  court  instructs  the  jury  that,  notwithstanding  you  may  find 
from  the  evidence  that  the  plaintiff  bore  no  oi^tward  sign  of  physi- 
cal suffering  and  pain,  yet  if  you  find  from  the  evidence  that  plain- 
tiff has  by  reason  of  defendant's  acts  and  conduct  toward  and  con- 
cerning plaintiff  upon  the  night  of ,  suffered  mental  pain  and 

anguish^  your  verdict  should  be  for  the  plaintiflF,  and  you  should 
assess  full  damages  therefor  not  exceeding  the  amount  claimed  in 
her  petition.** 

§  2054.     Calculation  of  damages  under  rule  of  comparative  negli- 
gence 
Rule  in  actions  for  death  by  wrongful  act,  see  post,  f  2117. 
I  2054(1).    Georgia 

You  are  instructed  that  no  person  shall  recover  damages  from  a 
railroad  company  for  injuries  to  himself  or  his  property,  where  the 
same  is  done  by  his  consent,  or  caused  by  his  own  negligence.  If 
the  plaintiff  and  the  agents  of  the  defendant  company  are  both  at 
fault,  the  plaintiflf  may  recover;  but  the  damages  shall  be  dimin- 
ished by  the  jury  in  proportion  to  the  amount  of  default  attributa- 
ble to  him.  I  charge  you  further  that  if  the  plaintiff,  by  the  exer- 
cise of  ordinary  care,  could  have  avoided  the  consequences  to  him- 
self caused  by  the  defendant's  negligence,  he  is  not  entitlecji  to  re- 
cover; but  in  other  cases  the  defendant  is  not  relieved,  although 
the  plaintiff  may  have  in  some  way  contributed  to  the  injury  sus- 
tained.** 

If  you  find,  however,  as  I  have  before  instructed  you,  gentlemen, 
that  the  plaintiff  and  the  agents  of  the  company  are  both  at  fault, 
and,  though  the  plaintiff  may  have  in  some  way  contributed  to  the 
injury,  that  he  could  not  have  avoided  the  consequences  to  himself, 
caused  by  the  defendant's  negligence,  if  he  had  exercised  ordinary 
care,  then  I  charge  you  that  he  may  recover  damages  of  the  de- 
fendant company,  but  the  damages  shall  be  by  the  jury  trying  the 
case  diminished  in  proportion  to  the  amount  of  default  attributable 
to  him.'* 

«7  Kurpgewelt  v.  Kirby,  129  N.  W.  Brown,  74  S.  E.  a39,  138  Ga.  107.    In 

1T7,  88  Neb.  72,  33  L.  R.  A.  (N.  S.)  this  Instruction  the  coort  first  states 

9S.  the  general  rule  under  the  statute, 

w  Kurpgewelt  v.  Kirby,  129  N.  W.  and  thea  the  limitations  specified  by 

177,  88  Xeb.  72,  33  L.  R.  A.  (N.  S.)  the  statute. 
98.  7  0  Central   of   Georgia   Ry.   Co.    v. 

••Central  of  Georgia   Ry.    Co.  v.  Browu,  74  S.  E.  830,  138  Ga.  107. 
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S  2054(2).    Maryland 

The  jury  are  instructed  that  if  they  find  a  verdict  for  the  plain- 
tiff, and  in  so  finding  believe  from  the  evidence  that  the  injury  was 
caused  in  part  by  the  negligence  of  the  plaintiff,  and  in  part  by  the 
negligence  of  the  defendant,  the  negligence  of  both  contributing  to 
cause  the  injury,  then  in  estimating  the  damages  they  must  sub- 
tract from  the  total  damages  they  may  find  the  plaintiff  suffered,  cal- 
culated according  to  the  plaintiff's prayer,  such  sum  as  they 

may  believe  from  the  evidence  was  proportionate  to  the  amount  of 
negligence  attributable  to  the  plaintiff  in  the  causing  of  the  injury ; 
that  is  to  say,  for  illustration:  If  the  jury  find  that  plaintiff's  and 
defendant's  negligence  were  equally  efficient  causes  in  producing^ 
the  injury,  then  the  jury  can  allow  the  plaintiff  only  one-half  of  the 
damages  they  may  find  he  actually  suffered  by  reason  of  the  in- 
jury calculated  according  to  the  plaintiff's prayer,  or  if  they 

find  that  the  plaintiff's  negligence  was  one-fourth  and  the  defend- 
ant's three-fourths  of  the  total  negligence,  producing  the  injury, 
then  the  jury  can  allow  the  plaintiff  the  amount  of  damages  they 
may  find  he  suffered,  calculated  in  accordance  with  the  plaintiff's 

prayer,  less  one-fourth  attributable  to  him ;  or  if  they  find 

that  the  plaintiff's  negligence  was  three-fourths  and  the  defendant's 
one-fourth  of  the  total  negligence  producing  the  injury,  then  the- 
jury  can  allow  the  plaintiff  the  amount  of  damages  they  may  find  he 

suffered,  calculated  in  accordance  with  the  plaintiff's prayer, 

less  the  three-fourths  attributable  to  him,  and  so  on  for  any  other 
proportionate  negligence  the  jury  may  find,  the  above  figures  being 
used  oflly  for  illustration,  and  from  any  amount  the  jury  may  find 
due  the  plaintiff  under  the  prayers  must  be  deducted  any  amount 
the  jury  may  find  was  paid  the  plaintiff  by  way  of  relief.'* 

§  2055.    Instruction  covering  injuries  both  to  property  and  to  per- 
son 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiff,  they  will 
award  him  such  damages  as  they  may  believe  from  the  evidence  he- 
has  sustained,  including  the  reasonable  value  of  the  horse,  wagon, 
and  contents,  and  clothing  injured  or  destroyed,  not  exceeding 

$ for  the  horse,  $ for  the  wagon  and  contents,  and 

$ for  clothing ;  for  the  amount  expended,  if  any,  for  doctor's 

bills  and  medicine  in  effecting  or  attempting  to  effect  a  cure ;  and 
for  loss  of  time  directly  caused  by  his  injuries,  not  exceeding 

$ ;  and  for  the  mental  and  physical  pain,  if  any,  that  he  has 

suffered  or  may  suffer  as  the  direct  cause  of  the  injuries  sustained^ 

Ti  Baltimore  &  0.  R.  Co.  ▼.  Branson,  98  A.  225,  128  Md.  678^ 
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and  for  any  permanent  impairment  of  his  power  to  earn  money^ 
if  any,  not  exceeding  in  all  the  sum  of  $  .^* 

D.    Injuries  to  Property 

§  2056.     Injury  to  automobile 

The  court  instructs  the  jury  that  the  correct  measure  pf  damage 
in  this  case  is  the  reasonable  cost  of  repairing  said  plaintiff's  auto- 
mobile in  order  to  put  it  in  as  good  condition  as  it  was  in  before 
the  injury  complained  of,  plus  any  depreciation  in  the  value  of  said 
plaintiff's  automobile,  by  reason  of  said  injury,  if  any,  plus  any 
direct  loss  the  said  plaintiff  may  have  sustained  by  reason  of  the 
loss  of  the  use  of  said  automobile  during  a  reasonable  length  of 
time  for  its  repair,  but  in  no  case  an  amount  in  the  aggregate  ex- 
ceeding $ ,  the  amount  prayed  for  in  the  complaint" 

§  2057.    Injuries  to  motor  truck  and  contents 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  you 
will  award  to  the  plaintiff  such  sum  in  damages  as  you  believe  from 
the  evidence  will  reasonably  and  fairly  represent  the  difference  in 
the  reasonable  market  value  of  the  motor  truck  just  before  it  was  in- 
jured and  its  reasonable  market  value  immediately  after  it  was  in- 
jured ;  and  if  you  believe  from  the  evidence  that  the  motor  truck 
could  be  repaired  at  a  less  cost  than  its  reasonable  market  value 
before  it  was  injured,  then  you  will  also  award  to  the  plaintiff  the 

reasonable  net  rental  value  upon  the  market  in of  the  truck 

in  question,  or  other  trucks  of  like  capacity  and  equal  performance, 
the  lessee  furnishing  the  driver  and  bearing  all  such  other  expenses 
as  the  owner  himself  would  have  to  bear  in  the  operation  of  his 
truck  for  such  length  of  time  as  would  be  reasonably  necessary  to 

make  such  repairs,  not  to  exceed  a  period  of  weeks,  at 

S a  day,  and  not  to  exceed  $ .    If  you  believe  from  the 

evidence  that  the  motor  truck  could  not  be  repaired,  then,  in  addi- 
tion to  the  difference  between  the  market  value  of  the  truck  just 

before  it  was  injured,  not  exceeding  $ ,  and  the  market  value 

of  the  truck  immediately  after  it  was  injured,  not  Ifss  than  $ , 

you  will  award  to  the  plaintiff  the  rental  value  of  a  truck,  as  in  this 
instruction  defined,  for  such  time  as  you  believe  from  the  evidence 
would  necessarily  elapse  until  a  truck  of  like  capacity  to  the  truck  in 

question  could  be  purchased  and  delivered  for  use  in ,  not 

to  exceed  on  that  account days,  at  $ a  day,  and  not 

exceeding  $ .    Your  verdict  in  no  event,  for  injury  to  the 

motor  truck,  shall  exceed  what  you  believe  from  the  evidence  was 
the  reasonable  market  value  of  the  truck  immediately  before  it  was 

Ti  Cross   V.    lUinois  Cent.   R.   Co.         7»  Hunter  v.  Quaintance  (Colo.)  16a 
(Ky.)  UO  S.  W.  290.  P.  918. 
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injured,  not  to  exceed  $ .    If  you  find  for  plaintiff,  you  will 

further  award  to  the  plaintiff  the  reasonable  value  of  the  milk  and 
milk  cans  destroyed,  not  to  exceed  on  that  account  $ .'* 

§  2058.    Injuries  to  horse 

The  court  instructs  the  jury  that,  if  you  find  for  plaintiflF  under 
instruction  No. ^  you  will  allow  her  as  damages  the  differ- 
ence, if  any,  in  the  fair  market  value  of  the  horse  immediately  be- 
fore the  alleged  injury  and  its  fair  market  value  after  the  alleged 
injury,  not  exceeding  $ ,  the  amount  sued  for  in  the  petition.'* 

§  2059.     Injury  to  horse  and  cab 

The  jury  are  instructed  that,  in  assessing  damages,  if  they  should 
find  for  the  plaintiffs,  they  may  consider  whether  the  plaintiffs 
were  for  any  period  of  time  deprived  of  the  use  of  said  horse  and 
cab  by  reason  of  any  injury  sustained  to  said  horse  and  cab  in  said 
collision,  and  the  reasonable  value  of  the  use  of  said  cab  and  horse 
during  said  period  of  time,  all  as  shown  by  the  evidence  in  the 
cause.'* 

§  2060.     Injury  to  boat 

Regarding  the  rule  of  damages,  in  case  you  find  for  plaintiff, 
you  are  instructed  to  allow  the  amount  shown  to  have  been  paid  by 

plaintiff  for  repairs,  together  with  per  cent,  interest  from 

the  day  of  the  beginning  of  the  suit,  which  was  on  the day 

of ,  and  for  such  a  reasonable  amount  of  charter  rent,  dur- 
ing the  time  the  boat  was  repairing,  as  you  may  deem  right  under 
the  testimony.'' 

§  2061.    Injuries  tQ  building  by  fire 

§  2061(1).    Indiana 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
in  this  case  that  the  plaintiff  is  entitled  to  recover  from  the  defend- 
ant railroad  company,  you  will  fix  the  amount  of  the  present  value 
of  said  house  at  the  time  of  the  fire.  Compensatory  damages  only 
may  be  given.  The  then  present  value  of  said  house  is  the  amount 
in  cash  it  was  iSasonably  worth  in  the  market  at  that  time  and  at 
that  place.  Not  necessarily  what  a  new  house  would  cost  to  erect, 
but,  taking  into  consideration  the  evidence  which  has  been  detailed 
to  you  regarding  the  fair  cash  value  of  said  house,  its  condition, 
age,  and  situation,  what  was  its  fair  cash  market  value  at  that  time. 
Then,  if  you  find  that  the  plaintiff  is  entitled  to  recover,  he  is  en- 

'*  LouisvUle  &  I.  'R.  CJo.  v.  Schues-         7«  Horace  P.  Wood  Transfer  Co.  v. 

ter,  209  S.  W.  542,  183  Ky.  504,  4  A.  Shelton,  101  N.  R  718,  180  Ind.  273. 
li.  R.  1344.  7  7  Missouri    River    Packet    Co.    v. 

7s  Bromley   v.   Laugliorne,   3L88   S.  Hannibal  &  St  Joaeyu  H.  Co.  (C.  C. 

W.  »49,  144  Ky.  761.  Mo.)  2  F.  285. 


2431  DAMAGES  §  2063(1) 

titled  to  recover  such  fair  cash  market  value,  to  which  the  jury 

may  in  their  discretion  allow  interest  at  the  legal  rate  of per 

cent,  per  annum,  and  out  of  the  sum  which  plaintiff  recovers,  pro- 
vided he  does  recover,  the  defendant  insurance  company  is  entitled 
to  be  allowed  the  amount  which  it  has  paid  by  reason  of  its  insur- 
ance policy  thereon,  if  it  recovers  at  all,  to  which  you  may  allow 
interest  in  your  discretion  as  above  stated.'* 

i  2061  (2).    Miehlgan 

You  are  instructed  that  plaintiff  is  entitled  to  recover  from  the 
defendants  as  damages  such  sum  as  will  fairly  compensate  it  for  its 
loss  by  reason  of  said  fire,  which  sum  is  measured  by  the  fair  cash 
value  at  said  time  and  place  of  said  property  which  was  destroyed 
by  said  fire,  and  the  diminution  in  value  of  property  injured  and 
not  destroyed,  caused  by  said  fire,  not  exceeding  the  amount  claim- 
ed by  the  plaintiff.  There  has  been  evidence  here  as  to  the  price 
paid  by  the  plaintiff  for  the  real  property— and  by  that  it  means 
<he  building  or  the  land  on  which  the  building  stood — and  evidence 
of  repairs  and  remodeling  of  the  interior  of  such  building,  and  there 
has  been  evidence  as  to  the  amount  of  material  in  the  construction 
of  the  building  at  the  time  of  the  said  fire,  and  the  worth  and  value 
of  the  material,  if  new,  and  evidence  as  to  the  labor  and  material 
required  to  replace  such  a  building,  and  also  evidence  as  to  the  fair 
cash  market  value  of  the  building.  All  these  matters  have  been  re- 
ceived as  bearing  on  the  one  question  of  its  fair  cash  value  at  the 
time  and  place  of  the  fire.'* 

§  2062.     Injuries  to  land  from  casting  d6bris  thereon 

The  court  instructs  the  jury  that  the  true  measure  of  damage  to 
the  land  on  which  debris  is  thrown  is  the  cost  of  the  removal  of 
debris,  if  that  does  not  exceed  the  value  of  the  land,  but,  if  it  does, 
and  the  land  is  destroyed  by  it,  then*  the  value  of  the  land  would  be 
the  measure  of  damage ;  but  if  any  part  of  the  land  covered  is  the 
necessary  passway  to  adjoining  lands  of  the  owner,  this  fact  is  to  be 
taken  into  account,  and  it  would  be  proper  to  estimate  as  damage 
the  cost  of  opening  the  way  over  the  land  of  the  plaintiff  so  cov- 
ered, or  the  cost  of  constructing  a  different  way,  if  practicable,  and 
less  expensive,  in  determining  the  value  of  the  land  covered.*® 

§  2063.     Measure  of  damages  for  injuries  to  growing  crops 

§  2063(1).    Texas 

You  are  instructed  that  if,  under  the  foregoing  instructions,  you 
find  for  the  plaintiffs,  you  will  assess  the  damages,  if  any,  as  fol- 

T8  New  York,  C.  &  St.  L.  Ry.  Co.  v.  t9  Wimam  R.  Roacb  &  Co.  v.  Blair, 

Roper.  96  N.  E.  468,  176  Ind.  497,  36      155  N.  W.  696,  190  Mich.  11. 
L.  R.  A.  (N.  S.)  952.  «•  Norfolk  &  W.  R.  Co.  v.  Carter, 

22  S.  E.  517,  91  Va.  587, 
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lows :  You  will  first  ascertain  the  reasonable  market  value,  if  any, 

at ,  at  the  time  of  their  maturity  of  the  crops  of  millet,  oats, 

corn,  and  cotton,  that  plaintiffs  would  have  made  on  the  premises 

in  question  during  the  years  and  y  respectively,    if 

defendant  had  provided  the  necessary  sluices,  culverts,  or  ditches 
on  its  right  of  way,  if  you  find  they  were  not  so  provided.    From 

this  amount  you  will  deduct  the  reasonable  market  value  at , 

at  the  time  of  their  maturity  of  the  crops  of  millet,  oats,  corn,  and 
cotton  actually  raised  by  the  plaintiffs  on  the  premises  in  question 
during  the  years and  — ^ ,  respectively.  From  the  bal- 
ance, if  any  there  be,  you  will  further  deduct  the  reasonable  value 
of^  additional  work  or  expense,  if  any,  that  plaintiffs  would  have 
performed  in  cultivating,  gathering,  preparing  for  market,  and 
marketing  the  additional  amounts  of  said  oats,  millet,  corn,  and 
cotton,  if  any,  that  would  have  been  raised  during  said  years,  but 
for  defendant's  failing  to  construct  the  necessary  sluices,  culverts, 
or  ditches,  if  you  find  defendant  did  so  fail  to  construct  them,  and, 
after  making  said  deductions,  the  balance  so  found  by  you,  if 
any,  you  will  assess  as  plaintiffs'  damages,  if  you  find  they  are 
entitled  to  damages.*^ 

I  2063(2).    Utah 

You  are  instructed  that  the  measure  of  damage  is  the  difference 
between  the  market  value  of  the  crop  before  the  alleged  damag^e 
was  done  and  the  market  value  of  the  crop  after  the  alleged  dam- 
age was  done.  This  may  be  calculated  by  finding  the  market  value 
the  entire  crop  would  have  at  maturity  if  no  injury  thereto  had  been 
done,  and  deducting  therefrom  the  entire  market  value  of  the  crop 
at  maturity,  in  its  alleged  injured  state.  The  difference,  if  any, 
will  enable  you  to  calculate  the  amount  of  damage.  From  this 
amount  so  found,  if  you  so  find,  you  must  deduct  its  proportion 
of  the  cost  of  harvesting,  marketing,  and  bringing  the  crop  to  ma- 
turity.** 

§  2064.    Injuries  to  growing  timber 
{  2064(1).    Iowa 

You  are  instructed  that  if  you  belieVe  from  the  evidence  that 
there  was  unnecessary  trimming  and  cutting  off  of  the  branches 
you  must  take  into  consideration,  in  determining  the  amount  of 
damages,  if  any,  therefor,  the  cutting  and  trimming  of  limbs  which 
was  necessary,  for  that  the  defendant  had  the  right  to  do  reason- 
ably necessary  trimming;  and  to  the  extent  such  trimming  and 
cutting  of  branches  was  reasonably  necessary  plaintiff  is  not  en- 

«i  Missouri,   K.   &   T.   Ry.   Co.   of         82Naylor  v.  Floor,  170  P.  071,  51 
Texas  v.  Gilbert,  124  S.  W.  434,  58      Utah,  382. 
Tex.  Civ.  App.  467. 
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titled  to  damages,  and  you  must  separate  and  distinguish  the 
damages  suffered,  if  any,  by  unnecessary  cutting,  from  the  injury 
by  reason  of  the  necessary  trimming,  so  that  you  will  not  allow 
damages,  if  any,  caused  by  the  cutting  which  was  reasonably  nec- 
essary to  be  done  in  the  construction  of  the  telephone  system.** 

I  2064(2).    Minnasota 

You  are  instructed  that  the  difference  in  the  value  of  the  prem- 
ises before  the  fire,  including  the  timber  thereon,  and  its  value  after 
the  fire  in  the  condition  that  it  then  was,  would  be  the  damages, 
if  any,  sustained  by  the  plaintiff  in  this  case.  In  other  words,  in 
determining  plaintiff's  damages,  if  any,  you  will  compare  the  actual 
value  of  plaintiff's  land  with  the  trees  and  timber  thereon  just 
before  the  fire  and  before  the  trees  were  burned  with  the  actual 
value  of  the  same  premises  after  the  fire  and  after  the  trees  were 
burned.  The  difference  in  value  will  be  the  amount  that  plaintiff 
is  entitled  to  recover  in  this  action,  if  anything.  Considerable  evi- 
dence has  been  introduced  during  the  trial  of  this  case  with  ref- 
erence to  the  condition  of  the  tracts  of  land  involved,  the  condi- 
tion of  the  timber,  and  the  value  of  the  particular  kinds  of  timber 
on  these  tracts.  This  evidence  was  admitted  as  tending  to  aid 
you  in  reaching  a  conclusion  upon  the  question  as  I  have  stated 
it  to  you,  upon  the  question  of  the  condition  and  value  of  the 
tracts  before  the  fire  and  the  condition  and  value  of  the  tracts 
after  the  fire,  and  you  will  take  into  consideration  all  of  the  evi- 
dence in  the  case  in  reaching  a  conclusion  in  this  regard.** 

§  2065.     Injury  to  growing  fruit  trees 

You  are  instructed  that  growing  fruit  trees,  which  are  attached 
to  the  soil  and  have  no  value  separate  and  apart  from  the  soil, 
are  a  part  of  the  land  upon  which  they  are  growing.  Under  the 
pleading  in  this  case,  should  you  find  for  the  plaintiff,  in  assess- 
ing his  damages,  if  any,  you  will  find  for  him  only  the  reasonable 
value  of  such  of  his  ftuit  trees  as  you  may  find  from  the  evidence 
were  capable  of  being  removed  from  the  soil,  as  plaintiff  cannot 
recover  for  any  trees  shown  to  have  been  of  no  value  detached 
from  the  ground  upon  which  they  were  growing.** 

You  are  instructed  that,  should  you  find  for  the  plaintiff  under 
the  instructions  contained  in  the  court's  general  charge,  in  esti- 
mating his  damages,  if  any,  you  will  not  consider  any  damages 
that  may  have  been  caused  to  any  of  his  trees  which  have  been 

«» Meyer    v.    Standard    Telephone         sb  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 

Co.,  98  N.  W.  300,  122  Iowa,  514.  Warnecke,  95  S.  W.  600,  43  Tex.  Civ. 

«*  Reynolds  v.  Great  Northern  Ry.  App.  83.    This  was  an  action  for  the 

Co.,  138  N.  W.  30.  119  Minn*  251,  52  value  of  trees  destroyed  by  fire,  not 

L.  R.  A.  (N.  S.)  91.  an  action  for  Injury  co  the  land. 
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shown  by  the  evidence  to  have  been  of  no  value  when  removed 
from  the  ground  where  they  were  growing,  and  you  will  assess 
his  damages,  if  any,  at  the  reasonable  value  of  such  fruit  trees  as 
had  a  market  value  when  removed  from  the  premises  where  they 
were  growing.** 

E.    Breach  of  Contract 

§  2066.    In  general 

The  jury  are  instructed  that  the  first  question  for  you  to  deter- 
mine is  whether  or  not  there  was  a  breach  of  the  alleged  agree- 
ment between  the  parties.  If  you  find  that  there  was  a  breach, 
then  the  next  question  for  you  to  determine  would  be  the  amount 
which  you  would  allow,  if  any,  and  this  amount  would  be  such 
as  you  would  agree  upon  according  to  the  evidence  introduced  in 
this  case.  It  will  be  impossible  for  you  to  arrive  at  the  amount,  if 
you  have  occasion  to  estimate  it,  with  mathematical  accuracy. 
Simply  do  the  best  you  can,  according  to  all  the  evidence  that  has 
been  introduced,  and  allow  some  sum,  anywhere  from  one  cent  up 
to  the  full  amount  claimed  by  the  plaintiff,  if  you  allow  anything.*" 

§  2067.    Motive  for  breaking  contract  as  affecting  question  of 
damages 
The  jury  are  instructed  that,  even  if  the  defendant  refused  to 
transport  said  cattle  solely  from  malicious  motives,  plaintiflF  can- 
not, in  this  action,  recover  any  additional  sum  for  that  reason.** 

§  2068.     Loss  of  profits 

i  2068(1).   Kentucky 

You  are  instructed  that,  if  the  failure  to  deliver  the  said  frames 
was  not  caused  by  a  strike  or  strikes,  or  delays  in  transportation, 
nor  any  other  circumstances  beyond  the  plaintiff's  reasonable  con- 
trol, as  mentioned  in  instruction  No. ,  and  the  plaintiff  was 

informed  or  had  notice  from  the  defendant  when  the  said  contract 
was  entered  into  that  the  defendant's  distillery  could  not  begin 
to  operate  until  the  said  frames  were  delivered  to  it,  and  the  delay 
in  starting  up  the  distillery  after  the  day  when  the  said  frames 
should  have  been  delivered  by  the  terms  of  the  contract  was  caused 
wholly  by  the  failure  of  the  plaintiff  to  deliver  them,  then  they 
should  find  for  the  defendant  on  its  counterclaim  in  such  a  sum 
as  they  may  believe  from  the  evidence  it  is  reasonably  certain  the 
defendant  would  have  realized  as  profits  from  the  products  of 
the  said  distillery;   that  is,  the  whisky  and  storage  charges  there- 

««  Galveston.  H.  &  S.  A.  Ry.  Co.  v.         8?  Dxincan  Lumber  Co.  v.  WlUapa 
Wameoke,  95  S.  W.  600,  43  Tex.  Civ.      Lnmber  Co.,  182  P.  172,  93  Or.  386. 
App.  83.  •^sBuche  v.  Wilson  (N.  Y.)  37  Hun, 

519. 
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on  and  the  slop  therefrom,  if  any,  which  it  is  reasonably  certain 
the  defendant  could  and  would  have  made  during  the  period,  if 
any  there  was,  that  the  distillery  was  idle  wholly  by  reason  of  the 
failure  of  the  plaintiff  to  deliver  the  said  frames  on  the  contract 
time,  not  exceeding  the  sum  claimed  in  the  cross-petition  in  that 
behalf." 

I  2068(2).   Washington 

You  are  instructed  that,  if  you  find  in  favor  of  the  plaintiff  in 
this  case,  the  plaintiff  would  be  entitled  to  recover,  as  damages, 
the  amount  of  his  expenditures  in  the  performance  of  the  contract 
up  to  the  time  of  the  stoppage;  that  is  to  say,  he  would  be  en- 
titled to  reimbursement  for  his  expense  in  so  far  as  he  proceeded 
with  the  performance  of  the  contract,  and,  in  addition  to  his  ex- 
penses, he  would  be  entitled  to  recover  the  profits  which  he  would 
have  realized  by  performing  the  whole  contract,  if  he  had  per- 
formed it.  The  plaintiff's  recovery,  if  he  recovers  at  all,  should  in- 
clude these  two  items,  namely,  the  expense  incurred  in  part  per- 
formance, with  a  further  item  of  the  profits  which  he  would  have 
made  by  the  performance  of  the  whole  contract.*^ 

§  2069.  Breach  of  contract  to  pay  for  services  in  preferred  stock 
of  a  prospective  corporation 
The  jury  are  instructed  that,  as  a  matter  of  fact,  the  company 
was  organized  and  the  company  did  issue  stock ;  and  by  that  same 
company  the property  was  taken  on,  and  the  railroad  con- 
cession was  taken,  and  the  property  was  improved  in  various  ways, 
in  the  buildings  and  fixtures  of  all  kinds,  boats  and  what  not.  If 
that  company  had  provided  for  preferred  stock,  and  had  issued 
it  and  it  had  gone  upon  the  market  and  had  been  dealt  in,  of 
course  you  would  have  a  very  convenient  method  of  ascertain- 
•  ing  what  that  preferred  stock  was  worth.  But  no  preferred  stock 
was  provided  for  in  the  organization  of  that  company,  none  was 
issued,  and  none  ever  has  been  issued;  therefore,  what  you  have 
to  do,  if  you  can,  is  to  determine  what  was,  at  the  time  that  that 
preferred  stock  should  have  been  turned  over,  its  fair  and  reason- 
able value  if  it  existed.  Even  although  no  preferred  stock  was 
issued,  if  this  common  stock  had  been  put  upon  the  market,  and 
bought  and  sold,  you  might  have  something  very  tangible  to  ena- 
ble you  to  reach  some  sort  of  an  opinion  as  to  what  would  have 

been  the  value  of  shares  of  preferred  stock,  superior  to 

the  common  stock.  But  there  had  been  no  sale,  no  transaction,  no 
dealings  in  the  stock,  so  far  as  we  know;  and  the  problem  which 

^  American    Bridge    Co.    of    New         »o  Anderson  v.  Hilker,  80  P.  848,  38 
York  T.'^Glenmore  Distilleries  Co.,  107     Wash.  632. 
S.  W.  279. 
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you  have  before  you  is  an  extremely  difficult  one,  I  must  con- 
cede, and  I  think  you  will  agree  with.    dollars  worth  of 

preferred  stock  does  not  necessarily  mean  $ in  money.    You 

are  business  men  enough  to  know  that;  that  there  is  preferred 
stock  of  old  and  established  companies,  which  have  been  going 
on  for  years  and  have  been  making  considerable  money,  that  is 
not  worth  par.  And  with  regard  to  new  companies,  it  is  within 
your  knowledge  that  the  face  value  of  stock,  whether  it  is  com- 
mon  or   preferred,    rarely    imports   that   that   is    its    real    value. 

All  that  was  promised  to  the  plaintiff  was,  not  $ in  money 

but per  cent,  preferred  stock  of  the  company,  which  should 

be'  organized  to  operate  this  particular  property.  Another  way  of 
approaching  this  subject  is  to  see  what  property  there  is.  So  far 
as  appears,  all  the  property  that  the  company  has  ever  owned 
consisted  of  this  mine  and  the  railroad  concession,  the  railroad 
that  it  has  built,  the  improvements  on  the  property  and  the  plant 
that  it  has  made  down  there,  the  improvements  that  it  has  put 
in  the  way  of  equipment,  and  so  forth.    If  all  that  there  was  to 

be  issued  was  $ —  of  preferred  stock,  and  you  could  find  out, 

reasonably  and  satisfactorily  to  yourselves  as  to  what  the  value 
of  all  the  property  of  the  company  was,  then  perhaps  you  might 
be  able  to  make  a  calculation  which  would  satisfy  your  own  minds 
that  you  were  making  a  fair  and  reasonable  appraisement  of  this 

$ worth  of  preferred  stock.     But,  unfortunately  for  that 

method  of  proceeding,  this  contract  does  not  contain  restrictions 
with  regard  to  that  preferred  stock  which  would  enable  you  to 
adopt  that  method.  It  engages  that  the  plaintiff  in  the  event  of 
the  carrying  out  of  the  contract,  should  have  $ of  the  pre- 
ferred stock,  but  there  is  no  promise  or  guaranty  as  to  whether 

the   total   preferred   stock   of  the   company   shall  be  $ or 

$ .     Moreover,  there  is  no  restriction  in  this  contract  as  tq 

whether  or  not  the  company  which  is  to  issue  the  $ of  pre- 
ferred stock  to ,  and  to  others  if  necessary,  shall  not  issue 

bonds.  Of  course,  you  as  business  men  are  perfectly  aware  that 
$ of  preferred  stock,  when  that  is  the  total  issue  of  pre- 
ferred stock,  is  worth  much  more,  when  it  is  bottomed  on  prop- 
erty worth  any  given  amount  than  if  the  total  issue  of  preferred 
stock  is  $ .  You  kngw  perfectly  well  that  if  you  have  a  cer- 
tain property,  which  is  the  total  property  of  the  company,  and 
you  have  common  and  preferred  stock  out  against  it,  the  value  of 
the  preferred  stock  would  be  one  thing  if  there  were  no  bonds 
at  all  outstanding  and  that  the  value  of  the  preferred  stock  would 
be  a  different  thing  if  there  were  bonds;  and  it  is  perfectly  possi- 
ble that  bonds  may  be  out  which  are  superior  to  the  preferred 
stock  to  an  amount  so  large  as  to  reduce  the  preferred  stock  prac- 
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tically  to  nothing  at  all.  As  I  told  you  before,  the  burden  of 
proof  here  is  upon  the  plaintiff,  and  he  must  satisfy  you  on  each 
branch  of  the  case.  He  is  under  obligation  to  furnish  you  with 
satisfactory  testimony  from  which  you  can  determine  the  damages, 
not  as  a  mere  matter  of  blind  guesswork,  but  by  a  process  of  rea- 
soning and  examination  which  will  enable  you  to  satisfy  your 
minds,  as  intelligent  business  men,  that  you  are  reaching  a  fair 
and  proper  conclusion  upon  the  evidence.     All  the  property  that 

we  have  any  evidence  of  is  that  in  * ,  this  mine  and  railroad 

concession,  and  the  railroad  that  was  built  and  the  improvements 
that  were  made,  and  the  improvements  in  equipment  and  plant. 

The  total  amount  of  bonds  that  were  issued  is  $ .    It  makes 

no  difference  in  regard  to  the  common  stock  whether  it  was  issued 
to  a  large  amount  or  a  small  amount,  because  that  would  not  af- 
fect the  value  of  preferred  stock.  If  the  preferred  stock  had  been 
issued,  that  would  be  superior  to  the  common  stock.  If  the  offi- 
cers of  the  company  chose  to  violate  the  laws  of by  issuing 

common  stock  to  the  value  o^f  $ when  the  property  was  not 

really  worth  $ ,  or  was  not  worth  anything  at  all,  that  has 

no  bearing  on  the  plaintiff's  claim  here.  The  only  question  here 
for  you  is,  have  you  such  evidence  here  that  you  as  intelligent  busi- 
ness men  can  say  that, months  after  the  date  of  that  con- 
cession, $ of  the  preferred  stock  of  that  company,  if  issued 

to  ,  would  have  been  worth  so  much  money.     You  must 

reach  such  result,  not  by  blind  guessing,  but  by  some  process  of 
reasoning." 

§  2070.  Breach  of  contract  by  hotel  to  let  plaintiff  have  garbage 
The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  plaintiff  notified  the  defendant  that  he  had  a  certain  num- 
ber of  hogs,  and  he  would  suffer  damages  if  the  contract  by  the 
defendant  hotel  company  to  let  the  plaintiff  have  its  garbage  was 
breached  by  the  defendant,  then  you  will  find  for  the  plaintiff  in 
such  sum  as  will  compensate  him  for  any  and  a!U  loss  which 
you  may  find  he  sustained  by  being  unable  to  prepare  said  hogs 
for  market.  And  in  arriving  at  such  amount  of  damages  you 
may  take  into  account  what  it  would  have  cost  the  plaintiff  to 
feed  the  hogs  until  they  were  ready  for  market  under  the  con- 
tract with  the  defendant,  and  what  it  has  actually  cost  him  by 
reason  of  not  being  able  to  get  the  garbage,  and  the  difference 
would  be  the  amount  of  the  verdict  which  you  should  render  in 
favor  of  the  plaintiff,  if  you  find  for  the  plaintiff.^ 

•iCrichfield  v.  Julia  (C.  C.  A.  N.  » 2  Marlon  Hotel  Co.  v.  Dickinson, 

I.)  147  F.  65,  77  C.  0.  A.  297,  cer-  216  S.  W.  1049,  141  Ark.  188. 
tiorari  denied  27  S.  Ct.  781,  203  U,  S. 
593,  51  U  Ed.  332. 
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The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  defendant  breached  the  contract  on  some  ground  other 
than  the  work  was  not  carried  out  to  its.  satisfaction,  then  you  will 
find  for  the  plaintiff  such  damages  as  you  may  find  he  sustained 
by  breach  of  the  contract,  and  in  ascertaining  the  proper  amount 
you  may  take  into  consideration  whatever  profit's  you  may  find 
from  the  evidence  to  a  reasonable  certainty,  he  would  have  made 
if  the  contract  had  not  been  breached.  And  if  you  find  from  the 
evidence  that  the  plaintiff  was  to  have  a  year's  notice  before  the 
contract  should  be  terminated,  and  the  garbage  and  trash  given 
him  as  long  as  he  did  the  work  to  the  satisfaction  of  the  defend- 
ant, and  if  you  further  find  that  a  year's  notice  was  not  given,  and 
the  plaintiff  did  the  work  to  the  satisfaction  of  the  defendant,  then 
you  will  find  for  the  plaintiff  in  such  amount  as  you  may  find  his 
entire  profits  would  have  amounted  to  if  the  contract  had  been 
carried  out.*' 

§  2071.  Contract  to  divide  commissions  with  another 
•  The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff, 
you  should  allow  him  what  you  may  believe  from  the  evidence 
was  one-third  of  the  value  of,  the  stock  of  the Timber  Com- 
pany, which  the  jury  may  believe  from  the  evidence  the  defendant 
received  as  a  commission  for  procuring  a  sale  of  the  lands  to  be 

made  to ,  the  value  of  the  stock  to  be  estimated  as  of  the 

date  the  defendant  received  same,  but  the  finding  for  the  plaintiff, 

if  any,  should  not  exceed  $ ,  the  amount  claimed  by  the 

plaintiff  in  the  petition;  and,  if  there  is  any  finding  for  the  plain- 
tiff, the  jury  may  or  may  not,  in  their  discretion,  provide  in  their 
verdict  that  interest  on  the  sum  they  find  shall  run  from .^* 

§  2072.    Contract  by  railroad  company  to  build  depot  in  certain 
locality 

You  are  instructed  that  the  measure  of  damages  the  plaintiff 

is  entitled  to  recover  under  instruction  No.  ,  if  any,  is  the 

difference  in  the  market  value,  if  any,  of  the  plaintiff's  land  without 
said  depot,  and  what  its  market  value  would  be  had  said  depot 
been  constructed  and  maintained,  and  used  by  said  defendant  as 
a  depot  for  freight  and  passengers,  as  depots  are  ordinarily  used 
"for  si^ch  purposes  at  such  places:  and,  in  determining  this  dif- 
ference in  value,  if  there  be  such  difference,  the  jury  shall  not 
consider  the  profits  which  might  have  been  made  by  the  plaintifts, 
or  either  of  them,  in  any  business  they  might  have  established  at 
said  point,  but  the  jury  may  consider  the  reasonable  adaptation 

»8  Marion   Hotel  Co.  v.  Dickinson,  o*  White  v.  Jouett,  144  S.  W.   55, 

216  S.  W.  1049,  141  Ark.  188.  147  Ky.  197. 
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of  the  point  for  business  purposes,  which  would  enhance  the  market 
value  of  the  said  lands.** 

§  2073.     Contract  to  furnish  services  of  particular  physician 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  you 
will  assess  her  damages  at  such  sum  as  you  believe,  from  all 
the  evidence  in  the  case,  will  fairly  compensate  her  for  the  in- 
jury, if  any,  which  she  has  sustained  by  the  failure  of  defendant 
to  furnish  her  the  personal  care  and  services  of ,^ 

§  2074.     Breach  of  contract  to  grade  land 

You  are  instructed  that  you  will  find  for  plaintiffs,  and  award 
them  such  a  sum  in  damages  as  you  may  belieVe  from  the  evi- 
dence will  fairly  represent  the  difference  between  the  market  value 
of  plaintiffs'  farm  in  its  present  condition  and  what  its  market 
value  would  have  been  if  the  land  from  which  the  earth  and  stone 
were  removed  had  been  reduced  to  the  level  of  the  railroad  grade 
and  left  in  condition  for  building  purposes.'* 

§  2075.     Contract  to  reduce  land  to  certain  level 

The  court  instructs  the  jury  that,  if  you  find  for  plaintiffs,  you 
will  award  them  such  sum  in  damages  as  you  may  believe  from 
the  evidence  it  will  reasonably  cost  to  reduce  the  land  from  which 
the  earth  and  stone  were  taken  to  a  level  with  the  railroad  grade 
and  in  condition  for  building  purposes,  not  exceeding,  however, 
the  sum  of  $ .•• 

§  2076.     Violation  of  agreement  with  respect  to  water  rights 

You  are  instructed  that,  if  the  jury  find  that  the  defendant  has 
failed  to  convey  the  water  from  the  spring  mentioned  in  the  deed 
to  the  south  limit  of  defendants*  land  so  as  to  be  accessible  to 
stock  on  the  plaintiffs'  land,  then  the  damages  which  the  plaintiffs 
are  entitled  to  recover  for  this  failure  on  the  part  of  the  defend- 
ants is  the  damage  sustained  by  the  plaintiffs  in  not  having  water 
for  the  use  of  their  stock.** 

§  2077.     Right  to  claim  a  forfeiture  of  moneys  advanced  on  con- 
tract 

You  are  further  instructed  that  the  defendant  in  this  case  admits 

the  execution  of  the  contract  and  the  payment  of  the  $ on 

the  purchase  price  of  the  cattle,  and  claims  that  he  offered  to  de- 
liver to  the  plaintiff  the  cattle  called  for  by  the  terms  of  the  con- 
tract, and  that  plaintiff  refused  to  receive  said  cattle  and  pay  the 

•5  Louisville,  St.  L.  &  T.  Ry.  Co.  »7  Sandy  Valley  &  E.  Ry.  Co.  v. 

T.  NeafDS,  18  S.  W.  1030,  93  Ky.  53.      Hughes,  194  S.  W.  344,  175  Ky.  320. 

•eMcDaniel  v.  United  Rys.  Co.  of         »«  Sandy   Valley  &   E.   Ry.   Co.   v. 
St  Louis,  148  S.  W.  464,  165  Mo.  App.      Hughes,  188  S.  W.  894,  172  Ky.  65. 
678,  ^0  Chamberlain  v.  Baltimore  &  O. 

R.  Co.,  8  A.  267,  66  Md.  518. 
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• 

balance  of  the  purchase  price,  and  that  within  a  few  days  he  sold 
all  the  cattle  to  another  person,  and  further  claims  that  he  was 
damaged  by  reason  of  plaintiff's  refusal  to  accept  and  pay  for  the 
cattle  when  offered  to  him.  If  you  find  from  the  evidence  that 
the  defendant's  claims  in  this  respect  are  true,  and  that  he  was 
damaged  by  reason  of  plaintiff  refusing  to  accept  the  cattle,  but 

find  that  his  damages  so  sustained  did  not  amount  to  $ — : ,  the 

amount  paid  him  by  the  plaintiff,  then  you  should  find  for  the  plain- 
tiff for  the  difference  between  defendant's  damages  and  the  amount 
so  paid  him.^ 

F.    Exemplary  Damages 

§  2078.    When  recoverable  in  general 

i  2078(1).    United  States 

You  are  instructed  that,  if  you  can  say  from  the  evidence  in 
the  case  that  the  defendants  dishonestly  overrode  the  rights  of  the 
plaintiff  for  their  own  purposes,  knew  that  these  boxes  of  flowers 
were  his,  and  not  theirs,  and,  disregarding  his  right  to  have  them 
go  on  to  his  customers,  they  took  them  and  sent  them  to  their  own 
customers,  you  can  look  at  all  that,  and  say  whether  you  think 
they  ought  not  to  pay  a  further  sum  in  damages,  to  stamp  upon 
their  conduct  what  you  think  of  such  things,  to  let  the  defend- 
ants know  how  a  jury  of  honorable  men  view  &uch  things.  Give 
such  further  sum  as  you  think  would  be  just  about  right  to  teach 
them  and  other  folks  how  a  jury  look  at  such  things,  to  teach 
them  and  everybody  else  better.  You  will  notice  that  you  are 
not  to  go  to  that  extent — not  to  allow  anything  for  that — unless 
you  see  that  the  defendants  are  guilty  of  wantonly  overriding  the 
plaintiff's  rights.  Do  not  give  anything  unless  you  see  that  they 
were  willfully  wrong;  that  they  knew  better  than  to  send  the  plain- 
tiff's goods  to  their  customers.  You  will  not  allow  anything  un- 
less you  see  that.  But  if  you  do  see  that  the  defendants  them- 
selves understood  this,  and  knew  that  these  were  not  their  flowers, 
and  that  ihey  had  no  right,  under  any  circumstances,  to  send  them 
to  their  customers,  if  you  can  see  that  they  were  dishonest  about 
it,  and  were  not  fair  about  it,  and  did  not  give  the  customers  of 
plaintiff  a  fair  chance,  and  did  not  recognize  his  right,  then  g^ve 
just  as  much  as  you  think  is  right  and  proper  to  stamp  on  that 
conduct  your  condemnation.  You  will  not  allow  anything  unless 
you  can  see  something  that  deserves  it.* 

1  Briscoe  v.  Johnson  (Okl.)  176  P.  ed  in  advance  Is  void,  except  In  cer- 

214.    In  Oklahoma  there  Is  a  statute  tain  eases. 

providing  that  every  stipulation  In  a  2  Downing  v.  Outerbrldge  (C.  O.  A- 

contract  by  which  the  amount  of  dam-  N.  X.)  79  F.  931,  25  C.  C.  A,  244. 
ages  for  breach  of  the  contract  la  fix* 
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i  2078(2).    Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  wheat  in  question  was  the  property  of  the  plaintiff,  and 
that  defendant  willfully  and  maliciously  cut  and  carried  away  the 
same,  the  jury,  in  assessing  the  plaintiff's  damages  are  not  con- 
fined to  the  actual  value  of  the  wheat  taken,  but  may  award  the 
plaintiff  such  sum  by  way  of  damages  as  in  their  discretion  they 
may  deem  just.* 

§  2078(3).    Missouri 

The  court  instructs  the  jury  that  if  they  shall  find  for  the  plain- 
tiff, and  shall  further  find  from  the  evidence  that  the  acts  and 
things  done  by  the  defendants  were  willfully  and  maliciously  done, 
then,  in  addition  to  the  actual  damage  sustained  by  her,  they  may 
assess  against  the  defendants  by  way  of  punishment  for  such 
wrongful  act  exemplary  or  punitive  damage  in  such  sum  as  they 

may  see  proper,  not  to  exceed  the  sum  of  $ .     The  word 

**maliciously,"  as  used  in  the  above  instruction  does  not  mean 
hatred,  spite,  or  ill  will  as  commonly  understood,  but  means  a 
wrongful  act  intentionally  done  without  just  cause  or  excuse,  and 
by  the  word  "willful"  is  meant  intentionally  and  not  by  accident  or 
mistake.* 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  such  acts  of  the  motorman,  if  any,  were  done  by  said  motor- 
man,  willfully  and  without  legal  justification  or  excuse  pr  provoca- 
tion, then  the  jury  may  further  assess  plaintiff's  damages  against 
defendant  in  such  sum  as  the  jury  may  believe  from  the  evidence 
will  be  suitable  punishment  to  the  defendant  for  such  wrongful 
conduct* 

The  court  instructs  the  jury  that  if  your  finding  is  for  the  plain- 
tiff, then,  in  assessing  his  damages  you  are  not  limited  to  the  physi- 
cal injury  inflicted,  if  any,  by  said  wrongful  acts,  if  any,  of  said  mo- 
torman, but  in  addition  tJiereto,  if  you  find  that  the  wrongful  acts, 
if  any,  of  the  said  motorman  were  malicious  (and  by  the  term  "ma- 
licious" is.  not  meant  spite  or  ill  will,  but  the  intentional  doing  of  a 
wrongful  act  without  just  cause  or  excuse),  you  may  allow  such 
further  damages,  known  in  law  as  punitive  damages,  as  will  be 
fair  and  just  punishment  to  defendant,  and  a  wholesome  warning  ta 
others.* 

i  2078(4).    South  Carolina 

You  are  instructed  that  this  is  an  action  for  punitive  or  exem- 
plary damages.     In  such  an  action  the  jury  may  allow  such  an 

»  Bull  V.  Griswold,  19  111.  631.  e  Kennelly  v.  Kansas  City  Rys.  Ool 

♦  Stansberry    v,    McDowell    (App.)      (App.)  214  S.  W.  237. 
186  S.  W.  757.  •  Kennelly    v.    Kansas    City    Rya^ 

Co.  (App.)  214  S.  W.  237. 
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amount  as  they  deem  proper,  within  the  limit  of  the  amount  de- 
manded in  the  complaint,  by  way  of  punishment  to  the  defend- 
ant, and  to  deter  the  defendant  and  all  other  persons  from  the 
commission  of  similar  wrongs  in  the  future  by  the  example  thereby 
afforded.  Punitive  or  exemplary  damages  are  recoverable  where 
there  is  evidence  of  gross  negligence  or  recklessness  or  wanton  dis- 
regard of  the  rights  of  others.' 

§  2079.  Wrongful  appropriation  of  property  by  railroad  company 
In  addition  to  this,  gentlemen,  if  you  should  determine  that  the 
railroad  company  has  acted  high  handedly  and  maliciously,  I  say 
if  you  should  determine  that,  with  a  total  disregard  of  the  rights 
of  the  plaintiff  in  this  case,  they  have  taken  possession  of  his  prop- 
erty in  utter  disregard  of  his  social  rights  as  a  citizen,  and  as  a 
man,  then  in  addition  to  the  actual  damages  he  has  sustained,  you 
would  have  a  right  to  assess  what  are  known  as  punitive  or  ex- 
emplary damages  to  deter  this  company,  and  all  other  people,  from 
doing  acts  of  this  kind  in  the  future.  But  you  must  remember, 
gentlemen,  that  in  no  sense  can  you  take  up  the  question  of  puni- 
tive or  exemplary  damages,  unless  you  should  determine  that  the 
act  of  this  company  was  malicious,  and  was  done  in  total  disre- 
gard of  the  social  rights  of  the  plaintiff,  as  a  citizen  and  as  a 
man." 

§  2080.     Conscious  or  reckless  disregard  of  plaintiff's  rights 

The  jury  are  instructed  that  punitive  damages  are  not  only  re- 
coverable for  a  wanton,  highhanded,  or  willful  invasion  of  plaintiff's 
rights,  but  that  the  jury  are  authorized  to  find  punitive  damages,  if 
they  believe  there  was  a  conscious  disregard  on  the  part  of  the  de- 
fendant, its  agents,  and  servants,  to  do  their  duty,  a  conscious  fail- 
ure to  observe  due  care,  which  was  the  proximate  cause  of  the  in- 
jury.* 

The  jury  are  instructed  that  not  only  is  the  conscious  invasion 
of  the  rights  of  another,  in  a  wanton,  willful,  and  reckless  manner, 
an  act  of  wrong,  but  that  the  same  result  follows  when  the  wrong- 
doer does  not  actually  realize  that  he  is  invading  the  rights  of  an- 
other, provided  the  act  is  committed  in  such  a  manner  that  a  person 
of  ordinary  reason  and  prudence  would  say  that  it  was  in  reckless 
disregard  of  another's  rights.^® 

'T  BrasiBgton  y.  South  Bound  R.  Co.,         •  Calder  v.  Southern  Ry.  Co.,  71  S. 

40  S.  E.  665,  62  S.  C.  325,  89  Am.  St  E.  841,  89  S.  G.  287,  Ann.  Cas.  1913A. 

Rep.  905.  894. 

sKingsley  v.  United  Rys.  Co.,  133  loToUeson  v.  Southern  Ry.  Co.,  70 

P.  785,  66  Or.  50.  S.  B.  811,  88  S.  C.  7. 
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§  2081.    Liability  for  gross  negligence  resulting  in  personal  in- 
juries 
S  20ei<l).   Alabama 

You  are  instructed  that,  if  you  find  for  plaintiff  under  the 

count  of  the  complaint,,  you  may  award  him,  in  addition  to  com- 
pensatory damages,  such  damages  as  in  your  sound  discretion  you 
see  fit  to  punish  defendant  for  its  said  action,  and  to  deter  others 
in  like  business  for  such  wrongdoing  in  the  future.*^ 

{2081(2).    Koatnoky 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
negligence  which  produced  plaintiff's  injury  was  **gross,"  as  here- 
inafter defined,  then,  in  addition  to  compensatory  damages,  you 
may  or  not  in  your  discretion  award  such  further  sum  as  you  deem 
proper  from  the  evidence,  by  way  of  punishment;   but  the  total 

amount  of  your  verdict  may   not   exceed  $ ,   the  amount 

claimed  in  the  petition." 

You  are  instructed  that,  if  the  cbnduct  of  the  conductor  under  all 
the  circumstances  was  such  as  to  indicate  wantonness  or  reckless- 
ness of  the  plaintiff's  safety,  you  may  in  your  discretion  award  him 
such  exemplary  damages  as  you  think  proper,  not  to  exceed  the 
sum  in  all  of  $ .^^ 

The  court  instructs  the  jury  that,  if  the  jury  shall  believe  from 
ihe  evidence  that  the  derailment  of  the  car  was  brought  about  by 
the  gross  negligence  of  the  defendant's  agents  in  the  management 
thereof,  then  the  jury  may,  in  addition  to  compensatory  damages 
as  above,  award  the  plaintiff  such  exemplary  damages  as  they  may 
think  proper  under  all  the  circumstances  of  the  case." 

By  the  term  "gross  negligence"  as  used  in  the  foregoing  instruC' 
tion  is  meant  the  absence  of  slight  care.^* 

12081(3).   Sooth  Carolina 

I  charge  you,  as  a  matter  of  law,  that  it  is  the  settled  law  of  this 
state  that  it  takes  more  than  negligence,  and  also  more  than  gross 
negligence,  to  make  out  a  case  of  willfulness  or  wantonness.  One 
cannot  be  said  to  be  guilty  of  willfulness  or  wantonness  unless  he 
has  been  guilty  of  misconduct  and  malice,  or  of  some  act  from 
which  misconduct  and  malice  ought  to  be  inferred.^* 

"  Clinton  Mining  Co.  t.  Bradford,  i*  LouisviUe  St.  Ry.  Co.  ▼.  Brown- 

76  So.  74,  200  Ala.  808.  field,  96  S.  W.  912. 

i«  Louisville  &  N.  R.  Co.  v.  Lynch,  ib  Louisville  St.  Ry.  Co.  v.  Brown- 

126  S.  W.  362.  187  Ky.  696.  field,  96  S.  W.  912. 

"LoniBvnie  &  B.  B.  Co.  v.  McNal-  i«  HnU  v.  Seaboard  Air  Line  Ry., 

ly,  105  8.  W.  124.  57  S.  E.  28,  76  S.  C.  278,  10  L.  R.  A. 

(N.  S.)  1218 
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§  2082.    Liability  of  corporation  for  acts  of  servant 

I  2082(1).    SoNth  Carollsa 

The  jury  are  instructed  that,  where  the  acts  of  the  servant  of  a 
corporation  are  not  only  negligent,  but  wanton  and  willful— that  is, 
in  plain  disregard  of  a  known  duty,  or  in  a  conscious  failure  to  ob- 
serve due  care  in  such  case — the  jury  may  award  in  addition  to 
compensatory  damages  other  damages,  known  as  punitive,  exem- 
plary, or  vindictive  damages.  Such  damages  are  for  the  purpose 
of  deterring  a  defendant,  or  other  persons  in  like  conditions,  from 
committing  the  same  wrongs  and  injuries." 

f  2082(2).   Texas 

The  court  charges  the  jury  that,  if  they  find  from  the  evidence 
that  the  accident  by  which  plaintiflF  sustained  the  injuries  com- 
plained of  was  the  result  of  fast  running  of  the  train,  and  that  the 
train  was  so  run  against  the  orders  of  defendant's  superior  officers, 
and  against  regulations  made  in  that  respect  by  defendant,  then,  in 
that  event,  plaintiff  will  not  be  entitled  to  recover  more  than  his 
actual  damages  in  this  suit.^* 

G.    P1.EADING  AND  Evidence 

§  2083.    Necessity  that  award  conform  to  pleading  and  evidence 

Bight  of  recovery  for  aggravation  of  pre-exiating  disease  by  personal   in- 
juries, see  ante,  |  2025(9). 

The  court  instructs  the  jury  that  the  expenses  incurred  by  the 
plaintiff  for  the  services  of  physicians  and  surgeons  and  the  value 
of  any  time  lost  are  subjects  of  direct  proof,  and  are  to  be  deter- 
mined only  on  the  evidence  which  the  jury  has  before  it,  and  must 
not  exceed  the  amounts  specifically  claimed  therefor  in  the  com- 
plaint. The  other  elements  of  damages  are  from  necessity  left  to 
the  sound  discretion,  of  the  jury,  but  in  no  event  must  the  amount 
of  damages  exceed  the  amount  alleged,  $ }^ 

§  2084.    Presumptions  and  burden  of  proof 

f  2084(1).    Iowa 

You  are  instructed  that  it  is  claimed  by  •the  plaintiff  that  the  in- 
juries of  which  he  complains  will  result  in  permanent  pain  and 
disability,  and  in  permanent  deformity  and  disfigurement  of  his 
right  leg.  As  to  this,  you  are  instructed  that  the  burden  is  upon 
the  plaintiff  to  show  the  character  and  extent  of  the  injuries  receiv- 
ed by  the  plaintiff  by  reason  of  the  accident  in  question,  and  unless 
the  plaintiff  has  shown  by  a  preponderance  of  the  evidence  that 

i^Calder  v.  Son  them  Ry.  C?o.,  71  is  Texas  Trunk   Ry.  Co.  v.  John- 

S.  B,  841,  89  S.  C.  287,  Ann.  Cas.  1913      son,  12  S.  W.  482,  75  Tex.  158. 
A.  894.  ^  19  Haun  v.  Tally,  181  P.  81,  40  CaL 

App.  585. 
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the  injuries  of  which  he  complains  are  permanent,  or  that  he  will 
in  the  future  suffer  pain  therefrom,  or  that  he  will  suffer  perma- 
nent disability  therefrom,  or  that  he  will  be  permanently  deformed 
or  disfigured  thereby,  substantially  as  alleged  in  the  petition,  then 
in  such  event  you  are  instructed  that  you  cannot  allow  the  plain- 
tiff anything  for  and  on  account  of  said  claim.** 

f  2084(2).    MonUna 

The  court  instructs  the  jury  that  a  party  who  claims  compensa- 
tion for  an  alleged  wrong  done  must  show,  not  only  that  he  has 
suffered  a  loss  on  account  of  the  injury,  but  also  what  was  the 
amount  of  the  loss,  and  the  burden  of  proving  both  these  things 
is  upon  the  party  alleging  the  wrong.*^ 

f  20a4(3).    Nevada 

The  jury  are  instructed  that,  while  defendant  admits  that  plain- 
tiff received  a  slight  bruise  while  a  passenger  upon  one  of  its  trains, 
it  denies  that  plaintiff  sustained  any  damage  or  injury  beyond  such 
slight  bruise;  and  the  jury  are  instructed  that  as  to  all  matters  in 
dispute  between  plaintiff  and  defendant  as  to  the  nature  and  ex- 
tent of  plaintiff's  injuries,  and  as. to  the  damage,  if  any,  resulting 
therefrom,  the  burden  of  proof  is  upon  the  plaintiff.  In  other 
words,  plaintiff  must  establish  to  your  satisfaction  by  a  preponder- 
ance of  evidence  the  truth  of  all  things  which  are  alleged  to  exist 
by  him  and  which  are  denied  by  defendant.  If,  therefore,  you 
should  believe  from  the  evidence  that  the  plaintiff  received  a  bruise 
or  abrasion  caused  bv  a  collision  between  two  of  the  defendant's 
trains  while  plaintiff  was  a  passenger  upon  one  of  such  trains,  but 
the  plaintiff  has  failed  to  establish  by  a  preponderance  of  the  evi- 
dence to  your  satisfaction  that  the  injuries  which  he  is  now  suffer- 
ing from  are  the  direct  result  of  such  bruise,  without  any  interven- 
ing cause  brought  about  by  his  own  want  of  reasonable  care  and 
attention,  your  verdict  should  only  assess  such  damages  as  you 
may  think  just  and  proper  for  the  bruise  or  abrasion  received  by 
plaintiff  while  upon  the  train,  and  should  exclude  all  other  damages 
based  upon  or  resulting  from  any  injury  that  plaintiff  may  now 
have.** 

§  2085.     Same — ^Distinction  between  general  and  special  damage 

The  jiuy  are  instructed  that  general  damages  are  those  which  the 
law  presumes  to  flow  from  an  unlawful  act.  Special  damages  are 
those  actually  shown  to  have  been  sustained.     General  damages 

soCoUinson  t.  Catter,  170  N.  W.         ^ 2  Murphy   v.    Southern   Pac.    Co., 

420, 186  Iowa,  276.  101  P.  322,  31  Nev.  120,  21  Ann.  Cas. 

*iHaggerty     Bros.     v.     Lash     &  602. 
Shaughnesay,  87  P.  907,  34  Mont.  517. 
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may  be  recovered,  without  proof  of  any  special  amount.  Special 
damages,  in  order  to  be  recovered,  must  be  proved  as  to  amount.*** 

§  2086.    Burden  of  proof  as  to  proximate  cause 

The  jury  are  instructed  that,  with  respect  to  the  alleged  ailments 
and  disabilities  claimed  for  the  plaintiff  in  this  case,  the  burden  of 
proof  is  upon  the  plaintiff,  as  it  is  with  respect  to  the  question  of 
liability,  to  show  by  a  preponderance  of  the  evidence,  not  only 
that  such  ailments  really  exist,  or  have  existed,  but  also  that  such 
ailments  and  disabilities  are  the  result  of  the  occurrence  in  ques- 
tion, and  the  burden  is  not  upon  the  defendant  to  show  that  such 
ailments'  or  disabilities  do  proceed  or  arise  from  any  other  cause. 
You  are  further  instructed  that  you  have  no  right  to  g^ess  or 
conjecture  that  any  ailments  complained  of  are  the  result  of  this, 
accident.  You  are  not  to  understand  from  this  instruction  that 
the  court  intends  to  intimate  that  plaintiff  has  such  disabilities 
as  are  claimed,  or  that  defendant  is,  or  is  not,  in  any  manner  liable, 
or  to  intimate  any  opinion  upon  that  or  any  other  question  of  fact. 
in  this  case.** 

§  2087.    Matters  considered  in  determining  impairment  of  earning 
capacity 

You  are  instructed,  gentlemen  of  the  jury,  that  in  determining 
the  extent  to  which  the  earning  capacity  of  the  plaintiff  has  been 
impaired  by  his  injuries,  you  may  take  into  consideration,  if  you 
see  fit,  what  he  has  been  earning  in  the  immediate  past  and  the 
probabilities  of  what  his  earnings  would  have  been  in  the  future 
if  he  had  not  received  his  injury;  and  in  this  connection,  you  may 
consider  the  physical  condition  of  the  plaintiff  at  the  time  of  his- 
injury  and  what  it  would  have  been  but  for  his  injury.** 

§  2088.    Matters  considered  in  determining  expectancy  of  life  of 
plaintiff 

f  2088(1).   Iowa 

The  court  instructs  the  jury  that  testimony  has  been  received  in- 
evidence  which  tends  to  show  that  the  expectancy  of  life  of  a  man 

years  old,  according  to  the  tables  of  mortality,  is  

years.  These  tables  of  mortality,  however,  do  not  necessarily  ap- 
ply to  the  plaintiff,  but  are  based  upon  the  observed  expectancy 
among  persons  in  ordinary  pursuits  and  in  ordinary  condition  of 
health,  and  in  determining  the  expectancy  of  plaintiff  you  must 

3S  Bibb  County  v.  Ham,  35  B.  B.  3b  Cook  v.  Danaher  Lumber  Co.,. 
666,  110  Ga.  340.  112  P.  245,  61  Wash.  118. 

2*  Craw  V.  Chicago  City  R.  Co.,  150 
lU.  App.  100. 
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take  into  consideration  the  condition  of  his  health  at  the  present 
time  so  far  as  shown  by  the  evidence  ^r  so  far  as  you  have  been 
able  to  observe  the  same,  his  prior  habits  with  reference  to  the  Use 
of  intoxicating  liquors,  as  well  as  all  other  facts  and  circumstances 
in  evidence  and  bearing  thereon.** 

§  2088(2).    Vimlnla 

The  court  further  instructs  the  jury  that  if  they  find  for  the 
plaintiff  they  may,  in  estimating  his  damages,  if  they  believe  his 
injuries  permanent,  also  take  into  consideration  the  plaintiff's  prob- 
able duration  of  life,  and  to  show  this  they  may  take  into  consid- 
eration the  standard  mortality  tables  as  showing  the  probable  du- 
ration of  plaintiff's  life  under  all  the  proof  in  this  case,  and  they 
may  also  consider  the  fact  that  plaintiff  is  engaged  in  railroad  serv- 
ice, a  more  hazardous  occupation  than  ordinary  vocations  of  life.*' 

§  2089.    Effect  of  table  of  expectancy 

i  2089(1).    Georgia 

The  court  instructs  you  that  certain  tables  have  been  introduced 
in  evidence  for  your  consideration,  and  these  are  called  mortality 
tables.  You  may  use  them  or  you  may  not,  and  then  it  is  left  to 
you  as  to  what  use  you  will  give  them.  The  court  instructs  you, 
further,  the  only  material  information  you  can  derive  from  them  is 
the  time  which  an  average  person  of  equal  age  with  the  one  under 
consideration  in  the  present  case  may  be  expected  to  live.** 

I  2089(2).   Virginia 

The  court  instructs  the  jury  that  the  table  of  expectancy  of  life 
given  in  evidence  by  the  plaintiff,  by  which  it  appeared  that  the 

expectancy  of  life  of was years  and  that  of 

was years,  is  not  conclusive  or  binding  upon  the  jury,  but  is 

only  evidence  to  be  considered  by  them,  along  with  all  the  other 
evidence  in  the  case,  in  arriving  at  the  amount  of  damages,  if  any.*' 

§  2090.     Sufficiency  of  evidence  as  to  damages 

The  jury  are  instructed  that  if,  from  the  evidence  in  the  case  and 
under  the  instructions  of  the  court,  the  jury  shall  find  the  issues  for 
the  plaintiff,  and  that  the  plaintiff  has  sustained  damages  as  charg- 
ed in  the  declaration,  then,  to  enable  the  jury  to  estimate  the 
amount  of  such  damages,  it  is  not  necessary  that  any  witnesses 
should  have  expressed  an  opinion  as  to  the  amount  of  such  dam- 
ages, but  the  jury  may  themselves  make  such^  estimate  from  the 

'•Hughes  r.  Chicago,  R.  I.  &  P.  «»  PIdcock  v.  West,  102  S.  E.  360, 

By.  Co.,  129  N.  W.  956, 150  Iowa.  232.  24  Ga.  App.  785. 

"  Virginia   k   S.    W.    Ry.    Co.    y.  2«  Norfolk  &  W.  Ry.  Co.  v.  Denny's 

Baney,  49  S.  E.  32,  103  Ya.  205.  Adm'r,  56  S.  E.  321,  106  Va.  383. 
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facts  and  circumstances  in  f)roof,  relating  to  the  subject  of  the  ex- 
tent of  plaintiff's  damages.?* 

The  jury  are  instructed  that  if,  from  the  evidence  of  the  case, 
and  under  the  instructions  of  the  court,  the  jury  shall  iind  the  issue 
for  the  plaintiff,  and  that  the  plaintiff  has  sustained  damages  as 
charged  in  the  declaration,  then,  to  enable  the  jury  to  estimate  the 
amount  of  such  damages,  it  is  not  necessary  that  any  witness  should 
have  expressed  an  opinion  as  to  the  amount  of  such  damage,  but 
the  jury  may  themselves  make  such  estimate  from  the  facts  and  cir- 
cumstances in  proof,  and  by  considering  them  in  connection  with 
their  knowledge,  observation,  and  experience  in  the  business  af- 
fairs of  life.** 

You  are  instructed  that  you  are  not  at  liberty  to  guess  or  con- 
jecture about  the  amount  of  actual  damages,  if  any,  suffered  by 
the  plaintiff;  you  can  allow  for  no  item  of  actual  damages  which 
has  not  been  established  by  a  preponderance  of  the  evidence  in  the 
case,  even  though  you  should  find  the  defendant  guilty.** 

§  2091.    Sufficiency  of  evidence  as  to  cause  of  injuries  for  which 
compensation  sought 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
plaintiff  received  any  injury  substantially  as  alleged  by  her,  and  you 
further  find  from  the  evidence  that  prior  to  the  time  of  receiving 
such  injury,  if  any,  she  had  received  injuries  from  being  thrown 
from  a  street  car,  and  you  should  be  unable  to  determine  from  the 
evidence  whether  her  present  condition  results  from  said  former  in- 
juries or  the  accident  complained  of,  you  will  let  your  verdict  be  for 
the  defendant  as  to  such  present  injuries,  if  any.** 

so  Thompson  v.  Northern  Hotel  Co.,  ««  Texas  &  N.  O.  R.  Co.  r.  JcMies 

d9  N.  E.  878,  266  111.  77.  (Tex.)  138  S.  W.  209.  This  Instruc- 
ts i  North    Chicago   St    Ry.    Co.    v.  tlon  does  not,  as  contended,  permit 

Fitzglbbons.  54  N.  E.  483,  180  111.  466.  recovery  in  the  hypothetical  case  for 

»3  Johnson  v.  Chicago  City  Ry.  Co.,  prospective  damages  growing  out  of 

166  111.  App.  70.  the  later  accident. 
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CHAPTER  CI 

■ 

DBAD  BODIES 

I  2092.    Criminal  liability  for  receiving. 
2088.    Liability  for  unlawfully  removing  body  of  one  killed  in  accident 
from  place  of  accident. 

§  2092.    Criminal  liability  for  receiving 

You  are  instructed  that  one  of  the  essential  allegations  in  the  in- 
dictment is  that  the  defendant  received  said  body  of ;  and 

concerning  this  you  are  informed  that  to  have  received  the  body  is 
to  have  taken  or  acquired  possession  of  the  same,  or  exercised  di- 
rection or  control  over  the  same»  after  its  disinterment,  by  transfer 
from  some  one  else — and  this  may  be  done  either  exclusively  by 
the  defendant  or  knowingly  in  conjunction  with  others;  and  if  you 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  said 
defendant  did  acquire,  by  transfer,  control  over  said  body,  or  exer- 
cised acts  of  possession  over  the  same  by  transfer  from  some  one 
else,  either  by  himself  or  in  conjunction  with  others,  or  knowingly 
aided,  counseled,  abetted,  or  assisted  others  in  so  doing,  then  you 
vnll  consider  the  fact  of  the  receiving  of  said  body  by  the  defend- 
ant as  established  in  this  case.^ 

You  are  further  instructed  that  another  essential  fact  in  this  case 
is  that  the  defendant,  if  he  received  said  body,  knew  at  the  time  that 
the  same  had  been  removed  from  its  grave  for  the  purpose  of  dis- 
section without  the  consent  of  the  near  relatives  of  the  said ; 

and  this  knowledge  must  be  shown  in  him  beyond  a  reasonable 
doubt,  but  this  knowledge  may  be  shown,  as  any  other  fact,  by 
either  direct  or  circumstantial  evidence.' 

§  2093.  Liability  for  unlawfully  removing  body  of  one  killed  in 
accident  from  place  of  accident 
You  are  instructed  that  if,  on  the  other  hand,  you  find  that  what 
was  done  by  the  servants  of  the  defendant  with  the  dead  body 
was  done  in  good  faith  and  solely  for  .the  purpose  of  accomplish- 
ing an  early  return  thereof  to  the  plaintiffs,  and  that  the  acts  and 
conduct  of  the  defendant's  servants  were  not  characterized  by  reck- 
lessness or  heartlessness,  then  the  plaintiffs  cannot  recover,  and 
your  verdict  should  be  for  the  defendant.' 

1  State  V.  Johnson,  60  P.  907,  6  a  Wilde  v.  Milwaukee  Electric  Ry. 
Kan.  App.  119.  &  Light  Co.,  132  N  W.  885,  147  Wis. 

«  State  V.  Johnson,  60  P.  907»  6  Kan.      129. 
App.  119. 
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CHAPTER  CII 

DEATH  BY  WRONGFUL  ACT 

A.    Grounds  of  Action 
f  2004.    In  general. 
2095.    Reckless  management  of  automobile  by  defendant  in  attempt  to  es- 
cape arrest  by  deceased. 
2090.    Proximate  cause. 

2096(1).  Arkansas. 
2096(2).  Illinois. 

2097.  Wben  death  deemed  caused  by  accident  within  meaning  of  statute. 

B.    Defenses 

2098.  Liability  for  intentional  killing— Self-defense. 

2096(1).  Missouri. 
2098(2).  Texas. 

C.    Measure  of  DAifAOBs  and  Recovery  of  Penalty 

2099.  Recovery  for  benefit  of  estate  of  decedent. 

2099(1).  Iowa. 
2099(2).  KentQCky. 
2099(8).  Michigan. 
2099(4).  Montana. 

2100.  Recovery  for  loss  sustained  by  next  of  kin  or  other  designated  bene- 

ficiaries. 
2100(1).  California. 
2100(2).  Illinois. 
2100(8).  Missouri. 
2100(4).  Texas. 
2100(6).  Virginia. 
2100(6).  West  Virginia. 

2101.  Same — ^Present  value  of  contributions  which  plalntlfr  would  hare 

received  had  decedent  lived. 

2102.  Same — Rule  under  federal  Employers'  Liability  Act 

2102(1).  Connecticut. 
2102(2).  Kentucky. 

2103.  Matters  considered  in  determining  pecuniary  loss. 

2108(1).  Arkansas. 
2103(2).  Connecticut 
2103(8).  Florida. 
2108(4).  Georgia. 
2108(5).  Iowa. 
2103(6).  Kentucky.  ' 
2103(7).  Missouri. 
2103(8).  North  Carolina. 
2103(9).  Texas. 

2104.  Deforml^  of  plaintiff  as  affecting  measure  of  recovery. 

2105.  Financial  circumstances  of  plaintiff. 

2106.  Recovery  for  grief,  loss  of  companionship,  etc 

2106(1).  CaUfomia. 
2106(2).  Illinois. 
2106(3).  Maryland. 
2106(4).  Texas. 
2106(5).  VirginU. 


2451  DBATH  BY  WBOKQUTL  ACT 

I  2107.    BecoTery  for  death  of  father. 
2107(1).  Maryland. 
2107(2).  Texas. 
2107(3).  Virginia. 

2108.  Recovery  for  death  of  mother. 

2106(1).  California. 
2108(2).  niinois. 

2109.  BecoTery  for  death  of  wife. 

2110.  Recovery  for  death  of  wife  and  mother* 

2110(1).  California. 
2110(2).  Ohio. 

2111.  Recovery  for  death  of  husband* 

2U1(1).  Delaware. 
2111(2).  nilnoia. 
2111(3).  Indiana. 
2111(4).  Kentucky. 
2111(5).  Maryland. 
2111(6).  Missouri. 
2111(7).  Oklahoma. 
2111(8).  Oregon. 
2111(0).  Utah. 

2112.  Recovery  for  death  of  father  and  husband. 

2112(1).  niinois. 
2112(2).  Kansas. 
2112(3).  Maryland 
2112(4).  Missouri. 
2112(5).  Oklahoma. 
2112(6).  Pennsylvania. 
2112(7).  South  Carolina. 
2112(8).  Wisconsin. 

2113.  Recovery  by  parent  for  death  of  son* 

2113(1).  Arkansas. 
2113(2).  CaUfornia. 
2113(3).  Iowa. 
2113(4).  Missoiyri. 
2113(5).  Montana. 
2113(6).  Oklahoma. 

2114.  Recovery  for  death  of  minor  child. 

2114(1).  Arizona. 
2114(2).  Idaho. 
2114(3).  Indiana. 
2114(4).  Kansas. 
2114(5).  Maryland. 
2114(6).  Texas. 

2115.  Profits  realized  by  father  on  services  of  son  as  employee. 

2116.  Recovery  for  death  of  brother  and  son. 

2117.  Rule  as  to  damages  where  doctrine  of  comparative  negligence  pre- 

vails. 

2118.  Recovery  of  damages  as  punishment — KUling  by  automobile. 

2119.  Recovery  of  penalty  in  addition  to  compensatory  damages. 

D.      EVIDSROB 

2120.  Presumptions  and  burden  of  proof — Contributory  negligence. 

2120(1).  lUinois. 
2120(2).  Iowa. 
2120(3).  Michigan. 
2120(4).  Nebraska. 
2120(5).  North  Carolina. 

2121.  Same — Pecuniary  loss. 

2122.  Etzpectancy  of  life  of  plaintiff  or  of  deceased. 
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i  2123.    Effect  of  mortality  tables. 
2123(1).  Alabanuu 
2123(2).  Iowa. 
2123(3).  iNorth  Carolina. 

2124.  Method  of  using  mortality  and  annuity  tables. 

2125.  Right  of  jury  to  consider  matters  of  common  knowledge. 

E.    Vebdigt  akd  Appobtionhekt  of  DaHAO£S 

2126.  Form  of  verdict. 

2126(1).  Missouri. 
2126(2).  Texas. 

2127.  Separate  verdicts  for  conscious  pain  and  suffering  of  deceased  and 

for  loss  sustained  by  next  of  kin. 

2128.  Apportionment  of  damages  between  beneficiaries. 

2128(1).  Arkansas. 
2128(2).  Kentucky. 
2128(3).  Texas. 

A.    Grounds  of  Action 

§  2094.     In  general 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  on ,  D.  came  to  his  death,  while  in  the  exercise 

of  ordinary  care  for  his  own  safety,  in  the  manner  and  by  the 
means  set  forth  in  the  amended  declaration  filed  herein,  and  if  the 
jury  further  believe  from  the  evidence  that  the  death  of  the  said 
D.  was  caused  by  the  negligence  of  the  defendant  as  charged  in  the 
declaration,  and  if  the  jury  farther  believe  from  the  evidence  that 
the  said  D.  left,  him  surviving,  a  widow  and  children,  as  charged 
in  the  declaration,  and  that  such  widow  and  children  by  the  death 
.of  the  said  D.  have  been  and  are  deprived  ,of  their  means  of  sup- 
port, then,  in  law,  the  plaintiff  is  entitled  to  recover.^ 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  it  was  negligence  for  defendant  to  run  its  cars  without  fenders 

or  life  guards  and  that  the  child, ,  was  killed  because  of  such 

negligenc'e,  and^that  the  parent  or  custodian  of  said  child  was  not 
guilty  of  negligence  in  permitting  the  child  to  be  on  the  street  at 
the  time  of  the  accident,  and  that  the  child  left  surviving  next  of 
kin  as  alleged,  then  the  jury  should  find  defendant  guilty.* 

§  2095.    Reckless  management  of  automobile  by  defendant  in  at- 
tempt to  escape  arrest  by  deceased 
The   jury   are   instructed   that,   under   the   uncontradicted    evi- 
dence in  this  case,  P.,  deceased,  on ,  was  sheriff  of , 

and  had  in  his  possession  a  warrant  for  the  arrest  of  the  defend- 
ant, and  on  said  date  saw  the  defendant  driving  on avenue, 

in  the  town  of  ,  in  his  motor  car,  and  the  said  defend- 
ant then   and   there  knew   that  the   said   P.   had   a   warrant  for 

1  Economy   Light  &  Power  Co.  v.         ^  En?]\inci    r.     Mississippi     VaUey 
Stephen,  58  N.  K  359,  187  lU.  137.  Xractiou  Co.,  139  111.  App.  572. 
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his  arrest;  and  if  the  jury  believes  from  the  evidence  that  the 
defendant  understood  that  the  said  P.  then  and  there  wanted  to 
arrest  him,  and  that  the  said  defendant  while  driving  said  car 

on avenue  saw  the  said  P.  approach  his  car  as  he  believed 

for  the  purpose  of  arresting  him,  but  that  the  said  defendant  then 
and  there  made  an  effort  to  escape  from-  arrest,  by  speeding  up  his 
automobile,  and  further  find  that  the  said  P.  thereupon  stepped 
on  the  -running  board  of  the  said  automobile  in  order  effectually  to 
place  said  defendant  under  arrest,  and  further  find  that  the  said 
defendant  then  and  there  had  his  car  under  control,  and  could  have 
stopped  his  car,  but,  on  the  other  hand,  increased  the  speed  of  the 
said  automobile  for  the  purpose  of  escaping  from  arrest,  and  further 
find  that  in  his  effort  to  escape  arrest  the  car  of  the  said  defend- 
ant was  driven  at  a  dangerous,  reckless,  and  unlawful  speed  by 
the  defendant,  and  so  negligently  and  recklessly  that  the  said  car 
was  run  against  one  of  the  iron  supports  of  the  bridge  leading  from 

to ,  and  that  as  a  result  thereof  the  ~said  P.  was  so 

seriously  injured  that  from  the  effects  thereof  he  died  soon  there- 
after, then  the  verdict  of  the  jury  shall  be  for  the  plaintiff.* 

The  jury  are  instructed  that  unless  they  shall  find  by  a  fair  pre- 
ponderance of  the  evidence  that  the  defendant,  in  a  willful  attempt 
to  escape  arrest,  intentionally  increased  the  speed  of  his  automo- 
bile with  a  view  of  escaping  from  the  state  of  ,  or,  with 

such  intent,  failed  to  use  means  (if  such  were  accessible  to  him) 
which  a  reasonably  prudent  and  law-abiding  person  would  under 
the  circumstances  have  used  to  stop  the  car,  then  the  plaintiff  can- 
not recover  and  your  verdict  should  be  for  the  defendant.* 

§  2096.    Proximate  cause 

f  2096(1).   ArkaBMS^ 

You  are  instructed  that  if died  from  pneumonia,  and  the 

pneumonia  was  wholly  or  in  part  caused  or  superinduced  by  the 

bums,  then  's  death  was  in  law  caused  by  the  burns.     In 

such  case,  if  you  find  for  the  plaintiff,  you  should  find  for  her  for 
both  the  suffering  and  death  of .* 

You  are  instructed  that  the  plaintiff  alleges  that  the  deceased  was 
injured  in  a  mine  by  the  explosion  of  gas ;  that  he  lived  for  a  period 
of days  thereafter,  and  then  died  from  the  effects  of  the  inju- 
ries received  in  the  explosion.  In  order  to  justify  you  in  finding  for 
the  plaintiff,  you  must  find  from  a  preponderance  of  the  evidence 
that  the  death  of  the  deceased  was  the  direct  or  proximate  result 
of  the  injuries  received,  and  you  must  further  find  that  the  injuries 

» Wefssengoff   ▼.    Davis   (C.    C.   A.  Md.)  260  F.  16,  171  C.  C.  A.  52,  7  A. 

Md.)  260  F.  16.  171  O.  C.  A.  52.  7  A.  L.  R.  307. 
L.  K,  307.  »  Sterling   Anthracite   Coal   Co.    v. 

4  Weissengoff   r.   Davis   (C.   C.   A.  Strope,  197  S.  W.  858,  130  Ark.  435. 
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alleged  to  have  been  received  in  the  explosion  were  caused  by  the 
negligence  of  the  defendant  as  set  out  in  the  complaint.* 

You  are  instructed  that,  before  you  can  find  for  the  plaintiff,  the 
proof  must  show,  not  only  the  acts  complained  of,  and  that  they 
were  negligent,  as  defined  in  these  instructions,  but  the  proof  must 
further  show  that  such  negligence  directly  caused  the  injury,  and 
that  such  injury  resulted  directly  in  tKe  death  of  deceased;  and 
unless  you  have  such  proof  you  should  find  for  defendant.' 

i  2096(2).    Illinois 

The  jury  are  instructed  that,  if  you  find  that  through  some  mis- 
take of  the  surgeons,  or  of  competent  nurses  and  attendants,  in- 
fection resulted  from  and  followed  said  operation  through  no  act 

of  said ,  and  thereafter  said died  on from  said 

infection  resulting  from  the  wound  made  by  said  surgeon  in  said 
operation  and  the  treatment  thereof  by  the  said  surgeon  and  nurses, 
then  the  said  acts,  mistakes,  or  errors  of  the  surgeon  and  nurses 
should  be  considered  by  you  as  a  part  of  the  immediate  and  direct 

result  produced  by  the  injuries  received  by  the  said in  said 

collision.* 

§  2097.    When  death  deemed  caused  by  accident  within  meaning 
of  statute 

The  court  instructs  the  jury  that,  if  you  find  upon  all  the  evi- 
dence that  C.'s  death  was  hastened  by  thfs  accident,  then  the  plain- 
tiff has  sustained  the  burden  of  proving  that  her  death  was  caused 
by  the  accident  within  the  meaning  of  this  statute.  If  you  find 
that  she  was  confined  to  her  bed  and  had  become  weak  and  en~ 
feebled,  and  if  owing  to  that  weakness  and  confinement  hyperstatic 
pneumonia  developed  which  caused  her  death,  then  you  would 
also  be  warranted  in  finding  that  her  death  was  due  to  the  acci- 
dent. If  you  should  further  find  that  she  had  some  kidney  trouble 
prior  to  the  accident  and  that  owing  to  the  accident  it  was  aggra- 
vated and  made  acute  and  that,  her  death  was  materially  hastened 
by  the  accident,  then  you  would  properly  be  warranted  in  finding 
that  her  death  was  caused  by  the  accident.* 

B.    Defenses 

§  2098.    Liability  for  intentional  killing— Self-defense 
S  2098(1).    Missouri 

The  court  instructs  the  jury  that,  when  danger  is  threatened 
and  impending,  a  person  is  not  compelled  to  stand,  with  arms  fold- 

«  Sterling  Anthracite   Coal   Co.   y.  >  Homey   v.    St    Louis   ft   North- 

Strope,  107  S.  W.  858,  130  Ark.  435.  eastern  R.  Co.,  165  lU.  App.  547. 

7  Sterling  Anthracite  Coal   Co.   v.  » Charles  v.   Boston   Elevated  Ry.. 

Strope^  107  S.  W.  858,  130  Ark.  435.  Co.,  120  N.  E.  00,  230  Mass.  536. 
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edy  until  it  is  too  late  to  strike,  but  the  law  permits  him  to  act  on 
reasonable  fear;  and  in  this  case,  if  the  defendant  had  reasonable 
cause  to  apprehend  that  S.  had  a  design  to  do  him  some  great 
personal  injury,  and  that  there  was  reasonable  cause  to  apprehend 
immediate  danger  of  such  design  being  accomplished,  then  de- 
fendant had  a  right  to  act  on  appearances,  and  kill  S.  to  prevent 
such  design  being  accomplished ;  and  such  killing  would  be  justi- 
fiable, although  it  should  afterwards  turn  out  that  the  appearances 
of  danger  were  false  and  unfounded,  ai\d  the  finding  should  be  for 
the  defendant.^* 

You  are  instructed  that,  although  the  jury  may  believe  from  the 
evidence  that  the  deceased  took  hold  of  defendant,  and  held  him» 
and  may  believe  from  the  evidence  that  he  attempted  to  follow 
him,  when  released,  with  the  intention  of  again  taking  hold  of  him, 
yet  that  would  not  justify  the  defendant  in  taking  his  life,  unless 
the  jury  believe,  from  all  the  evidence  before  them,  that  the  defend- 
ant had  reasonable  cause  to  believe  that  the  deceased  was  then 
about  to  take  his  life,  or  do  him  some  other  great  personal  injury." 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant  had  no  reasonable  cause  to  apprehend  that  de- 
ceased intended  to  take  defendant's  life,  or  do  him  any  other  great 
bodily  harm,  and  that  thereupon  the  defendant  fired  the  pistol  shot 
in  revenge,  or  in  a  reckless  and  vindictive  spirit,  then  there  is  no 
self-defense  in  the  case,  and  the  jury  cannot  find  for  the  defendant 
on  that  ground." 

S  2098(2).   Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  the  defendant  provoked  a  difficulty  with  the  deceased,  as 
above  explained  to  you,  but  you  believe  from  the  evidence  that 
such  difficulty  was  provoked  (if  any  such  was  provoked)  without 
any  intention  to  kill  or  inflict  serious  bodily  injury  upon  deceased, 
or  if  you  have  a  reasonable  doubt  as  to  defendant's  intention  to 
kill  or  inflict  serious  bodily  injury  upon  deceased,  and  you  believe 
from  the  evidence  that  defendant  by  his  acts  or  language  or  both 
did  provoke  a  difficulty  with  deceased,  which  caused  deceased  to 
attack  defendant,  and  the  defendant,  under  the  influence  of  sudden 
passion  which  rendered  the  mind  of  the  defendant  incapable  of  cool 
reflection,  did  shoot  with  a  pistol  and  thereby  kill  the  deceased, 
you  are  instructed  that  such  killing  would  be  unlawful,  and,  if  you 
find  the  facts  so  to  be,  your  verdict  should  be  rendered  according- 
ly." 

i«Klchols  ▼.  Winfrey,  2  S.  W.  305.  12  Nichols  v.  Winfrey,  2  S.  W.  305. 

90  Mo.  403.  90  Mo.  403. 

"  Nichols  v.  Winfrey,  2  S.  W.  305.  "  Gray  ▼.  Phmips,  117  S.  W.  870. 

90  Mo.  403.  64  Tex.  Civ.  App.  148. 
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You  are  instructed  that,  to  justify  the  killing  of by  the 

defendants,  or  either  of  them,  there  must  have  been  some  act  then 
done  by  him,  or  some  words  then  spoken,  coupled  with  his  acts, 
sufficient  to  produce  upon  the  minds  of  the  defendants,  or  either 
one  of  them,  a  reasonable  apprehension  that  they,  or  one  of  them, 
were  in  immediate  danger  of  losing  life,  or  of  suffering  serious 

bodily  injury,  at  the  hands  of ;   and  the  killing  must  have 

been  done  while  such  danger  or  apparent  danger  existed  for,  if 
the  killing  was  done  afte]^  such  danger  or  apparent  danger  had 
ceased,  then  it  would  be  illegal  and  wrongful.**  , 

C.    Measure  of  Damages  and  Recovery  of  Penalty 

§  2099.    Recovery  for  benefit  of  estate  of  decedent 
I  2099(1).   Iowa 

The  jury  are  instructed  that  if,  under  the  evidence  and  instruc- 
tions given  you  in  this  charge,  you  should  find  for  the  plaintiff, 
you  will  then  proceed  to  determine  from  the  evidence  and  assess 
the  amount  of  her  recovery  herein,  and  the  measure  of  such  re- 
covery, if  any,  will  be  the  present  worth  or  value  of  the  estate 

which  the  said would  reasonably  be  expected  to  have  saved 

and  accumulated  if  he  had  lived  out  the  natural  term  of  his  life. 
The  measure  of  recovery,  in  cases  of  this  character,  is  not  the  sum 
which,  when  placed  at  interest  will  yield  an  amount  equal  to  the 
income  of  the  deceased  at  the  time  of  his  death ;  nor  the  amount 
necessary  fOr  the  support  of  his  family.  But,  as  already  stated, 
it  is  that  amount  estimated  at  its  present  worth,  which  under  all 
the  circumstances  disclosed  in  the  evidence,  you  believe  would  have 
come  to  his  estate  at  the  end  of  his  natural  life.  In  estimating  such 
damages,  if  any  you  award  the  plaintiff,  you  may  and  should  con- 
sider, so  far  as  shown  by  the  evidence,  the  age  and  occupation  of  the 

said at  the  time  of  the  injury  which' caused  his  death,  his 

bodily  health  and  ability  to  earn  money,  his  habits  as  to  industry, 
thrift,  and  economy,  if  any  such  have  been  shown,  the  contingen- 
cies of  life,  such  as  ill  health,  nonemployment,  increase  or  diminu- 
tion in  earning  capacity  as  age  advances,  and  all  the  other  facts 
and  circumstances  in  evidence  tending  to  show  the  amount,  if  any, 
that  the  estate  might  have  accumulated  if  he  had  lived  out  the 
term  of  his  natural  life,  and  award  the  plaintiff  such  a  sum  as  you 
believe  from  the  evidence,  under  the  rules  as  herein  stated,  will 
be  a  fair  and  reasonable  compensation  for  the  loss  sustained  by 
the  estate  of  the  said ,  as  a  result  of  his  death.** 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  will  es- 

14  Wallace  v.  Stevens,  12  S.  W.  283,  is  Hamner  v.  Janowltz,  108  N.  W. 

74  Tex.  559.  109,  131  Iowa,  20. 
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timate  the  damages  to  which  he  is  entitled ;  and,  in  so  doing,  you 
will  not  allow  anything  for  pain  and  suffering  of  deceased,  nor 
wounded  feelings,  nor  grief  of  his  relatives,  nor  anything  by  way 
of  exemplary  damages  or  punishment  of  defendant,  nor  infer  any 
fortuitous  circumstance  -vrfiereby  the  income  or  fortune  of  de- 
ceased might  be  increased  or  improved  had  he  lived.  This  suit  is 
brought  only  to  recover  a  pecuniary  loss,  namely,  what  the  estate 
of  the  deceased  had  lost  in  consequence  of  his  untimely  death, 
and  no  more.** 

f  2099(2).  Kentooky 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  will 
award  him  damages  in  such  sum  as  you  believe  from  the  evidence 
will  reasonably  compensate  the  estate  of  the  deceased  for  the  de- 
struction of  her  power  to  earn  money,  not  exceeding  the  ^m  of 
dollars,  the  amount  sued  for>' 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  will 
award  her  such  sum  in  damages  as  you  may  believe  from  the  evi- 
dence will  fairly  and  reasonably  compensate  the  estate  of  said  de- 
cedent for  the  destruction,  if  any,  of  his  power  to  earn  money,  not 

exceeding,  however,  the  sum  of  $ ,  the  amount  claimed  in  the 

petition." 

f  2099(3).    Michigan 

You  are  instructed  that,  if  you  find  for  plaintiff,  you  will  render 
a  verdict  for  all  damages  sustained  in  consequence  of  the  injury 
to  and  death  of  the  young  man.  These  will  comprise  a  reasonable 
amount  for  any  pain  and  suffering  he  endured  from  the  time  of  the 
injury  to  his  death,  and,  in  addition,  a. reasonable  amount  for  all 
sums  that  he  would  probably  have  earned  during  the  years  that  he 
would  probably  have  lived,  but  for  the  injury.  Your  verdict  will 
be  the  sum  of  these  two.  You  are  not  concerned  with  the  amount 
of  earnings  that  the  young  man  would  probably  have  saved  during 
his  probable  life,  but  only  with  the  probable  earnings  themselves. 
The  table  of  expectancy  put  in  evidence  shows  that,  if  of  good 
health,  he  might  have  lived years  longer  than  he  did.  Esti- 
mate the  present  worth  of  his  probable  earnings  during  the  time 

that  he  would  probably  have  lived  at per  cent,  simple  interest 

for  each  year,  and  the  sum  of  these  for  the  several  years  that  he 


i«  Spaulding  v.  Chicago,  St.  P.  &  K. 
C.  Ry.  CJo.,  67  N.  W.  227,  98  Iowa, 
205. 

IT  LoulsvUlo  &  N.  R.  Co.  V.  Engle- 
mans  Adm'x,  141  S.  W.  374,  146  Ky. 
1ft  It  was  objected  to  this  Instruc- 
tion that  it  failed  to  tell  the  Jury  that 
the  earning  power  of  deceased  from 


the  time  of  her  death  to  her  majority 
could  not  be  taken  into  ccmsidera- 
tion ;  deceased  being  16  at  her  death. 
18  Illinois  Cent.  B.  Co.  v.  Dallas* 
Adm*x,  150  S.  W.  536,  150  Ky.  442; 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Ix)veirs  Adm'r,  132  S.  W.  569,  141 
Ky.  249,  47  L.  R.  A.  (N.  S.)  909. 


g  2099(4)  INSTRUCTIONS  TO  JUBIES  2458 

would  probably  have  lived  will  be  the  amount  of  your  verdict  for 
loss  of  earnings.^* 

§  2099(4).    Montana 

The  court  instructs  the  jury  that  if  under  all  the  evidence  and 
all  of  the  instructions  of  the  court  your  verdict  should  be  for  the 
plaintiffs  and  against  the  defendant,  then  it  will  be  necessary  for 
you  to  assess  and  write  into  that  verdict  the  amount  of  damages 

caused  proximately  to by  the  acts,  if  proved,  of  the  hoisting^ 

engineer.    In  determining  this  amount  you  are  limited  to  a  sum  of 

money  which  would  have  compensated  for  the  pain  and 

suffering  of  mind  and  body  which  the  injuries  caused  (if  any  such 
pain  and  suffering  were  caused),  between  the  time  that  he  was  in- 
jured and  the  time  he  died,  if  he  survived  the  injuries  for  any 
leng^hfOf  time,  and  to  the  further  sum  that  would  have  compensat- 
ed him,  unless  you  find  that  death  was  instantaneous,  for  the  im- 
pairment, if  any,  which  was  caused  by  the  injuries,  of  his  capacity 
to  earn  money  in  the  future  if  he  had  not  been  injured.  Now 
gentlemen,  the  amount  sued  for  and  claimed  in  the  complaint  of 

$ must  not  be  to  you  any  criterion  in  determining  the  amount 

of  your  verdict,  if  you  do  render  any,  in  favor  of  the  plaintiffs,  but 
I  charge  you  that  in  no  event  shall  your  verdict  be  in  excess  of  the 
amount  of  $ .*® 

§  2100.    Recovery  for  loss  sustained  by  next  of  kin  or  other  desig- 
nated beneficiaries 
%  2100(1).    Cafffornia 

I  charge  you  that  damages  can  only  be  given  for  the  actual  pe- 
cuniary injury  or  loss  suffered  by  the  parties  complaining;  in  oth- 
er words,  in  a  case  such  as*  the  present,  should  you  find  that  plain- 
tiffs are  entitled  to  damages,  then  damages  can  only  be  given  for 
the  pecuniary  injury  or  loss  the  plaintiffs  have  sustained,  or  will 

sustain,  by  the  death  of  said .    And  in  this  regard  I  charge 

you  that  no  damages  can  be  given  to  plaintiffs  for  the  grief  or 
sorrow,  or  pain  of  mind,  or  injury  to  their  feelings,  or  for  loss  of 
society  of  deceased,  or  for  his  pain  or  suffering,  or  for  the. loss  of 
his  comfort  or  protection.  The  law  simply  measures  the  injury 
complained  of  by  the  loss  it  has  caused  or  will  cause  in  dollars  and 
cents.  In  passing  upon  this  question  you  are  not  allowed  to  spec- 
ulate or  indulge  in  presumptions  not  warranted  by  the  evidence, 
but  you  must  determine  this  question  solely  by  the  evidence  in- 
troduced before  you.  If  you  are  not  able  to  determine  from  the  evi- 
dence that  the  plaintiffs  have  suffered  a  pecuniary  injury  or  loss 

i»  Davis  V.  Michigan  Cent.  R.  Co.,  20  Beeler  v.  Butte  &  London  Copper 

111  N.  W.  76,  147  Mich.  479.  Development  Co.,  110  P.  528,  41  Mont 

465. 
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in  the  death  of ,  it  becomes  your  duty  to  return  a  verdict  for 

defendant.  And  in  passing  upon  the  extent  of  the  pecuniary  injury 
or  loss  sustained  by  the  plaintiffs  you  must  be  governed  solely  by 
the  evidence  introduced.  You  must  not  indulge  in  conjectures  or 
speculations  not  supported  by  the  evidence.*^ 

i  2100(2).    Illinois 

You  are  instructed  that  this  is  an  action  to  recover  damages  to 
the  next  of  kin  of  the  deceased.  Under  the  statute  the  next  of 
kin  can  only  recover,  even  where  the  defendant  is  guilty,  such  dam- 
ages as  are  a  fair  and  just  compensation  with  reference  to  the  pe- 
cuniary injuries  resulting  to  the  next  of  kin  of  said  deceased  person 
from  such  death,  and  even  if  you  believe  from  the  evidence,  under 
the  law  as  stated  in  the  instructions  of  the  court,  that  defendant  is 
guilty  as  charged  in  the  declaration,  you  can  allow  to  the  plaintiff 
only  such  damages  as  will  compensate  the  next  of  kin  for  the  pe- 
cuniary injury,  if  any  are  shown  by  the  evidence,  resulting  from  the 
death  of  plaintiff's  intestate.** 

You  are  instructed  that,  if  you  find  the  defendant  guilty  under 
the  evidence  and  the  instructions  of  the  court,  then  it  is  your  duty  to 
assess  the  plaintiff's  damages,  and  in  assessing  the  damages  you 
have  a  right  to  take  into  consideration  all  of  the  testimony,  and 
that  only,  bearing  upon  that  question,  and  allow  such  damages, 
if  any,  as  you  may  deem  a  fair  and  just  compensation  with  refer- 
ence to  the  pecuniary  injuries  resulting  from  the  death  of  the  plain- 
tiff's intestate  to  his  next  of  kin;  and  in  estimating  the  plaintiff's 
damages  you  have  a  right  to  take  into  consideration  whatever  you 
may  believe,  from  the  evidence,  the  next  of  kin  might  have  reason- 
ably expected,  in  a  pecuniary  way,  from  the  continued  life  of  the 
intestate.** 

The  jury  are  instructed  that  if  the  jury  find  from  the  evidence, 
and  under  the  instructions  of  the  court,  that  the  defendant  corpora- 
tion is  guilty  of  the  wrongful  acts,  neglect,  or  default  as  charged  in 
the  plaintiff's  declaration,  then  the  plaintiff  is  entitled  to  recover 
such  damages  as  the  jury  may  deem,  from  the  evidence  and  proof, 
a  fair  and  just  compensation  therefor,  having  reference  only  to  the 
pecuniary  injuries  resulting  from  such  death  to  the  said  plaintiff 
and  next  of  kin,  not  exceeding  the  amount  in  the  declara^tion.  Sor- 
row or  grief  for  the  deceased,  or  any  pain  caused  to  the  next  of 
kin  by  reason  of  the  manner  of  his  death,  is  not  to  be  considered  by 
the  jury,  and  the  pecuniary  value  of  the  life  of  the  deceased  to  the 

Ji  Burk  V.  Areata  &  M.  R.  R.  Co.,  22  McFarlane  v.  Chicago  City   Ry. 

57  P.  1065,  125  Cal.  364,  78  Am.  St.      Co.,  123  N.  E.  638,  288  111.  476. 
Rep.  52,  2  8  Schaffner  v.  O.  F.   Massey  Co., 

110  N.  E.  381,  270  lU.  207. 
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tiext  of  kin,  himself  surviving,  is  all  for  which  damages  can  be 
assessed.** 

You  are  instructed  that,  if  the  jury  should  find  from  the  evidence 
that  the  defendant  is  guilty  of  the  wrongful  act,  neglect  or  default, 
as  charged  in  the  plaintiff's  declaration,  and  that  the  same  resulted 

in  the  death  of ,  then  the  plaintiff  is  entitled  to  recover  in 

this  action,  for  the  benefit  of  the  next  of  kin  of  such  deceased,  such 
damages  as  the  jury  may  deem,  from  the  evidence  and  proofs,  a 
fair  and  just  compensation,  with  reference  to  the  pecuniary  in- 
juries resulting  from  such  death,  to  such  next  of  kin,  not  exceeding' 
$ .«« 

The  jury  are  instructed  that  the  jury  in  this  case,  if  they  should 
find  for  the  plaintiff,  can  only  allow  such  damages  as  the  statute 
authorizes.  The  measure  of  damages  it  adopts  is  simply  a  compen- 
satory one ;  that  is,  that  which  will  make  good  the  loss  sustained. 
That  loss  must  be  a  pecuniary  loss,  and  be  measured  by  that 
standard,  and  arrived  at  as  nearly  as  the  circumstances  will  admit. 
The  mental  sufferings  or  grief  of  survivors,  or  loss  of  domestic  or 
social  happiness,  or  the  degree  of  culpability  of  the  party  in  fault, 
are  not  proper  elements  in  the  calculation  of  damages.  The  jury 
cannot  award  exemplary  or  vindictive  damages.  They  must  ascer- 
tain from  the  evidence  the  pecuniary  loss  sustained,  as  nearly  as 
they  can  approximate  thereto,  and  make  that  good;  and  to  do 
this  the  testimony  in  the  case  must  have  furnished  the  data  upon 
which  the  jury  may  calculate  or  approximate  to  an  estimate  of 
the  pecuniary  value  of  the  life  to  the  persons  for  whose  benefit  the 
plaintiff  is  entitled  to  damages.  To  ascertain  this  value  of  the 
life  or  the  loss  sustained,  the  jury  is  not  entitled  to  go  outside  of  the 
evidence  and  indulge  in  mere  speculation  and  conjecture,  not  rea- 
sonably made  from  the  evidence,  and  justifiable  thereby,  but  must 
found  their  estimate  upon  such  facts  in  proof  as  tend  to  show  the 
pecuniary  extent  of  the  loss  sustained;  but  to  enable  the  jury  to 
arrive  at  such  an  estimate,  it  is  not  necessary  that  any  witness 
should  have  expressed  an  opinion  as  to  the  amount  of  such  pecun- 
iary loss,  but  the  jury  may  themselves  make  such  an  estimate 
from  the  facts  proved,  taking  into  consideration  the  age  of  the 
deceased,  and  such  other  evidence  as  may  afford  them  the  means  of 
making  the  estimate.*' 

§  2100(3).    Missouri 

The  court  instructs  the  jury  that  if  you  find  in  favor  of  the  plain- 
tiff, you  will,  in  assessing  her  damages,  award  her  such  sum,  not 

24  Chicago,  M,  &  St  P.  Ry.  Co.,  v.  20  Chicago,  B.  &  Q.  R.  Co.  v.  Payne, 

O'SuUlvan,  32  N.  E.  398,  143  111.  48.  59  111.  534. 

To  same  effect,  see  Pennsylvania  Co.  2t  city  of  Chicago  v.  Major,  18  IlL 

V.  Marshall,  10  N.  E.  220,  119  111.  399.  349,  68  Am.  Dec.  553. 
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exceeding  $ ,  as  you  find  from  the  evidence  will  fairly  and 

justly  compensate  her  for  all,  if  any,  pecuniary  loss  you  find  from 
the  evidence  she  has  sustained,  or  will  sustain,  as  a  necessary  re- 
sult of  the  death,  if  any,  of .*• 

The  court  instructs  the  jury  that  if  you  find  a  verdict  in  favor 
of  the  plaintiffs  you  should  award  them  such  sum  as,  in  your  dis- 
cretion, you  may  deem  proper,  under  the  circumstances  in  evi- 
dence, but  not  less  than  $ — - —  and  not  exceeding  $ .-• 

$  2100(4).    Texas 

The  jury  are  instructed  that  if,  under  the  foregoing  instructions^ 
you  find  that  plaintiff  is  entitled  to  recover,  the  measure  of  dam- 
ages is  such  sum  as  represents  the  present  worth  or  value  of  the 
pecuniary  contributions,  if  any,  that  you  find  and  believe  from  the 
evidence  said  plaintiff  had  a  reasonable  expectation  that  the  said 

would  have  made  to  her,  had  he  lived;   but  you  will  not 

allow  sard  plaintiff,  if  you  find  for  her,  anything  for  any  grief  or 

sorrow  on  account  of  the  death  of  said  ,  or  for  the  loss  of 

his  society,  affection,  and  companionship.'® 

You  are  instructed  that  if,  from  the  evidence,  you  find  for  plain- 
tiffs, and  you  award  them  damages,*  then  in  fixing  the  amount  of 

your  verdict  you  will  allow  the  plaintiff  husband,  and and 

,  minor  children  of  deceased,  such  sum  of  money,  if  paid 

now,  as  will  be  a  fair  compensation  to  them  for  the  loss  of  pe- 
cuniary benefits  sustained  by  them  in  the  death  of  Mrs.  

(and  by  "pecuniary  benefits"  is  meant  not  only  money,  but  such 
loss  as  the  evidence  shows  that  the  plaintiffs  have  suffered,  direct- 
ly and  proximately,  from  the  death  of  Mrs. ,  and  which  can 

be  valued  in  money,  and -in  case  of  minor  children  includes  the 
reasonably  pecuniary  value  of  nurture,  care  and  education  which 
they  would  have  received  from  their  deceased  parent  during  their 
minority  had  she  lived)  ;  and  you  will  separate  o;-  apportion  in  your 
verdict  the  sum,  if  any,  which  you  will  allow  the  surviving  husband 
and  the  sums,  if  any,  which  you  allow  to  each  of  the  minor  children, 

and .    You  cannot  allow  plaintiffs  anything  by  way 

of  consolation  for  the  death  of  Mrs.  ,  or  for  any  sorrow, 

anguish  or  gjief  suffered  by  them  as  the  result  of  her  death,  or 
for  the  loss  of  the  society,  affection  or  companionship  of  deceased, 
and  you  will  exclude  all  such  consideration  from  your  verdict.'* 

As  to  the  plaintiff, ,  you  are  instructed  to  return  a  verdict 

««  Morton    v.    Southwestern    Tele-  Texas  v.  Henderson  (Ciy.  App.)  148  S. 

graph  &  Telephone  Co.,  217  S.  W.  831,  W.  822. 

280  Mo.  360.  31  Missouri,    K.    &   T.    Ry.    Co.    of 

s»  Compton   V.   Missouri   Pac.   Ry.  Texas  v.  Hurdle  (Civ.  App.)  142  S.  W. 

O).,  147  S.  W.  842,  165  Mo.  App.  287.  &92. 

«o  Missouri,    K.   &   T.   Ry.    Co.   of 
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in  her  favor,  and  assess  her  damages  at  such  a  sum  of  money  as 
in  your  judgment  from  all  the  facts  and  circumstances  in  the  case 
will  reasonably  and  fairly  compensate  her  for  the  pecuniary  aids 
and  benefits  she  had  a  reasonable  expectation  of  receiving  from 
said had  he  lived,  also,  the  reasonable  and  necessary  ex- 
pense incurred  on  account  of  the  burial  of  deceased;  but  you  will 
exclude  from  your  consideration  in  estimating  the  damages  any 
mental  distress,  if  any,  incurred  because  of  his  death.** 

f  2f00(6).    VlrglRia 

The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiflF,  in 
assessing  the  damages  they  are  not  limited  to  the  actual  loss  of 
service  of  deceased,  but  they  may  assess  such  sum  as  to  them  may 
seem  fair  and  just,  looking  to  all  the  circumstances  of  the  case,  not 
exceeding  the  amount  claimed  in  the  declaration.** 

{  2100(6).   West  Virainla 

The  jury  are  instructed  that,  if  they  find  for  the  plaintiff,  they 
are  not  limited  in  estimating  the  damage  to  the  loss  actually  sus- 
tained at  the  precise  period  of  his  death,  but  may  include  also  pro- 
spective losses,  provided  they  arc  such  as  the  jury  believe  from  the 
evidence  shall  actually  result  to  the  distributees  as  the  proximate 
damages  arising  from  the  wrongful  death.** 

The  court  instructs  the  jury  that  in  this  case,  if  they  find  for 
the  plaintiff,  they  will  assess  his  damages  at  such  sum  as  they  may 
deem  just  and  right  so  as  not  to  exceed dollars.** 

§  2101.    Same — Present   value    of  contributions    which   plaintiff 
would  have  received  had  decedent  lived 

You  are  instructed  that  the  measure,  of  damages  in  this  case  is 
the  present  value  of  the  amount  of  money  which  the  plaintiff  and 
the  minor  children,  during  the  continuance  of  decedent's  life,  would 
have  received  from  her  had  she  lived.  The  present  valuation  of  a 
sum  of  money  payable  in  the  future  is  what  that  sum  is  worth  if 
paid  presently — paid  now.  For  example,  the  present  value  of  one 
dollar  at per  cent,  at  the  end  of  one  year  is  found  by  di- 
viding one  dollar  by  one  dollar  and cents ;  the  present  value 

of  one  dollar  at  the  end  of  two  years  is  found  by  dividing  one  dol- 
lar by  one  dollar  and cents,  etc.** 

8  2  Chicago,  R.  I.  &  G.  Ry.  CJo.   v.  S.  E.  554.  74  W.  Va.  25.  52  L.  R.  A. 

Trippett.  Ill  S.  W.  761,  50  Tex.  Civ.  (N.  S.)  465. 

App.  279.  «5  Davidson  v.  Pittsburg.  C,  C.  & 

«» Norfolk    &    W.    'Hi.    Co.    v.    De  St  U  Ry,  Co..  28  S.  E.  603,  41  W. 

Board's  Adm'r.  22  S.  E.  514,  91  Va.  Va.  407. 

700,  29  L.  R.  A.  825.  s«  Nelson  v.  Lake  Shore  &  M.   S. 

«*  Wigal  V.  City  of  Parkersburg,  81  Ry.  Co.,  62  N.  W.  993,  104  Mich.  5S2. 
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§  2102.    Same — Rule  under  federal  Employers'  Liability  Act 
S  2102(1).    CeniiMtlott 

You  are  instructed  that,  if  you  should  find  that- -the  plaintiff  is 
entitled  to  damages,  you  should  measure  the  d^ma^s  from  the 
point  of  view  of  the  surviving  wife  and  child.  The-' rule  of  dam- 
ages is  not  the  ordinary  one  familiar  in  this  state  of  losstojtne  es- 
tate of  the  deceased,  but  the  financial  loss  to  those  he  le^ve^  be- 
hind him.*' 

The  jury  are  instructed  that  in  estimating  the  damages  to  the 
plaintiff's  wife  and  child,  if  you  find  that  they  are  entitled  to  dam- 
ages, you  should  bear  in  mind  that  it  is  the  financial  loss  alone  to 
them  which  is  to  be  considered.  You  are  not  to  take  into  con- 
sideration for  any  purpose  the  grief  or  sorrow  of  the  survivors, 
but  only  the  financial  loss  which  they  have  suffered  in  the  death 
of » 

{  2102(2).    KaRtueky 

The  jury  are  instructed  that,  if  the  jury  should  find  for  plain- 
tiff, they  should  fix  the  damages  at  such  sum  as  would  reasona- 
bly compensate  the   dependent  members  of  the  family  of  said 

,  if  any  there  be,  for  the  pecuniary  loss,  if  any,  shown  by 

the  evidence  to  have  been  sustained  by   them  because   of  said 

^"s  injury  and  death.     In  fixing  said  amount,  the  jury  are 

authorized  to  take  into  consideration  the  evidence  showing  the* 
decedent's  age,  habits,  business  ability,  earning  capacity,  probable 
duration  of  life,  and  also  the  pecuniary  loss,  if  any,  which  the  jury 
may  find  from  the  evidence  that  the  dependent  members  of  his 
family,  if  any,  have  sustained  because  of  being  deprived  of  such 
maintenance  or  support  or  other  pecuniary  advantages,  if  any, 
which  the  jury  may  believe  from  the  evidence  they  would  have 
derived  from  his  life  thereafter.'* 

§  2103.     Matters  considered  in  determining  pecuniary  loss 
12103(1).    ArkaRtu 

The  jury  are  instructed  that,  in  fixing  the  amount  of  damages, 
they  will  take  into  consideration  deceased's  character  and  business 
qualifications,  his  capacity  for  earning  money,  and  the  value,  if 
any,  of  his  instructions  and  training  to  his  children.** 

I  2103(2).   Connoetfcat 

The  jury  are  instructed  that,  in  considering  the  financial  loss,  if 

any,  which ^'s  death  caused  to  his  wife  and  child,  you  should 

consider,  not  only  what  his  earnings  had  been,  and  what  they 

5T  Farley  v.  New  York,  N.  H.  &  H.  »»  Chesapeake  &  O.  Ry.  Co.  v.  Kel- 
R.  Co.,  87  A.  990,  87  Conn.  328.  ly's  Adm'x,  169  S.  W.  736,  160  Ky. 

38  Farley  v.  New  York,  N.  H.  &  H.      296. 
R.  Co.,  87  A.  990,  87  Conn.  328.  40  St.  Lonls,  I.  M.  &  S.  Ry.  Co.  v. 

Sweet.  31  S.  W.  571,  60  Ark.  550. 


r 
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were  likely  to  have  Ueoiin  the  future,  but  the  amount  which  he 
had  actually  contnb.uted  to  their  support  in  the  past^  and  the 
amount  which,,  under  all  the  circumstances,  he  would  have  been 
likely  to  contribute  in  the  future,  his  character,  habits,  and  health, 
and  any  other-  facts  and  circumstances  appearing  in  the  evidence 
which  enable  you  to  say  how  much  financial  loss  his  death  actually 
caus6^  to  his  wife  and  child.*^ 

S  2i<3t3).    Florida 

*  The  jury  are  instructed  that  the  law  imposes  upon  the  husband 
the  duty  of  supporting  the  wife,  and  gives  to  the  wife  a  legal 
claim,  in  addition  to  such  support,  to  the  society,  comfort,  and 
protection  of  her  husband,  and  the  deprivation  of  these  are  proper 
elements  to  be  considered  by  the  jury  in  assessing  damages.** 

$2103(4).    Georgia 

The  jury  are  instructed  that,  in  making  this  calculation  as  to  the 
amount  plaintiff  would  be  entitled  to  recover,  you  would  have  the 
right,  and  it  would  be  proper  for  you,  to  consider  whether  or  not 
the  capacity  of  the  plaintiff's  husband  to  labor  and  earn  money 
would  have,  by  reason  of  advancing  years,  decreased,  and  if  you 
believe,  under  the  evidence,  that  it  would  have  decreased,  then  it 
would  be  proper  and  right  to  diminish  your  verdict  for  plaintiff, 
if  you  find  for  her,  in  the  same  proportion  as  you  believe  the  ca- 
pacity of  her  husband  to  labor  and  earn  money  would  have  dimin- 
ished.** . 

I  2103(5).    Iowa 

You  are  instructed  that  this  suit  is  brought  only  to  recover  a 
pecuniary  loss,  namely,  what  the  estate  of  the  deceased  had  lost 
in  consequence  of  his  untimely  death,  and  no  more.  And,  in  de- 
termining what  amount  you  will  allow,  you  should  take  into 
consideration  the  age  of  the  deceased,  his  occupation,  the  wages 
he  was  receiving,  the  condition  of  his  health,  his  ability,  if  any, 
to  earn  money,  his  expenditures,  and  habits  as  to  industry,  sobriety, 
and  economy,  the  amount  of  property  which  he  had  accumulated  at 
the  time  of  his  death,  if  any,  the  probable  duration  of  his  lifetime, 
and  all  these  in  connection  with  all  the  evidence  before  you,  throw- 
ing light  on  this  question,  and  determine  therefrom  the  probable 
pecuniary  loss  to  the  estate  caused  by  his  death,  and  allow  the 
plaintiff  such  sum,  and  such  only,  as  will  compensate  the  estate 
for  such  loss.** 

41  Farley  v.  New  York,  N.  H.  &  H.  48  Georgia  Railroad  v.  Plttman,  73 
R.  Co.,  87  A.  d90,  87  Conn.  328.  Ga.  325. 

42  Florida  Cent  &  P.  R.  Co.  v.  Fox-  44  Spaulding  v.  Chicago,  St.  P,  & 
worth,  25  So.  338,  41  Fla.  1,  79  Am.  K.  C.  Ry.  Co.,  67  N.  W.  227,  98  Iowa, 
St.  R^.  149.  205. 
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$  2103(6).    KMtaoky 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiff,  they 

will  fix  the  damages  at  such  a  sum,  not  exceeding  $^ ,  as 

would  be  a  fair  compensation  to  the  estate  for  the  destruction  of 
the  power  of  the  deceased  to  earn  money ;  and  in  fixing  such  dam- 
ages the  jury  should  take  into  consideration  the  age  of  deceased 
at  the  time  of  his  death,  and  the  probable  duration  of  his  life.^ 

{  2103(7).    Missouri 

You  are  instructed  that  if  you  find  for  plaintiff,  and  find  from 
the  evidence  that  deceased  was  not  gfuilty  of  contributory  negli- 
gence, then  you  will  award  plaintiff,  as  administratrix,  such  sum 
in  damages  as  the  jury  shall  find  and  believe  from  the  evidence 

will  reasonably  compensate  the  widow  of  deceased for  any 

necessary  pecuniary  loss,  if  any,  sustained  by  her  in  her  neces- 
sary support  and  maintenance,  if  any,  resulting  from  the  death  of 
her  husband,  and  such  further  sum  as  will  reasonably  compensate 

the  children  of  deceased,  and  ,  for  any  necessary 

pecuniary  loss,  if  any,  sustained  by  them  during  their  minority  in 
their  necessary  maintenance,  education,  and  support,  if  any,  as 
the  direct  result  of  the  death  of  the  deceased,  and  in  this  connec- 
tion the  jury  may  take  into  consideration  the  age  of  deceased  and 
the  members  of  his  family  above  mentioned,  and  his  habits,  earn- 
ings, and  his  expectancy  in  life.  The  jury  will  also  take  into  con- 
sideration the  personal  expenses  of  deceased,  and  can  only  award 
such  sum  in  the  aggregate  as  the  jury  shall  believe  from  the  evi- 
dence the  said  members  of  his  family  had  reasonable  grounds  to 
expect  from  deceased,  if  any,  in  the  way  of  actual  pecuniary  as- 
sistance, as  above,  had  he  lived,  if  any,  and  your  whole  award 
cannot  exceed  $■  .*^ 

(  2103(8).    North  Carolina 

You  are  instructed  that  the  measure  of  damages  is  the  present 
value  of  the  net  pecuniary  worth  of  the  deceased,  to  be  ascertained 
by  deducting  the  cost  of  his  own  living  and  expenditures  from  the 
gross  income,  based  upon  his  life  expectancy.  As  a  basis  on  which 
to  enable  the  jury  to  make  their  estimate,  it  is  competent  to  show, 
and  for  them  to  consider,  the  age  of  the  deceased,  his  prospects 
in  life,  his  habits,  his  character,  his  industry  and  skill,  the  means 
ht  had  for  making  money,  the  business  in  which  he  was  employed ; 
the  end  of  it  all  being  to  enable  the  jury  to  fix  upon  the  net  in- 
come which  might  be  reasonably  expected  if  death  had  not  ensued, 

*»  Smith's  Adm'x  v.  Middle  ton,  66  *«  Hurlburt  v.  Bush,  224  S.  W.  323. 

S.  W.  388,  112  Ky.  588,  56  L.  R.  A. 
484,  99  Am.  St.  Rep.  308. 
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« 

and  thus  arrive  at  the  pecuniary  worth  of  the  deceased  to  his 
family.  You  do  not  undertake  to  give  the  equivalent  of  human 
life.  You  allow  nothing  for  suffering.  You  do  not  attempt  to 
punish  the  railroad,  but  you  seek  to  give  a  fair,  reasonable  pecun- 
iary worth  of  the  deceased  to  his  family,  under  the  rule  which  I 
have  laid  down.  You  should  rid  yourself  of  all  prejudice,  if  you 
have  any,  and  of  sympathy.  It  is  not  a  question  of  sympathy.  It 
is  just  a  plain,  practical  question,  and  you  should  give  a  reasonable 
and  fair  verdict  upon  all  the  issues.*' 

On  the  question  of  damages,  submitted  in  the  second  issue, 
if  you  find  the  first  issue  "Yes,"  then  you  are  instructed  in  that 
event  only  that  the  measure  of  damages  in  this  case  is  the  present 
value  of  the  net  income  of  the  deceased,  which  yoa  would  ascer- 
tain by  deducting  the  cost  of  living  and  expenditures  of  the  de- 
ceased from  his  gross  income;  and  the. jury  cannot  allow  more 
than  the  present  value  of  accumulation  arising  from  such  net  in- 
come based  upon  the  expectancy  of  life.  In  considering  this  ques- 
tion of  what  a  man's  life  is  worth,  his  habits,  whether  a  sober  or 
drinking  man,  his  health,  whether  diseased  and  likely  to  die  soon, 
or  sound,  and  in  robust  health,  are  matters  which  it  is  the  duty 
of  the  jury  to  consider.** 

f  2103(9).    Texas 

You  will  assess  the  plaintiff's  damages,  if  any,  at  such  a  sum  of 
money  as,  if  paid  in  hand  at  this  time,  will  be  fair  and  adequate 
compensation  to  her  for  the  pecuniary  loss^  if  any,  which  you  may 
believe  from  the  evidence  she  has  sustained  by  reason  of  the  death 
of  the  said  ,  based  upon  her  reasonable  expectation  or  pe- 
cuniary benefits,  if  any,  from  the  continuance  of ^'s  life,  had 

she  lived.  "Pecuniary  benefits"  means  not  only  money  but  everj'- 
thing  that  can  be  reasonably  estimated  in  money,  and  may  include 
labor,  services,  kindness,  and  attention  of  a  child  to  its  parents.** 

You  are  instructed  that,  if  you  find  from  the  evidence  and  un- 
der the  law  given  you  in  this  charge  for  the  plaintiffs,  or  either 
of  them,  you  will  assess  their  recovery  of  damages  at  such  amount, 
if  paid  now,  as  would  fully  compensate  them  for  the  actual  dam- 
ages, if  any,  sustained  by  them,  as  shown  by  the  evidence,  and 
such  as  is  fairly  proportioned  to  the  injury  sustained,  if  any,  and 

may  include  such  pecuniary  benefits  as  the  plaintiff  Mrs.  

had  a  reasonable  expectation  of  receiving  from  the  deceased,  had' 
he  lived,  and  in  addition  to  such  pecuniary  benefits  to  the  plain- 
tiffs   ,  ,  ,  and  ,  you  may  also  include 

*7  Mendenhall    v.    North    Carolina  *»  Houston  Electric  Co.  v.  Flattery 

R.  Co.,  31  S.  E.  480,  123  N.  C.  275.  (Civ.  App.*)  217  S.  W.  950. 

*8Coley  V.  City  of  StatesviUe,  28 
S.  E.  482,  121  N.  C.  301. 
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the  reasonable  value  of  the  nurture,  care,  and  education  that  such 
children  would  have  received  from  such  parent  had  he  lived,  if  any 
they  would  have  received,  provided  you  find  such  four  last  named 
plaintiffs  to  be  minors  and  entitled  thereto,  and,  if  you  find  for 
plaintiffs  or  either  of  them  any  damages  whatever,  you  will  not 
allow  actual  damages  for  any  other  purpose  than  as  above  enumer- 
ated in  this  paragraph  of  this  charge.*^ 

You  are  instructed  that,  if  you  find  that  the  plaintiffs  are  entitled 
to  recover,  then  you  will  apportion  the  sum  so  found  among  them 
Jh  such  sums  as  you  may  determine  each  is  entitled  to  receive; 
and  you  are  instructed  that  the  measure  of  damages,  if  plaintiffs 
are  entitled  to  recover,  is  such  sum  as  would  represent  the  worth 
or  value  of  the  future  earnings  of  the  deceased,  which  his  daugh- 
ters, who  are  plaintiffs  herein,  had  a  reasonable  expectation  he 
would  have  contributed  to  them  had  he  lived,  and  in  determining 
the  amount  of  damages,  if  any,  sustained  by  them  on  account  of 
the  death  of  the  said  deceased,  you  may  consider  said  deceased's 
capacity  for  earning  money,  his  age  at  the  date  of  his  death,  ^nd 
the  probable  expectancy  and  duration  of  his  life.*^ 

The  jury  are  instructed  that,  in  case  you  find  for  the  plaintiffs, 
the  amount  plaintiffs  would  be  entitled  to  recover  would  be  a 
sum  equal  to  the  pecuniary  benefit,  if  any,  which  they  would  have 

had  a  reasonable  expectation  of  receiving  from  said  ,  had 

he  not  been  killed  by  defendant's  cars;  and  in  estimating  such 
sum,  if  any,  the  jury  may  consider,  under  the  evidence  before  them, 
the  age  of  the  deceased  at  the  time  of  his  death,  his  habits  of  in- 
dustry, economy,  and  sobriety,  his  actual  ability  and  capacity  for 
earning  money,  as  well  as  the  probable  duration  of  his  life,  to- 
gether with  the  ages  and  probable  duration  of  the  lives  of  the 
plaintiffs  at  the  time  of  his  death.** 

§  2104.     Deformity  of  plaintiff  as  affecting  measiure  of  recovery 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evi- 
dence, that  the  plaintiff,  at  the  time  of  the  death  of  said , 

had  a  deformity  of  her  left  hand,  partially  impairing  the  use  of 
said  hand,  and  that  such  deformity  had  existed  from  the  time 
of  her  birth,  such  fact  cannot  increase  or  diminish  the  amount  of 
damagcis  which  she  will  be  entitled  to  recover  in  this  suit,  in 
case  the  jury  find  the  issue  for  her,  and  if  the  jury  should  find 
the  issue  for  the  plaintiff,  they  are  instructed,  in  the  assessment 

»»Gray  ▼.  PhlUips,  117  S.  W.  870,  82  Galveston,  H.  &  S.  A.  Ry,  Co.  v. 

M  Tex.  Civ.  App.  148.  Hughes,  54  S.  W.  264,  22  Tex.  Civ. 

«i  St.  Louis  Southwestern  Ry.  Co.      App.  134. 
of  Texas  v.  Bowles,  72  5.  W.  4D1,  32 
Tex.  CiT.  App.  lis. 
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of  damages,  to  disregard  all  the  testimony  in  the  case  as  to  such 

deform  ity,** 

• 

§  2105.    Financial  circumstances  of  plaintiff 

You  are  instructed  that  the  pecuniary  circumstances  of  the  plain- 
tiff and  her  infant  daughter,  at  the  time  of  and  since  the  death 
of  said  ,  cannot  increase  or  diminish  the  amount  of  dam- 
ages which  the  plaintiff  is  entitled  to  recover  in  this  suit,  in  case 
the  jury  find  the  issue  for  her,  and  if  the  jury  so  find,  they  are 
instructed,  in  the  assessment  of  damages,  to  disregard  all  the  tes- 
timony as  to  the  pecuniary  circumstances  of  said  plaintiff  anA 
her  infant  daughter,  at  the  time  of  and  since  the  death  of  said 


• 


§  2106.    Recovery  for  grief,  loss  of  companionship,  etc. 

I  2108(1).    California 

You  are  instructed  tliat  sorrow  and  mental  anguish  caused  by 
death  are  not  elements  of  damage.  You  cannot  award  any  dam- 
age to  the  plaintiff,  as  a  solace  for  his  wounded  feelings,  because  of 
the  death  of  his  boy.*' 

i  21  OS (2).    Illinois 

You  are  instructed  that  even  if  you  find  for  the  plaintiff,  you 
can  allow  only  such  damages  as  will  make  good  the  pecuniary  loss, 
if  any  is  shown  by  the  evidence,  sustained  by  the  next  of  kin  of 
the  person  deceased.  Mental  suffering  or  loss  of  domestic  or 
social  happiness  or  the  degree  of  the  culpability  of  the  defendant, 
if  any,  are  not  proper  elements  in  the  calculation  of  damages.  You 
cannot  award  exemplary  or  vindictive  damages.** 

You  are  instructed  that,  with  reference  to  the  question  of  dam- 
ages, if  you  reach  a  conclusion  where  you  will  have  to  consider 
them  at  all  the  feelings  of  the  children  or  other  relatives,  or  their 
wealth  or  poverty,  cannot  be  considered  in  assessing  damages  in 
a  case  like  this.  You  cannot  allow  anything  for  solace  or  com- 
fort or  sorrow  of  the  family.  It  is  only  the  pecuniary  or  money 
loss  which  the  evidence  may  show  the  next  of  kin  have  suffered 
by  the  death  of  the  deceased.  If  the  evidence  shows  that  they 
have  suffered  any  pecuniary  or  money  loss  by  reason  of  said  death, 
that  can  be  considered  in  this  case.*' 

The  jury  are  instructed  that  if  the  jury  find  for  the  plaintiff, 
and  find  that  the  next  of  kin  of  deceased  has  sustained  any  dam- 
ages by  reason  of  his  death,  in  estimating  such  damages  the  jury 

oa  liunois  Central  K.  Co.  v.  Baches,  Francisco,  140  P.  982,  24  Cal.  App. 
55  lU.   379.  157. 

»*  Illinois  Central  R.  Co.  v.  Baches,  »«  McFarlanO  v.  Chicago  City  Ry. 
55  111.  379.  Co.,  123  N.  B.  688,  288  lU.  476. 

»«  Bond  V.  United  Railroads  of  San         a?  McFarlane  v.  Chicago  City  Ry. 

Co..  123  N.  E.  638,  288  III.  476. 
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cannot  consider  the  mental  sufferings  or  grief  of  the  surviving  kin- 
dred, ctf  loss  of  domestic  or  social  happiness,  or  culpability  of  the 
defendants;  but  the  jury,  if  they  find  for  the  plaintiff,  must  be 
governed  solely  by  the  actual  pecuniary  money  loss  that  the  next 
of  kin  of  deceased  have  sustained  by  reason  of  his  death.^ 

The  jury  are  instructed  that,  in  considering  the  damages  in  this 
case,  it  is  your  duty  to  dismiss  from  your  minds  all  consideration 
of  the  grief,  sorrow,  and  mental  affliction  of  the  widow  and  chil- 
dren of  the  deceased,  to  dismiss  from  your  minds  all  personal  feel- 
ings and  sympathy  which  may  have  been  aroused  by  the  recital  of 
the  circumstances  of  the  casualty  and  consider  only  the  pecuniary 
injury.** 

f  2106(3).    Maryland 

The  court  instructs  the  jury  that  in  estimating  damages  in  this 
case  they  cannot  allow  anything  for  the  pain  and  suffering  which 

may  have  end.ured  after  his  accident,  nor  for  the  grief  and 

mental  anguish  of  his  wife  occasioned  by  his  death.^ 

12106(4).    Taxas 

You  are  instructed  that,  if  you  find  for  the  plaintiffs,  it  will  be 
your  duty  to  ascertain  from  the  evidence  what  pecuniary  loss,  if 
any,  has  been  sustained  by  the  plaintiffs  by  reason  of  the  death 

of  said ,  and  you  will  make  that  sum  the  amount  of  your 

finding.  The  plaintiffs  are  not  permitted  to  recover  anything  on 
account  of  grief,  nor  on  account  of  the  loss  of  the  society  of  the 
said ;  but  their  right  to  recover,  if  any,  then,  must  be  lim- 
ited to  the  pecuniary  loss  sustained.** 

12106(5).  Virginia 

The  jury  are  instructed  that,  if  they  shall  find  for  the  plaintiff, 
in  estimating  his  damages  they  may  take  into  consideration  com- 
pensation* for  the  loss  of  his  care,  attention,  and  society  to  his 
family,  together  with  such  sum  as  they  may  deem  fair  and  just 
by  way  of  solace  and  comfort  to  them  for  the  sorrow,  suffering, 
and  mental  anguish  occasioned  by  his  death,  not  to  exceed,  how- 
ever, the  sum  of  $ .•* 

§  2107.    Recovery  for  death  of  father  x 
i  2107(1).    Maryland 

You  are  instructed  that,  in  estimating  the  damages  which  the 
said  minor  child, ,  has  sustained  and  will  sustain,  they  may 

"  Wabash  R.  Co.  v.  Smith,  44  N.  •!  San  Antonio  &  A.  P.  Ry.  Co.  v. 

E.  856.  162  111.  583.  Brock,   80   S.   W.  422,  35  Tex.   Ciy. 

6»  Chicago,  etc.,  R.  Co.  v.  Harwood,  App.  155. 

80  lU.  88.  .  02  Portsmouth  St  -R.  Co.  v.  Peed'B 

«o  Consolidated  Gas,  Electric  Light  Adm'r,  47  S.  E.  850,  102  Va.  662^ 
k  Power  Ca  v.  State,  72  A.  651,  109 
Md.  186.     ' 
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consider  what  pecuniary  loss  she  has  sustained  by  reason  of  the 

negligent  killing  of  her  father, ,  the  prospective  damages  to 

be  estimated  up  to  the  majority  of  the  said -,  and  that  the  jury 

shall  by  their  verdict  find  and  direct  what  shall  be  the  share  of  the 
said  wife  and  what  shall  be  the  share  of  the  said  minor  child  of  the 
amount  of  their  verdict.** 

§  2107(2).    Texas 

The  court  instructs  the  jury  that  it  is  the  legal  duty  of  the 
father  to  support  his  children  during  their  minority  according  to 
their  station  and  condition  in  life,  and  if  such  child  is,  by 
the  negligence  of  another,  deprived  of  this  right,  he  may  recover  the 
amount  of  damages  thereby  sustained,  and  such  right  or  the  amount 
of  the  damages  does  not  depend  on  whether  the  father  had  sup- 
ported, or  intended  to  support,  the  child.  Therefore  you  are  in- 
structed that,  if  you  believe  from  the  evidence  that  A.  B.  is  the 
child  of  H.  B.  and  the  deceased,  G.  B.,  and  you  further  believe  that 
the  defendant  was  negligent  in  any  of  the  matters  as  hereinbefore 
charged  you,  and  that  said  negligence  was  the  proximate  cause  of 
the  death  of  G.  B.,  then  you  will  allow  his  mother,  as  next  friend 
the  amount  of  damages  thereby  sustained  by  said  child,  A.  B.,  and 
be  governed  by  the  rule  in  the  assessing  of  same  as  hereinafter 
given  you ;  but,  on  the  other  hand,  if  you  believe  that  A.  B.  is  not 
the  child  of  the  plaintiff  H.  B.  by  G.  B.,  then  you  will  find  for  the 
defendant,  as  to  said  A.  B/s  cause  of  action  by  H.  B.  as  next 
friend.** 

You  are  instructed  that  by  pecuniary  aid  is  meant  not  only  mon- 
ey, but  everything  that  can  be  valued  in  money,  and,  in  the  case 
of  the  infant  child,  E.  J.  G.,  it  includes  the  reasonable  pecuniary- 
value  of  the  nurture,  care,  and  admonition,  if  any,  you  believe  from 
the  evidence  said  child  would  have  received  from  the  sai(f  E.  H.  G., 
deceased,  had  he  lived  during  its  minority.  If  y.ou  find  for  plaintiffs, 
or  any  of  them,  you  will  not  allow  anything  for  any  grief  or  sor- 
row on  account  of  the  death  of  the  said  E.  H.  G.,  or  the  loss  of  his 
society,  affection,  or  companionship.  If  you  should  find  for  plain- 
tiffs or  any  of  them,  then  you  will  apportion  the  amount  so  found 
among  them  in  such  sum  as  you  may  determine  each  is  entitled  to 
receive.^ 


§  2107(3).    Virginia 

The  court  instructs  the  jury  that,  if  you  shall  find  that  the  plain- 
tiff is  entitled  to  recover  in  this  case  under  the  law  and  the  evi- 
dence, then  in  ascertaining  the  damages  you  may  consider:    First. 

C3  Chesapeake     &    Potomac     Tele-  ««  San  Antonio  &  A.  P;  Ry.  Co.  v. 

phone  Co.  v.  State,  93  A.  11,  124  Md.      Boyed  (Civ.  App.)  201  S.  W.  219. 
527.  «5  St.  Louis,  S.  F.  &  T,  Ry.  Co.  y. 

Geer  (Civ.  App.)  149  S.  W.  1178. 
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The  pecuniary  loss  sustained  by  the  decedent's  infant  child,  by  his 
death,  fixing  the  same  at  such  sum  as  would  be  equal  to  the  prob- 
able earnings  of  the  said ,  taking  into  consideration  his  age, 

business  capacity,  expoiience,  ^nd  habits,  health,  energy,  and  perse- 
verance, during  what  would  probably  have  been  his  lifetime,  if  he 
had  not  been  killed.  Second.  By  adding  thereto  compensation  for 
the  loss  of  his  care,  attention,  and  society  to  his  infant  child,  but 
not  to  exceed  $ in  all.** 

§  2108.     Recovery  for  death  of  mother 
\  2108(1).    California 

The  jury  are  instructed  that,  in  determining  the  amount  of  dam- 
ages to  the  children,  you  have  a  right  to  consider  the  value  of  the 
nurture  and  instruction,  moral  and  physical,  and  intellectual  train- 
ing, if  any,  which  the  mother  gives  to  the  children ;  and,  in  deter- 
mining such  value,  you  are  not  limited  to  a  case  of  similar  services 
rendered  by  a  hired  servant,  but  may  take  into  consideration  the 
value  of  such  services  when  rendered  by  the  mother  to  her  children, 
having  regard  to  the  evidence  in  this  case,  if  there  be  any,  as  to  the 
ability  and  willingness  of  the  deceased  to  nurture,  care  for,  train, 
and  educate  her  children.  The  pecuniary  interest  of  children  in 
the  lives  of  their  parents  does  not  necessarily  end  with  their  arrival 
at  the  age  of  majority;  but  you  may  allow  for  the  probable  loss  of 
any  benefit,  if  any,  of  a  pecuniary  value,  which  the  child  would 
probably  receive  from  its  mother  after  its  arrival  at  majority." 

{  2108(2).    Illiiiois 

The  court  instructs  the  jury  that,  if  the  jury  find  a  verdict  in  favor 
of  the  plaintiff  under  the  evidence  and  the  instructions  of  the  court, 
then  the  jury  will,  be  required  to  assess  the  plaintiff's  damages. 
In  assessing  the  plaintiff's  damages,  if  any,  the  jury  should  allow 
such  damages  as  will  compensate  the  daughter  and  two  sons  of 

,  deceased,  for  such  pecuniary  loss,  if  any,  as  shown  by  the 

evidence,  as  the  children  of  the  deceased  have  sustained  by  rea- " 
son  of  her  death,  not  exceeding,  however,  the  sum  of  $ .•• 

§  2109.     Recovery  for  death  of  wife 

The  court  instructs  the  jury  that  it  is  difficult  to  adduce  direct 
evidence  of  the  exact  pecuniary  loss  occasioned  the  plaintiff  by  the 
death  of  his  wife,  or  to  show  the  exact  value  of  her  services,  and 
you  are  permitted  to  determine  the  question  of  damages  from  your 
own  observation,  experience,  and  knowledge  conscientiously  ap- 

«  Soutiiem  Ry.  Co.  v.  Vanghan's         «t  Redfleld  v.  Oakland  ConsoUdated 

Adm'r,  88  S.  E.  305,  118  Va.  692.  L.  St  Ry.  Co.,  42  P.  822,  110  Cal.  277. 
R.  A.  1916E,  1222,  Ann.  Cas.  lf)18D,  ce  McFarlane  v.  Chicago  City  Ry. 

S42.  Co.,  123  N.  E.  638,  288  111.  476. 
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plied  to  the  facts  and  circumstances  of  the  case.  In  this  connection, 
however,  you  are  instructed  that  in  awarding  damages  you  must 
consider  the  age,  health,  condition  of  life,  and  probable  duration  of 
the  life  of  the  deceased,  her  habits  of  induitry  and  frugality,  her 
mental  and  physical  capacity  to  render  services,  her  ability  to  earn 
money,  and  her  disposition  to  aid  or  assist  the  plaintiff ;  but  that  the 
recovery  allowable  is  in  no  sense  a  solace  for  the  grief  or  injured 
feelings  of  plaintiff  occasioned  by  the  death  of  his  wife,  but  must  be 
limited  to  the  net  pecuniary  benefit  which  the  plaintiff  might  rea- 
sonably have  expected  to  receive  from  a  continuance  of  the  life  of 
the  deceased,  and  that  this  pecuniary  benefit  would  be  the  value  of 
the  wife's  services  less  the  cost  of  properly  and  suitably  maintaining 
her.** 

§  2110.    Recovery  for  death  of  wife  and  mother 

9  2110(1).  California 

The  court  instructs  the  jury  that  in  determining  the  damages 
sustained  by  the  husband  they  have  a  right  to  take  into  considera- 
tion the  pecuniary  loss,  if  any,  sustained  by  him  in  being  deprived 
of  the  services,  society,  and  comfort  of  his  wife,  and  in  determin- 
ing the  pecuniary  loss  sustained  by  the  children  they  have  a  right 
to  consider  the  value  of  the  mother's  services  to  her  children,  her 
care  and  labor  bestowed  upon  them,  her  ability  to  care  for,  train, 
and  assist  them,  and  her  efforts  for  their  welfare.'* 

The  jury  are  instructed  that  you  are  to  award  the  plaintiffs  such 
damage  as  will  fairly  and  fully  equal  the  pecuniary  value  to  them 
of  the  life  of  the  wife  and  mother.  In  fixing  the  damage  to  the  hus- 
band, you  have  a  right  to  allow  for  the  loss  of  the  services  of  the 
wife,  suffered  by  him,  if  any,  from  the  time  of  the  death  of  the  wife 
to  this  date,  and  also  for  the  value  of  future  services,  considering  her 
age  and  his  age,  and  the  probable  duration  of  their  lives.  In  de- 
termining the  value  of  the  services  of  the  wife  to  the  husband,  you 
.  are  to  consider  her  ability  and  willingness  to  perform  such  services, 
and  the  relations  existing  between  her  and  her  husband,  as  dis- 
closed by  the  evidence.  In  other  words,  you  are  not  limited,  in  de- 
termining the  value  of  a  wife,  to  the  estimate  of  the  value  of  similar 
services  performed  by  a  hired  servant,  but  you  are  at  liberty  to  con- 
sider the  value  of  such  services  in  the  light  of  the  character  of  the 
wife  and  companion  in  which  they  are  performed.  And  so,  in  de- 
termining the  amount  of  damages  to  the  children,  you  have  a  right 
to  consider  the  value  of  the  nurture,  and  instruction,  moral  and 
physical,  and  intellectual  training,  if  any,  which  the  mother  gives 
to  the  children.    If  you  find  a  verdict  for  plaintiffs,  you  must  award 

<>9  Denver  &  R.  G.  R.  Co.  v.  Gunn-         to  Valentl  v.  Sierra  Ry.  Co.,  Ill  P. 
ing,  80  P.  727,  33  Ck)lo.  280.  95,  158  CaL  412. 
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such  a  lump  sum  for  damages  as  will  fully  compensate  the  plain- 
tiffs, both  husband  and  children,  for  the  pecuniary  value  to  them  of 
the  life  of  the  wife  and  mother.  In  other  words,  you  may  give  such 
damages  as  under  the  circumstances  of  the  case  may  be  just.  Sym- 
pathy and  pity  must  not  guide  you  in  your  verdict.  Neither  the 
desire  to  help  plaintiffs  nor  to  punish  the  defendants  should  be 
exercised.  You  are  at  liberty  to  determine  what  pecuniary  loss  the 
plaintiffs  suffered  by  the  death  of  the  deceased,  and  to  find  in  that 
amount,  and  no  greater  amount.  The  measure  of  damages  in  this 
case  is,  as  we  have  seen,  the  pecuniary  loss  suffered  by  the  plain- 
tiffs, without  allowance  for  distress  of  mind,  sorrow,  or  mental 
anguish.  In  this  connection,  therefore,  the  plaintiffs,  the  husband 
and  the  children  of  the  deceased,  if  entitled  to  recover  under  the 
evidence,  should  get  what  the  deceased  would  have  probably  ton- 
tributed  by  her  labor,  instruction,  training,  comfort,  society,  and 
protection,  to  the  support  of  the  plaintiffs,  taking  into  considera- 
tion her  age,  ability,  and  disposition  to  ^abor.'* 

12110(2).    Ohio 

You  are  instructed  that  in  this  case  the  plaintiff's  damages,  if 
any,  should  be  fair  and  just  compensation  for  the  pecuniary  injury 

resulting  to  the  husband  and  children  from  the  death  of . 

In  no  case  can  the  jury,  in  estimating  the  damages,  consider  the  be- 
reavement, mental  anguish,  or  pain  suffered  by  the  living  for  the 
dead.  The  damage  is  exclusively  for  a  pecuniary  loss,  not  a  solace. 
The  reasonable  expectation  of  what  the  husband  and  children  might 
have  received  from  the  deceased  had  she  lived,  is  a  proper  subject 
for  the  consideration  of  the  jury,  if  they  find  for  the  plaintiff.  What 
the  husband  and  children  might  reasonably  expect  to  receive  by 
reason  of  the  services  of  this  woman,  in  a  pecuniary  point  of  view, 
is  to  be  taken  into  account  in  determining  the  amount  of  dam- 
ages, if  you  find  for  the  plaintiff.  It  should  be  said  that  it  is  the 
present  worth  as  a  gross  sum  in  money  for  the  loss  of  the  services  of 
this  woman  that  you  are  to  find,  if  you  find  a  loss.  It  is  that  same 
which,  put  in  money,  is  a  com,pensation  for  what  you  find  this 
woman  would  reasonably  have  saved  for  her  family.  Of  course,  in 
determining  this,  these  thirigs  are  all  to  be  considered, — that  is, 
the  age,  health,  probability  of  length  of  life,  or  death,  if  she  had 
not  died  from  taking  this  drug."  -  . . 

§2111.    Recovery  for  death  of  husband 

fi  2111(1).    Delaware 

If  you  find  for  the  plaintiff,  it  should  be  for  such  a  sum  ot  money 
as  will  reasonably  compensate  her  for  any  and  all  damages  that 

Ti  Redfield  v.  Oakland  Consolidated         t2  Davis  v.  Gnamieri,  15  N.  EL  350, 
St  Ry.  Co.,  42  P.  822,  110  Cal.  277.  45  Ohio  St  470.  4  Am.  St  Rep.  548. 
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she  has  sustained,  or  may  hereafter  sustain,  by  reason  of  the  death 
and  loss  of  her  husband,  governed  by  what  portion  of  the  gros> 
earnings  or  income  the  plaintiff  would  probably  have  received^  from 
the  deceased  if  he  had  lived.'* 

You  are  instructed  that  as  the* plaintiff,  during  the  trial  of  this 
case,  has  expressly  limited  her  claim  for  damages  to  the  loss  of  the 
support  which  she  would  have  received,  or  which  by  law  she  could 
have  enforced  from  her  husband,  had  he  lived,  we  instruct  you  that 
if  you  should  find  for  the  plaintiff,  in  estimating  her  damages,  you 
are  not  to  be  governed  by  what  would  probably  have  been  the  gross 
earnings  or  income  of  the  deceased,  but  by  what  portion  of  the 
gross  earnings  or  income  the  plaintiff  would  probably  have  received 
from  the  deceased  as  his  wife,  if  he  had  lived,  and  you  should  base 
the  estimate  of  her  damages  upon  the  number  of  years  the  deceased 
would  probably  have  lived,  had  he  not  been  killed,  and  render  a 
verdict  for  such  pecuniary  damages  as  you  may  find  that  as  his 
widow,  she  has  suffered  or  will  suffer  as  a  direct  consequence  of  her 
husband's  death  in  the  loss  of  her  husband's  support,  either  volun- 
tarily given  or  legally  enforceable.'* 

f  2111(2).    Illiiiois 

The  jury  are  instructed  that  in  assessing  the  damages  sustained 
by  the  plaintiff,  should  they  find  for  her,  they  should  allow  such 
pecuniary  damages  as  were  the  direct  result  of  the  death  of  her 
husband,  and  in  making  the  estimate  of  such  damages  they  may 
take  into  consideration  whether  or  not  decea3ed  left  surviving 
him,  in  addition  to  the  widow,  any  children.'*^ 

I  2111(3).    Indiana 

The  court  instructs  the  jury  that,  if  you  find  from  a  preponder- 
ance of  the  evidence  in  this  action  that  the  plaintiff  should  recover 
against  the  defendants,  then  it  will  be  your  duty  to  award  plaintiff 
such  damages  as  will  compensate  said  testator's  widow  for  the 
pecuniary  loss  sustained  by  her  as  a  result  of  his  death,  and  in 
fixing  the  amount  it  will  be  your  duty  to  take  into  consideration 
said  testator's  age  at  the  time  of  his  death,  his  health  and  expect- 
ancy of  life,  and  his  earning  capacity;  your  verdict,  however,  not 
to  exceed  $ .'• 

f  2111(4).    K«ntaeky 

You  are  instructed  that  the  measure  of  recovery,  if  you  find  for 
the  plaintiff,  is  such  an  amount  in  damages  as  will  fairly  and  rea- 

< 

78  Fulmele  V.  Forrest  (Super.)  86  A.  ''o  Kulvle  v.  Bnnsen  Coal  CJo.,  97  N. 
7:53,  4  Boyce,  155.  E.  688,  253  III.  386. 

7*  Wood  V.  Philadelphia,  B.  &  W.  ^e  Indianapolis  Traction  ft  Termi- 
R.  Co.,  76  A.  613,  1  Boyce,  336.  nal  Co.  v.  Lee,  118  N.  E.  939,  67  Ind. 

App.  105. 
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sonably  compensate  the  widow  of  the  said  ,  deceased,  for 

the  loss  of  pecuniary  benefits  she  might  reasonably  have  received, 
if  the  deceased  had  not  been  killed,  not  exceeding,  the  amount 
claimed.'" 
The  court  instructs  the  jury  that,  if  they- shall  find  for -the  plain- 

tiflF  under  instruction  No. ,  then  and  in  this  event  they  will 

find  for  her  such  a  sum  of  money  as  they  may  find  and  believe  from 

the   evidence  will  fairly  and  reasonably  compensate  ,  the 

widow  of  the  decedent,  for  the  pecuniary  loss,  if  any,  sustained 
by  her  by  reason  of  his  death.  And  in  fixing  said  amount,  if  any, 
the  jury  are  authorized  to  take  iilto  consideration  the  decedent's 
age,  his  habits,  business  ability,  earning  capacity,  and  the  probable 
duration  of  his  life,  and  also  the  pecuniary  loss,  if  any,  which  the 

said as  his  wife  has  sustained  by  reason  of  being  deprived 

of  such  support  and  maintenance,  or  other  pecuniary  advantage, 
if  any,  which  the  jury  may  find  and  believe  from  the  evidence  she 
would  have  derived  from  decedent  but  for  the  accident  in  question, 
not  exceeding,  however,  the  sum  of  the  aggregate  probable  earnings 
of  decedent  but  for  the  accident  in  question,  nor  more  than  the  sum 

of  $ ,  the  amount  claimed  in  the  petition.    And  in  the  event 

the  jury  should  find  for  and  allow  plaintiff  any  damages  under  this 
instruction,  then  and  in  this  event  they  will  confine  or  limit  such 
recovery  of  damages  to  the  period  of  her  dependency,  if  any,  as  the 
widow  of  decedent  and,  in  no  event,  for  a  longer  period  than  her 
said  husband  would  have  probably  lived  but  for  the  injury  com- 
plained of  and  in  question.  The  court  instructs  the  jury  that  they 
cannot  allow  plaintiff  any  sum  in  damages  for  any  pecuniary  loss 

sustained  by  the  children  of  the  decedent, ,  as  the  result  of 

his  injury  and  death.  Said  children  are  not  entitled  to  recover  any 
damages  for  the  injury  and  death  of  the  decedent,  and  in  the  event 
that  the  jury  should  find  for  the  plaintiff  they  will  consider  only 

the  pecuniary  loss,   if  any,  sustained  by  his  widow,  ,  by 

reason  of  the  death  of  the  decedent, -J^ 

i  2Tll(5).    Maryland 

The  court  instructs  the  jury  that,  if  the  jury  should  find  a  verdict 
for  the  plaintiff,  they  may,  in  estimating  the  damages  to  be  allowed, 

consider  what  was  the  pecuniary  loss  which  the  said ,  widow, 

has  sustained  by  reason  of  the  negligent  killing  (if  the  jury  so 
find)  of  her  said  husband,  and  may  consider  the  reasonable  proba- 
bilities of  the  continuance  of  the  joint  lives  of  said  and 

but  for  the  negligent  killing  oiE  her  husband  (if  the  jury  so 

T^LoniSTme  &  N.  K.  Co.  v.  Hollo-  rs  Chesapeake  &  O.  Ry.  Co.  v. 
ways'  Adm'r,  173  S:  W.  343,  163  Ky.  Dwyer's  Adm'x,  172  S.  W.  918,  102 
125.  Ky.  427. 
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find),  and  may  allow  her  such  damages  as  in  their  judgment  would 
compensate  her  for  such  pecuniary  loss  as  she  has  sustained,  and 
reasonably  will  sustain,  by  reason  of  said  killing  of  her  husband.^* 
You  are  instructed  that,  if  the  jury  should  find  a  verdict  for  the 
plaintiffs;  they  may,  in  estimating  the  damages  to  be  allowed,  con- 
sider what  was  the  pecuniary  loss  which  the  said  ,  wife, 

has  sustained  by  reason  of  the  negligent  killing  of  her  husband, 
and  may  consider  the  reasonable  possibilities  of  the  continuance  of 

the  joint  lives  of  said  and  ,  but  for  the  negligent 

killing  of  her  husband,  and  may  allow  her  such  damages  as  in 
their  judgment  will  compensate  her  for  such  pecuniary  loss  she  has 
sustained  by  reason  of  said  killing  of  her  husband.^ 

I  2111(6).    Missouri 

The  jury  is  instructed  that  if  the  jury  find  for  plaintiff  on  either 
count  of  the  petition,  and  find  under  the  evidence  that  by  reason  of 
her  husband's  death,  resulting  from  his  injuries,  she  was  deprived 
of  feupport,  maintenance,  and  ministration  to  her  physical  needs  and 
comforts,  they  will  assess  her  compensatory  damages  at  such  sum 
as  they  shall  find  from  the  evidence  will  compensate  her  for  such 
loss  of  support,  maintenance,  and  ministration  to  her  physical  needs 
and  necessary  comforts  from  the  date  of  her  husband's  death  to 
the  present  time,  and  during  such  future  time  as  the  jury  shall 
believe  from  the  evidence,  she  will  probably  continue  to  live,  and 
he  most  probably  would  have  continued  to  live  (but  for  his  injuries 
aforesaid),  and  would  have  continued  to  support,  maintain,  and 
minister  to  her  physical  needs  and  comforts  as  his  wife,  living  with 
him,  not  exceeding  $ .•* 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff, 

you  should  assess  her  damages  at  a  sum  not  less  than  $ and 

not  exceeding  $ ,  in  the  discretion  of  the  jury;  and  in  deter- 
mining the  amount  of  your  verdict  you  may  take  into  considera- 
tion the  evidence  before  you  as  to  the  age,  condition  of  health,' and 
earning  capacity  of  plaintiff's  deceased  husband,  and  the  conse- 
quent loss,  if  any,  that  will  result  to  her  from  the  death  of  her 
husband,  including  the  additional  burden,  if  any,  which  may  fall 
upon  her  for  the  support  of  the  minor  children  of  the  deceased  hus- 
band by  reason  of  his  death.'* 

You  are  instructed  that,  if  you  find  the  issues  for  the  plaintiff, 

you  should  assess  her  damages  at  such  sum,  not  exceeding  $ , 

as  you  may  deem  just  and  fair  under  the  evidence  of  this  cause 

TO  Director  General  of  RaUroads  ▼.  «i  Tibbels  v.  Chicago  Great  West- 
State,  109  A.  821,  135  Md.  496.  era  R.  CJo.  (App.)  219  S.  W.  109. 

80  Chesapeake    &    Potomac    Tele-  s' Bybee  r.  Dunham  (App.)  198  S. 

phone  Co.  V.  State,  99  A.  11,  124  Md,  W.  190. 
627. 
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with  reference  to  the  necessary  injury  resulting  to  her  from  the 
death  of  her  husband;  and  in  estimating  such  damages,  you  may 
take  into  consideration  his  age,  the  condition  of  his  health,  and 
his  earning  capacity  at  the  time  of  his  death,  as  shown  by  the 
evidence.** 

I  2111(7).  Oklahoma 

You  are  instructed  that  the  measure  of  damages  in  this  case,  in 
the  event  you  find  the  defendant  to  be  liable,  is  the  pecuniary  loss 
suffered  by  the  plaintiff  and  the  minor  children  by  reason  of  the 
loss  of  the  deceased.  You  cannot  allow  for  grief  or  anguish  of 
mind  arising  from  the  death  of  the  deceased ;  but  you  may  take 
into  consideration  the  position  the  deceased  occupied,  and  the 
support  and  protection  that  he  would  have  afforded  to  the  plain- 
tiff and  her  minor  children  hH  he  lived,  and,  in  arriving  at  this, 
you  will  take  into  consideration  his  earning  capacity,  physical 
condition,  his  habits,  and  all  the  surrounding  circumstances  as  you 
find  them  to  be  from  the  evidence.** 

{  2111(8).    Oregon 

The  court  instructs  the  jury  that  if  you  find,  from  a  preponderr 
ance  of  the  evidence,  that  the  plaintiff  is  entitled  to  recover  in 
this  case,  it  will  then  become  your  duty  to  consider  and  assess 
her  damages.  In  determining  the  amount  of  the  damages,  you  are 
instructed  that  if  she  is  entitled  to  recover  she  is  entitled  to  dam- 
ages equal  to  the  pecuniary  loss  resulting  to  her  from  the  death  of 
her  husband.  The  value  of  the  decedent's  life  is  the  net  amount 
which  the  decedent  would  have  saved  from  his  earnings  by  his  skill 
and  bodily  labor  in  his  calling  during  the  residue  of  his  life,  had  he 
survived,  taking  into  consideration,  from  the  evidence  submitted, 
his  age,  health,  ability,  habits  of  industry  and  sobriety,  and  mental 
and  physical  skill  so  far  as  they  affect  his  capacity  for  earning  mon- 
ey by  rendering  service  to  others  or  accumulating  property.  All 
this  must  depend  upon  the  evidence  that  has  been  produced  before 
you  on  that  subject.  The  amount  of  damages,  however,  shall  not 
exceed  that  asked  for  in  the  complaint.** 

f  21 M  (9).    Utah 

The  court  instructs  the  jury  that,  if  you  find  the  issues  in  favor 
of  the  plaintiff,  it  will  then  be  your  duty  to  assess  such  damages  as 
should  be  awarded  to  the  plaintiff  for  the  benefit  of  the  widow  of 

,  deceased,  if  you  find  he  did  leave  a  widow.    In  assessing 

such  damage  you  are  not  to  take  into  consideration  any  grief  or 

•3  Hach  V.  St  Louis,  I.  M.  &  S.  Ry.  bp  Rorvik    v.    North    Pac.   Lumber 

€o ,  106  S.  W.  525,  208  Mo.  581.  Co.,  190  P.  33L 

»4  Big  Ja<^  Mining  Ck>.  v.  Parkin- 
son, 137  P.  678,  41  OkL  125» 
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mental  suffering  on  the  part  of  the  widow  because  of  his  death, 
or  her  loss  of  his  society,  companionship,  or  affection,  but  you 
have  a  right  to  take  into  consideration  the  age  of  the  deceased  at 
the  time  of  his  death,  his  occupation,  the  wages  he  was  receiving, 
the  support  which  he  was  furnishing  to  the  widow,  the  condition  of 
his  health,  his  probable  earnings  during  his  probable  duration  of 
life,  and  from  such  considerations,  in  connection  with  the  evidence 
before  you  throwing  light  upon  the  probable  pecuniary  loss  which 
the  widow  has  sustained  in  the  death  of  her  husband,  it  will  be 
your  duty  to  assess  such  damages  as  shall  be  fair  and  just,  not  ex- 
ceeding the  sum  of  $ .     If  you  find  any  damages  for  the 

plaintiff,  such  damages  must  be  strictly  limited  to  the  financial 
loss  sustained  by  the  widow  of  the  deceased.  You  cannot  award 
any  damages  for  any  pain  or  suffqmig  that  the  deceased  may  have 
suffered  between  the  time  of  being  precipitated  into  the  wash  and 
the  time  of  his  death.** 

§  2112.    Recovery  for  death  of  father  and  husband 
See,  also,  ante,  S  2111(7). 
t  2112(1).    Illinois 

The  jury  are  instructed  that,  in  estimating  the  pecuniary  injury, 
if  they  believe  from  the  evidence  that  the  widow  and  minor  chil- 
dren of  said ,  deceased,  have  sustained  any  injury  for  which 

defendant  is  liable,  you  have  a  right  to  take  into  consideration  the 
support  of  the  said  widow  and  minor  children  of  the  deceased,  and 
the  instruction  and  physical,  moral,  and  intellectual  training  of  said 
minor  children,  of  which  they  have  been  deprived  by  the  death  of 
deceased,  and  also  the  ages  of  the  said  minor  children,  and  the  pe- 
cuniary condition  of  the  said  minor  children  and  widow  of  deceased 
in  determining  the  amount  of  damages  in  this  case,  if  you  believe 
from  the  evidence  that  said left  a  widow  and  minor  chil- 
dren.*' 

$  2112(2).    Kansas 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  must 
allow  the  plaintiff  in  your  verdict  for  the  use  and  benefit  of  her- 
self, as  wife,  and  her  minor  children,  if  you  find  that  she  has  such 
children,  such  sum  as  in  your  judgment  under  the  proof  will  be 
just  compensation  for  the  pecuniary  loss  they  have  sustained  by 
reason  of  the  death  of  said  deceased.  In  estimating  such  sum,  you 
should  consider  the  age  of  the  deceased,  together  with  his  capaci- 
ty for  earning  money,  his  disposition  to  contribute,  to  care  for,  and 
to  furnish  his  wife  money  as  shown  by  the  evidence,  the  ages  of 

8«  Kipros  V.  Uintah  Hy.  Co.,  14C  P.  «7  lUinois  Cent  R.  Co.  r.  Weldon, 

292,  45  Utah,  389.  52  111.  290. 
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the  children,  and  the  probable  expectation  of  the  life  of  the  parties 
concerned.** 

f  2112(3).    Maryland 

The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiffs, 
then  in  assessing  the  damages  they  are  to  estimate  the  reasonable 

probability  of  the  life  of  the  deceased,  and  give  his  widow, , 

and  his  child, ^,  the  equitable  plaintiffs,  such  pecuniary  dam- 
ages, not  only  for  past  losses,  but  for  such  prospective  damages  as 
the  jury  may  find  that  they  have  suffered,  or  will  suffer,  as  a  di- 
rect consequence  of  the  death  of  said  — — ,  and  in  estimating 
the  pecuniary  loss  or  prospective  damages  sustained  by  the  widow 
they  are  to  take  into  consideration  her  age  and  health,  and  the 
probable  duration  of  her  life,  and  in  estimating  the  pecuniary  loss 
or  prospective  damages  sustained  by  the  said  child,  the  jury  are  to 
take  into  consideration  its  age  and  condition  in  life,  and  what  it 
could  have  reasonably  expected  to  have  received  from  the  de- 
ceased for  its  support  and  education  up  to  the  time  of  its  attain- 
ing 21  years  of  age;  the  verdict  to  be  apportioned  between  the 
said  widow  and  child  in  such  amounts  as  to  the  jury  may  seem 
right  and  proper.*' 

The  court  instructs  the  jury  that,  on  "assessing  the  damages, 
they  are  to  estimate  the  reasonable  probabilities  of  the  life  of  the 
deceased,  and  give  the  equitable  plaintiffs  such  pecuniary  dam- 
ages as  the  jury  may  find  that  they  have  suffered,  or  will  suffer, 

as  the  direct  consequence  of  the  death  of  the  said ;  that  for 

his  children  these  prospective  damages  may  be  estimated  to  their 
majority,  and  in  estimating  the  prospective  damages  to  the  widow 
the  jury  will  take  into  consideration  the  probable  duration  of  the 
joint  lives  of  herself  and' her  husband.** 

f  2112(4).    Miatmirl 

The  court  instructs  the  jury  that,  if  you  find  for  plaintiff,  then 
you  should  assess  her  damages,  if  any,  at  such  sum,  if  any,  as  you 
believe  and  find  from  the  evidence  to  be  a  fair  and  just,  pecuniary 
compensation  only  for  damages,  if  any,  to  her  and  her  daughter, 
occasioned  by  the  death  of ,  not  exceeding  the  sum  of 


}  2112(5).   Oklahoma 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff  in  this 
case,  then,  in  assessing  the  damages  which  she  is  entitled  to  re- 

«8  Griffith  v.  Midland  Valley  R.  Co.,  R.  Turnpike  Road  r.  State,  18  A.  884. 

166  P.  467,  100  Kan.  500.  71  Md.  573. 

>•  Omsolidated  Gas,  Electric  Light         »i  Powell  v.  Union  Pae.  &  Co.,  101 

k  Power  Co.  v.  State.  72  A.  051,  109  S.  W.  028,  255  Mo.  420.    Sufficient,  in 

Md.  186.  absence  of  request    for  instructions 

•0  President,  etc,  of  Baltimore  &  explaining  what  is  meant  by  pecun* 

iary  compensation. 
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cover,  the  jury  should  assess  the  same  with  reference  to  Hie  pe- 
cuniary loss  sustained  by  the  widow  and  children  of  the  deceased^ 
and,  in  determining  this,  you  may  consider  the  probable  earnings 
of  the  deceased,  his  age,  experience,  habits,  health,  and  bodily  quali- 
fications, during  what  would  probably  have  been  his  lifetime,  if  he 
had  not  been  killed,  so  far  as  these  matters  have  been  shown  by  the 
evidence ;  but  the  amount  you  allow  cannot  exceed  the  sum  men- 
tioned in  the  plaintiff's  petition.'* 

§  21(2(6).    Peniitytvania 

You  are  instructed  that  if,  under  all  the  evidence,  the  jury  find 
for  the  plaintiff,  the  proper  measure  of  damages  is  the  pecuniary 
loss  suffered  by  her  and  her  two  children;  and  that  loss  is  what 
her  husband  would  have  probably  earned  by  his  labor  in  his  busi- 
ness during  his  lifetime,  and  which  would  have  gone  for  the  bene- 
fit of  the  plaintiff  and  her  two  children,  taking  into  consideration 
his  age,  ability,  and  disposition  to  labor,  and  his  habits  of  living 
and  expenditure.** 

f  2112(7).    South  Carolina 

The  jury  are  instructed  that  you  must  consider  in  estimating  dam- 
ages, if  any  damages  are  awarded,  the  probable  duration  of  the  con- 
tribtitions  which  husband  and  father  would  have  made  to  his  wife 
and  children,  and  in  arriving  at  this,  you  should  consider  the  prob- 
able expectancy  of  the  life  of  the  husband  and  father,  how  long  he 
would  have  lived  to  have  given  them  money,  you  must  also  bear 
in  mind  the  probable  duration  of  the  contributions  to  the  children,, 
and  you  must  consider  that  there  is  no  tcgal  responsibility  resting 
upon  the  father  to  support  the  children  that  arrive  at  the  age  of 
21  years,  and  if  you  should  find  that  one  of  the  children  is  married 

and  the  other  a  boy years  of  age,  if  you  should  find  those  to 

be  the  facts,  then  you  are  to  take  into  consideration  those  facts  in 
determining  how  long  the  father  would  have  probably  contributed 
to  their  support  in  getting  at  the  amount.** 

i  2112(8).   Wisconsin 

You  are  instructed  that,  in  fixing  these  sums,  you  will  be  reason- 
able and  just,  and  fix  such  sums  as  will,  in  your  honest  and  delib- 
erate judgment,  recompense  or  compensate  the  wife  and  children 
for  such  pecuniary  or  money  loss  as  they  actually  sustained  in  con- 
sequence of  the  death  of  the  husband  and  father.  It  is  merely  a 
matter  of  pecuniary  loss,  however.  You  cannot  allow  anything 
whatever  for  the  grief  or  anguish  of  the  wife  or  children  by.  reason 

••2  Mlssotiri,    K.    &   T.    Ry.    Co.    v.  By.,  82  S.  E.  43a.  98  S.  C.  348.    This 

West,  134  P.  655,  38  Okl.  581.  action  was  brought  under  the  federal 

»8  Huntingdon  &  Broad  Tc^;)  R.,  etc.,  Employers'  Liability  Act  (U.  S.  Comp. 

Co.  V.  Decker,  84  Pa.  419.  St.  fi  8657-8665). 

•«  Thornton  y.  Seaboard  Air  Line 
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of  the  death.  You  will  consider  the  age  of  the  deceased  and  that 
of  his  wife  and  children,  and  the  condition  of  the  health  of  the  de- 
ceased, his  earning  capacity,  and  his  reasonable  prospects  at  the 
time  of  his  death.  You  should  include  the  value  of  the  support  and 
protection  by  the  deceased  of  the  wife  and  dependent  child  or  chil- 
dren, if  any,  that  they  would  have  received  during  the  time  that  he 
probably  would  have  lived.  You  should  also  consider  the  accumu- 
lation of  property  that  the  earnings  of  the  deceased  would  prob- 
ably have  made  had  he  continued  to  live,  if  you  fii^d  that,  and  the 
reasonable  expectation  that  the  wife  and  children  had  of  pecuniary 
advantage  by  ultimately  receiving  such  accumulations,  if  such  you 
find.  The  limit  of  the  total  compensation  to  both  wife  and  children 
is  such  sum  as,  being  put  at  interest,  will  each  year,  by  taking  a 
part  of  the  principal  and  adding  it  to  the  interest,  yield  an  amount 
sufficient  for  such  support  of  the  wife  and  the  dependent  child  or 
children  during  the  time  the  deceased  woqld  probably  have  lived  as 
he  would  have  furnished  had  he  lived,  together  with  such  other 
sum  as  the  evidence  shows  there  is  a  reasonable  expectation  the 
wife  and  children  would  have  received  from  his  earnings.** 

§  2113.     Recovery  by  parent  for  death  of  son 
§2113(1).    Arkansas 

You  are  instructed  that  if  you  find  for  the  plaintiff,  for  the  bene- 
fit of  the  next  of  kin,  your  verdict  will  be  for  such  a  sum  of  money 
as  will  be  a  just  and  fair  compensation  to  the  mother  by  reason  of 
the  death  of  the  deceased,  and  you  are  to  arrive  at  this  by  taking 
what  the  proof  shows  that  deceased  would  have' contributed  to  his 
mother  during  her  expectancy,  and  the  present  worth  of  this  sum 
would  be  the  amount  of  your  verdict.  If  you  find  for  the  plaintiff 
and  if  you  believe  from  the  evidence  that  deceased  suffered  any 
conscious  pain  from  the  injury  received,  then  you  will  fipd  for  the 
plaintiff,  for  the  benefit  of  the  estate  of  the  deceased,  in  whatever 
simi  you  believe  from  the  evidence  in  your  sound  discretion  and 
judgment  plaintiff  is  entitled  to  recover  for  pain^,  ajid  suff ering.** 

{2113(2).    Caltfernia  rVf 

The  }ury  are  instructed  thati  if  your  verdict  shall  be  for  the  plain- 
tiff, such  damages  may  be  given  by  you  as,  under  all  the  circum- 
stances of  the  case,  may  be  just ;  and,  in  determining  the  amount 
of  such  damages,  you  have  the  right  to  take  into  consideration  the 

pecuniary  lo^s,  if  any,  suffered  by  the  mother  of  '■ —  by  his 

death,  if  you  find  that  his  mother  is  living.    And  the  loss  which 

»»  Sweet  V.  Chicago  &  N.  W.   Ry.  understood  as  meaning  i^cuniarj'  pro- 
Co.,  147- N.  W.  1054,  157  Wis,  400.  tection  from  want 
The  word  ••pretectlon,"  which  was  ob-  •«  St  Louis,  I.  M.  &  S.  R.  Co.  v* 
Jected  to  io  this  Instruction,  must  be  Evans,  137  S.  W.  568,  89  Ark.  69. 

INST.TO  JUBIBS— 156 
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the  plaintifF  is,  in  such  a  case  as  this,  entitled  to  recover,  is  what 
the  deceased  would  have  probably  earned  and  accumulated  by  his 
labor  in  his  business  or  calling  during  the  residue  of  -his  life,  and 
which  would  have  gone  to  the  benefit  of  his  mother  or  heirs  or 
personal  representatives,  taking  into  consideration  his  age,  health, 
habits  of  industry,  ability  and  disposition  to  labor,  and  the  proba- 
bility of  his  length  of  life.^ 

§  2113(3).    Iowa 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  will 
assess  the  damages  to  which  you  believe  him  entitled.  In  doing 
so  you  will  bear  in  mind  that  this  action  is  not  brought  for  the 

personal  benefit  of  the  father  of ,  but  by  the  administrator 

of  his  estate,  to  recover  in  damages  such  sum  of  money  as  such 
estate  has  lost  in  consequence  of  his  death.  From  the  nature  of 
the  case,  the  law  can  give  no  rule  by  which  this  estimate  can  be 
accurately  made,  and  the  difficulty  is  increased  by  the  fact  that 
the  deceased  died  so  young,  and  before  his  business  character  was 
fully  formed.  The  best  that  can  be  done  is  to  consider  the  age  of 
the  boy  at  the  time  he  died;  the  expectancy  of  his  life,  as  shown 
by  the  Carlisle  tables ;  the  physical  character  of  the  boy ;  his  men- 
tal and  moral  character  and  attainments,  so  far  as  they  affect  the 
promise  given  by  the  boy,  in  a  business  point  of  view ;  the  busi- 
ness in  whkh  his  father  was  engaged;  and  the  business  character 
of  the  boy,  in  so  far  as  such  character  was  formed — and,  consider- 
ing these  things,  make  the  best  estimate  you  can  of  the  loss  in 
money  suffered  by  hi^  estate  in  consequence  of  his  being  taken 
off  at  so  early  an  age  by  this  accident.** 

f  2113(4).    Missouri 

The  court  instructs  the  jury  that,  if  their  verdict  is  in  favor  of 
the  plaintiff,  such  damages  may  be  given  by  them  to  plaintiff, 
as,  under  all  the  circumstances  of  the  case  as  disclosed  by  the 
evidence,  may  be  just.  And  in  determining  the  amount  of  such 
damages,  if  any,^a  may  take  into  consideration  the  pecuniary  loss, 

if  any,  suffered  by  this  plaintiff  in  the  death  of ,  by  being 

deprived  of  his  support,  if  any,  and  the  pecuniary  loss,  if  any,  sus- 
tained by  her  in  the  loss  of  his  society,  comfort,  and  protection, 
if  any,  in  all  not  to  exceed  the  sum  sued  for.** 

§  21(3(5).    Montana 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  is  entitled  to  recover  for  the  pecuniary  loss  and  damages 

»7  Munro  v.  Pacific  Coast  Dredging  •«  Andrews  r.   Chicftgo,   M.  &   St. 

&  Reclamation  Co.,  24  P.  303,  84  Cal.  P.  R.  Co..  58  N.  W.  399,  86  Iowa,  67T. 
515,  18  Am.  St.  Rep.  248.  »»  Miller  v.  Southern  Pac.  Co.,  178 

S.  W.  8So,  266  Mo.  19. 
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sustained  by  reason  of  the  death  of  his  son,  then  you  may  award 
to  the  plaintiff  such  damages  as  under  all  the  circumstances  of 
the  case  may  be  just;  and,  in  fixing  the  amount  of  such  damages, 
you  may  in  the  exercise  of  a  sound  discretion  fix  the  same  at  such 
sum  as  would  be  required  to  purchase  an  annuity  equal  to  the 
amount  that  such  son  might  reasonably  be  expected  to  contribute 
yearly  to  the  plaintiff  during  the  period  of  expectancy  of  the  plain- 
tiff's life ;  but  you  cannot  find  such  sum  to  be  more  than  $ — } 

{2113(6).    Oklahona 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  then  the 
measure  of  her  damages  would  be  the  pecuniary  value  of  the  life 
of  her  son  to  her.  That  is,  the  amount  of  money  or  value  of  any 
property  which  you  may  find  tbe  plaintiff  would  have  received 
from  her  son  had  he  lived.  She  cannot  recover  for  any  suffering 
on  the  part  of  the  deceased,  nor  for  any  mental  distress  or  grief 
upon  her  own  part  by  reason  of  the  death  of  her  son,  nor  for 
any  loss  of  his  society,  but  only,  as  I  have  stated,  for  such  money 
or  property  as  you  may  find  he  would  have  contributed  to  her 
during  his  life.  And  in  estimating  such  amount  you  may  take  into 
consideration  the  general  health  of  the  deceased,  his  general  hab- 
its of  life,  his  earning  capacity,  measured  by  what  he  ordinarily 
had  earned,  his  disposition  to  contribute  to  the  plaintiff,  and  his 
power  to  contribute  in  view  of  his  manner  of  life,  and  also  the 
probable  duration  of  the  life  of  the  plaintiff.' 

§  2114.     Recovery  for  death  of  minor  child 
f  2114(1).    Arlzena 

I  instruct  you  that  if  you  should  find  that  the  defendant  is 
guilty  of  the  wrongful  act,  as  charged  in  the  complaint,  and  that 
the  same  resulted  in  the  death  of  the  child, ,  then  the  plain- 
tiff is  entitled  to  recover  in  this  case,  for  the  benefit  of  the  estate, 
such  damages  as  the  jury  may  deem  from  the  evidence  and  proofs, 
as  fair  and  just  compensation  therefor,  not  exceeding  the  amount 
claimed  in  the  complaint,  and  in  arriving  at  your  verdict,  you  should 
consider  what  pecuniary  benefit  the  estate  of  said  deceased  would 
have  derived,  had  said  adobe  wall  not  fallen  upon  him.  You  are 
to  consider  the  probability  of  the  said  child  living  and  growing 
to  manhood  and  obtaining  property,  which  the  law,  upon  his  death, 
if  intestate,  would  have  passed  to  his  legal  representatives ;  you 
are  to  consider  the  age  and  health  of  the  child,  his  expectancy  and 
probability  of  living  and  his  mental  and  physical  vigor  and  the 
probability  of  his  accumulating  property.  You  are  to  consider  the 
damages  that  the  said  child's  estate  has  sustained.    I  instruct  you, 

1  Gnman  v.  C.  W.  Dart  Hardware         »  Ft.  Smith  &  W.  >R.  Co.  y.  Knott, 
Co.,  Ill  P.  550,  42  Mont  96.  1*59  P.  847,  60  OkL  175. 
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in  ascertaining  the  amount  of  damages,  you  will  consider  the  evi- 
dence as  to  the  age  and  sex  of  the  child  who  was  killed ;  also  the 
evidence,  if  any,  of  the  position  of  life  of  the  parents  and  of  the 
expectancy  of  life  which  the  child  had»  and  from  these  form  an  es- 
timate of  the  amount  which  the  child  would  have  saved  from  his 
earnings  between  the  time  when  he  attained  the  age  of  21  years 
and  the  date  which  he  might  reasonably  b^  expected  to  live.  Such 
estimate  will  be  the  measure  of  damages  in  this  case.* 

f  2114(2).    Idaho 

The  court  instructs  the  jury  that,  in  determining  the  amount 
of  damages  you  may  take  into  consideration  the  age,  health,  and 
intelligence  of  the  child,  the  degrees  of  intimacy  existing  between 
the  father  and  the  child,  and  the  loss  of  companionship,  if  such  be 
shown,  together  with  what  expenses  may  have  been  incurred,  as 
shown  by  the  evidence,  by  the  father  for  the  funeral  and  medical 
expenses.* 

§  2114(3).    Indiana 

You  are  instructed  that,  in  estimating  •the  plaintiff's  damages 
the  jury  may  consider  the  condition  of  his  family  at  the  time  of 
the  alleged  accident,  and  take  into  account  all  the  services  that  his 
child,  alleged  to  have  been  killed,  might  reasonably  have  performed 
in  his  family  until  she  attained  her  majority,  and  such  services 
may  include  actual  labor  in  helping  to  carry  on  the  household 
affairs,  and  the  pecuniary  value  of  all  acts  of  kindness  and  atten- 
tion which  it  might  reasonably  be  anticipated  that  she  would 
have  performed  for  the  plaintiff  and  his  family,  until  her  majority, 
that  would  administer  to  their  comfort,  as  well  as  to  their  neces- 
sities; but  the  jury  should  not  consider  acts  of  affection  simply, 
and  loss  of  companionship.  The  recovery  is  limited  by -the  law 
to  the  actual  pecuniary  loss.* 

§  2114(4).    Kansas 

The  court  instructs  the  jury  that  if,  after  a  full  and  fair  consid- 
eration of  all  the  evidence  in  this  case,  under  the  instructions  here- 
in given,  you,  the  jury,  shall  find  and  believe  from  a  preponder- 
ance of  the  evidence  herein  that  the  death  of  the  minor  child  of 
plaintiffs  was  due  to  the  fault  and  negligence  of  the  defendant  as 
charged,  and  without  any  fault  or  negligence  on  the  part  of  the 
plaintiffs,  or  either  of  them,  and  that  plaintiffs  are  entitled  to  re- 
cover in  this  action,  then  it  would  become  your  duty  to  ascertain 
what  amount  of  damages,  if  any,  plaintiffs  have  suffered,  and  upon 

«  De  Amado  v.  Friedman.  89  P.  588,  Rus^h.  26  N.  E.   1010,  127  Ind.  545. 

11  Ariz.  56.  This   is  proper,   in   connection   Miih 

*  Anderson  v.  Great  Northern  Ry.  other   instructions   prohibitin*.;   jury 

Co.,  99  P.  91,  15  Idaho,  513.  from  considering  loss  of  comimuion- 

6  Louisville,  N.  A.  &  G.  Ry.  Co.  ▼•  ship  or  acts  of  affection. 
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this  branch  of  the  case  you  are  instructed  that  they  would  be 
entitled  to  recover  such  sum,  not  exceeding  $— — ,  as  you,  after 
a  full  and  fair  consideration  of  all  the  evidence  in  the  case,  in  youc 
judgment  honestly  exercised,  shall  deem  to  be  a  reasonable  and 
fair  compensation  for  the  value  of  the  service  of  the  minor  child 
during  its  minority,  less  the  sum  that  you  shall  find  it  would  have 
cost  them  to  support  said  child  until  it  arrived  at  its  majority,  and 
also  such  reasonable  sum  as  you  may  find  from  the  evidence  in 
this  case  they  might  reasonably  have  expected  to  receive  from 
the  deceased  minor  cUfld  as  pecuniary  benefits  after  she  should 
have  attained  her  majority  and  during  the  lifetime  of  the  plain- 
tiffs.* 

I  2114(5).    MarylMd 

The  jury  are  instructed  that,  if  they  find,  under  the  first  instruc- 
tion, a  verdict  for  the  plaintiff,  then  in  assessing  the  damages  they 
are  not  to  take  into  consideration  the  mental  pain  and  suffering 
of  the  plaintiff's  cestui  que  use  in  consequence  of  the  death  of 
the  child,  and  are  not  to  give  against  the  defendants  punitive,  vin- 
dictive, or  exemplary  damages,  but  in  estimating  the  damages  they 
are  confined  to  the  pecuniary  damage  sustained  by  the  plaintiff, 
and  are  to  give  to  her  such  a  sum  as  the  jury  may  believe,  from 
all  the  evidence  in  the  case,  will  be  an  adequate  compensation  foi 
the  loss  of  her  son's  services  from  the  time  of  his  death  to  the 
period  when,  if  he  had  lived,  he  would  have  attained  the  age  of 
twenty-one  yearsJ 

{  21 14(6).    Texas 

In  assessing  plaintiff's  damages,  if  any,  you  may  be  guided  by 
the  following  instructions:  Plaintiff  is  entitled  to  the  services  of 
her  minor  child,. ,  during  her  minority,  and  to  recover  what- 
ever sum,  if  any, ,  had  she  lived,  would  have  earned  from 

the  time  of  her  death  until  she  became years  of  age,  less 

the  reasonable  cost  of  her  maintenance  and  support  during  and 

to  the  time  she  reached  years  of  age.     Plaintiff  is  further 

entitled  to  recover  such  sums  of  money,  if  any,  as would 

have  likely  voluntarily  contributed  to  the  support  of  her  mother, 

if  any,  from  the  time  she  reached years  of  age  during  the 

remainder  of  their  lives.  And  in  estimating  such  sum,  if  any,  you 
may  take  into  consideration  the  probable  duration  of  her  life,  to- 
gether with  the  age  and  probable  duration  of  the  life  of  plaintiff. 
In  this  connection,  however,  you  are  charged  that  you  will  not 
take  into  consideration  nor  allow  anything  to  the  plaintiff  by  way 

•  Warders  v.  Union  Pac.  R.  Co.,  181  »  Stat«,  to  Use  of  Oougfalnn,  ▼.  Bal- 
P.  004,  105  Kan.  4.  This  instruction  timore  &  O.  R.  R.  Co.,  24  Md.  84,  S7 
is  said  to  be  correct  as  far  as  it  goes.     Am.  Dec.  600. 
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of  compensation  on  account  of  sorrow,  mental  distress,  or  for  the 
loss  of  society  or  companionship.* 

•  The  court  instructs  the  jury  that  the  plaintiff  is  entitled  to  re- 
cover such  sum  as  you  may  believe  and  find  from  the  evidence 
to  be  the  pecuniary  loss  resulting  to  her  from  the  death  of  said 

and  not  otherwise ;  the  sum  so  assessed  should  as  a  present 

payment,  be  a  fair  compensation  for.  the  pecuniary  loss,  if  any, 
thus  sustained.  The  plaintiff  is  not  restricted  by  law  to  the  value 
of  the  pecuniary  benefit  she  would  probably  have  received  from 
deceased  during  his  minority,  but  the  tertn  includes  besides  the 
value  of  such  aid,  if  any,  as  plaintiff  may  have  had  a  reasonable 
expectation  of  receiving  from  the  deceased,  after  he  reached  21 
years  of  age,  if  any.* 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  the  measure 
of  damages  is  what  you  find  and  believe  from  the  evidence  before 
you  would  have  been  the  reasonable  value  of  the  services  of  the 
deceased  boy  to  the  plaintiff  from  the  time  of  his  death  until  he 
would  have*  arrived  at  the  age  of  21  years.** 

You  are  instructed  that,  if  you  find  for  the  plaintiffs,  you  will 
find  for  them  such  damages  as  you  may  think  proportioned  to 
the  injury  resulting  from  the  death  of  the  child^  not  to  exceed, 
however,  the  sum  expended  in  an  effort  to  have  her  relieved  from 
the  effects  of  the  morphine,  and  the  reasonable  value  of  the  serv- 
ices of  the  child  from  the  time  of  her  death  until  she  would  have 
attained  the  age  of  twenty-one  years,  not  to  exceed  the  sum  sued 
for.  Neither  physical  nor  mental  suffering  of  the  deceased  chihi, 
nor  the  mental  anguish  of  the  parents  in  consequence  of  the  death 
of  their  child,  are  items  or  elements  of  damages  to  be  considered 
by  you.  And  the  value  of  the  child's  services  during  the  period 
of  her  minority  (if  you  should  find  for  plaintiff)  is  to  be  ascer- 
tained by  you  as  best  you  can  from  your  own  judgment,  common 
sense,  and  sound  discretion,  and  the  evidence  before  you.** 

§  2115.     Profits  realized  by  father  on  services  of  son  as  employee 

If  you  come  to  the  question  of  damages,  I  instruct  you  that,  in 
determining  the  earnings  of ,  you  shall  not  take  into  consid- 


8  Houston  Blectrlc  Co.  v.  Flattery 
(Civ.  App.)  217  S.  W.  950. 

9  Southwestern  Portland  Cement 
Co.  V.  BustUlos  (Civ.  App.)  216  S.  W. 
268. 

10  Texas  &  P.  Ry.  Co.  v.  Tarbrough 
(Civ.  App.)  73  S.  W.  844.  This  in- 
struction is  not  erroneous  for  failure 
to  direct  a  deduction  of  the  boy'fl 
keep,  since  any  Jury  would  presum- 


ably so  understand.  No  objection  was 
made  on  the  ground  that  the  instruc- 
tion did  not  include  as  an  element  of 
recovery  sums  of  money  which  the  de- 
ceased child  would  likely  have  con- 
tributed to  the  support  of  the  parent 
after  reaching  majority. 

1 1  Brunswig  v.  White,  8  S.  W.  85. 
70  Tex.  504. 


24S7  DBATH  BY  WRONGFUL  ACT  §  2117 

eration  the  profit  of  which  -,  his  father  and  employer,  made 

upon  the  services  of  his  son  as  an  employe  in  his  concern.^* 

§  2116.    Recovery  for  death  of  brother  and  son 

The  jury  are  instructed  that,  if  the  jury  find  for  the  plaintiff,  in 
estimating  the  damages  sustained  by  the  next  of  kin  of  the  deceased 
by  reason  of  his  death  the  jury  can  only  estimate  the  damages  to 
the  brothers  and  sisters  of  deceased  at  such  a  sum  as  the  evidence 
shows  they  have  sustained  by  the  death  of  deceased,  and  can  only 
estimate  the  damages  to  the  father  of  deceased  upon  the  basis  of 
what  the  son's  services  would  have  been  worth  to  his  father  from 
the  date  of  the  injury  to  the  time  he  would  have  arrived  at  the 
age  of  21  years,  deducting  therefrom  the  costs  and  expenses  of  the 
father  in  his  support  and  maintenance  during  that  time;  and,  if 
the  evidence  does  not  show  the  ages  of  said  brothers  and  sisters, 
nor  that  they  were  receiving  support  from  him,  or  were  in  condi- 
tion to  require  it,  then  the  jury  can  only  estimate  the  damages  to 
said  brothers  and  sisters  at  a  nominal  sum.^^ 

§  2117.    Rule  as  to  damages  where  doctrine  of  comparative  negli- 
.gence  prevails 

The  court  further  instructs  you  that,  even  though  you  may  be- 
lieve from  the  evidence  that  the  defendant  by  or  through  its  offi- 
cers, agents,  or  employers  was  guilty  of  negligence  as  above  defin- 
ed, if  any  there  was,  yet  if  you  shall  further  believe  from  the  evi- 
dence that  the  deceased, ,  was  also  negligent,  that  he  failed 

to  keep  a  lookout  for  signals,  if  he  did  so  fail,  or  failed  to  use  ordi- 
nary care  to  stop  his  train  after  discovering  the  work  train  was  on 
the  track,  or  failed  to  exercise  ordinary  care  to  leave  his  train  and 
prevent  injury  to  himself,  if  he  did  so  fail,  after  discovering  the 
danger,  if  any,  and  that  but  for  such  contributory  negligence,  if 
any,  the  accident  and  injury  would  not  have  occurred  and  his  death 
resulted,  yet  such  contributory  negligence,  if  any,  will  not  bar  or 
prevent  recovery  by  the  plaintiff  under  the  second  instruction ;  but 
in  such  event  the  damages,  if  any,  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence,  if  any,  attributable  to 

the  said  by  reason  thereof.     So  that  the  plaintiff  will  not 

recover  full  damages,  but  only  a  proportional  part,  bearing  the  same 
relation  to  the  full  amount  as  the  negligence  attributable  to  the  de- 
fendant bears  to  the  entire  negligence  attributable  to  both  the  said 
and  the  defendant.** 

nBToers  v.  Michigan  United  Rys.  J^TiOnisville  &  N.  R.  Co.  ▼.  Hollo- 
Go..  123  N.  W.  e02,  158  Mich.  659.  way's  Adm*r,  181  S.  W.  1126,  168  Ky. 

IS  Wabash  R^  Co.  v.  Smith,  44  N.  262. 
£.  856,  1*62  lU.  583. 
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§  2118.    Recovery  of  damages  as  punishmetti*— Killing  by  auto- 
mobile 

The  court  instructs  the  jury  that  the  imposition  of  damages  in 
this  case  would  be  by  way  of  fine  against  defendant,  and  if  the  jury 
believe  from  the  evidence  that  the  circumstances  surrounding  the 
accident  do  not  warrant  the  imposition  of  a  large  fine,  then  the  jury 
could  not,  under  the  law  and  the  evidence,  impose  such  a  fine.^ 

The  court  instructs  the  jury  that  the  damages  in  this  case  are 
solely  by  way  of  punishment,  and  the  jury  has  the  right  to  take 
into  consideration  all  the  facts  and  circumstances  surrounding  the 
accident,  the  speed  of  the  automobile,  the  speed  of  the  motorcycle, 
the  conduct  of  the  driver  of  the  automobile,  and  the  conduct  of  the 
driver  of  the  motorcycle  on  the  occasion  complained  of  in  determin- 
ing whether  or  not  a  large  or  small  fine  shall  be  assessed  against 
defendant  in  the  event  a  verdict  is  returned  against  defendant.** 

§  2119.    Recovery  of  penalty  in  addition  to  compensatory  dam- 
ages 

The  court  instructs  the  jury  that,  if  the  jury  find  for  plaintiff, 
then,  in  addition  to  the  damage,  if  any,  which  they  may  award  to 

her  under  the  preceding  instruction  numbered ','they  must 

assess  against  defendant,  as  a  penalty,  the  further  sum  of  $ , 

and  in  measuring  the  compensatory  damages  (if  any),  which  they 

shall  award  to  plaintiff  under  said  instruction  numbered  , 

they  should  not  take  said  penalty  into  consideration  as  affecting 
the  amount  of  said  compensatory  damages.  If  the  jury  find  for 
plaintiff,  they  should  assess  the  compensatory  damages,  if  any,  un- 
affected by  said  penalty,  and  then  add  the  two  and  bring  in  a  ver- 
dict for  one  stated  sum." 

The  court  further  instructs  the  jury  that,  if  you  should  find  the 
issues  for  the  plaintiff,  you  should  riot  allow  her  any  Sum  as  a 

penalty  in  excess  of  $ — • ,  the  minimum  amount  fixed  by  law, 

exclusive  of  her  compensatory  damages,  if  any.*' 

■ 

D.    EvipENce 

§  2120.    Presumptions  and  burden  of  proof — Contributory  negli- 
gence 
$  2120(1).   Illinois 

Upon  the  question  of  whether was  in  the  exercise  of  ordi- 
nary care  for  his  own  safety  when  he*  lost  his  life,  the  court  in- 
structs you  that  if  you  believe  from  the  evidence  that  he  was  killed 

i&Karpeles   v.    City   Ice   DeUvery  i^  rpibbels  v.  Chicago  Great  West- 

CJo.,  73  So.  642,  198  Ala.  449.  era  R.  Co.  ( Mo.  App. )  219  S.  W.  109. 

loKarpeles    v.    City    Ice   Delivery  ^^  Bybee  v.  Dunliam  (Mo.  App.)  198 

Co.,  73  So.  642,  198  Ala.  449.  S.  W.  190. 
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while  attempting  to  cross  the  railroad  tracks  on  street, 

and  that  no  one  saw  the  accident,  then  you  are  warranted  in  find- 
ing, from  the  well-known  instinct  which  men  ordinarily  have  to  try 
to  preserve  their  lives  and  not  destroy  them,  that  he  was  ift  the  ex- 
ercise of  ordinary  care  for  his  own  safety,  unless  you  further  be- 
lieve from  the  evidence  that  said was  under  the  influence 

of  intoxicating  liquor  to  such  an  extent  as  to  render  him  incapable 
of  exercising  such  ordinary  care,  or  as  to  make  him  reckless,  or 
^hat  there  were  other  circumstances  indicating  a  want  of  such 
ordinary  care.** 

The  jury  are  instructed  that  you  are  not  permitted  to  assume 
that  the  deceased  was  exercising  due  and  proper  care  for  his  own 
safety  at  and  about  the  time  of  the  accident,  but  the  burden  is  on 
plaintiff  to  prove  such  fact  by  a  preponderance  of  the  evidence,  and, 
if  he  has  failed  to*  make  such  proof  as  is  required  by  this  instruc- 
tion, then  your  verdict  should  be  in  favor  of  defendant.** 

I  2120(2).    Iowa 

You  are  instructed  that,  where  a  human  being  is  killed  by  an 
accident,  and  there  is  no  eyewitness  to  the  same,  the  law  indulges 
the  inference  that  the  instinct  of  self-preservation,  of  the  love  of 
life,  was  such  as  to  prompt  him  to  exercise  ordinary  care  for  his 
safety.  This  inference  is  not  conclusive,  but  is  a  matter  to  be 
considered  by  the  jury  in  connection  with  all  the  evidence  in  the 
case.  It  is  not  indulged  in  where  there  is  direct  criedible  testimony 
as  to  the  party's  conduct  at  and  prior  to  the  time  of  the  accident, 
but  is  only  to  be  considered  in  connection  with  the  other  circum- 
stances shown  in  evidence  with  reference  to  those  matters  which 
are  not  accounted  for  by  credible  direct  testimony.** 

The  jury  are  instructed  that  in  this  case,  if  you  believe  from 
the  evidence  that,  owing  to  the  darkness  or  the  distance  of  the 
witness  or  witnesses  who  have  testified  upon  the  subject  from  the 
deceased,  or  for  any  other  reason,  they  could  not  observe  his 
acts  and  conduct  or  determine  whether  or  not  said  deceased  looked 
or  listened  for  the  approaching  train,  then  you  will  have  the  right 
to  consider  the  instinct  of  self-preservation  in  connection  with  the 
other  facts  and  circumstances  appearing  in  evidence  in  determining 
whether  or  not  in  that  respect  he  exercised  ordinary  care  for  his 
safety  when  he  came  within  the  zone  of  danger.  But  if  you  be- 
lieve that,  while  he  was  approaching  said  crossing,  and  during  the 
time  the  duty  devolved  upon  him  to  look  and  listen  for  approach- 
ing trains,  he  was  under  the  scrutiny  of  some  credible  witness  who 

IB  Newell  V.  Cleveland,  etc.,  R.  Co.,  aipiatter  v.  Minneapolis  &  St.  U 

179  111.  App.  497.  R.  Co.,  143  N.  W.  992,  162  Iowa,  142. 

loBoyer  v.  Northern  Elevated  R. 
<k).,  174  111.  App.  161. 
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observed  the  acts  and  conduct  of  said  deceased  at  such  time,  then 
you  are  bound  by  the  testimony  given  by  such  witness  on  such 
subject,  and  should  not  consider  the  inference  that  at  the  time 
covered 'by  such  testimony  the  said  deceased  was  prompted  in 
his  conxluct  by  the  instincts  of  self-preservation,  if  such  inference 
is  inconsistent  with  the  acts  and  conduct  shown  by  such  direct 
testimony.** 

Upon  the  question  of  plaintiff's  intestate's  contributory  negli- 
gence you  are  instructed  that,  where  there  are  no  eyewitnesses  a^ 
to  the  manner  in  which  he  was  conducting  himself  at  the  time  he 
received  the  injuries,  the  law  presumes  that  he  was  exercising  such 
care  and  caution  as  men  of  ordinary  prudence,  judgment,  and  dis- 
cretion exercise  under  like  circumstances  and  in  relation  to  the 
same  matters,  unless  the  facts  and  circumstances  shown  upon  the 
trial  negative  such  presumption ;  and  you  should  indulge  in  such 
presumption  in  his  favor,  unless  the  facts  and  circumstances  de- 
veloped on  the  trial  negative  such  presumption.** 

You  are  instructed  that,  where  there  are  no  eyewitnesses  to  the 
accidental  killing  of  a  person  by  a  railroad  train,  the  presumption 
is,  in  the  absence  of  other  evidence  and  circumstances  to  the  con- 
trary, that  the  deceased  was  exercising  due  care,  but  this  presump- 
tion is  not  conclusive,  and  may  be  rebutted  by  evidence  to  the  con- 
trary ;  and  if  then  you  find,  taking  into  consideration  the  location  of 
the  highway  with  reference  to  said  crossing,  and  the  distance  from 
said  crossing  on  said  highway,  from  which  said  approaching  train 
could  have  been  seen,  and  taking  into  consideration  all  other  cir* 
cumstances  surrounding  said  injury,  as  disclosed  by  the  evidence 
in  this  case,  that  plaintiff's  intestate  could  not  have  been  at  or 
immediately  prior  .to  said  accident  in  the  exercise  of  reasonable 
care  on  his  part,  or  if  you  find  that  by  the  exercise  and  use  of 
his  senses  of  seeing  and  hearing  he  could  have  discovered  the 
approaching  train  in  time  to  have  avoided  injury  thereby,  with 
the  exercise  of  reasonable  care  on  his  part,  then  said  presumption 
as  to  due  care  is  not  to  be  given  any  weight  by  you,  and,  unless 
there  is  other  evidence  from  which  you  can  find  that  plaintift'^s  in- 
testate did  not  contribute  to  said  injury  by  his  own  negligence, 
then  your  verdict  should  be  for  the  defendant.** 

§  2120(3).    Michigan  -ii 

On  the  question  of  the  deceased  being  guilty  of  contributor}'-  neg- 
ligence as  is  alleged  by  defendant,  you  are  instructed  that,  where 
there  are  no  eyewitnesses  as  to  the  manner  and  way  in  which  the 

22  Platter  v.  Minneapolis  &  St  L.  2*  Rietveld  v.  Wabasli  R.  Co.,  105 
R.  Co.,  143  N.  W.  992,  162  Iowa,  142.      N.  W.  515,  129  Iowa,  249. 

23  Lunde  v.    Cudahy   Packing   Co., 
117  N.  W.  lOa^,  139  Iowa,  088. 
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deceased  was  conducting  himself  at  and  immefliately  prior  to  the 
time  he  received  the  injuries,  the  law  presumes  that  he  was  exer- 
cising such  care  and  caution  as  men  of  ordinary  prudence,  judg- 
ment, and  discretion  would  exercise  under  like  or  similar  circum- 
stances and  in  relation  to  the  same  matters,  unless  the  facts  and 
circumstances  shown  upon  the  trial  negative  such  presumption,  and 
you  should  indulge  in  such  presumption  in  favor  of  the  deceased, 
unless  the  facts  and  circumstances  developed  on  the  trial  negative 
such  presumption.**  • 

IF  2120(4).    Nebraska 

You  are  instructed  that  where  a  person  is  injured  through  the 
negligence  of  another,  and  such  injured  person  thereafter  dies,  and 
there  is  no  witness  to  the  happening  of  the  injury,  the  law  pre- 
sumes that  such  injured  person  was  exercising  reasonable  and 
ordinary  care  at  the  time  of  his  injury  with  a  view  to  his  safety; 
but  in  this  connection  you  are  instructed  that  such  presumption  is 
not  conclusive,  if  there  is  other  evidence  bearing  on  the  subject.** 

§  2120(5).    North  Carolina  • 

The  jury  are  instructed  that  the  law  presumes  that  a  person 
found  dead  and  killed  by  alleged  negligence  of  another  has  exer- 
cised due  care  himself.*' 

§  2121.     Same — Pecuniary  loss 

You  are  instructed  that,  if  you  find  in  favor  of  the  plaintiff,  then 
in  estimating  damages  you  eannot  presume  that  the  next  of  kin 

have  suffered  pecuniary  loss  because  of  the  death  of ,  but  the 

pecuniary  loss,  if  any  has  been  sustained,  must  be  proved.** 

§  2122.     Expectancy  of  life  of  plaintiff  or  of  deceased 

You  are  instructed  that  in  computing  the  expectancy  of  life,  and 
in  arriving  at  an  amount  sufficient  to  purchase  an  annuity,  you  may 
be  guided  by  the  evidence  submitted  respecting  standard  mor- 
tality and  annuity  tables.  You  should,  however,  bear  in  mind  the 
uncertainty  of  life,  and  the  possibility  that  the  deceased  might  not 
have  contributed  to  the  plaintiff,  if  he  had  lived.*® 

You  are  instructed  that  if  you  find  for  the  plaintiff,  then,  in  fix- 
ing the  amount  of  his  damages,  you  may  base  your  calculations 
upon  the  period  of  the  probable  life  of  the  father,  as  shown  by 
the  evidence;    and  testimony  as  to  the  expectancy  of  life  of  the 

«  Anderson  v.  Chicago,  R.  I.  &  P.  ««  Albrecht  v.  Morris,  136  N.  W. 

Ry.  Co.,  175  N.  W.  583.     The  word  48,  91  Neb.  442. 

"presumption"  is  used  in  this  instruc-  27  Cogdell  v.  Wilmington  &  W.  R. 

tlon  in  the  sense  of  inference,  and  is  Co.,  44  S.  E.  618,  132  N.  C.  852. 

properly  so  used,  when  accompanied  «8  Griffith  v.  Midland  VaUey  R.  Co., 

with  proper  quallficatlong  pertaining  166  P.  467,  100  Kan.  500. 

to  the  burden  of  proof.  20  Oilman  v.  C.  W.  uart  Hardware 

Co.,  Ill  P.  550,  42  Mont.  96. 
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deceased  is  proper  only  for  the  purposes  of  showing  that  he  proba- 
bly would  have  outlived  his  father.'® 

§  2123.    Effect  of  mortality  tables 
I  2123(1).   Alabama 

The  jury  are  instructed  that,  in  assessing  damages  in  ,a  case  like 
this,  it  devolves  on  the  jury,  upon  consideration  of  all  the  circum- 
stances bearing  upon  the  subject,  as  disclosed  by  the  evidence,  to 
ascertain  what  the  duratioa  of  the  party's  natural  life  would  have 
been.  There  is  no  ascertaining  it  as  a  positive  fact.  The  perio<f 
fixed  in  any  case  is  necessarily  an  inference  drawn  from  many  con- 
ditions and  circumstances.  In  the  same  case  different  minds  of 
equal  intelligence  might  reach  different  conclusions.  The  tables 
of'  mortality,  computed  upon  the  experience  of  life  insurance  com- 
panies, which,  being  of  such  universal  recognition,  courts  will  ju- 
dicially notice,  place  the  life  expectancy  of  plaintiff's  intestate  at 

years,,  if  you  find  from  the  evidence  that  he  was  

years  old  at  the  time  of  his  death ;  but  this  is  not  conclusive." 

§  2123(2).    Iowa 

You  are  instructed  that  the  Carlisle  Tables  have  been  offered  in- 
evidence,  but  you  are  not  to  regard  such  tables  as  proving  that 

plaintiff  is  to  recover  for years  of  life.    You  are  to  bear  in 

mind  that was  liable  to  die  at  any  time,  and  that  there  was 

no  certainty  that  he  ever  would  have  lived  until  he  was 

years  old.    You  are  not  to  presume  that  he  would  be  diligent  in  the 

acquisition  of  property,  or  successful  in  saving  what  he  might 

acquire.'* 

I  2123(3).    North  Carolina 

You  are  instructed  that  there  is  no  evidence  offered  by  plain- 
tiff in  this  case  as  to  the  life  expectancy  of  plaintiff's  intestate^ 
except  the  age  of  the  deceased  and  the  condition  of  his  health.  But 
the  jury  have  a  right  to  consider  the  expectation  of  life  as  stated  in 
the  mortuary  table  in  the  Code,  if  the  plaintiff  has  shown  the  age 
of  her  intestate  at  the  time  of  his  death.  .  The  plaintiff  contends  that 

her  intestate's  age  was years,  and  the  court  instructs  the 

jury  that  the  table  in  the  Code  states  that  the  expectation  of  a  man 
—  years  old  is years.^ 

§  2124.    Method  of  using  mortality  and  annuity  tables 

In  case  you  should  find  that  the  defendant  is  liable,  it  will  be 
your  duty  to  determine  what  amount  of  damages  should  be  al- 

80  Oilman  v.  C.  W.  Dart  Hardware         »a  Andrews  v.  Cliicago,  M.  &  St.  P. 

CJo.,  Ill  P.  550,  42  Mont  96.  K.  CJo.,  53  N.  W.  399,  80  Iowa,  677. 

•aiNortiiern   Alabama    Ry.   Co.   v.         as  Coley  v.  City  or  &SUtesvi]le»  28 

Key,  43  So.  794,  150  Ala.  641.  S.  E.  482,  121  N.  O.  801. 
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lowed.  Certain  tables  are  in  evidence  before  you.  One  of  them  is 
the  Carlisle  mortality  table,  and  the  other  is  a  table  showing  the 
value  of  annuities.  We  will  call  the  first  the  "Mortality  Table," 
and  the  second  the  "Annuity  Table."  They  are  not  binding  upon 
you,  and  you  are  not  obliged  to  use  them,  or  either  of  them.  If 
you  use  neither,  you  need  not  consider  the  instructions  now  about 
to  be  given;  but  as  these  tables  are  in  evidence,  and  you  have 
the  right  to  avail  yourselves  of  the  assistance  to  be  derived  from 
them,  it  becomes  proper  to  explain  them,  and  inform  you  in  what 
manner  and  for  what  purpose  each  can  be  made  serviceable.  Care, 
however,  must  be  taken  to  avoid  confusion,  and  you  should  be 
very  particular  not  to  use  one  of  them  where  the  other  ought  to 
be  used.  You  are  also  cautioned  that  you  cannot  advantageously 
use  both,  in  one  and  the  same  calculation.  While  the  proper  use 
of  thfttet  tables  separately  ought  to  lead  to  the  same  result,  using 
then|(>Q()ii|iinctively  or  indiscriminately  in  the  same  calculation,  or 
without  luliderstanding  the  real  purposes  they  are  respectively  in- 
tended' to  .subserve,  will  surely  lead  to  error.  You  should  ascer- 
tain from  the  evidence  the  annual  earning  capacity  of  the  deceased, 
**that  is,  seek  honestly  to  reach  a  just  conclusion  from  the  facts 
before  you  as  to  what  amount  should  be  regarded  as  fairly  repre- 
senting his  yearly  income  from  his  own  labor  to  the  end  of  his 
life,  if  he  had  not  been  killed;  and,  in  so  doing,  give  due  weight 
to  the  various  contingencies  which  will  be  pointed  out  before  con- 
cluding these  instructions.  It  is  proper  to  remark  just  here  that 
the  age  of  the  deceased  at  the  time  of  the  killing,  and  his  probable 
expectancy  of  life,  may  be  considered  in  arriving  at  his  average 
yearly  earnings,  if  in  your  opinion,  in  view  of  all  the  evidence, 
his  earning  capacity  would  have  varied  at  different  periods  of  his 
life  between  the  time  he  was  killed  and  the  time  he  would  have 
died  in  the  course  of  nature.  Another  and  more  direct  use  which 
you  can  make  of  the  figures  representing  such  probable  expectancy 
of  life  will  presently  be  stated.  In  fixing  upon  this  expectancy, 
you  may  consult  the  mortality  table,  which  will  now  be  explained. 
This  table  is  designed  to  show  the  expectancy  of  life  which  may 
be  entertained  by  average  persons  of  given  ages.  The  only  ma- 
terial information  you  can  derive  from  it  is  the  time  which  an 
average  person  of  equal  age  with  the  one  under  consideration  in 
the  present  case  may  be  expected  to  live.  This  table  has'  two 
sets  of  columns,  marked,  respectively,  "Age"  and  "Expectation 
Years."  If  it  should  be  desired  to  ascertain  how  long  a  person 
of  average  health  and  constitution,  aged  33  years,  would  proba- 
bly live,  you  would  look  for  the  figures  "33"  in  the  "Age"  column; 
and  opposite  these  figures,  in  the  "Expectation  Years"  column, 
on  the  right  of  the  "Age"  column,  you  would  find  the  figures 
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"32.36,"  which  would  indicate  that  such  a  person  probably  had 
32.36  years  to  live.    In  the  nature  of  things,  there  can  be  no  cer- 
tainty whether  any  particular  individual  will  live  for  a  longer  or 
shorter  period  than  the  probable  expectancy  of  an  average  person 
of  his  age,  as  laid  down  in  this  table.    In  estimating  the  probable 
length  of  a  given  man's  life,  as  compared  with  the  average  dura- 
tion of  life  of  one  of  the  same  age,  his  health,  occupation,  habits, 
and  surroundings,  just  as  they  are  disclosed  by  the  evidence,  ought 
to  be  considered;   and  the  proper  weight  should  be  given  to  all 
of  these  things  in  fixing  the  expectancy  of  the  life,  diminishing  or 
increasing  the  figures  laid  down  in  the  table  according  to   the 
facts  in  the  particular  case  under  investigation.    The  age  "33  years" 
has  been  selected  merely  for  illustration.    You,  of  course,  in  using- 
the  table,  would  select  the  age  appiropriate  to  the  present  case. 
Having,  from  the  evidence,  fixed,  as  accurately  and  asH^itiy  as 
you  possibly  can,  upon  the  number  of  dollars  rcpresiiiting  the 
yearly  earnings  of  the  deceased,  and  having  ascertain^d^ffitjm  the 
mortality  table,  in  connection  with  all  the  other  evidence;  his  ex- 
pectancy (that  is,  the  number  of  years  which  he  would  h^ve  prob- 
ably have  lived),  you  could,  by  multiplying  one  of  the^e  numbers 
by  the  other,  determine  approximately  what  would  have  been  the 
gross  amount  of  the  earnings  of  his  whole  lifetime.     This  gross 
amount,  when  ascertained,  would,  of  course,  have  to  be  reduced 
to  its  present  value;    that  is,  to  a  sum  wiiich,  paid  down  all  at 
once,  would  be  the  just  and  legal  cash  equivalent  of  such  gross 
amount.     The  present  value  would  necessarily  be  less  than  the 
gross  amount,  and  the  longer  the  life  the  greater  would  be  the  dif- 
ference in  these  respective  sums.    If  you  pursue  the  course  above 
indicated,  and  arrive  at  the  gross  amount  in  the  manner  which 
has    just,  been   explained    to   you,   it   would    then   be   incumbent 
upon  you  to  make  the  necessary  calculations  for  ascertaining  its 
present  cash  value.     But,  inasmuch  as  the  proper  result  can  be 
more  readily  reached  by  availing  yourselves  of  the  work  which 
has  been  done  in  compiling  the  annuity  table,  you  may  prefer  to 
resort   to  it.     In    that  event,   you   would   not   find   it  necessary 
to  arrive  at  a  gross  amount,  and  then  reduce  it  to  present  value, 
for  the  use  of  the  annuity  table  enables  you  to  accomplish  the 
same  end  by  a  shorter  process.    The  following  illustration  will  aid 
you  in  understanding  how  to  use  this  table:    Suppose  a  man  33 
years  old  was  killed,  and  at  the  time  of  his  death  was  earning  $40 
per  month,  which  would  make  $480  per  year.     If  it  was  certain 
that  he  would  continue  to  earn  this  amount  every  year  as  long 
as  he  lived,  his  labor  would  represent  a  yearly  annuity  of  $480; 
and  one  entitled  to  recover  the  value  of  his  life  would  have  the 
right  to  receive  such  an  amount  as  would  be  the  fair  cash  equiv- 
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alcnt  of  an  annuity  of  $480,  payable  in  yearly  installments^  dur- 
ing the  period  the  deceased  would  have  lived  but  for  the  homi- 
cide. To  arrive  at  such  amount  in  the  case  supposed,  the  annuity 
table  could  be  made  available  in  the  following  manner :  First,  you 
would  look  in  the  column  marked  "Age"  till  you  found  the  figures 
"33,"  Opposite  these  figures  you  would  find,  in  a  column  marked 
*7  Per  Cent."  (it  being  on  the  right  of  the  "Age"  column),  the  fig- 
ures "$11,448."  The  meaning  is  that  an  annuity  of  $1,  in  favor  of 
an  average  person  33  years  old,  and  to  continue  through  life,  would, 
on  the  7  per  cent,  basis,  be  worth,  cash  down,  $11,448.  There- 
fore, multiplying  $480  by  the  figures  "11.448"  would  give  the  cash 
value  of  a  like  annuity  of  $480,  viz.  $5,495.04.  This  annuity  table 
can  be  used  for  any  age  up  to  103,  and  with  reference  to  any  sum 
of  money  representing,  or  standing  in  the  place  of,  an  annuity. 
The  illustration  shows  you  how  to  use  the  table,  but  you  must  not 
confuse  the  figures  mentioned  in  it  with  the  actual  figures  of  the 
case  now  on  trial.  On  the  contrary,  you  should  be  governed  as  to 
these  matters  by  the  evidence.  You  will  observe  that  the  illustra- 
tion given  is  based  upon  the  assumption  that  the  deceased  would 
have  actually  earned  $480  every  year  during  the  entire  period  of 
his  life,  if  he  had  not  been  killed.  It  rarely,  if  ever,  happens*that 
a  man  labors  every  day  until  his  death,  or  receives  all  the  while  a 
fixed  and  regular  income  from  his  labor;  nor  does  his  capacity 
to  earn  money  often  remain  undiminished  to  old  age.  In  arriving 
at  the  amount  to  be  allowed  as  damages  in  any  particular  case, 
these  things  should  be  carefully  borne  in  mind.  The  illustration 
given  is  also  based  upon  the  further  assumption  that  the  supposed 
person  was  one  whose  expectancy  of  life  was  that  of  an  average 
man.  If,  in  any  case,  the  expectancy  of  the  person  under  con- 
sideration would,  under  the  evidence,  have  probably  been  greater 
or  less  than  that  of  the  average  man,  the  amount  of  the  damages 
to  be  allowed  should  be  increased  or  diminished  accordingly.  In 
applying  these  instructions  to  the  case  which  you  are  now  trying, 
you  will,  of  course,  be  governed  by  its  facts  and  circumstances  as 
proved.  Feebleness  of  health,  actual  sickness,  the  loss  of  employ- 
ment, voluntarily  abstaining  from  work,  dullness  in  business,  re- 
duction in  wages,  the  increasing  infirmities  of  age,  with  a  corre- 
sponding diminution  of  earning  capacity,  and  other  causes,  may 
contribute  in  greater  or  less  degree  to  decreasing  the  gross  earn- 
ings of  a  lifetime.  In  estimating  damages,  a  proper  allowance  and 
deduction  should  be  made  in  favor  of  the  defendant  for  any  diminu- 
tion in  income  from  labor  which  would  have  resulted  from  any  of 
these  sources.  The  defendant  is  not  responsible  for  the  conse- 
quences of  the  acts  of  others  not  its  agents,  nor  for  results  which 
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wbuld  in  any  event,  and  without  reference  to  the  conduct  or  neg- 
ligence of  the  defendant,  have  come  to  pass.** 

§  2125.    Right  of  jury  to  consider  matters  of  common  knowledge 

The  jury  are  instructed  that,  in  suits  to  recover  damages  for 
wrongfully  causing  death  of  another  under  the  statutes,  the  injury 
sustained  may  be  estimated  from  the  facts  proven,  in  connection 
with  the  knowledge  and  experience  possessed  by  all  persons  in 
relation  to  matters  of  common  observation.  In  this  connection  you 
are  instructed  that,  in  estimating  damages,  you  must  be  governed 
by,  and  not  go  outside  of,  the  evidence  and  the  knowledge  and 
experience  possessed  by  all  persons  in  relation  to  matters  of  com- 
mon knowledge  and  observation.** 

E.    Verdict  and  Apportionment  op  Damages 
§  2126.    Form  of  verdict 

$  2126(1).    MiMOuri 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  should 

give  her  such  damage,  not  exceeding  $ ,  as  you  may  deem 

fair  and  just,  under  the  evidence  in  this  case,  with  reference  to  the 
nec^sary  injury  resulting  to  her  from  the  death  of  her  husband ; 
and,  in  such  case,  your  verdict  should  be  in  the  following  form: 
"We,  the  jury,  find  the  issues  for  the  plaintiff,  arid  assess  her  dam- 
ages at  the  sum  of dollars.    ,  Foreman."  *• 

I  2126(2).    T«xas 

If  you  find  a  verdict  for  the  plaintiff,  let  the  form  thereof  be: 
"We,  the  jury,  find  for  the  plaintiff,  and  assess  her  damages  at 
dollars"  (naming  the  amount),  one  of  your  number  sign- 
ing as  foreman.  If  you  find  a  verdict  for  the  defendant,  you  will 
let  the  form  thereof  be:  "We,  the  jury,  find  for  the  defendant/' 
one  of  your  number  signing  as  foreman.*' 

§  2127.  Separate  verdicts  for  conscious  pain  and  suffering  of  de- 
ceased and  for  loss  sustained  by  next  of  kin 
The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff 
on  the  deceased's  cause  of  action,  that  is,  for  the  conscious  pain 
and  suffering  he  endured,  if  any,  by  reason  of  the  injury,  you 
will  assess  the  damages  in  a  separate  verdict  on  this  element  of  re- 
covery at  such  a  sum  as  you  find  from  the  testimony  would  be  a 
fair  and  just  compensation  for  the  conscious  pain  and  suffering 
which  you  find  from  the  testimony  the  deceased  underwent  on  ac- 

»4  Florida  Cent.  &  P.  R.  Co.  v.  Bur-  se  Barth  v.  Kansas  Cltv  El.  Rt.  0>., 

ney,  26  S.  E.  730,  98  Ga.  1.  44  S.  W.  778,  142  Mo.  535. 

85  Florida  Cent  &  P.  R.  Co.  v.  Fox-  8  7  Houston  Electric  Co.  v.  Flattery 

worth,  25  So.  338,  41  Fla.  1,  79  Aol  (Civ.  App.)  217  S.  W.  950. 
St  Rep.  149. 
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count  of  the  injury,  from  the  time  of  the  injury  to  his  death.  And 
if  you  find  for  the  plaintiff  on  the  question  of  financial  loss  to  the 
widow  and  child  by  reason  of  the  deceased's  death  you  will  as- 
sess the  damages  in  a  separate  verdict  on  this  element  of  recovery 
at  such  a  sum  as  you  find  from  the  evidence  would  be  the  present 
worth  of  what  the  deceased  would  have  reasonably  contributed 
to  them  in  a  financial  way  had  he  lived,  limiting  the  child's  right 
of  recovery  under  this  element  to  such  a  sum  as  you  find  would  be 
the  present  worth  of  what  the  deceased  would  have  contributed 
to  it  in  a  financial  way  up  to  the  time  it  arrived  at  its  maturity, 
and  the  widow's  recovery  under  this  element  to  such  a  sum  as 
you  find  from  the  evidence  would  be  the  present  worth  of  what 
the  deceased  would  have  contributed  to  her  in  a  financial  way 
during  his  life.'^ 

§  2128.    Apportionment  of  damages  between  beneficiaries 

S  2128(1).    Arkansas 

You  are  instructed,  if  you  find. for  the  plaintiff,  that  in  determin- 
ing the  financial  loss  sustained  by  the  widow  and  child  of  deceased, 
you  may  assess  the  damages  in  a  lump  sum;  but,  when^ou  have 
done  so,  if  you  do,  you  will  then  apportion  the  same  between  the 
widow  and  child,  giving  the  child  such  a  sum  as  you  find  from  the 
evidence  woiild  be  the  present  worth  of  what  the  deceased  should 
have  contributed  to  it  in  a  financial  way  up  to  the  time  it  reached 
its  majority,  and  to  the  widow  such  a  sum  as  you  find  from  the 
evidence  would  be  the  present  worth  of  what  the  deceased  would 
have  contributed  to  her  iy  a  financial  way  had  he  lived,  during 
hislife.» 

f  2128(2).    Kentucky 

The  jury  are  instructed  that,  if  the  jury  find  for  the  plaintiff 
they  will  find  a  gross  sum  for  the  plaintiff  against  the  defendant 

which  must  not  exceed  the  probable  earning  of  -; had  he 

lived.  The  gross  sum  to  be  found  for  plaintiff,  if  the  jury  find 
for  the  plaintiff,  must  be  the  aggregate  of  the  sum  which  the  jury 
may  find  from  the  evidence  and  fix  as  the  pecuniary  loss  as  above 

described,  which  each  dependent  member  of 's  family  may 

have  sustained  by   his   death,   stating  the   amount  awarded  his 

widow, , , , ,  and ,  if  any  for  them, 

or  any  of  them,  but  such  findings  la  the  aggregate  must  not  ex- 
ceed $ .     They  will  not  find  any  sum  for .     In  other 

words,  if  the  jury  find  for  the  plaintiff,  you  must,  in  your  verdict, 

SB  Kansas  City  Soutbem  Ry.  Co.  <»  Kansas  City  Southern  Ry.  Co.  v. 
T.  LefiUe,  189  S.  W.  171, 125  Ark.  516.      Leslie,  189  S.  W.  171,  125  Ark.  518. 
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istate  also  the  respective  amounts  awarded  each  dependent  member 
of  decedent's  family.**^ 

f  2128(3).    Texas 

You  are  instructed  that  if  the  jury  find  for  the  plaintiffs,  you 
will  determine  from  the  evidence  that  probable  amount  and  value 

of  the  pecuniary  aid,  if  any,  which  the  said would  probably 

have  contributed  after  the day  of ,  if  he  had  not  been 

killed,  to  the  plaintiffs, , ,  and ,  or  to  any  one 

or  more  of  them,  and  the  probable  pecuniary  value,  if  any,  of  the 

counsel  and  advice,  if  any,  which  the  said  and  the   said 

would  probably  have  received  from  the  said  ,  if  Jie 

had  not  been  killed,  and  fix  the  damages,  if  any  you  find,  in  such 
sum  as  you  find  from  the  evidence,,  if  paid  in  hand  at  this  time, 
would  justly  and  fairly  compensate  them,  respectively,  for  the 
pecuniary  loss,  if  any,  resulting  to  them  by  reason  of  the  death 

of  the  said ;  and  you  will  apportion  the  damages  so  found, 

if  any,  between  the  plaintiffs  in  such  shares  as  to  you  may  seem 
just,  stating  in  your  verdict  the  amount,  if  any,  you  find  for  the 
respective  plaintiffs;  but  in  this  connection  you  are  instructed 
that,  if  you  find  for  either  or  all  of  the  plaintiffs,  they  are  not 
entitled  to  recover  any  damages  on  account  of  grief  or  distress  of 

mind  or  loss  of  society  because  of  the  death  of  the  said , 

but  can  only  recover  damages  for  such  pecuniary  loss,  if  any,  as 
the  evidence  may  show  they  have  sustained,  respectively,  on  ac- 
count of  his  death.** 

»*o  Chesapeake  &  O.  Ry.  Co.  v.  Kel-         *i  Ihternational  &  G.  N.  R.  Co.  v. 
ly's  Adm'x,  109  S.  W.  736,  160  Ky.     White  {dv.  App.)  120  S.  W.  058. 
296. 
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CHAPTER  cm 

DEDICATION 

{  2129.  What  constltates  dedication  in  general. 

2190.  As  against  married  woman  or  minors. 

2131.  Prestimptlon  of  dedication  of  land  for  street  purposes. 

2132.  ▲cqnlescence  by  owner  in  public  user  as  showing  assent  thereto. 

2133.  Matters  considered  on  Issue  of  dedication. 

2134.  Sufficiency  of  evidence  of  dedication — Use  by  public. 

2135.  Effect  and  extent  of  dedication. 

§  2129.    What  constitutes  dedication  in  general 

The  jury  are  instructed  that,  if  you  find  that  the  place  where  the 
accident  happened  was  first  opened  to  the  public  as  a  street  by  an 

agreement  between  G.  and  the Bridge  Company,  whereby 

said  bridge  company  was  to  have  the  use  of  said  premises  as  an 
approach  to  and  landing  for  said  bridge,  and  paid  rent  to  said 
G.  while  said  company  existed,  and  that  said  premises  continued 
during  that  time  the  private  property  of  said  G.,  such  use  of  said 
premises  by  said  bridge  company  does  not  constitute  a  dedication  to 

the  public  for  a  highway;    and  if  you  find,  further,  that  

county,  since  its  purchase  of  said  bridge  in ,  has  paid  r^nt 

for  said  premises  to  the  administrator  of  the  estate  of  G.,  the  use 
of  the  premises  by  the  county,  under  such  circumstances,  does  not 
amount  to  a  dedication  to  the  public  for  a  highway.     While  it 

may  be,  if  you  find  such  facts,  a  highway  such  as  the  • 

Bridge  Company  or  its  assignee,  the  county  of ,  would  be  es- 
topped from  denying,  yet  it  is  not  such  a  highway  as  the  defendant 
city  is  required  by  law  to  maintain  and  keep  in  repair,  although  it 
is  within  the  limits  of  said  city.^ 

§  2130.    As  against  married  woman  or  minors 

The  jury  are  instructed  that,  although  the  jury  may  believe  from 
the  evidence  that,  after  the  fence  on  the  land  in  the  petition  men- 
tioned was  moved  in,  so  as  to  leave  a  strip  of  30  feet  between 
said  fence  and  the  line  of  the  right  of  way  of  the  railway  company, 
the  said  strip  was,  with  the  knowledge  of  Mrs. and  her  chil- 
dren used  by  all  persons  desiring  to  pass  over  the  same  in  going 

to  and  from  ,  and  although  the  jury  may  further  find  that 

Mrs. and  her  children,  themselves,  passed  over  said  strip  in 

going  to  and  from ,  such  use  of  said  strip  does  not  operate, 

in  law,  as  a  dedication  of  said  strip  to  the  public  use  as  a  public 
highway.* 

^Bishop  T.   City  of  Centralia,  49         <  HcBeth  v.  Trabue.  69  Mo.  642. 
Wis.  669,  6  N.  W.  353. 
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§  2131.    Presumption  of  dedication  of  land  for  street  purposes 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  evi- 
dence, that  a  public  road  has  been  used  by  the  public  over  the  place 
of  obstruction  in  question  for  20  years  without  interruptions,  and 
that  the  owners  of  the  land  acquiesced  therein,  the  law  presumes  a 
dedication  of  the  ground  upon  which  the  road  runs  to  the  use  of  the 
public,  for  such  purpose.' 

§  2132.    Acquiescence  by  owner  in  public  user  as  showing  assent 
thereto 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  evi- 
dence, that  a  public  road  was  laid  out  over  the  place  in  question 

in ,  that  it  was  used  by  the  public  as  such  until  the  spring 

of ,  that  during  said  time  it  was  worked  and  kept  in  repair 

by  the  proper  public  authorities,  and  that  the  owner  or  owners  of 
the  land  assented  to  such  use  and  keeping  in  repair,  then  it  is  a 
legal  highway,  and  the  jury  may  infer  the  assent  of  the  owner  or 
owners  of  the  land  from  their  acquiescence,  if  they  did  acquiesce.* 

§  2133.    Matters  considered  on  issue  of  dedication 

The  jury  are  instructed  that  highways  may  be  acquired  by  dedi- 
cation ;  and  in  this  case,  if  the  jury  believe  from  the  evidence  that, 
after  the  highway  in  controversy  was  located,  defendants  set  their 
hedges  back,  leaving  room  for  the  highway,  and  removed  their  fence 
from  said  highway,  and  permitted  the  public  to  use  the  same  for 
a  highway,  these  facts,  if  proved,  may  be  considered  by  the  jury  in 
'determining  whether  the  defendants  had  dedicated  this  land  to  the 
public  for  a  highway.* 

§  2134.    Sufficiency  of  evidence  of  dedication — ^Use  by  public 

You  are  instructed  that  20  years  of  uninterrupted  use  of  a  road  by 
the  public  is  evidence  of  a  dedication  of  the  road  by  the  landowners 
to  the  public.  The  reasonable  inference  in  respect  to  such  a  road 
is,  that  if  the  owner  of  the  land  through  which  it  runs  wiU  permit 
the  public  to  use  it  without  interruption  or  objection,  for  the  space 
of  twenty  years,  this  is  evidence  of  its  gift  or  dedication  to  the 
public  as  a  road.  In  this  connection  you  are  instructed  that  any 
act  of  the  landowner  prohibiting  or  restricting  the  public  from  un- 
interrupted use,  will  prevent  such  an  inference  of  dedication,  but 
the  act  must  be  such  a  one  as  is  intended  to  restrict  or  limit  the 
use  of  the  road  by  the  public* 

You  are  instructed  that  the  public  acquires  a  right  to  the  use  of 
a  road  or  street  over  private  property  by  any  use  of  it  as  a  road  or 

•  Daniels  v.  People,  21  lU.  439.  «  State  v.  Brown  (DeL)  97  A.  590, 

*  Daniels  T.  People.  21  111.  439.  6  Boyce,  179. 
»  Wragg  V.  Penn  Township,  94  IlL 

U,  34  Am.  Rep.  199. 
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street,  accompanied  by  proof  of  actual  dedication ;  and  the  making 
of  improvements  on  land  by  the  owner,  tending  to  carry  out  the 
plan  of  a  plot,  on  which  are  designated  lots  and  streets,  such  as 
buildings  fences  along  the  lines  of  the  streets  as  shown  by  such 
plot,  are  evidences  of  an  actual  dedication.    If  you  find  that  S.  did 

make  an  actual  dedication  of  said street  or avenue  to 

public  use  as  a  street,  and  likewise  the  use  of  it  by  the  public  as 
a  street,  or  if  you  find  that  prior  to  the  erection  of  said  fence  across 
the  street  by  the  defendant  the  public  had,  so  far  as  S.  or  any  one 
claiming  through  him  was  concerned,  an  uninterrupted  use  of  the 
street  as  a  public  highway  for  ■  years,  then  such  use  is  evi- 
dence of  a  grant  or  dedication,  and  in  either  case  your  verdict 
should  be  guilty ;  otherwise,  your  verdict  should  be  not  guilty.' 

§  2135.    Effect  and  extent  of  dedication 

You  are  instructed  that  the  line  of street,  as  fixed  and 

determined  by  the  dedication  deed,  can  no  more  be  changed  by  the 
city  for  street  improvements  or  otherwise  than  by  an  individual.' 

You  are  instructed  that,  if  the  jury  .believe,  from  the  evidence, 
that  a  public  road  was  used  by  the  public  over  the  place  in  ques- 
tion for  the  period  of  20  years  next  before  the  plaintiff  put  his 
fence  therein,  without  interruption,  other  than  such  temporary  devi- 
ation as  occurred  by  reason  of  bad  roads,  and  that  the  plaintiff,  and 
they  who  owned  the  land  before  him,  acquiesced  therein,  then  the 
law  conclusively  presumes  that  the  owner  of  the  land  in  question 
granted  the  same  to  the  public  for  a  highway,  and  in  such  case  the 
jury  must  find  the  defendant  not  guilty.    If,  however,  there  was  a 

surveyed  and  laid-out  road feet  wide  with  the  section  line 

for  the  center  of  it,  and  if  the  travel  was  intended  as  a  use  of  said 
laid-out  road,  and  diverged  from  it  merely  because  it  was  not  fenc- 
ed and  worked,  and  merely  because  of  the  ignorance  of  the  travelers 
as  to  its  limits  or  for  the  convenience  of  said  travelers  to  avoid  bad 
places,  then  the  road',  by  prescription  or  presumed  grant  of  it  as 

used  for  — : years,  would  be  the  said  laid-out  road,  and  not 

one  or  more  roads  on  such  place  or  places  as  a  track  or  tracks 
might  have  been  made  outside  of  the  surveyed  limits  of  said  laid- 
out  road.  And  it  is  the  duty  of  said  public  authorities,  when  the 
limits  of  the  highway  are  clearly  defined,  to  see  to  it  that  the  road 
labor  is  not  done  outside  the  limits  of  the  road,  and  that  fences  are 
kept  out  of  it.* 

You  are  instructed  that  "if  the  jury  believe,  from  the  evidence, 
that  the  plaintiff,  about  the  year ,  fenced  out  a  strip  of  his 

estate  V.  Southard,  66  A.  372,  6  «  Rehfiiss  v.  HHl,  243  lU.  140,  90 

Pennewm,  247.  K  E.  187. 

•  Manrose  v.  Parker,  90  lU.  581. 
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land,  intending  that  it  should  be  taken  by  the  public  for  a  highway, 
of  which  strip  the  place  in  question  is  a  part,  that  the  public  accept- 
ed said  strip  of  land  by  working  and  improving  the  same  under 
the  direction  of  the  public  highway  officers,  and  by  using  the  same 
as  a  public  highway,  and  that  plaintiff,  well  knowing  such  im- 
provement and  use,  acquiesced  therein  for  about years 

without  objection,  then  the  place  in  question  has  been  dedicated  to 
the  public,  and  the  jury  must  find  the  defendant  not  guilty.  If, 
however,  there  was  a  laid-out  road feet  wide,  with  the  sec- 
tion line  as  the  center  line  of  the  road,  and  if  the  road  was  fenced 
by  the  plaintiff  with  intent  to  fence  on  the  north  line  of  said  laid- 
out  road,  and  if  by  mistake  the  fence  was  placed  between 

and —  feet  too  far  north,  then  the  dedication  would  be  of  the 

north  feet  in  width  of  the  road  along  the  section  line  of 

plaintiff's  land — if  he  only  intended  to  dedicate  the  north  half  of 

the  road  as  laid  out  on  the  south feet  only  of  his  land  north 

of  the  section  line.'® 

10  Manrose  v.  Parker,  90  111.  581, 
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2142.  Avoidance  on  ground  of  duress. 
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2143.  Avoidance  for  undue  influence. 
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2145.  Property  conveyed — ^Buildings,  privileges,  and  appurtenances. 

§  2136.     Mental  capacity  of  grantor 
f  2 1 36(  I ) .    MattadiHsetts 

The  jury  are  instructed  that  the  deed  of  an  insane  person,  being 
only  voidable  and  not  void,  becomes  a  binding  contract  upon  the 
grantor  and  those  claiming  under  him,  if,  when  he  becomes  sane, 

he  adopts  and  ratifies  it,  and  that  if availed  himself  of  the 

contract  by  receiving  the  consideration  or  purchase  money  due 
upon  it  after  his  restoration  to  sanity  and  with  an  understanding 
of  the  contract,  this  would  be  a  ratification  and  adoption,  if  you 
further  believe  from  the  evidence  that  such  act  of  so  receiving  the 

consideration  was  the  intelligent  act  of  ,  knowing  that  he 

was  acting  under  the  contract  contained  in  the  deed  and  under- 
standingly  availing  himself  of  the  provisions  of  the  contract  in 
his  favor.*- 

S  2136(2).    North  Carollia 

The  jury  are  instructed  that,  in  order  to  enable  a  man  to  make  a 
deed  of  his  property,  so  as  to  pass  the  title,  he  must  have  sufficient 
mental  capacity  to  understand  the  nature  of  the  act  in  which  he  is 
engaged  in  its  full  extent  and  effect,  and  this  capacity  must  exist  at 
the  time  of  making  the  deed.  If  it  does  not  then  exist,  the  deed 
would  not  be  valid,  although  the  grantor  might  thereafter  'recover 
such  capacity,  unless  he  acquiesced  in  it  or  ratified  it  afterwards.* 

§  2137.    Necessity  of  delivery 

The  court  instructs  the  jury  that  the  delivery  of  a  deed  is  essen- 
tial to  its  validity.    The  recording  of  a  deed  is  not  essential  to  its 

1  Bond  ▼•  Bond,  S9  Mass.  (7  Allen)  >  Wessell  v.  Rnthjotan,  89  N.  C.  377, 
L  45  Am.  Rep.  696. 
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validity  as  between  the  parties,  and  is  important  chiefly  to  main- 
tain its  priority  and  force  against  subsequent  conveyances  and  in- 
cumbrances. A  deed  takes  effect  from  its  delivery,  and  not  from  its 
record,  and  without  a  delivery  it  is  void  from  the  beginning.' 

§  2138.    What  constitutes  delivery — Intention  of  grantor 
§  2138(1).    Delaware 

You  are  instructed  that  the  question  of  delivery  is  purely  one 
of  intention  to  be  determined  from  all  the  circumstances  of  the 
case.* 

The  court  instructs  the  jury  that  the  mere  possession  of  a  deed 
by  the  grantee  is  not  conclusive  of  its  deliveiy,  for  he  may  have 
received  it  without  the  act  or  intention  of  delivery  on  the  part  of 
the  grantor.  Delivery  is  an  act  either  by  the  grantor  or  by  another 
under  his  direction  or  with  his  permission,  accompanied  with  the 
intention  of  the  grantor  that  the  instrument  pass  from  himself  or 
from  his  control  to  the  grantee.  From  the  subsequent  admissions 
and  conduct  of  the  grantor  with  reference  to  the  property  intended 
to  be  conveyed,  as  well  as  from  the  instrument  of  conveyance,  the 
grantor's  intention  of  delivery  may  be  gathered  and  inferred.* 

§  2138(2).    liNllana 

You  are  instructed  that,  to  constitute  a  delivery  of  a  deed,  there 
must  be  some  affirmative  acts  or  words  on  the  part  of  the  gfrantors 
showing  that  they  intended  to  part  with  their  title  to  the  property 
conveyed  by  the  deed.  The  delivery  may  therefore  be  by  leaving 
the  deed  with  the  proper  officer  to  be  recorded  with  intent  to  de- 
liver it.  And  it  may  be  delivered  without  being  actually  handed 
over,  and,  if  once  delivered,  its  retention  by  the  grantors  does  not 
affect  the  title  of  the  grantees.    So,  if  you  find  from  the  evidence 

in' this  case  that  the  grantors  of  the  deed  in  question, and 

,  caused  the  deed  to* be  prepared,  signed,  and  acknowledged, 

and  that  they  then  procured  the  deed  to  be  placed  on  record  in  the 
recorder's  office  of  the  county  where  the  real  estate  was  situated, 
and  that  by  the  said  acts  they  thereby  intended  to  part  with  their 
title  conveyed  by  the  deed,  subject  to  the  life  estate  which  they 
held  in  the  land,  then  ther^  was  a  delivery  of  the  deed,  notwithstand- 
ing they  retained  the  deed  in  their  possession  after  it  was  recorded. 

But  if  you  find  that  the  said and -.  did  the  above  acts, 

but  that  they  did  not  thereby  intend  the  said  acts  to  be  a  delivery  of 
the  said  deed,  then  the  said  deed  was  not  delivered.® 

•  Doe   ex   dem.    Littleton    v.    Roe         b  Doe  ex  dem.  Littleton  v.  Roe,  81 

(Del.)  81  A.  47,  3  Boyce,  97.  A.  47,  3  Boyce,  97. 

4  Kitchens  v.   Ellingsworth,  94  A.  «  Petre  v.  Petre  (App.)  121  N.  B. 

903,  5  Boyce,  497.  285,  68  Ind.  App.  67. 
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§  2139.     Presumption  as  to  delivery  and  acceptance 

i  2139(1).    Delaware 

You  arc  instructed  that  the  possession  or  control  of  a  deed  by 
the  grantee  is  prima  facie  proof  of  the  delivery  of  the  deed  by  the 
grantor,  but  this  may  be  rebutted  by  satisfactory  evidence  to  the 
contrary.' 

i  2139(2).     Indiana 

You  are  instructed  that,  where  a  deed  is  found  in  the  possession 
of  the  gprantee,  the  jury  may  presume  that  it  was  delivered  to  and 
accepted  by  him,  but  such  presumption,  if  any  you  find,  may  be 
overcome  by  evidence  to  the  contrary.  If  the  deed  in  question  was 
found  in  the  possession  of  the  plaintiff,  then  the  jury  may  presume 
that  the  said  deed  was  delivered  to  and  accepted  by  him,  and  the 
burden  of  overcoming  this  presumption,  if  any,  of  the  delivery  and 
acceptance  of  the  deed,  is  on  the  plaintiff.* 

§  2140.     Necessity  of  record 

The  jury  are  instructed  that  the  fact,  if  it  be  a  fact,  that  the  deed 

in  question  was  not  recorded  until  after  the  death  of  in 

no  wise  affects  its  validity.  A  deed,  properly  executed  and  deliv- 
ered, is  as  effectual  to  pass  the  title  between  the  parties  without 
being  recorded  as  if  recorded.* 

§  2141.    Title  of  grantor 

The  jury  are  instructed  thatj^^if  you  believe  from  the  evidence 

that  the  heirs  of had  conveyed  the  land  in  question  to 

before  they  made  a  deed  to  P.,  then  P.  did  not  get  any  title  from 
them,  and  did  not  have  title  when  he  conveyed  to  B.,  and  the  latter 
did  not  have  title  when  he  conveyed  to  C,  and  could  not  convey 
legal  title  to  said  C.^* 

§  2142.    Avoidance  on  ground  of  duress 

i  2f42(l).    Alabama 

The  jury  are  instructed  that,  even  if  the  jury  should  believe  from 
the  evidence  that  G.  and  D.  designed  to  execute  the  deed  for  the 
purpose  of  defrauding  creditors,  yet  if  Mrs.  D.  did  not  participate 
in  such  design,  and  if  you  should  further  believe  that  Mrs.  D.  exe- 
cuted said  deed  under  coercion  from  D.,  participated  in  by  G.,  be- 
fore the  execution  of  the  deed,  and  that  defendant  knew  of  or  was 
put  on  notice  of  the  transaction  between  the  D.*s  and  G.,  such  as 
would  have  informed  him  of  such  coercion,  your  verdict  should  be 
for  plaintiff .^^ 

THitchena  r.   Ellingswortli,  04  A.  lo  Carter  v.  Tennessee  CJoal,  Iron  & 

905.  5  Boyce,  497.  R.  Co.,  61  So.  65,  180  Ala.  367. 

•Petre  v.  Petre  (App.)  121  N.  BL  n  GiUey  v,  Demnan,  64  So.  97,  185 

285,  69  Ind.  App.  5Y.  Ala.  561. 

•White  V.  White  (Or.)  55  P.  645, 
34  Or.  141. 
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I  charge  you  that  if  such  threats  were  made  by  D.  and  G.,  or  by 
D.  alone,  of  which  G.  knew  before  he  received  his  deed,  as  overcame 
the  mind  and  volition  of  Mrs.  D.,  so  as  to  cause  her  to  execute  the 
deed  to  G.,  then  it  would  be  void  even  if  she  went  before  the  justice 
of  the  peace,  and  acknowledged  that  she  signed  it  of  her  own  free 
will  and  accord,  and  no  title  passed  to  the  defendant  generally,  if 
defendant  had  notice  of  such  threats,  and  of  the  circumstances 
under  which  Mrs.  D.  signed  the  deed,  or  had  such  notice  as  to  put 
him  on  inquiry,  which,  if  pursued,  would  have  informed  him  of  such 
threat." 

i  2142(2).    MiMMota 

The  jury  are  instructed  that,  to  constitute  duress  which  would 
avoid  the  deed,  it  is  not  necessary  that  the  threats  be  of  physical 

injury  alone,  but  if  the  plaintiff,  the  wife  of ,  was  induced  to 

execute  the  deed  by  the  threats  of her  husband,  that  he 

would  separate  from  her  as  her  husband  and  not  support  her,  it  is 
duress,,  and  would  avoid  the  deed.  The  threats  must  be  such  as  she 
might  reasonably  apprehend  would  be  carried  into  execution,  and 
the  act  must  have  been  induced  by  threats.  It  is  not  necessary 
that  the  threats  be  made  at  the  time  or  immediately  before  signing, 
if  they  were  made  before  such  signing,  and  the  circumstances  sat- 
isfy you  that  the  threats  or  their  influence  properly  continued  and 
influenced  the  plaintiff."^ 

§  2143.    Avoidance  for  undue  influence 

The  jury  are  instructed  that  the  question  of  determining  whether 
the  deed  from to was  obtained  by  fraud  or  undue  in- 
fluence is  a  question  peculiarly  within  the  province  of  the  jury  to 
decide  from  all  the  evidence,  and  in  determining  this  question  the 
jury  must  take  into  consideration  the  relationship  existing  between 

and at  and  before  the  time  of  the  making  of  the  deed, 

the  ages  of  the  respective  parties,  the  amount  of  the  consideration, 
if  any,  which  was  paid  for  the  deed,  the  understanding  of  the 
parties  as  to  the  condition  upon  which  the  deed  should  be  made,  if 
there  was  any  understanding,  and  all  the  other  circumstances  sur- 
rounding the  transaction.^* 

§  2144.    Liability  of  grantee  for  fraudulently  procuring  execution 
of  deed 

You  are  instructed  that,  if  you  shall  find  from  a  preponderance  of 

the  evidence  that  on ,  M.  made  and  delivered  to the 

defendant  a  deed  to  section  No.  ,  block  survey,  in 

12  Gniey  V.  Denman,  64  So.  97,  185  i*  Stanley  v.  Housel,  52  N,  W.  888, 

Ala.  561.  36  Neb.  160. 

i«Tapley  ▼.  Tapley,  10  Minn.  448 
(Ga  360),  88  Am.  Dec  76. 
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county, ,  and  at  the  time  of  doing  so  M.  was  insane 


and  then  incapable  of  comprehending  or  understanding  the  nature 
of  such  transaction;  and  if  you  find  the  defendant  then  knew 
M.'s  mental  condition,  or  was  in  possession  of  facts  which,  if 
pursued  with  reasonable  diligence,  would  have  led  to  such  knowl- 
edge; and  if  you  find  that  the  consideration  for  said  conveyance 
was  to  pay  community  debts  owing  by  the  community  estate  of 

M.  and  his  deceased  wife, ;  and  if  you  further  find  that  the 

defendant,  through  his  influence  over  his  brother  M.,  while  in  that 
condition,  if  he  in  fact  was  insane,  fraudulently  induced  him  to 
make  such  conveyance ;  and  if  you  find  that  the  land  was  in  value 
greatly  in  excess  of  the  consideration  paid  thereon;  and  if  you 
find,  taking  into  consideration  the  condition  of  M.  and  the  price 
paid  for  the  land,  that  the  same  was  unfair ;  and  if  you  further  find 
that  in  order  to  further  secure  such  conveyance  the  defendant  in- 
stituted suit  in  this  court  against  M.  and  his  children,  the  plaintiffs 
in  this  case;  and  if  you  find  that  at  the  time  the  judgment  was 
rendered  the  said  M,  was  insane — if  you  so  find,  your  verdict  should 
be  for  the  plaintiffs  herein.^* 

§  2145.    Property  conveyed — Buildings,  privileges,  and  appurte- 
nances 

The  court  instructs  the  jury  that  every  deed  conveying  land  shall, 
unless  an  exception  be  made  therein,  be  construed  to  include  all 
buildings,  privileges,  and  appurtenances  of  every  kind  belonging  to 
the  land,  and  if  they  believe  from  the  evidence  that  the  telephone 
loop,  consisting  of  a  pole,  wires,  and  attachments  was  installed  on 

the  K.  property  in ,  for  the  convenience  of  the  owner  of  the 

said  property,  and  that  the  telephone  company  did  not  own  or  retain 
any  interest  or  exercise  any  acts  of  ownership  over  said  telephone 
pole,  wires,  and   attachments,   and  that  they   remained   on   said 

property    after    the    telephone    was    taken    out    in    ,    and 

were  there  when  ^  and  executed  the  trust  deed  of 

,  and  when  said  trust  was  foreclosed  on ,  and  that  the 

deed  by  which  the  property  was  conveyed  to  the  defendant  com- 
pany contained  no  reservation  of  ownership  of  the  pole,  wires,  and 
attachments,  and  that  the  owner  of  the  said  property  during  all  the 

period  between ,  and  the  time  of  the  accident  to  the  plaintiff 

had  the  right  and  privilege  to  use  said  pole,  wires,  and  attach- 
ments for  the  installation  of  another  phone,  then  the  court  in- 
structs the  jury  that  said  pole,  wires,  and  attachments  passed  under 
the  deed  of ,  to  the  defendant  and  became  its  property.** 

ispyie  V,  Pyle  (Tex.  Civ.  App.)  159  i«  Shenandoah  Vallev  Loan  &  Trust 
8.  W.  488.  Co.  V.  Murray,  91  S.  E.  740,  120  Va. 

56a. 


§  2146  INSTRUCTIONS  TO  JURIBS  2508 


CHAPTER  CV 

DEPOSITARIES 
I  2146.    liability  for  loss  of  bonds. 

§  2146.    Liability  for  loss  of  bonds 

The  jury  are  instructed  that,  if  the  jury  shall  find  from  the  evi* 

dence  that  the  plaintiff  did,  on  or  about ^ — ,  deposit  with  the 

defendants  for  safe-keeping,  bonds  of  the  United  States, 

for  $ each,  bearing  interest  payable  in  gold  on  the 

day  of and  the day  of ,  in  each  year,  and  that 

said  deposit  was  made  on  the  terms  of  the  agreement  set  out  in 
the  paper  marked  "A,"  which  has  been  given  in  evidence,  and 

that  the  defendants  were  then  doing  business  in  the  city  of , 

as  bankers  and  brokers,  under  the  name  and  firm  of ,  and 

that  afterwards,  on  or  about  the day  of ,  the  plain- 
tiff demanded  said  bonds  from  the  defendants,  and  they  were  not 
then,  and  have  not  since  been,  returned  to  the  plaintiff,  then  the 
plaintiff  is  entitled  to  recover,  unless  the  jury  shall  further  find 
that  the  bonds  in  question  were  lost  or  abstracted  from  the  pos- 
session and  keeping  of  the  defendants,  and  that  such  loss  or  ab« 
straction  did  not  occur  from  any  failure  on  the  part  of  the  said 
defendants  to  use  such  care  as  persons  of  common  prudence,  in 
their  situation  and  business,  usually  bestow  in  the  custody  and 
keeping  of  similar  property  belonging  to  themselves,  and  that  the 
measure  of  damages  is  the  value  of  said  bonds  at  the  time  of  the 
said  demand,  and  also  the  value  of  the  gold  interest  thereon  on 

the  first  days  of  ,  ,  ,  ,  and  ,  less 

the  sums  the  jury  shall  find  were  actually  paid  to  and  realized 
by  the  plaintiff  in  cash  paid  to  her,  and  money  received  by  her 
from  securities  placed  in  her  hands,  with  interest  on  the  value 
of  the  several  instalments  of  gold  interest  due  in  each  six  months 
as  aforesaid,  and  interest  on  the  principal  sum  from  the } 

The  jury  are  instructed  that,  if  the  jury  shall  find  from  the  evi- 
dence that  the  plaintiff,  on  or  about  ,  deposited  for  safe- 
keeping with  the  defendants  •;; United  States  coupon  bonds 

for  $— each,  bearing  interest,  payable  in  gold,  on  the  first 

days  of and in  each  year,  that  the  defendants  were 

then  doing  business-  in  the  city  of ,  as  bankers  and  brokers, 

under  the  name  and  firm  of ,  and  the  said  deposit  was  made 

with  them  as  such  bankers  and  brokers,  and  was  a  gratuitous  de- 
posit, for  the  keeping  of  which  they  were  not  to  receive  any  com- 

i  Mauty  ▼•  Coyle^  S4  Md.  235. 
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pensation,  and  that  such  bonds  were  lost  and  abstracted  from 
the  possession  and  keeping  of  the  defendants,  so  that  plaintiff  did 
not  and  could  not  recover  the  same,  and  that  said  loss  and  ab- 
straction occurred  through  the  failure  of  the  defendants  to  use  such 
care  in  the  custody  and  keeping  of  such  bonds  as  persons  of  com- 
mon prudence  in  their  situation  and  business  usually  bestow  in 
the  custody  and  keeping  of  similar  property  belonging  to  them- 
selves, then  the  plaintiff  is  entitled  to  recover,  and  that  the  meas- 
ure of  damages  is  the  value  of  the  said  bonds  at  the  time  of  the 
said  demand,  and  also  the  value  of  the  gold  interest  thereon  on  the 

first  days  of  , ,  ,  and  ,  less  the  sums 

the  jury  shall  find  were  actually  paid  to  and  realized  by  the  plain- 
tiff, in  cash  paid  and  money  received  from  securities  placed  in  her 
hands,  with  interest  on  the  value  of  the  several  instalments  of 
gold  interest  due  in  each  six  months  as  aforesaid,  and  interest  on 
the  principal  sum  from  the  — .* 

«  Mauiy  T.  Coyle^  34  Md.  235. 
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CHAPTER  CVI 

DEPOSITIONS 

f  2147.    Weight  and  effect  as  evidence. 
2147(1).  Illinois. 
2147(2).  Miteissippl. 

§  2147,    Weight  and  effect  as  evidence 
I  2147(1).   Illliola 

The  jury  are  instructed  that  they  should  give  the  same  fair  con- 
sideration to  testimony  in  depositions  as  they  would  give  to  such 
testimony  if  it  had  been  sworn  to  by  witnesses  in  open  court.*^ 

i  2147(2).    Mississippi 

The  jury  are  instructed  that,  in  considering  the  written  testi- 
mony of ,  admitted  in  this  trial,  by  the  state,  as  facts  which 

would  testify  to  if  present,  the  jury  must  give  the  same 


weight  to  such  testimony  as  they  would  give  to  it  had  

been  before  them  on  the  stand,  testifying  under  oath ;  and  if,  from 

all  the  testimony  in  the  case,  the  testimony  of  included, 

there  is  a  reasonable  doubt  of  the  guilt  of  the  accused  as  charged 
in  the  indictment,  the  jury  must  acquit.* 

1  Cobum  T.  Mollne  E.  M.  &  W.  Ry.         2  Lee  T.  State,  23  So.  628,  75  Mias. 
Co.,  90  N.   E.  741,  243  lU.  448,  134      625. 
Am.  St.  Rep.  377. 
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CHAPTER  CVII 

DETINUE 

§  2148.    Assertion  of  rights  under   purchase-money  mortgage  against  one 
oUier  than  the  purchaser. 
2149.    Liability  on  forthcoming  bond— Sufficiency  of  dellrery  of  property  to 
prevent  forfeiture. 

§  2148.    Assertion    of    rights    under    purchase-money    mortgage 
against  one  other  than  the  purchaser 

The  jury  are  instructed  that,  if  the  jury  are  reasonably  satisfied 
from  the  evidence  in  this  case  that  plaintiff  sold  certain  parts  of 
the  property  sued  for  in  this  action  to  B.,  and  the  said  B.  never 

sold  same  to ,  or  put  same  into  the  alleged  partnership  of 

the Company,  then  your  verdict  must  be  for  plaintiff,  for 

this  part  of  the  property.* 

The  jury  are  instructed  that  it  is  not  necessary  in  this  case  for 
the  plaintiff  to  recover  that  she  show  that  there  was  no  such  part- 
nership existing  at  the  tim6  plaintiff  sold  the  said  property  as  the 

Company;   it  is  only  necessary  that  the  jury  should  find 

from  the  evidence  that  the  Company  never  acquired  any 

title  to  the  property  sued  for  in  this  action.* 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence in  this  case  that  B.  purchased  the  property  sued  for  in  this 
action,  or  any  part  thereof,  from  plaintiff,  in  his  own  name,  and  not 

for  the  alleged  partnership  of  the Company,  and  never  sold 

said  property  to  said  alleged  partnership,  or  put  it  in  said  alleged 
partnership  as  his  part  of  the  assets  of  said  partnership,  then  plain- 
tiff would  be  entitled  to  recover  such  part  of  said  property  as  was 
purchased  by  said  B.  from  plaintiff,  although  you  may  believe 
from  the  evidence  that  there  was  a  partnership  existing  at  the  time 
between  A.  and  B.,  and  known  as  the Company.* 

§  2149.    Liability  on  forthcoming  bond — Sufficiency  of  delivery  of 
property  to  prevent  forfeiture 

You  are  instructed  that,  where  property  is  bulky  or  cumber- 
some to  such  an  extent  that  the  party  whose  duty  it  is  to  deliver 
it  to  another  party  or  parties  cannot  do  so  without  incurring  great 
expense,  then  in  that  event  the  actual  taking  of  the  property  into 
his  possession,  and  carrying  it  to  and  delivering  it  to  the  party  to 
whom  it  is  his  duty  to  deliver  it,  is  not  absolutely  necessary  or  es- 

» 

iQossett   V.   Morrow,   65    So.   S26,  s  Gossett   v.   Morrow,   65   So.   826, 

18t  Ala.  387.  187  Ala.  387. 

2  Gossett   V.   Morrow,    65   So.  826, 
187  Ala.  387. 
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sential.  Now,  in  this  case,  if  the  property  that  — —  and  the 
others  were  called  upon  to  deliver  to  plaintiff  was  cumbersome^ 
was  bulky,  and  was  at  the  place  where  the  property  was  when  it 
was  originally  levied  upon  and  replevied  by  defendant  in  the 
detinue  suit,  if  it  was  bulky,  cumbersome,  and  hard  to  hs^ndle  and 
expensive  to  handle,  then,  in  order  to  make  a  delivery  of  that 
property  within  the  meaning  of  the  law,  it  would  be  sufRcietit  for 
one  or  either  of  the  parties  interested  on  that  bond  to  go  to  plaintiff 
and  notify  him  of  the  fact  that  the  property  was  there,  and  that 
they  stood  ready  to  turn  it  over  and  deliver  it  to  him,  and  he  could 
take  possession  of  it.  That  would  amount  to  a  delivexy  of  the 
property,  if  the  property  was  then  situated  at  the  same  place  where 
It  was  at  the  time  of  the  levy  and  execution  of  the  replevy  bond ; 
but  if  the  property  was  not  of  that  character,  then  a  different 
rule  would  apply.  It  would  then  be  incumbent  upon  the  defend- 
ant within days  to  take  the  property  to  the  plaintiff  and 

deliver  it  to  him.  Now,  what  do  you  say  about  it,  from  the  facts 
in  this  case?* 

« Willou^hby   T.  Jemigan,  60  So.  514,  6  Ala.  App.  270. 
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CHAPTER  CVni 

DISOBDERLY  CONDUCT 

I  2150.    Use  of  opprobrious  words. 

§  2150.     Use  of  opprobrious  words 

The  jury  are  instructed  that,  if  the  accused  used  to  the  prosecu- 
tor the.  language  charged  in  the  indictment,  it  is  for  them  to  de- 
termine whether  or  not  he  had  provocation  so  to  do»  and  "whether 
or  not  the  provocation,  if  there  was  any,  was  sufficient  to  justify 
the  defendant  in  the  use  of  such  language.^ 

1  Hanson  v.  State,  39  S.  B.  942,  114  Ga.  104. 
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CHAPTER  CIX 

DISORDERLY  HOUSB 

§  2151.    Elements  of  offense. 
2151(1).  Missouri. 
2151(2).  South  Dakota. 
2161(8).  Texas. 

2152.  Same--0wner8hlp  or  control. 

2153.  Same — ^Necessity  of  showing  that  defendant  keeper  of  house. 

2154.  Criminal  liability  of  lessor  of  premises. 

2154(1).  Indiana. 
2154(2).  West  Virginia. 

2155.  Liability  as  principal  of  one  aiding  and  abetting  ofTense. 

2156.  Burden  of  proof. 

2157.  Proof  of  ownership. 

2158.  Matters  considered  in  determining  character  of  house. 

§  2151.    Elements  of  oifense 

§  2151(1).    Missouri 

The  court  instructs  the  jury  that  although  you  may  believe  that 
persons  of  ill  fame  and  bad  repute  boarded  with  the  defendant, 
and  paid  her  therefor  at  the  rate  of  two  dollars  per  week,  yet  thi> 
alone  will  not  justify  you  in  returning  a  verdict  of  guilty  in  this 
cause;  but  you  must  find  and  believe  from  the  evidence  that  she 
knowingly  suffered  and  permitted  said  boarders  to  occupy  and 
use  the  rooms  of  the  said  house  for  the  purpose  of  prostitution  and 
having  sexual  intercourse,  and  that  she  received  pay  for  the  use 
of  the  rooms  for  such  purposes,  and  that  such  sign  was  displayed 
for  such  purpose  of  prostitution.^ 

The  court  instructs  the  jury  that  a  bawdyhouse,  or  brothel,  is 
a  house  of  ill  fame,  kept  for  the  resort  and  commerce  of  lewd  peo- 
ple of  both  sexes.* 

The  court  instructs  the  jury  that  the  keeper  of  a  bawdyhouse  or 
brothel  is  a  person  who  acts  as  master  or  mistress,  or  has  the 
care^  use,  or  management  of  any  house  or  building  in  which  a 
bawdyhouse  or  brothel  is  kept  and  maintained  with  his  or  her 
knowledge  and  assistance.' 

§  2151(2).    Soath  Dalcota 

You  are  instructed  that  you  must  also  find,  beyond  a  reason- 
able doubt,  that  the  house  in  question  was  a  house  of  ill  fame  at 
the  time  in  question ;  that  it  was  resorted  to  for  purposes  of  pros- 
titution or  lewdness,  that  the  defendant  was  the  keeper  or  one 
of  the  keepers  thereof,  or  was  concerned  or  aided  or  abetted  in 

1  State  ▼.   McLaughlin,   60   fc5.   W.  «  State  v.  Horn,  83  Mo.  App.  47. 

1075,  160  Mo.  33.  >  State  v.  Horn,  83  M<i.  App.  47. 
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the  keeping  of  the  said  house  of  ill  fame  for  the  purpose  of  pros- 
titution or  lewdness.* 

f  2151(3).    Texu 

You  are  instructed  that,  unless  you  believe  from  the  evidence  in 
this  case  that  the  inmates  of  defendant's  house  on  or  about  the 

day  of ,  were  prostitutes  and  were  residing  in  said 

house  or  resorting  to  said  house  for  the  purpose  of  plying  the  vo- 
cation of  a  prostitute,  you  will  find  the  defendant  not  guilty.' 

You  are  instructed  that  a  disorderly  house  is  one  kept  for  pros- 
titution, or  where  prostitutes  are  permitted  to  resort  or  reside  for 
the  purpose  of  plying  their  vocation.* 

You  arc  instructed  that  there  are  three  essential  ingredients  of 
this  offense  that  must  be  established  by  the  state  by  legal  and 
competent  evidence  beyond  a  reasonable  doubt:  (1)  That  the  own- 
er, lessee,  or  tenant  of  said  house  is  defendant ;  (2)  that  said  house 
is  run  as  a  place  where  prostitutes  are  permitted  to  resort  and  re- 
side for  the  purpose  of  plying  their  vocation ;  (3)  that  prostitutes 
did  resort  and  reside  there  for  the  purpose  of  plying  their  voca- 
tion. And  if  the  state  fails  to  establish  any  one  of  these  ingredi- 
ents, by  legal  and  competent  evidence,  beyond  a  reasonable  doubt, 
you  will  acquit  the  defendant.' 

You  are  inistructed  that,  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  defendant,  in  the  city  of ,  and 

state  of ,  at  any  time  within years  next  before , 

was  then  and  there  the  owner,  lessee,  or  tenant  of  a  house  then 
and  there  situated,  and  that  said  defendant  did  then  and  there  un- 
lawfully keep,  and  was  concerned  in  keeping,  said  house  as  a  house 
for  the  purposes  of  prostitution,  and  where  prostitutes  are  permit- 
ted to  resort  and  reside  for  the  purpose  of  plying  their  vocation, 
then  you  will  find  the  defendant  guilty,  and  assess  his  punishment 
at  a  fine  of dollars.* 

§  2152.    Same — Ownership  or  control 

You  arc  charged  that  if rented  or  bought  the  house  in 

question  from for  herself  and  in  her  own  name,  and  that 

defendant  was  not  a  party  to  such  purchase  or  renting,  then  de- 
fendant was  not  the  owner,  tenant,  or  lessee  of  such  house,  and  you 
should  acquit  him.*  i 

The  jury  are  instructed  that  you  must  believe  beyond  a  rea- 
sonable doubt  that  defendant  was  concerned  in  keeping  a  disor- 

«  State  T.  Ballew,  128  N.  W.  716,  26  »  Bass  v.  State  (Or.  App.)  66  S.  W. 

S.  D.  494.  558. 

»  Bowman  v.  State,  164  S.  W.  846,  «  Bass  t.  State  (Cr.  App.)  66  8.  W. 

73  Tex  Cr.  -EL  194.  558. 

«  Baas  T.  State  (Cr.  App.)  66  S*  W.  »  Sparks  v.   State  (Tex.  O.    App.) 

558.     .  M   S.  W.  1120. 
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derly  house,  or  that  he  knowingly  permitted  the  keeping  of  a  dis- 
orderly house  in  a  house  owned  or  occupied  by  him.  In  this  con- 
nection you  are  instructed  that  an  owner  or  lessee  or  tenant,  who 
is  keeping,  or  is  concerned  in  keeping,  or  knowingly  permitting 
the  keeping,  of  a  disorderly  house  in  any  house  owned  or  occupied 
by  him,  shall  be  guilty  of  keeping,  or  of  being  concerned  in  keep- 
ing, or  knowingly  permitting  to  be  kept,  a  disorderly  house,  and 
that  a  disorderly  house  is  one  kept  for  prostitution,  or  where  pros- 
titutes arc  permitted  to  resort  or  reside  for  the  purpose  of  plying 
their  vocation.^^ 

§  '2153.  Same — Necessity  of  showing  that  defendant  keeper  of 
house 

You  are  further  instructed  that,  although  you  should  find  from 
the  evidence  in  this  case  that  die  defendant  was  an  inmate  of  the 
house  in  question,  and  although  you  should  find  that  said  house 
was  a  house  of  prostitution,  unless  you  further  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  she  was  the  keeper  of  the 
same,  your  verdict  should  be  "Not  guilty."  ** 

You  are  instructed  that  by  the  term  "keeper,"  as  used  in  this 
connection,  is  meant  the  person  in  charge  and  control  of  the  house 
in  question,  and  having  the  management  of  such,  as  distinguished 
from  the  other  inmates  thereof.^ 

§  2154.    Criminal  liability  of  lessor  of  premises 

§  2154(1).    Indiana 

You  are  instructed  that  a  landlord  cannot  be  convicted  of  the 
offense  charged,  without  proof  that  he  had  knowledge  that  the 
house  let  was  kept  as  a  bawdyhouse,  but  that  it  is  not  necessary 
to  prove  that  he  had  witnessed  acts  of  prostitution  in  the  house, 
or  that  he  had  been  personally  notified  of  such  acts;  that  knowl- 
edge may  be  proved  by  circumstantial  evidence — ^by  proof  of  such 
facts  and  circumstances  as  would  justify  the  jury  in  coming  to 
the  conclusion  that  he  had  such  knowledge.** 

{  2154(2).   West  Virginia 

The  jury  is  instructed  that,  if  they  believe  from  the  evidence 

that  the  defendants  and made  and  entered  into  the  contract 

of  sale  introduced  in  evidence  of  the  property  named  in  the  indict- 
ment, and  further  believe  that  for  one  year  next  preceding  the 

10  Stratton  v.  State  (Tex.  Cr.  App.)  in    connection   with    an   Instraotion 

44  S.  W.  506.  that  the  jury  rnnat  believe  beyond  a 

iiTselson  y.  Territory,  49  P.  920,  5  reasonable  doubt  that  the  defendant 

Old.  512.  knowingly   permitted    the   house,  in 

12  Nelson  7*  Territory*  49  P.  920,  5  quef^tion  to  be  keptby  the  tenant  as  a 

Okl.  512.  house  of  ill  fame  resorted  tp  for  the 

IS  Graeter  v.  Statei»  4  N.  E.  461, 105  purpose  of  prostitution. 
Ind.  271.    This  instruction  ifli  propel? 
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finding  of  the  indictment  in  this  case  the  said  —  occupied  said 
property  under  said  contract  of  sale,  then  the  jury  must  find  the 
defendants  not  guilty." 

§  2155.  Liability  as  principal  of  one  aiding  and  abetting  offense 
The  court  instructs  the  jury,  as  a  matter  of  law,  that  any  one 
who  aids,  abets,  assists,  or  encourages  in  the  keeping  or  superin- 
tending of  a  house  or  of  premises  where  prostitution,  fornication, 
or  concubinage  is  allowed  or  practiced  is  guilty  as  principal.^ 

§  2156.    Burden  of  proof 

The  jury  are  instructed  that,  before  you  will  be  justified  in 
Ending  a  verdict  of  guilty  against  the  defendant,  you  must  be  sat- 
isfied by  the  evidence  in  the  case,  beyond  a  reasonable  doubt,  that 
the  defendant  was  the  keeper  of  a  bawdyhouse,  in  manner  and  form 
as  charged  in  the  information;  and  it  is  incumbent  upon  the  state 
to  establish  that  fact,  by  affirmative  proof,  beyond  a  reasonable 
doubt.'^ 

§  2157.     Proof  of  ownership 

You  are  instructed  that,  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  was  in  possession,  or 
had  the  actual  control,  care,  and  management  of  the  house  in 
question,  and  was  not  a  lessee  or  tenant  of  said  house,  the  same 
would  be  sufficient  to  establish  ownership,  so  far  as  the  law  of  this 
case  is  concerned.*' 

§  2158.    Matters  considered  in  determining  character  of  house 

You  are  instructed  that,  in  considering  the  question  as  to  wheth- 
er or  not  the  house  kept  by  the  defendant,  if  you  find  that  she  did 
keep  it,  was  a  house  of  ill  fame,  resorted  tq  by  divers  persons  for 
the  purpose  of  prostitution  and  lewdness,  you  will  carefully  con- 
sider the  reputation  of  the  house,  the  actions  of  those  visiting  the 
house,  the  time  they  did  so,  the  reputation  of  the  inmates  of  the 
house,  as  well  as  the  reputation  of  those  who  visited  the  house,  and 
all  the  facts  and  circumstances  shown  in  evidence,  and  from  these 
determine  the  real  character  of  the  house,  charged  in  the  indict- 
ment to  be  a  house  of  ill  fame.*' 

'♦State  ▼.  ESmblon,  29  S.  E.  1031.  it  Stone  v.  State,  85  S.  W.  808,  47 

44  W.  Va.  521.  Tex.  Cr.  R.  576. 

15  Mash  V.  People,  77  N.  E.  02,  220  i«  State  v.  Beebe,  88  N.  W.  358,  115 

m.  66.  Iowa,  12& 

1*  Nelson   v.  Territory,  49  P.  020, 
5  OkL  512. 
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CHAPTER  CX 

DISTURBANCES  OF  PUBLIC  ASSEMBLY 
{  2159.    Elements  of  offense. 

§  2159.    Elements  of  ofFense 

The  court  instructs  the  jury  that  the  mere  cursing  or  swearing 
or  other  language  uttered  is  not  the  gist  of  the  offense,  but  such 
cursing  or  swearing  or  use  o^  other  language  must  be  in  a  manner 
reasonably  calculated  to  disturb  the  people  or  a  part  of  the  people 
assembled  at  the  public  place  at  which  the  cursing  or  swearing  or 
other  language  is  uttered.* 

1  Young  V.  State  (Tex.  Cr.  App.)  44  S.  W.  507. 
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CHAPTER  CXI 

DISTURBANCE  OF  RELIGIOUS  ASSEMBLY 

f  2160.  Elements  of  offense. 
2160(1).  Alabama. 
2160(2).  Texas. 

2161.  Disturbance  of  single  member  of  congregation. 

2162.  Wlien  person  deemed  member  of  congregation  for  purpose  of  pro- 

tection from  disturbance.  » 

§  2160.     Elements  of  offense 
I  2160(1).    Alabama 

The  court  charges  the  jury  that,  if  only  the  persons  outside  the 
house  were  disturbed,  and  if  at  the  time  they  were  not  a  part  of 
the  assemblage  met  for  the  purpose  of  religious  worship,  then  this 
would  not  warrant  the  conviction  of  the  defendant.* 

The  jury  are  instructed  that  disturbing  a  member  of  that  con- 
gregation does  not  mean  exciting  him,  but  only  directing  his  atten- 
tion from  the  purpose  of  the  assemblage.* 

I  2160(2).    Texas 

You  are  instructed  that,  if  you  shall  find  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  on  or  about  the  date  alleged,  in 

county,  state  of ,  and,  while  a  congrega^tibn  was  assembled 

at  for  the  purpose  of  religious  worship,  and  conducting 

themselves  in  a  lawful  manner,  the  defendant  did  willfully  disturb 
said  congregation,  or  any  part  thereof,  by  loud  and  vociferous  talk- 
ing, or  by  putting  out  a  light  while  a  prayer  was  being  said,  or  by 
saying  a  mock  prayer  during  said  religious  services,  then  you  will 
find  defendant  guilty,  and  assess  a  proper  penalty  therefof.* 

§  2161.    Disturbance  of  single  member  of  congregation  . 

The  jury  are  instructed  that,  if  any  one  person  in  an  assem- 
blage met  for  religious  worship  is  disturbed,  then  the  law  says  the 
assemblage  is  disturbed.^ 

§  2162.    When  person  deemed  member  of  congregation  for  pur- 
pose of  protection  from  disturbance 
The  jury  are  instructed  that,  if  a  person  retires  from  the  meeting 
for  purpose  of  his  own,  with  the  intention  of  returning,  he  con- 
tinues a  part  of  the  assemblage.* 

1  Adair  v.   State,   32  So.  326,  134  *  Adair  v.   State,  32   So.  326,   134 

AU.  183.  Ala.  183. 

s  Adair  ▼.   State,  32  So.  326,  134  s  Adair   y.   State,  32  So.  826,  134 

Ala.  183.  Ala.  183. 

«Webb  V.  State,  140  S.  W.  05,  63 
Tex.  Cr.  R.  20T. 
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The  jury  are  instructed  that  if  a  person  in  an  assemblage  wants  a 
drink  of  water,  and  goes  to  a  convenient  spring,  intending  to  re- 
turn, he  continues  a  part  of. the  assemblage,  and  a  disturbance  of 
him  while  out  for  such  purpose  would  be  a  disturbance  of  the  as- 
semblage.* 

•  Adair  ▼.   SUte,  82  So.  320,  134  Ala.  183. 
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CHAPTER  CXII 

DIVOBOB 

f  2163.    Cruelty  as  ground  of  divorce,    v 

2164.  Matters  considered  on  issue  of  fftct  of  adultery, 

2165.  Sufficiency  of  evidence  of  adultery  or  cruelty. 

2165(1).  Illinois. 
2165(2).  North  Carolina. 

2166.  Testimony  of  detectives. 

2167.  Defense  to  proceedings  to  enforce  alimony — ^Inabillty  to  comply  with 

order. 

§  2163.    Cruelty  as  ground  of  divorce 

The  jury  are  instructed  that,  if  the  jurors  find  that  the  defendant 
has  been  guilty  of  extreme  and  repeated  cruelty,  under  the  in- 
structions above  given,  they  should  return  a  verdict  for  the  com- 
plainant, unless  they  find  that  such  cruelty  was  occasioned  by  the 
complainant's  own  misconduct,  and  that  it  is  not  sufficient  to  show 
misconduct,  in  no  way  proportioned  to  the  cruelty  of  the  defendant, 
and  which  could  not  have  caused  it.^ 

§  2164.    Matters  considered  on  issue  of  fact  of  adultery 

The  jury  are  instructed  that  the  fact  that  there  was  no  issue 
after  the  separation  of  plaintiff  and  defendant,  notwithstanding  the 

alleged  adultery  of  defendant  with ,  is  a  circumstance  for  the 

jury  to  consider  on  the  question  whether  the  alleged  adultery 
took  plarffe.* 

§  2165.    Sufficiency  of  evidence  of  adultery  or  cruelty 

I  2165(1).     liliMis 

The  jury  are  instructed  that  it  is  not  necessary  to  prove  the 
charge  of  adultery  or  cruelty  beyond  a  reasonable  doubt,  but  it 
is  sufficient  in  either  case  if  the  jury  believe  that  such  charges,  re- 
spectively, are  proved  by  a  preponderance  of  the  evidence.* 

i  2165(2).    North  Carolina 

The  jury  are  instructed  that  evidence  to  prove  adultery  may  be 
direct,  as  where  the  parties  are  seen  in  the  act,  or  it  may  be  in- 
direct or  circumstantial,  and  the  charge  of  adultery  may  be  suffi- 
ciently proved  by  evidence  of  circumstances  leading  to  an  infer- 
ence of  guilt.  These  facts  and  circumstances  must  lead  your 
minds  to  the  conviction  of  the  truth  of  the  charge  of  adultery; 

1  Von  Glabn  ▼.  Von  Glahn,  46  111.  a  Lennin?  t.  Lenning,  52  N.  B.  46, 
134.  176  111.  180. 

2  Broom  y.  Broom,  41  S.  B.  673, 130 
K.  C.  5a2i 
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that  is,  the  plaintiff  must  produce  such  evidence  as  will  lead  your 
minds  to  the  conclusion  that  adultery  was  actually  committed  be- 
fore you  would  be  warranted  in  answering  the  — ^—  issue, 
"Yes."  * 

§  2166.    Testimony  of  detectives 

The  jury  are  instructed,  with  respect  to  the  testimony  of  detec- 
tives, that  you  are  to  look  at  the  evidence  carefully,  scrutinize  it, 
take  into  consideration  the  probability  of  their  stories,  the  appear- 
ance of  the  men  upon  the  stand,  and  then  determine  whether  or 
not  they  are  telling  the  truth.  You  have  a  right  to  believe  them. 
All  the  law  requires,  in  considering  such  evidence,  is  that  it  be 
carefully  scrutinized,  and,  after  that  has  been  done,  if  you  are 
convinced  they  are  telling  the  truth,  you  must  give  their  testimony 
its  full  effect." 

§  2167.  Defense  to  proceedings  to  enforce  alimony — Inability  to 
comply  with  order 

You  are  instructed  that  the  burden  is  upon  the  defendant'to 
show  to  your  satisfaction  by  a  fair  preponderance  of  all  the  evi- 
dence that  he  has  complied  with  said  order,  or  that,  failing  to  do  so, 
he  has  made  an  honest  and  faithful  effort  to  comply,  and  in  con- 
sidering whether  or  not  he  has  made  such  effort  honestly  and  faith- 
fully you  may  consider  whether  or  not  the  defendant  has  applied  to 
the  court  to  have  said  order  vacated,  or  modified  and  reduced,  or 
whether  or  not  he  has  paid  in  to  the  clerk  any  amount  to  be  applied 
on  said  order,  and  whether  or  not  he  has  in  good  faith  done  every- 
thing that  a  reasonable  man  could  do  to  comply  with  said  order.® 

The  court  instructs  you  that  the  fact  that  the  defendant  has  no 
property  or  money  at  the  time  of  the  making  of  said  order  would 
not  be  sufficient  to  excuse  him  from  a  compliance  with  same,  but 
that  it  is  incumbent  upon  him  to  make  every  reasonable  and  hon- 
est effort  that  he  could  to  comply  with  said  order,  and  in  determin- 
ing whether  or  not  he  has  made  such  honest  and  faithful  effort  you 
may  take  into  consideration  his  age,  his  intelligence,  his  physical 
condition,  and  his  general  capabilities  to  secure  employment  and 
earn  money.' 

In  this  case  you  are  instructed  that,  if  you  find,  by  a  fair  pre- 
ponderance of  the  evidence,  after  taking  into  consideration  all  of  the 
facts  and  circumstances  in  the  case,  that  the  defendant  has  made 
every  reasonable  effort  that  he  could  have  made  to  comply  with 
said  order,  that  is  to  say,  that  he  has  applied  to  the  court  to  have 

*  Burroughs  v.  Burroughs,  76  S.  E.  «  Fowler  v.  Fowler,  161  P.  227,  CI 

478,  160  N.  C.  515.  Okl.  280,  L.  R.  A,  1917C,  89. 

8  Fries  V.  Fries,  70  N.  Y.  S.  295,  34  '  Fowler  v.  Fowler.  161  P.  227,  61 

Misc.  Rep.  478.  OIU.  280,  I4.  R.  A.  1917C,  89. 
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said  order  vacated,  or  to  have  the  same  modified  or  reduced,  or  has 
put  forth  every  effort  that  was  within  his  power  and  ability,  for 
one  in  his  condition  and  circumstances  in  life,  to  comply  with  said 
order,  then  it  would  be  your  duty  to  find  the  defendant  not  guilty ; 
but  if  you  do  not  find  that  he  has  made  an  honest  effort  to  comply 
with  said  order  as  above  defined  to  you,  then  it  would  be  your  duty 
to  return  a  verdict  of  guilty  against  the  defendant.®  . 

The  court  instructs  you  that  it  was  the  duty  of  this  defendant  to 
promptly  and  faithfully  comply  with  said  order,  and  before  he  will 
be  excused  for  not  having  done  so  he  must  show  to  your  satisfac* 
tion  that  he  has  done  everything  within  his  power  to  comply  with 
said  order,  and  that,  having  put  forth  every  effort  that  he  reason- 
ably could  put  forth,  he  has  been  unable  to  comply  with  the  same.* 

*  Fowler  V.  Fowler,  161  P.  227,  61  »  Fowler  v.  Fowler,  161  P.  227,  61 

OkL  280.  L.  R.  A.  1917C,  89.  Okl.  280,  L.  R.  A.  1917C,  SO. 
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CHAPTER  CXin 

DOMICILE 

§  2168.    Proof  of  intent—Effect  of  declarations  of  party  whose  status  Is  In- 
volved. 

§  2168.    Proof  of  intent — ^Effect  of  declarations  of  party  whose 
status  in  involved 

You  are  instructed  that,  in  all  cases,  it  is  safe  to  say  that  the  ques- 
tion of  residence  is  a  complex  one,  made  up  not  only  of  a  mental 
purpose  and  intent  on  the  part  of  the  person  himself  to  have  his 
home  in  a  particular  place,  but  coupled  with  certain  acts  indicating 
that  intent.  A  man  cannot  have  a  residence  simply  by  having  an 
intent  to  have  it  in  a  particular  place,  if  the  acts  which  are  disclosed 
manifest  that  that  intent  has  not  been  carried  out.  It  is  true  every- 
body is  free  to  come  and  go  as  they  please,  and  to  choose  their  home 
as  they  please.  It  is  true  that  the  place  of  their  residence  is  to  be  de- 
termined with  a  view  to  their  own  mental  purpose  respecting  it,  as 
well  as  the  acts  that  are  shown.  But  it*  is  not  enough,  to  prove 
what  their  mental  purpose  is,  to  show  what  they  say  about  it,  neces- 
sarily. A  man  may  say,  "I  intend  to  live  in  W. ;"  but  if  he  goes 
down  to  W.  J.,  and  stays  there  continuously,  and  brings  about 
him  all  the  indicia  of  a  home,  and  votes  there,  or  does  any  other 
act  signifying  an  intent  to  live  there,  it  is  very  evident  his  declared 
intent  to  live  in  W.  is  overrode  by  his  proved  intent  by  living  at 
W.  J.    In  this  case  the  plaintiff  insists  that  he,  all  the  time  along 

during ,  and  for  years  previous,  had  had  a  mental  purpose 

to  make his  home,  and  that  he  frequently  so  declared  his 

purpose.  That  would  be  sufficient  unless  there  are  facts  in  the 
case  that  prove  a  .contrary  intent.  In  other  words,  what  I  mean 
to  say  is  that  proof  of  a  party's  declaration  of  intent  to  live  in  one 
place  is  not  conclusive  of  what  that  intent  is.  The  intent  may 
be  proved  by  unequivocal  acts  that  are  stronger,  in  the  judgment  of 
the  jury,  than  the  declaration  by  himself.  But  it  is  also  true,  as 
claimed  by  the  plaintiff,  that  a  man  cannot  have  a  home  in  any 
place  against  his  own  will.  He  cannot  be  forced  to  have  a  home  in 
a  town  if  his  actual  mental  purpose  is  not  to  have  a  home  there.* 

You  are  instructed  that  the  act  of in  registering  and  vot- 
ing in  —  and  swearing  to  a  residence  in  the  said  city  for  a 

number  of  years  affords  some  presumption  that  the  said  city  was 
the  place  of  his  residence.  How  strong  this  presumption  is  depends 
upon  all  the  circumstances  of  the  case*    It  is  more  or  less  strong, 

i  Fulham  t.  Howe,  20  A.'  101,  62  V t  386. 
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according^  as  you  find  how  these  facts  transpired — how  he  happened 
to  go  there  to  vote.  If  he  went  there  in ,  and  procured  him- 
self to  be  registered  as  a  legal  voter,  made  out  that  he  had  lived  in 

that  city years,  and  actually  voted  in ,  that,  under 

some  circumstances,  would  be  a  strong  presumption  in  favor  of 

the'  proposition  that was  his  home.    On  the  other  hand,  if 

that  was  done  after  this  assessment  was  made  in ,  and  was 

done  for  the  purpose  of  furnishing  evidence  against  the  validity  of 
this  assessment,  then  it  is  very  easy  to  see  it  affords  no  presump- 
tion whatever  in  his  favor.  So  that  it  depends  upon  how  you  find 
the  fact  to  be,  as  to  the  force  you  are  to  give  this  act  of  registra- 
tion and  of  voting  in  the  city  of .    If  it  was  an  honest  act, 

done  in  the  ordinary  course  of  events,  and  done  because  

understood  that  to  be  his  home,  and  intended  to  make  it  his  home, 
then  it  is  of  very  great  force  as  an  act — one  of  the  highest  acts  of 
citizenship ;  an  act  tending  strongly  to  show  that  his  actual  resi- 
dence was  in .    On  the  other  hand,  as  I  have  already  said,  if 

it  was  done  under  such  circumstances  as  to  indicate  a  purpose  to 
avoid  responsibility  here  in ,  and  to  make  a  colorable  resi- 
dence in  ,  then,  of  course,  it  is  good  for  nothing.    A  man 

cannot  avoid  his  duty  to  pay  taxes  by  any  artificial  arrangement  of 
facts  gotten  up  for  the  purpose  of  avoiding  his  taxes.  The  law,  in 
its  spirit,  requires  that  all  persons  who  receive  the  benefits  of  the 
law  should  contribute  ratably  to  the  expense  incurred  by  the  dis- 
charge of  those  burdens  made  necessary  by  the  establishment  of 
government  At  the  same  time,  it  does  not  require  a  man  to  be 
taxed  in  the  wrong  place  of  taxation.  So,  in  this  case,  while  you , 
may  feel  impressed  with  the  duty  of  all  men  to  pay  their  taxes,  you 
are  to  remember  that  no  man  is  bound,  legally  or  morally,  to  pay 
them  anywhere  except  in  the  proper  place;  and,  if  this  man  escaped 

taxation  in  ,  it  is  no  reason  why  he  should  be  held  to  pay 

taxes  here,  unless  you  find  facts  in  the  case  to  hold  him  here,  under 
the  instructions  I  have  given  you.* 

sFuIham  y.  Howe^  20  A.  101,  62  Vt    SSe. 
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CHAPTER  CXIV 

DOWER 
f  2109.    Requisites. 

2170.  BSffect  on  inchoate  right  of  dower  of  formation  of  partnership  by  hus- 

band and  use  of  land  in  partnership  business. 

2171.  Damages  for  detention  of  dower. 

§  2169.    Requisites 

The  court  instructs  the  jury  that  the  only  question  for  your  de- 
termination is  whether  or  not  the  plaintiff  is  entitled  to  dower  in 
the  land  described  in  the  petition.  You  are  therefore  instructed  that 
if  you  shall  find  and  believe  from  the  evidence  that  the  plaintiff  was 
the  wife  of  J.,  and  that,  during  the  time  she  was  his  wife,  the  said 
J.  was  the  owner  of  and  in  possession  of  the  land  described  in  the 
petition,  and  that  the  said  J.  is  now  dead,  and  that  the  plaintiff  Jias 
not  relinquished  or  conveyed  her  dower  interest  (if  any)  in  the 
land  described  in  the  petition,  and  that  the  defendant  was,  at  the 
time  of  the  commencement  of  this  action,  the  owner  of  the  land  de- 
scribed in  the  petition,  then  your  verdict  should  be  for  the  plaintiff.* 

§  2170.    Effect  on  inchoate  right  of  dower  of  formation  of  partner- 
ship by  husband  and  use  of  land  in  partnership  business 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 

evidence  that  the  plaintiff  was  married  to  J.  in  ,  and  that 

while  the  plaintiff  was  the  wife  of  said  J.  the  said  J.  was  in  pos- 
session of  the  land  described  in  the  petition,  exercising  ownership 
thereover,  under  deeds  of  corfveyance  thereof  from  ,  , 
,  and ,  or  was  so  in  possession  and  exercising  owner- 
ship over  said  land  under  and  by  virtue  of  an  agreement  of  disso- 
lution of  the  copartnership  of ,  whereby  said  land  was  set  off 

to  J.,  then  the  right  of  the  plaintiff  to  dower  in  said  land  thereupon 
attached  to  said  land,  and  such  right  is  not  affected  by  the  fact 
that,  after  said  J.  so  entered  into  possession  and  began  to  exer- 
cise ownership  over  said  land,  he  and  said entered  into  a 

partnership  and  used  said  land  in  their  partnership  business.  You 
are  therefore  instnitted  that  if  you  shall  find  and  believe  from  the 

evidence  that  the  plaintiff  was  married  to  J.  in ,  and  that 

while  the  plaintiff  was  the  wife  of  said  J.,  the  said  J.  was  in  pos- 
session of  the  land  described  in  the  petition,  exercising  ownership 

thereover,  under  deeds  of  conveyance  thereof  from , 

.  and ,  or  was  so  in  possession  and  exercising  owner- 

.ship  over  said  land  under  and  by  virtue  of  an  agreement  of  disso- 
lution of  the  copartnership  of ,  whereby  said  land  was  set 

1  Murray  v.  Scully,  167  S.  W.  1017,    259  Mo.  57. 
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oil  to  J.,  and  that  the  partnership  between  said  J.  and ,  if 

any  existed,  was  not  formed  until  after  the  said  J.  entered  into 
possession  of  said  land  under  such  deeds  of  conveyance  or  under 
such  agreement  of  dissolution,  and  if  you  shall  believe  also  that 
T.  is  now  dead,  and  that  the  defendant  is  now  the  owner  of  said 
land,  then  the  plaintiff  is  entitled  to  dower  in  said  land,  and  your 
verdict  should  be  for  the  plaintiff.* 
The  jury  is  instructed  that  after  the  several  conveyances  from 

to , ,  and ',  introduced  in  evidence,  there 

is  no  testimony  that ,  or  the  copartnership  of  and 

J.,  as  such  copartnership,  had  or  held  any  interest  in  the  land  de- 
scribed in  the  petition.* 

§  2171.     Damages  for  detention  of  dower 

The  court  instructs  the  jury  that  it  is  their  duty  in  this  cause  to 
inquire  into  and  ascertain  the  damages  to  which  the  complainant 
is  entitled  for  the  detention  and  refusal  to  assign  her  reasonable 
dower ;  that  such  damages  are  to  be  inquired  into  and  determined 
since  the  time  of  filing  the  petition  in  this  cause ;  that  the  complain- 
ant is  entitled  as  such  damages  to  one-third  of  what  the  jury  shall 
find,  from  the  evidence,  to  have  been  the  yearly  value  of  the  rent 
of  the  premises  in  which  she  has  dower,  for  the  period  that  has  ac- 
crued subsequent  to  the  filing  of  the  petition  in  this  cause,  de- 
ducting therefrom  one-third  of  the  annual  taxes  assessed  upon  said 
lands  during  the  same  period,  and  also  one-third  of  the  interest 
upon  any  incumbrance  upon  any  parcel  of  said  land  for  the  same 
period,  and  paid  by  the  defendants,  or  any  of  them,  and  also  one- 
third  of  all  insurance  and  repairs  so  paid  for  any  building  and  im- 
provements in  which  the  said  complainant  has  dower.* 

The  court  instructs  the  jury  that  it  is  their  duty  to  ascertain  from 
the  evidence  in  this  cause  the  annual  value  of  the  dower  of  the  com- 
plainant in  the  lands  in  which  she  has  in  this  suit  been  adjudged  to 
be  entitled  to  dower,  and  that  by  such  annual  value  is  meant  the 
sum  of  money  per  year  which  is  equal  to  one-third  of  the  net  pro- 
ductive value  of  said  lands,  after  deducting  from  such  one-third 
of  the  annual  taxes,  repairs,  and  insurance,  and  one-third  of  the 
interest  on  all  incumbrances,  that  were  on  any  of  the  land  at  the 
time  of  the  death  of .* 

2  Murrav  v.  Scully,  167  S.  W.  1017.  *  Walker  v.  Walker,  5  111.  App.  289. 

2^19  Mo.  57.  fi  Walker  r.  Walker,  5  IlL  App.  289. 
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CHAPTER  CXV 

DRAINS 
{  2172.    Assessment  of  benefits. 

2173.  Liability  of  drain  commissioner  for  damages  caused  hj  constmction 

of  drain. 

2174.  Same — Deprivation  of  water  rights. 

2175.  Liability  of  commissioner  for  overflow  from  drainage  system. 

2176.  Effect  of  conveyance  by  plaintiff,  pending  suit  against  drain  com- 

missione]^  of  lands  involved. 

§  2172.    Assessment  of  benefits 

You  are  instructed  that  in  assessing  benefits  against  said  railroad 
company  in  this  proceeding  you  have  a  right  to  consider  only  such 
benefits  as  will  result  to  the  company's  right  of  way  in  said  district 
for  railroad  benefits.  Benefits  to  the  corporation  itself,  as  a  trans- 
portation company,  growing  out  of  a  possible  increased  productive- 
ness of  agricultural  land  within  said  district  as  a  result  of  said  im^ 
provement,  which  may  lead  to  an  increase  of  freight  and  passengers 
to  said  company,  is  not  a  proper  element  of  the  benefit  to  be  con- 
sidered by  the  jury  in  a  case  of  this  kind.* 

§  2173.  Liability  of  drain  commissioner  for  damages  caused  by 
construction  of  drain 

The  court-  instructs  the  jury  that,  in  the  construction  of  the 
drain  with  which  we  are  concerned  in  this  case,  since  the  right 
of  way  thereof  extends  over  the  west  line  of  the  plaintiffs'  land  and 
upon  his  land,  it  was  clearly  the  duty  of  the  drain  commissioner, 
since  the  plaintiff  did  not  give  a  release  of  the  right  of  way  and  of 
any  damages  which  might  result  to  him  from  the  construction  of 
the  drain,  to  have  instituted  in  the  probate  court  of  this  county 
statutory  proceedings  of  the  character  to  which  your  attention  has 
just  been  called,  and  thereby  afford  to  plaintiff  his  day  in  court,  so 
that  it  might  be  determined  whether  there  was  a  necessity  within 
the  terms  of  the  statute  for  a  drain  and  for  taking  plaintiff's  land 
or  property  rights  therefor,  and,  further,  for  determining  what 
amount  of  money  would  be  fair  compensation  therefor,  if  his  prop- 
erty was  to  be  damaged  or  taken  for  such  purpose.* 

The  undisputed  evidence  here  shows  that  defendant  did  not  do 
this,  but,  on  the  contrary,  without  taking  or  instituting  such  pro- 
ceedings in  the  probate  court,  he  caused  the  drain  to  be  construct- 
ed adjacent  to  the  plaintiff's  property,  and  incident  to  such  con- 
struction the  dirt  excavated  from  the  drain  was  deposited  upon  the 
plaintiff's  land  and  the  water  of  the  creek  which  theretofore  had 

1  Cache   River   Drainage   Dist.    v.  2  Laraway  ▼.  Williams,  167  N.  W. 
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flowed  across  plaintiffs  land  was  diverted  from  its  natural  course 
and  the  plaintiff  deprived  of  his  right  of  access  thereto  and  his  use 
thereof.  Since  the  drain  commissioner  did  not  comply  with  the  re- 
quirements of  the  general  drain  law  in  doing  this  work  or  in  caus- 
ing it  to  be  done  by  the  contractor,  he  is  not  protected  by  the  fact 
that  he  was  acting  in  the  official  capacity  of  a  drain  commissioner, 
and  therefore  in  the  eye  of  the  law  he  committed  a  trespass,  and  he 
is  liable  for  the  damage,  if  any,  that  resulted  to  the  plaintiff  in  con- 
sequence thereof,  unless  the  plaintiff  has  been  shown  to  have  done 
something  which  constitutes  an  estoppel  or  a  waiver  of  his  right  to 
recover  such  damages.' 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  the  plaintiff 
has  not  been  shown  by  the  evidence  in  this  case  to  have  estopped 
himself  or  to  have  Avaived  his  right  to  recover  for  any  damage  that 
he  may  have  sustained,  unless  it  was  done  by  his  agreeing  with  the 
drain  commissioner,  if  he  did  so  agree,  that  as  the  dredge  which 
was  used  in  the  construction  of  this  drain  approached  the  plaintiff's 
land,  he  (the  plaintiff)  would  notify  the  drain  commissioner,  who 
would  thereupon  attempt  to  have  the  course  of  the  ditch  slightly 
varied  upon  the  right  of  way  of  the  drain,  in  such  a  way  as  to  con- 
tinue the  flow  of  the  water  either  upon  or  adjacent  to  the  plaintiff's 
land,  and  notwithstanding  such  agreement  upon  the  part  of  the 
plaintiff  he  failed  to  say  anything  to  the  drain  commissioner,  and 
in  consequence  thereof  the  course  of  the  ditch  was  not  changed  and 
the  plaintiff,  because  of  his  own  fault,  was  thus  deprived  of  the  use 
of  the  w^ater  course  which  had  theretofore  passed  over  his  land.  In 
such  an  event  the  plaintiff  would  not  be  entitled  to  recover  for  any 
damages  resulting  from  being  deprived  of  his  former  water  rights. 
But  even  under  these  circumstances  the  defendant  would  not  have 
had  a  right  to  have  deposited  the  dirt  excavated  from  the  ditch  up- 
on plaintiff's  land  unless  he  changed  the  course  of  the  drain  in 
compliance  with  the  plaintiff's  request,  and  if  any  damage  resulted 
to  the  plaintiff  therefrom  he  is  entitled  to  recover  to  the  extent  of 
such  damage  caused  by  the  dirt  being  deposited  upon  his  land  so 
far  as  the  damage  is  shown  by  the  required  measure  of  proof.* 


§  2174.     Same — Deprivation  of  water  rights 

The  court  instructs  the  jury  that,  in  passing  upon  this  case,  you 
should  bear  in  mind  that  there  are  no  other  circumstances  shown 
which  would  justify  the  defendant  in  removing  the  water  from  the 
plaintiff's  land.  The  water  right  was  an  appurtenance  which  be- 
longed to  the  plaintiff's  land,  and  to  the  extent  of  its  value  as  such 

»  Laraway  r.  WilUams,  167  N.  W.  *  I^araway  v.  Wmiams,  167  N.  W. 
960,  201  Mich.  617.  960,  201  Mich.  617. 
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was  a  property  right,  and  is  as  fully  protected  by  the  law  as  any 
other  property  right,  and  if  wrongfully  removed  a  right  of  action 
accrues  to  recover  for  any  and  all  damage  resulting.  In  other 
words,  no  one  has  the  right  to  wrongfully  remove  a  water  course 
from  the  land  of  another.  In  this  connection  I  say  to  you  that  the 
plaintiff  was  under  no  obligation  to  take  any  legal  or  forcible  steps 
to  prevent  the  drain  commissioner  from  going  upon  his  premises 
or  piling  the  dirt  thereon,  or  removing  the  water  therefrom,  and 
that  the  commencement  of  this  suit  to  recover  damages  for  such 
action  on  the  part  of  the  drain  commissioner  is  a  proper  proceeding 
to  test  out  the  question  as  to  whether  or  not  there  is  a  liability  for 
the  acts  of  which  the  plaintiff  complains.    And  I  charge  you  that 

the  payment  under  protest  by  the  plaintiff  of  $ ,  which  was 

taxed  as  the  amount  of  benefits  against  his  farm,  does  not  in  any 
way  operate  against  him  as  a  waiver  of  any  damages  he  may  be  en- 
titled to  by  reason  of  the  alleged  trespass  upon  his  land,  the  piling 
of  dirt  thereon,  destroying  his  fence,  and  the  removal  of  his  water 
rights.* 

§  2175.    Liability  of  commissioner  for  overflow  from  drainage  sys- 
tem 

The  court  instructs  the  jury  that  if  you  believe,  from  the  evi- 
dence, that  the  drains  and  ditches  in  question  were  planned  and 
constructed  by  the  commissioners  of  the  said  drainage  district  pre- 
ceding the  defendants,  by  and  with  the  advice  of  skilled  and  ex- 
perienced engineers,  and  that  such  ditches  and  drains  were  proper- 
ly constructed  according  to  such  plans,  and  that  such  plans  and 
completed  drains  were  such  as  reasonably  prudent  men  would  plan 
ami  construct  for  such  district,  and  that  no  defects  in  such  system 
had  appeared  or  come  to  the  knowledge  of  the  defendants  or  could 
have  been  discovered  by  reasonable  diligence  on  the  part  of  the 
defendants  prior  to  the  injury  complained  of,  then  the  jury  should 
find  the  defendants  not  guilty.* 

§  2176.  Effect  of  conveyance  by  plaintiff,  pending  suit  against 
drain  ccnnmissioner,  of  lands  involved 
You  are  instructed  that  it  appears  in  this  case  that  since  the 
plaintiff  started  this  suit  he  has  sold  the  land  in  question  and  there- 
fore he  no  longer  has  any  interest  in  it.  But  I  charge  you,  as  a 
matter  of  law,  that  his  having  sold  the  land  would  not  affect  his 
right  to  recover,  if  he  has  otherwise  established  such  right.  In  oth- 
er words,  for  the  purposes  of  this  suit,  the  plaintiff  stands  exactly 
in  the  same  position  as  though  he  was  still  the  owner  of  the  land.' 

B  Laraway  v.  Williams,  167  N.  W.  ^  Laraway  v.  WiUiams,  167  N.  W. 

960,  201  Mich.  617.  960,  201  Mich.  617. 
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CHAPTER  CXVI 

DRUGGISTS 

§  2177.    Degree  of  care  required  to  avoid  mistake  in  sale  of  drugs. 

2178.  Duty  with  regard  to  labeling  goods  sold.  ^ 

2179.  Negligence  in  the  sale  of  drugs  as  proximate  cause  of  injuries  com- 

plained of. 

2180.  Burden  of  proof  in  action,  for  negligence. 

2181.  Measure  of  damages  for  negligence. 

2182.  Criminal  liability  for  misbranding. 

§  2177.    Degree  of  care  required  to  avoid  mistake  in  sale  of  drugs 
You  are  instructed  that  if  the  jury  believe  from  the  evidence  that 

on  or  about ,  the  plaintiff  sent  his  son  to  the  drug  store  of 

the  defendant  to  procure  arnica,  that  said  son  asked  the  defendant 
for  arnica,  and  the  defendant  sold  and  delivered  to  him  carbolic 
acid  instead  of  arnica,  and  if  you  believe  from  the  evidence  that, 
in  so  selling  the  plaintiff  carbolic  acid,  the  defendant  failed  to  use 

ordinary  care,  aS  defined  in  instruction  No.  ,  then  you  will 

find  your  verdict  in  favor  of  the  plaintiff,  if  you  find  that  the  plain- 
tiff and  his  agent  exercised  ordinary''  care  at  the  time.^ 

You  are  instructed  that,  by  the  term  "ordinary  care,"  as  used  in 
the  instructions,  is  meant  that  degree  of  care  that  would  be  used 
by  a  person  of  ordinary  prudence  under  the  same  or  similar  circum- 
stances. A  failure  to  exercise  ordinary'  care,  as  so  defined,  is  negli- 
gence.* 

§  2178.     Duty  with  regard  to  labeling  goods  sold 

The  court  instructs  the  jury,  on  behalf  of  the  plaintiff,  that  it 
would  constitute  negligence,  on  the  part  of  the  defendant,  to  sell 
sulphuric  acid  without  labeling  the  bottle  in  whch  it  is  contained, 
and  also  the  outside  wrapper  or  cover,  with  the  words  "sulphuric 
acid"  and  the  word  "poison,"  and  th'at  it  was  wholly  immaterial 
whether called  for  sulphuric  ether  or  sulphuric  acid.* 

» 

§  2179.  Negligence  in  the  sale  of  drugs  as  proximate  cause  of  in- 
juries complained  of 
You  ate  instructed  that,  if  you  find  from  the  evidence  that  croton 
oil  was  by  defendant  administered  to  plaintiff  in  dangerous  quan- 
tity, as  is  alleged,  then  you  will  consider  whether  or  not  it  was  the 
proximate  cause  of  plaintiff's  sickness  and  injury,  as  alleged;  and 
if  you  find  that  it  was  not  the  proximate  cause  thereof,  or  if  the 

1  Peterson  v.  Westmann,  77  S.  W.         a  Fisher  v.  GoUaday,  38  Mo.  App. 

1015,  103  Mo.  App.  672.                             531.     The  action  was  based  upon  a 

3  Peterson  v.  Westmann,  77  S.  W.     statute.  * 
1015, 103  Mo.  App.  672i 
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plaintiff  was  sick  at  the  time  of  administering  the  croton  oil,  if 
any  was  administered,  and  the  same  did  not  increase  the  sickness 
or  pain,  or  the  duration  thereof,  then  you  should  find  for  the  de- 
fendant.* 

§  2180.    Burden  of  proof  in  acticMi  for  negligence 

The  court  instructs  the  jury  that,  in  considering  its  verdict,  the 
jury  must- not  be  governed  by  sympathy  for  plaintiff  because  he 
met  with  an  injury,  nor  have  any  prejudice  or  feeling  either  in  fa- 
vor of  or  against  plaintiff  or  defendant,  but  the  jury  should,  in  ar- 
riving at  its  verdict,  be  governed  solely  by  the  evidence  in  the 
case  and  the  instructions  of  the  court.  And  the  court  further  in- 
structs the  jury  that  the  burden  of  proof  is  upon  the  plaintiff  to 
show  by  a  preponderance  of  the  evidence  (that  is,  by  evidence 
which  is,  in  your  opinion,  entitled  to  greater  weight  than  that  of- 
fered by  the  defendant)  that  the  defendant  was  guilty  of  the  negli- 
gence alleged.* 

■ 

§  2181.    Measure  of  damages  for  negligence 

You  are  instructed  that,  if  the  jury  finds  for  the  plaintiff,  they 
should  assess  his  damages  at  such  a  sum  as  they  may  find  from 
the  evidence  will  be  a  fair  compensation  to  him,  first,  for  any  pain 
of  body  or  mind  caused  by  the  loss  of  the  first  joint  of  the  middle 
finger  of  his  right  hand,  and  directly  caused  by  such  injury;  sec- 
ond, for  any  loss  of  earnings  resulting  directly  from  said  injury; 
third,  for  any  loss  necessarily  incurred  for  medicines  and  medical 
attention — not  to  exceed  the  sum  of  $ ,  the  amount  sued  for.* 

§  2182.    Criminal  liability  for  misbranding 

The  jury  are  instructed  that  the  question  for  you  to  determine  is 
whether  the  several  preparations  put  upon  the  market  in  interstate 
commerce  by  the  defendant  in  fact  contain  curative  agents  for  the 
several  ailments  set  forth  upon  the  labels  of  these  respective  prep- 
arations. If  you  find  from  the  evidence  that  each  and  every  of 
these  preparations  do  in  fact  contain  such  curative  agents,  your 
verdict  will  be  not  guilty  under  each  and  every  count  of  the  infor- 
mation. If  you  find  as  a  fact  that  one  or  more  of  these  prepara- 
tions does  not  in  fact  contain  such  curative  agents,  then,  as  to  such 
preparations,  it  will  be  necessary  to  consider  the  second  question  in 
the  case  which  is :  Did  the  defendant  in  fact  believe  that  the  prep- 
aration in  question  would  be  effective  in  alleviating  the  ailments 
for  which  its  label  says  it  is  intended  to  be  used  ?    It  is  not  proper 

«  Rabe  v.   Sommerbeck,  63  N.   W.  «  Peterson  v.  Westmann,  T7  S,   W. 

458,  94  Iowa,  656.        .  1015,  103  Mo.  App.  672. 

5  Peterson  v.  Westmann,  77  S.  W, 

1015.  103  Mo.  App.  672.                       *  • 
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in  such  a  case  as  this  to  try  rival  well-established  schools  of  medi- 
cine, and,  if  you  find  that  the  defendant  has  only  used  in  its  several 
preparations  homeopathic  remedies  for  the  alleviation  of  ailments, 
then  your  verdict  should  be  not  guilty,  and  you  will  not  be  called 
upon  to  consider  any  other  question  in  the  case. 

If  you  find,  however,  as  a  fact,  that  some  or  all  of  the  prepara- 
tions put  upon  the  market  by  the  defendant  do  not,  in  fact,  contain 
remedial  agents  used  in  any  school  of  medicine  for  the  relief  of  the 
ailments  for  which  it  is  put  upon  the  market,  then  you  will  be 
called  upon  to  consider  the  second  question  in  the  case,  and  that  is : 
Did  the  defendant  honestly  believe  that  such  remedy  would  have  a 
curative  effect  upon  the  ailments  for  which  it  is  offered  to  the  pub- 
lic? The  law  requires  that  the  government  must  prove  beyond  a 
reasonable  doubt,  not  only  that  the  statements  upon  the  labels  are 
false,  but  also  that  the  statements  are  fraudulent.  The  statements 
may  be  false  and  not  fraudulent.  To  be  considered  fraudulent 
within  the  meaning  of  the  law  requires  that  the  defendant  should 
either  know  that  the  remedy  which  he  offers  to  the  public  is  of  no 
curative  value  or  that  he  represents  to  be  of  curative  value  reck- 
lessly and  without  caring  whether  it  would  cure  or  whether  it  did 
not,  for  the  purpose  of  defrauding  his  customers  and  getting  their 
money  for  an  article  which  he  knew  in  fact,  or  ought  to  have 
known,  -was  of  no  value.  If  you  find  from  the  evidence  that  the 
defendant  honestly  believed,  and  had  reasonable  ground  to  believe, 
that  his  remedy  was  of  curative  value,  then  your  verdict  must  be 
not  guilty,  no  matter  if  in  fact  the  remedies  were  worthless  from  a 
medical  point  of  view.' 

V  Ear-Ru  Chemical  Co.  v.  United  States  (C.  C.  A*  Wash.)  264  F.  921. 
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CHAPTER  CXVII 

DRUNKARDS 

§  2183.    Wbat  constitutes  drunkenness. 
2181.    Presumptions  and  burden  of  proof. 

§  2183.    What  constitutes  drunkenness 

The  jury  are  instructed  that  when  any  person,  from  the  use  of 
intoxicating  liquors,  has  affected  his  reason  or  his  faculties,  or 
has  rendered  himself  incoherent  of  speech,  or  has  caused  himself 
to  lose  control,  in  any  manner  or  to  any  extent,  of  the  actions  or 
motions  of  his  person  or  body,  such  person,  in  the  contemplation 
of  the  law,  is  intoxicated.^ 

§  2184.    Presumptions  and  burden  of  proof 

The  jury  are  instructed  that  defendant  is  charged  in  the  com- 
plaint to  have  been  a  common  drunkard  from to  . 

Upon  this  charge  he  is  presumed  to  be  innocent;  that  is,  he  is  pre- 
sumed not  to  be  a  common  drunkard,  but  the  jury  are  not  in- 
structed  that,   because   it   is   proved  that   defendant  was    drunk 

times  in  months,  with  no  proof  of  his  condition 

during  the  remainder  of  the months,  it  is  to  be  presumed 

that  he  was  sober,  and  not, intoxicated,  during  all  the  remainder 
of  the  time.  The  question  is  whether  the  facts  proved  satisfy  the 
jury  beyond  a  reasonable  doubt  that  during  the  time  specified  in 
the  complaint  he  was  a  common  drunkard.  One  way  to  state  the 
question  is  this :  Can  the  facts  proved  be  true,  on  the  supposition 
that  he  was  not  during  that  time  habitually  a  drunkard.' 

1  State  V.  Huxford,  47  Iowa,  16.  ^  Commonwealth  v.  McNamee,  11*2 

Mass.  285. 
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CHAPTER  CXVIII 

EJECTMENT 

I  2185.    Title  fi)  support  action. 
2185(1).  Alabama. 
2185(2).  Delaware.' 
2185(3).  Illinois. 
2185(4).  Indian  Territory. 
2185(5).  Michigan. 
2185(6).  South  Carolina. 
2185(7).  Virginia. 
2185(8).  West  Virginia. 

2186.  Same — Effect  of  prior  peaceful  possession  by  plaintiff  or  his  preae- 

^  cessors. 

2187.  Same — Lack  of  title  in  defendant  ' 

2187(1).  Arkansas. 

2187(2).  Virginia. 
218S.    SnflBciency  of  possession  of  plaintiff  prior  to  ouster. 

2188(1).  United  States. 

2188(2).  Missouri. 
21S9.    Defense  of  title  in  defendant. 
2100.    Defense  of  outstanding  title  in  another. 

2191.  Presumptions  and  burden  of  proof. 

2191(1).  Alabama. 
2191(2).  Indian  Territory. 
2191(3).  South  Carolina. 
2191(4).  Virginia. 

2192.  Burden  of  proof  on  trial  of  cross-petition  alleging  that  deeds  from 

cross-petitioner  to  plaintiff  are  forgeries. 

2193.  Sufficiency  of  evidence. 

2193(1).  Delaware. 
2193(2).  Indian  Territory. 

2194.  Damages  for  withholding  possession. 

2194(1).  Georgia. 
I    2194(2).  Oklahoma. 

2195.  Recovery  of  mesne  profits  of  mineral  lands. 

2196.  Right  of  defeated  defendant  to  compensation  for  improvements. 

§  2185.    Title  to  support  action 

Right  of  grantor  of  school  lot  to  a  reconveyance  as  basis  for  ejectment,  see  § 
4744. 

$2185(0-    Alabama 

The  court  charges  the  jury  that  if,  upon  the  evidence  before 
diem,  and  the  charge  of  the  court,  they  are  unable  to  say  that 
plaintiff  has  shown  a  better  title  than  defendant  has  shown  by 
his  evidence,  that  the  plaintiff  is  not  entitled  to  recover.^ 

The  court  charges  the  jury  that  if  they  find  from  the  evidence 

under  the  charge  of  the  court  that  the Iron  Company  had 

conveyed  away  its  whole  title  to  the  land  in  controversy"  before  this 

1  Anniston   City   Land  Co.  y.   Edmondson,  30  So.  61,  127  Ala.  445. 
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action  was  brought,  plaintiff  cannot  recover  on  the  alleged  demise 
of  such  company.* 

The  court  charges  the  jury  that  the  plaintiff  in  this  case  must 
rely  upon  the  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  defendant's  title,  and,  if  the  plaintiff  has  failed  to  show  a 
complete  right  to  recover  on  the  strength  of  his  own  title,  then 
he  cannot  recover,  even  though  the  defendant  has  failed  to  make 
out  a  complete  title.' 

S  2185(2).    Delaware 

You  are  instructed  that  plaintiff  in  an  action  of  ejectment  must 
recover,  if  at  all,,  on  the  strength  of  his  own  title,  without  regard 
to  the  strength  or  weakness  of  the  title  of  the  defendant* 

i  2185(3).     Illiiiois 

The  court  instructs  the  jury  that  the  deeds  and  papers  introduced 
in  evidence  by  the  plaintiff  in  this  case  arc  sufficient  to  vest  the 
legal  title  to  the  whole  of  the  land  described  in  the  declaration  in 
the  plaintiff,  and  to  authorize  it  to  take  possession  of  the  whole  of 
that  tract  of  land,  unless  the  defendants  have  shown  an  adverse 
possession  of  the  same,  or  of  some  part  thereof,  as  explained   in 

these  instructions,  for  a  period  of years  or  more  before  the 

commencement  of  this  suit,  by  a  preponderance  of  the  evidence.' 

§  2185(4).    iRdlaR  Territory 

The  court  would  instruct  you  that,  unless  the  defendant  has 
some  conveyance  from  somebody  who  had  a  better  title,  he  can- 
not hold  possession  of  this  land  as  against  the  plaintiff,  provided 
the  proof  may  show  you  that  the  plaintiff  had  a  regular  chain  of 
title  from  the  original  parties  who  put  it  in,  and  as  against  the 
plaintiff's  title,  if  the  evidence  satisfies  you  that  he  has  a  regular 
chain  of  title,  unless  the  defendant  has  shown  an  equal  tille,  or  a 
better  title  from  some  one  else,  why  your  verdict  should  be  for 
the  plaintiff.  If  the  evidence  has  not  shown  that,  then  your  verdict 
should  be  for  the  defendant.* 

S  2185(5).    MiohloaR 

You  are  instructed  that,  in  an  ejectment  suit  the  plaintiff  must 
rely  upon  the  sufficiency  of  her  own  title,  and  cannot  question  de- 
fendant's title  before  making  a  prima  facie  case  of  actionable  right 
in  herself,  and  the  plaintiff  must  recover  on  the  strengfth  of  her 
own  title  where  the  defendant  is  in  possession,  and  in  applying 
this  law  you  are  to  consider  and  determine  from  the  evidence  in  the 

2Anniston   City  Land   Ck>.  v.   Ed-  v  Chicago  &  A.  R.  Go.  ▼.  Kee^an, 

mondsoD,  30  So.  61,  127  Ala.  446.  56  N.  E.  1088,  185  la  70. 

»  Stiff  V.  Cobb,  28  So.  402,  126  Ala.  «  Reynolds  v.   aowaus,  76  S.    W. 

381,  85  Am.  St  Rep.  38.  277,  4  Ind.  T.  679. 

4Ableman  v.  Short,  94  A.  900»  5 
Boyce,  491« 
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case  whether  or  not  the  plaintiff  has  established  her  right  to  re- 
cover, and  to  that  end  you  should  consider  not  only  the  evidence 
offered  by  the  plaintiff,  but  the  evidence  offered  by  the  defendant 
as  well.     If  you  should  find  that  the  only  question  in  dispute  was 

where  the  west  line  of  the land  was  located,  then  you  should 

determine  from  all  the  evidence  in  the  case  where  that  line  actu- 
ally is,  and  if  you  find  as  contended  for  by  defendant,  then  your 
verdict  should  be  in  favor  of  the  defendant,  no  cause  of  action,' 

{  2185(6).    Sonth  Carolina 

You  are  instructed  that,  if  you  find  that  the  plaintiff  has  estab- 
lished her  complete  title,  a  perfect  title  from down  to  her- 
self, and  a  better  title  than  that  of  the  defendant,  then  plaintiff  is 
entitled  to  recover  the  land.  If  she  has  not  established  a  better 
title  than  that  of  the  defendant,  then  she  is  not  entitled  to  re- 
cover.* 

f  2185(7).     VirgiRla 

The  court  instructs  the  jury  that  if  they  believe  from  a  pre- 
ponderance of  the  evidence  in  the  case  that  the  plaintiff  has  shown 
legal  title  in  himself  to  the  land  in  controversy  and  the  present  right 
of  possession  at  the  time  of  the  institution  of  this  suit,  then  they 
must  find  for  the  plaintiff,* 

The  court  instructs  the  jury  that  if  they  believe  from  a  pre- 
ponderance of  the  evidence  in  this  case  that  the  land  in  contro- 
versy is  in  what  is  known  as  block  No. of  the pat- 
ent and  surveys,  and  that  plaintiff  has  connected  himself  therewith 
under  his  title  papers  introduced  in  evidence,  that  they  cover  said 
land  and  plaintiff  had  the  right  of  possession  at  the  time  of  the  in- 
stitution of  this  suit,  then  you  will  find  for  the  plaintiff.** 

The  court  instructs  the  jury  that  if  they  believe  from  all  the 

evidence  that  the  boundaries  of  grant  No. of acres 

from  the  commonwealth  to are  in  such  doubt  and  uncer- 
tainty that  they  cannot  say  whether  or  not  they  embrace  the  land 
in  controversy,  then  they  must  find  for  the  defendants.** 

The  court  further  tells  the  jury  that  unless  it  has  been  satisfac- 
torily shown  by  a  preponderance  of  the  evidence  that  the  deeds 

of  and  ,  from  and  ,  respectively,  to 

the  plaintiff,  covers  the  land  in  controversy,  then  they  cannot  find 
for  the  plaintiff  more  than  a  one-third  interest  in  the  land  in  con- 
troversy.   And  the  court  further  tells  the  jury  that  if  they  believe 

7  Austin  V.  CroweU,  159  N.  W.  504,  lo  Sutherland  v.  Gent,  93  S.  E.  646, 

193  Mich.  296.  121  Va.  643. 

« Mitchell  V.  Cleveland,  57  S.  E.  38,         n  Sutherland   v.    Gent,   93    S.    B. 

T6  S.  C.  432.  646,  121  Va.  643, 

»  Sutherland  v.  Gent,  98  S.  E.  646, 
121  Ta.  643. 


J 
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from  all  the  evidence  that  the  boundaries  of  the  said  deeds  are  in 
such  doubt  and  uncertainty  that  they  cannot  say  they  embrace 
the  land  in  controversy,  then  they  cannot  find  for  the  plaintiff  more 
than  a  one-third  undivided  interest  in  the  land  in  controversy." 

The  jury  are  instructed  that  the  right  of  the  plaintiff  to  recover 
in  this  case  rests  on  strength  of  his  own  title,  and  he  cannot  re- 
cover by  showing  defects  in  the  title  of  the  defendant."  . 

The  court  instructs  the  jury  that  the  plaintiffs'  right  to  recover 
depends  upon  the  strength  of  their  title,  not  upon  the  weakness  of 
the  defendant's  title,  or  the  exhibition  of  defects  in  the  defendant's 
title,  and  that  the  defendant  may  maintain  his  defense  by  the  fail- 
ure of  the  plaintiffs  to  show  that  a  better  title  is  in  them  than  is 
in  the  defendant,  or  by  the  defendant  showing  the  title  is  not  in 
the  plaintiffs,  but  in  some  one  qlse.** 

i  2185(8).   WMt  Virginia 

The  jury  are  instructed  that  in  an  action  of  ejectment  the  gen- 
eral rule  is  that  a  plaintiff  must  recover  upon  the  strength  of  hjs 
own  title,  'and  not  upon  the  weakness  of  the  defendant's  title, 
for  the  reason  that  the  defendant  is  not  required  to  give  up  pos- 
session until  the  true  owner  demands  it,  and  the  right  to  show 
in  defense  a  substituting  outstanding  title  rests  upon  the  same 

principle.     So,  if  the  title  of  the  plaintiff  to  the acres  of 

land  claimed  by  him  in  this  suit,  or  the acres  claimed  by  him, 

became  forfeited  to  the  state  of  ,  for  any  —  consecu- 
tive years  before  bringing  this  suit,  for  the  nonpayment  of  taxes 
thereon,  or  for  the  failure  of  the  said  plaintiff,  or  any  one  under 
whom  he  claims,  to  have  said  lands  entered  on  the  land  books  of 
any  county  in  which  part  thereof  is  situated,  where  -they  are 
located,  for  the  purpose  of  taxation,  then  the  said  plaintiff  cannot 
recover  in  this  action,  and  the  jury  must  find  for  the  defendants." 

§  2186.    Same — ^Effect  of  prior  peaceful  possession  by  plaintiff  ar 
his  predecessors 

The  court  instructs  the  jury  that  prior  peaceful  possession  by 
the  plaintiff  or  those  under  whom  he  holds,  claiming  to  be  the 
owner  in  fee,  if  proved,  is  prima  facie  evidence  of  ownership  and 
seisin,  and  is  sufficient  to  authorize  a  recovery  unless  the  defend- 
ant shall  show  a  better  title,  and  in  the  case  at  bar,  if  the  jury 
shall  believe  from  the  evidence  that  D.  conveyed  to  M.  the  tract 

of  land  in  the  plaintiff's  declaration  mentioned  on  the day  of 

,  and  admitted  to  record ,  and  that  M.  was  in  posses- 
it  Sutherland  v.  Gent,  d3  S.  E.  616,          i«  Atkinson  v.  Smith,  24  S.  E.  901. 
121  Va.  643.                                                      IS  Davis  v.  Living,  40  S.  E.  36$,  60 

13  Buntin  v.  DanviUe,  24  S.  E.  830,      W.  Va.  431. 
93  Va.  200. 
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sion  of  said  tract  of  land  up  to  the day  of ,  and  then 

conveyed  the  property  to  the  plaintiff,  and  that  defendant  did  not 

receive  title  to  his  property  until  the  day  of  ,  and 

admitted  to  record ,  and  that  there  was  no  record  evidence 

of  the  conveyance  by  D.  to  the  defendant,  then  you  must  find  for 
the  plaintiff.** 

§  2187.     Same — Lack  of  title  in  defendant 
§2187(1).    Arkansas 

The  court  instructs  the  jury  that  the  plaintiffs  must  recover, 
if  at  all,  on  the  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  the  defendants.    Therefore,  if  you  find  from  the  evidence 

that  plaintiffs,  and  ,  on  the  day  of  , 

conveyed  by  deed,  duly  acknowledged  and  filed  for  record,  the 

lands  in  controversy,  to ,  and  it  does  not  appear  that  said 

has  conveyed  said  lands   to  the  plaintiffs  or   some  one 

through  whom  they  claim  title,  you  will  find  for  the  defendants." 

I  2187(2).   VIrglRia 

The  court  instructs  the  jury  that  the  burden  is  upon  the  plaintiff 
to  prove  by  a  preponderance  of  the  evidence  in  this  case  that  the 

land  in  controversy  actually  lies  within  grant  No. of 

acres  from  the  commonwealth  to ,  and  unless  you  believe 

that  the  plaintiff  has  so  proven  this  as  a  fact,  then  you  must  find 
for  the  defendants  in  this  case  whether  the  defendants  have  any 
title  thereto  or  not." 

§  2188.     Sufficiency  of  possession  of  plaintiff  prior  to  ouster 

$  2188(1).    Unltetf  States 

You  arc  instructed  that  it  is  not  necessary  that  the  land  in  con- 
troversy, which  has  been   designated  as   the  ,  should  be 

inclosed  with  a  fence,  or  that  it  should  be  reduced  to  cultivation, 
to  constitute  possession.  If  you  believe  from  the  evidence  that 
there  was  a  house,  stockade  stable,  and  corral  on  said  land,  erected 
by  the  plaintiff  in  this  action,  or  those  from  whom  they  derived 
possession  of  the  premises;  that  plaintiff,  at  diverse  times,  im- 
proved the  springs  upon  said  land,  and  in or made 

a  claim  to  said  land  for acres  of  land,  and  the  water  flow- 
ing from  said  springs  on  the  land,  as  a  mill  site  and  water  right; 
that  it  caused  the  land  to  be  surveyed,  and  posts  were  erected 
at  each  corner  of  the  land,  indicating  the  corners  and  boundaries 
thereof,  and  continued  in  first  possession  thereof,  until  ejected  by 
defendants,  if  they  were  ejected,  so  as  to  subject  the  land  to  its 

!•  Holladay  v.  Moore,  78  S.  E.  551,  is  Sutherland  v.  Gent,  93  S.  E.  646» 

115  Ta.  86.  121  Va.  643. 

17  Beardsl^  v.  HiU,  91  S.  W.  757, 
77  Ark.  244. 
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control,  and  to  notify  the  public  that  the  land  was  claimed  and  oc- 
.cupied,  this  would  constitute  a  possession  of  the  land.^ 

I  2188(2).    Missouri 

The  jury  are  instructed  that,  before  plaintiffs  can  recover  upon 
the  ground  of  a  prior  possession  of  the  land  sued  for,  or  any  part 
of  said  land,  plaintiffs  must  not  only  prove  the  fact  of  such  prior 
possession,  but  must  also  prove  to  your  satisfaction  that  such  prior 
possession  was  exclusive  and  adverse  to  the  possession  relied 
upon  by  the  defendant  in  this  case ;  and,  if  you  believe  that  such 
prior  possession  relied  upon  by  plaintiffs  was  not  exclusive  and 
adverse  to  the  defendant,  and  those  under  whom  he  claims,  then 
such  prior  possession  of  plaintiffs  cuts  no  figure  in  this  case,  and 
you  must  find  for  the  defendant  *• 

§  2189.    Defense  of  title  in  defendant 

Upon  the  question  of  the  title  of  the  defendants,  you  are  in- 
structed that  it  is  sufficient  if  you  find  that  they  were  in  posses- 
sion of  the  same,  and  as  a  matter  of  right  were  entitled  to  such 
possession,  with  such  an  interest  and  right  as  could  be  enforced, 
even  though  the  same  may  have  been  defective  by  reason  of  the 
loss  of  a  deed  or  other  defect.  If  they  or  their  grantors  were  in 
fact  the  owners  of  the  land  it  is  sufficient,  even  though  their  chain 
of  title  is  shown  to  have  been  at  the  time  of  the  alleged  sale  de- 
ficient.*^ 

§  2190.    Defense  of  outstanding  title  in  another 

The  court  instructs  the  jury  that  an  outstanding  title  in  an- 
other to  defeat  the  action  of  ejectment  must  be  a  present,  outstand- 
ing, operative,  and  available,  legal  title  on  which  the  owner  could 
recover  against  either  of  the  contending  parties  if  asserting  it  by 
action.*' 

§  2191.    Presumptions  and  burden  of  proof 

I  2191(1).    AlalMima 

I  charge  you  that  the  burden  is  on  the  defendant  to  show  that 

he  bought  the  land  from  a  party  in  possession  of  it,  or  having  the 

legal  title  to  it.** 

I  2 1 9 1  (2) .    I  BdlaR  Territory 

The  jury  are  instructed  that  this  is  an  action  brought  by  the 
plaintiffs  against  the  defendants  for  the  recovery  of  the  posses- 
sion of  certain  lands  and  for  damages  for  the  use  of  same  while 

19  Valcalda   y.   Silver  Peak  Mines  23  Reusens  v.  Lawaon,  21  S.  E.  347, 

(C.  C.  A.  Nev.)  86  F.  90,  29  C.  C.  A.  91  Va.  226.    To  same  effect,  see  Hol- 

591.  laday  v.  Moore,  78  S.  E.  551.  115  Va. 

«o  Price  V.  HaUett,  38  S.  W.  451,  66. 

188  Mo.  561.  24  Carter  v.  Tennessee  Goal,  Iron 

SI  Chandler  v.  Keeler,  46  Iowa,  596.  &  Ry.  Co.,  61  So.  65,  ISO  Ala.  367. 
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the  defendants  were  in  possession  or  since  the  institution  of  this 
suit.  The  burden  is  upon  the  plaintiff  to  establish  by  a  fair  pre- 
ponderance of  the  evidence  the  case  that  he  sets  up  in  his  plead- 
ing— the  allegations  he  makes  in  his  complaint.*' 

i  2191(3).    South  Carolina 

You  are  instructed  that  the  law  presumes  that  those  in  posses- 
sion are  rightfully  in  possession,  and  he  who  claims  that  they  are 
unlawfully  in  possession  has  to  satisfy  the  jury  by  the  preponder- 
ance of  the  evidence  that  he  has  a  good  title,  and  a  better  title 
than  the  defendants.  He  is  to  recover  by  the  strength  of  his  own 
title.** 

1 2l9r(4).   Virglttia    . 

The  court  further  instructs  the  jury  that  in  an  action  of  eject- 
ment, the  defendant,  who  is  in  peaceable  possession  of  land  sought 
to  be  recovered,  is  prima  facie  the  owner,  and  is  entitled  to  hold  the 
same  against  all  the  world  except  the  true  owner  thereof;  the  true 
owner  must  show  by  a  preponderance  of  the  evidence,  a  complete 
legal  title  and  right  to  possession  at  the  time  of  the  institution  of 
this  action.*' 

The  court  instructs  the  jury  that  the  plaintiflF  must  show  a  legal 
title  in  itself  ^nd  a  present  right  of  possession  at  the  time  of  the 
commencement  of  this  action  before  the  defendants  are  called  upon 
to  show  anything,  and  the  party  in  possession  is  presumed  to  be  the 
owner  till  the  contrary  is  proved.^* 

The  court  instructs  the  jury  that  the  possession  of  land  by  a  party 
claiming  it  as  his  own  in  fee  is  prima  facie  evidence  of  his  owner- 
ship and  seisin  of  the  land,  and  that  it  is  incumbent  upon  the  plaih- 
tiffs  in  an  action  of  ejectment  to  prove  and  show  in  them  a  goo.d, 
perfect,  and  sufficient  title  to  the  land  to  enable  them  to  recover 
from  the  def endant.**  ' 

§  2192.    Burden  of  proof  on  trial  of  cross-petition  alleging  that 
deeds  from  cross-petitioner  to  plaintiff  are  forgeries' 

You  are  instructed  that  the  cross-petitioner, -,  claims  to.be 

the  owner  of  the  land  involved  in  this  lawsuit,  by  virtue  .of  being  a 

citizen  of  the Nation,  under  allotment  deeds  issued  to  her ; 

that  she  is  entitled  to  immediate  possession  thereof;  that  plain- 
tiff wrongfully  withholds  from  her  that  possession,  for  which  he 
is  liable  to  her  for  a  fair  rental  value  during  the  time  he  has  kept 

* 5  Reynolds  v.  Cl^owdus,  76  S.  W.  2 » Interstate  Coal   &   Iron   Co.   v. 

277,  4  Ind.  T.  679.  CUntwood  Coal  &  Timber  Co.,  54  S. 

2»  Sutton  V.  Clark,  38  S.  E.  150,  59  E.  593,  105  Va.  574. 

S.  C.  440,  82  Am.  St.  Rep.  848.  s»  Atkinson  t.  Smith,  24  S.  E.  901. 

27  Sutherland  v.  Qmt,  03  S.  E.  646» 
121  Va.  643. 
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her  out  of  possession ;  that  the  deeds  under  which  he  claims,  reg- 
istered copies  of  which  have  been  offered  in  evidence  by  both  sides, 
so  far  as  the  same  purport  to  have  been  executed  by  her  arc  for- 
geries; that  she  never  in  fact  executed  the  deeds  to  plaintiff  or  to 
any  one  else.  She  having  assumed  the  position  of  plaintiff  by  vir- 
tue of  the  allegations  of  her  cross-petition,  the  burden  of  proof  is 
upon  her  to  show  these  facts,  and,  until  she  does  so  by  a  fair  pre- 
ponderance of  the  evidence,  she  would  not  be  entitled  to  prevail.**' 

§  2193.    Sufficiency  of  evidence 

§  2193(1).    Delaware 

You  are  instructed  that,  in  order  for  the  plaintiff  to  recover  iir 
this  action,  the  jury  should  be  satisfied  from  the  preponderance  or 
greater  weight  of  the  evidence  that  the  plaintiff  has  the  legal  title. 
It  is  not  necessary,  however,  that  the  legal  title  of  the  plaintiff  be 
proved  beyond  a  reasonable  doubt ;  it  is  sufficient  if  it  be  proved 
by  the  preponderance  of  evidence.'* 

S  2193(2).    Indian  Territory 

You  are  the  sole  judge  of  the  weight  of  the  testimony  and  of  the 
credibility  of  the  witnesses.  The  question  of  fact  is  one  exclu- 
sively for  your  consideration.  The  court  would  instruct  you  that  in 
an  action  of  ejectment  the  plaintiff  recovers  upon  the  strength  of  his 
own  title.  If  you  are  satisfied  from  the  evidence  that  the  plaintiff 
is  the  owner  of  this  land  by  purchase  from  the  parties  who  put  it  in 
— who  formerly  owned  it — ^and  that  they  have  never  parted  with 
their  possession  by  sale  or  transfer  in  any  way,  your  verdict  should 
be  for  the  plaintiff  for  the  possession  of  the  land,  and  for  such  dam- 
ages as  the  proof  may  show  you  the  plaintiff  is  entitled  to  recover. 
If  the  evidence  shall  satisfy  you  that  the  defendant  has  a  better 
title  than  the  plaintiff,  why,  then,  your  verdict  should  be  for  the  de- 
fendant.** 

§  2194.     Damages  for  withholding  possession 
§  2194(1).    Georflla 

•The  jury  are  instructed  that,  in  fixing  the  rent,  it  is  not  to  be 
fixed  by  the  present  status  of  the  property  as  it  stands  to-day,  but  it 
is  to  be  fixed  at  the  rate,  under  the  evidence,  that  the  jury  finds  to 
be  the  rental  value  of  the  property  as  it  was  prior  to  the  placing  up- 
on that  property  of  any  improvements  by  defendant.  You  are  to 
determine  from  the  facts  the  condition  of  that  property  before  de- 
fendant had  ever  placed  any  improvements  upon  it  himself,  and 
what  would  be  the  rental  value  of  that  property  in  that  condition, 

8  0  Davenport  v.  Mitchell,  155  P.  s^  Reynolds  v.  Clowdus,  76  S.  W. 
869.  56  Okl.  175.  277,  4  Ind.  T.  679i 

81  Hitchens  v.  EUingsworth,  04  A. 
903,  5  Boyce,  497. 
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eliminating  and  not  to  include  the  improvements  he  had  put  on  it, 
but  the  property  without  these  improvements.'* 

g  2194(2).    Okiaboma 

You  are  instructed  that,  if  you  find  the  issues  in  favor  of  the 
plaintiflF,  that  is  all  you  need  say.  But  if,  on  the  other  hand,  you 
believe  by  a  fair  preponderance  of  the  evidence  that  the  deeds  pur- 
porting to  convey  title  from  defendant  and  cross-petitioner  are  in 
fact  forgeries  and  were  never  executed  by  her,  tlien  you  should 
find  for  the  cross-petitioner;  and,  in  case  you  find  for  the  cross- 
petitioner,  then  it  would  be  your  duty  to  fix  her  damages  at  such  sum  • 
as  you  believe  is  a  fair  rental  value  of  the  property  as  shown  by  a 
fair  preponderance  of  the  evidence,  during  the  time  the  plaintiff 
has  kept  her  out  of  possession.^* 

§  2195.     Recovery  of  mesne  profits  of  mineral  lands 

The  jury  are  instructed  that  the  value  of  the  ore  in  place  you 
will  ascertain  by  estimating  the  cost  of  mining,  cleansing,  and 
putting  the  ore  into  market,  and  then  deducting  this  cost  from  the 
value  of  the  ore  in  the  market — the  difference  will  be  the  value  in 
place.** 

The  jury  are  instructed  that  the  royalty  named  in  the  leases 
given  in  evidence  in  this  case  is  not  the  absolute  measure  of  the 
value  of  the  ore  in  place  on  the  lands  of  the  plaintiffs,  but  is  a  meas- 
ure of  such  value  only  in  connection  with  the  location  of  the  lands 
and  their  natural  surroundings.'* 

The  plaintiflFs  are  entitled  to  recover  from  the  defendants  in 
this  case,  as  damages,  the  value  in  place  of  all  the  ore,  timber,  etc., 

taken  from  the tract  by  the  defendants,  or  by  their  lessees, 

with  interest  from  the  time  it  was  taken ;  and  the  defendants  are 
entitled  to  credit,  against  that  value  of  the  ore,  only  for  such  im- 
provements put  upon  plaintiffs'  land  by  defendants  or  by  their 
lessees,  as  the  jury  believe  are  of  a  lasting  and  permanent  char- 
acter, adding  a  permanent  increase  of  value  to  the  land,  and  being 
of  lasting  or  permanent  benefit  to  it.  Improvements  are  of  a  last- 
ing and  permanent  character,  when  they  are  annexed  to  and  made 
part  of  the  freehold,  and  give  an  increase  of  value  to  it.  The  in- 
crease is  a  permanent  increase,  if  the  value  of  the  land  has  been  in- 
creased by  the  permanent  improvements  made  or  put  upon  it ;  and 
if  such  improvements  have  increased  the  value  of  the  land,  they  are 
a  lasting  and  permanent  benefit  to  it*' 

ssNorris  v.  Rldiardson,  105  S.  E.  an  action  to  quiet  tltie  and  In  eject- 

^3.  ment. 

'?« Davenport   v.    Mitchell,    155   P.         "  E^  v.  KlUe,  84  Pa.  333. 
809, 56  Okl.  175.    Tbis  case  was  tried         <'•  Ege  v.  Kllle,  84  Pa.  333. 
on  tbe  cross-petition  of  defendant  as         •?  Ege  t.  KUle,  84  Pa.  333. 
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The  jury  are  instructed  that  the  engines,  boilers,  washers,  planes, 
drums,  pumps,  ropes,  cars,  and  all  other  matters  necessary  to  con- 
vert unimproved  land  into  ore  banks  opened  and  ready  to  operate  as 
such,  are  permanent  improvements  to  the  property,  whether  they 
will  last  a  limited  number  of  years  or  not,  provided  they  be  neces- 
sary parts  of  the  machinery  and  fixtures  erected  and  put  upon  the 
land  for  that  purpose,  and  provided,  also,  such  machinery  and 
fixtures  were  annexed  to  the  freehold  and  made  part  of  it,  and  give 
an  increased  value  to  the  land.  And  if,  therefore,  you  find  these 
'  things  to  be  permanent  improvements  giving  increased  value  to 
the  land,  the  defendants  will  be  entitled  to  the  difference  in  value 
between  the  property  as  it  was  without  them  and  as  it  was  when 

the  plaintiffs  were  put  in  possession  of  it  on  — = ,  with  them  in 

its  distinctive  character  as  ore  banks  ready  to  operate,  as  a  defense 
to  the  value  of  the  ore  in  place  and  before  it  was  taken  from  the 
ground,  just  to  the  extent,  however,  that  such  difference  of  value 
was  produced  by  such  improvements  made  and  put  upon  the  prem- 
ises by  the  defendants  and  their  lessees.^ 

The  jury  are  instructed  that,  whether  fast  or  loose,  all  the  ma- 
chinery of  an  ore  bank,  which  is  necessary  to  constitute  it  such, 
.  and  without  which  it  would  not  be  an  ore  bank,  equipped  and  ready 
for  use  as  such,  are  a  part  of  the  freehold,  and  the  recovery  of  the 
land  by  the  plaintiffs  in  the  action  of  ejectment  gave  to  them  the 
ore  banks  on  it,  with  all  the  machinery,  whether  fast  or  loose,  and- 
necessary  to  constitute  them  such,  equipped  and  ready  for  use.** 

The  jury  are  instructed  that,  if  the  jury  believe  that  the  machin- 
ery, buildings,  and  conveniences  for  mining  ore,  put  by  the  lessees 
of  the  defendants  upon  the  land  of  the  plaintiffs,  were  for  tempo- 
rary use  only,  and  not  structures  of  a  lasting  and  permanent  char- 
acter, then  they  are  not  such  improvements  as  entitle  defendants 
to  credit  against  the  plaintiffs'  demand  in  this  action.  And  we  also 
instruct  you  that  they  are  structures  of  a  lasting  and  permanent 
character,  if  they  are  annexed  to  and  made  part  of  the  freehold 
and  give  an  increased  value  to  it.*^ 

§  2196.  Right  of  defeated  defendant  to  compensation  for  improve- 
ments 
You  are  instructed  that,  while  the  ejectment  case  was  in  contro- 
versy, when  it  commenced,  9r  about  that  time,  a  receiver  was  ap- 
pointed, and  I  need  not  go  into  the  history  of  it  further.  A  receiv- 
er was  appointed  to  take  charge  of  the  oil,  or  the  proceeds  of  the 
oil,  and  he  did  receive  all  the.  proceeds  of  the  oil  from  both  the 

8  8  Ege  7.  KiUe,  84  Pa.  333.  40  Ege  V.  KUle,  84  Pa.  333. 

8»  Kge  V.  KUle;  84  Pa.  333. 
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wells  which  were  on  the  contested  territory — ^both  No.  6  and  No.  7. 
He  held  and  had  that  money.  It  was  the  entire  proceeds  of  the 
property  thereof, — the  profits  that  were  obtained  from  it.    He  has 

paid  over  to all  the  profits  that  were  obtained  from  No.  6, 

and  with  that  you  have  nothing  at  all  to  do.    As  to  well  No.  7,  the 

receiver  has  retained,  by  order  of  this  court,  in  his  hands,  $ , 

which  money  is  awaiting  the  determination  of  this  case.  Your  in- 
quiry now  is  whether  the  plaintiffs  here  are  entitled  to— shall  re- 
ceive— ^that  money,  or  a  part  of  it,  and,  if  a  part  of  it,  then  how 
much  of  it,  shall  be  paid  over  or  is  due  to  the  defendants  here  be- 
cause of  the  expense  put  by  them  upon  this  territory  in  putting 
down  well  No.  7.     The  law  is — the  presumption  is — gentlemen, 

that  this  money  belongs  to  and  ,  the  landholders. 

That  has  been  settled.  They  had  a  right,  and  have  a  right,  to  the 
proceeds  of  that  land,  unless  there  be  some  reasons  shown  by  the 
defendants  here  why  they  (the  defendants)  should  receive  a  part 
of  it.  That  throws  the  burden  of  proof  upon  the  defendants  to 
make  out  their  case;  and  it  is  really  treated  here,  and  has  been 
tried,  as  though  they  were,  in  point  of  fact,  the  plaintiffs.  Where 
an  individual  goes  upon  the  land  of  another,  and  makes  improve- 
ments— even  valuable  ones,  or  whether  they  be  valuable  or  not 
valuable — he  has  no  right  to  receive  any  compensation  for  the  im- 
provements he  makes,  unless  he  makes  it  under  an  honest  belief  that 
he  is  the  owner  of  it,  or  unless  he  makes  it  with  the  consent  of  the 
owner.    There  is  no  pretense  to  consent  here.    There  is  no  dispute 

but  that  well  No.  7  was  put  down  by  the  defendants ,  and 

there  is  no  dispute  here  but  that  it  was  a  valuable — and  is,  as  the 
land  is  now,  a  valuable — improvement.  If  the  defendants  are  en- 
titled to  receive  any  of  the  money  that  is  now  in  court  for  that  im- 
provement, then  they  are  entitled  to  receive  so  much  of  it  as  they 
expended,  if  it  »was  worth  that  much ;  if  the  property  was  in- 
creased in  value  to  that  amount — and  about  that  there  is  really  no 
dispute  that  it  was — that  is,  that  it  produced  a  considerable  amount 
of  oil  here,  and  really  was  valuable,  and  is  valuable,  to  the  prop- 
erty. So  that  that,  gentlemen,  eliminates  out  of  this  case  every 
inquiry  that  you  have  to  make,  except  one,  and  that  is  the  good 
faith — if  you  please  to  call  it  that  now— of  these  defendants  in 
putting  down  that  well.  As  I  have  said,  if  they  went  there  know- 
ing it  was  the  property  of  another,  or  having  good  reason  to  know 
that,  and  shutting  their  eyes  to  the  facts — ^arbitrarily  went  on 
there,  and  expended  the  money,  with  the  idea :  "We  will  get  it 
back,  if  we  can't  hold  the  property.  We  will  hold  the  property  if 
we  can,  but,  if  we  cannot,  we  will  then  get  our  money  back" — if 
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that  be  the  condition  of  things,  then  they  are  entitled  to  nothing*. 
The  law  will  not  enqourage  a  man  to  trespass  upon  the  land  of  his 
neighbour  in  any  such  a  way.  Unless  the  jury  arc  convinced,  from 
the  evidence,  that  he  had  an  honest  conviction — ^and  when  I  say  he, 
I  mean  the  defendants  here — ^that  this  property  was  theirs,  and  had 
good  reason  to  believe  it,  then  they  would  not  be  entitled  to  any- 
thing in  this  case.** 

<«i  Appeal  of  riiillips,  IS  A.  d98, 130  Pa.  572. 
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CHAPTER  CXIX 

EIiEOTIONS 

I  2197.  Validity  of  registration. 

219a  Method  of  arriving  at  verdict  in  contested  election  case. 

2199.  Orindnal  liability  for  false  registration. 

2200.  Prosecution  for  violating  corrupt  practices  act. 

2201.  Prosecution  for  destroying,,  mutilating,  and  defacing  ballots  cast  ot 

primary  election. 

§  2197.    Validity  of  registration 

The  jury  are  instructed  that  the  county  registrars  have  no  au- 
thority to  meet  on  the  day  of  the  election  in  and  register 

voters,  and  a  certificate  issued  by  them  on  that  day  to  a  person  who 
had  not  previously  registered  in  the  county  would  not  authorize 

such  person  or  persons  to  vote  in  the  election  held  in  on 

,  the  day  of  issuing  the  certificate.^ 

§  2196.  Method  of  arriving  at  verdict  in  contested  election  case 
The  jury  are  instructed  that,  when  they  are  making  up  their  ver- 
dict, and  are  considering  who  were  illegal  voters  in  the  election, 
the  jury  shall  take  up  the  name  of  each  person  whose  qualifications 
were  in  issue,  and  decide  upon  his  right  to  vote  separately  until  all 
were  passed  upon,  and  for  whom  each  of  those  decided  to  be  illegal 
voted,  and  when  they  have  thus  decided  as  to  the  legality  of  all  the 
voters  contested  by  the  relator  and  the  respondent  they  will  take 
from  the  total  vote  counted  for  the  relator  all  illegal  votes  found 
to  have  been  counted  for  him,  and  from  the  total  vote  counted  for 
the  respondent  all  the  illegal  votes  found  to  Irave  counted  for  him, 
and  their  verdict  shall  declare  the  total  number  of  legal  votes  found 
to  have  been  cast  for  each,  the  relator  and  the  respondent,  and  if 
the  total  legal  vote  cast  for  the  relator  exceeded  the  total  legal  vote 
found  to  have  been  cast  for  the  respondent  in  said  election  they 
shall  declare  the  relator  the  legally  elected  mayor  of  the  town  of 

,  but  if  the  total  legal  vote  found  to  have  been  cast  for  the 

respondent  exceeded  the  total  legal  vote  found  to  have  been  cast 
for  the  relator  they  shall  declare  the  respondent  the  duly  elected 
mayor  of  the  town  of .* 

§  2199.    Criminal  liability  for  false  registration 

You  are  instructed  that,  if  you  believe  and  find  from  all  the  evi- 
dence in  this  case  that  on ,  a  general  registration  of  elec- 
tors and  voters  was  held  in  the  city  of and  state  of , 

1  Ham  T.  State  ex  rel.  Buck,  47  2  Ham  y.  State  ex  rel.  Buck,  47  So. 

So.  126,  156  Ala.  645.  126,   156  Ala.  645. 
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and  in  every  election  precinct  of  said  city,  by  the  duly  appointed 
and  acting  judges,  clerks  and  officers  of  election  and  registration ; 

that  the election  precinct  of  the ward  of  said  city  of 

was  then  and  there  one  of  the  election  precincts  of  said  city 

of ;  and  if  you  further  find  from  all  the  evidence  that  on  said 

day  of ,  and  while  said  registration  of  electors  and 

voters  was  in  progress  and  being  held  (if  you  find  that  said  regis- 
tration was  held  as  aforesaid),  that  one  E.  did  appear  at  the  place 

of  registration  at  No. street  in  said  city  in   said 

election  precinct  of  the ^ —  ward  of  said  city  of 

before  the  duly  appointed  and  acting  judges,  clerks  and  officers  of 
registration  of  said  election  precinct,  and  willfully,  knowingly, 
fraudulently  and  falsely  stated  to  said  judges,  clerks  and  officers  of 
registration  for  said  election  precinct  that  his  name  was  E.,  and 

that  his  residence  was  No. street  in  said  city  of 

,  and  that  he  was  a  resident  of  said  precinct  and  had  a  right 

to  register  and  vote  in  said  precinct,  and  willfully,  knowingly, 
fraudulently  and  falsely  requested  said  judges,  clerks  and  officers 
of  registration  of  said  election  precinct  to  register  him,  the  said  E., 
on  the  books  of  registration  of  said  election  precinct  and  to  enter 

the  residence  of  him,  the  said  E.,  as  No. street  in 

said  election  precinct,  and  as  a  resident  and  qualified  voter  and 
elector  of  said  election  precinct  entitleci  to  register  and  vote  in  said 

election  precinct  as  E.,  and  residing  at  No. street  in 

said  election  precinct,  and  if  you  further  find  that  the  said  judges, 
clerks  and  officers  of  registration  did  then  and  there  enter  the  name 
of  E.  upon  the  official  registers  and  books  of  registration  of  said 
election  precinct  as  residing  at  No. street  in  said  elec- 
tion precinct  as  a  registered  elector  and  voter  of  said  precinct,  and 
that  the  said  E.  then  and  there  willfully,  knowingly,  fraudulently 
and  falsely  signed  the  said  official  registers  and  books  of  registra- 
tion by  writing  therein  the  name  of  "E.,"  and  if  you  further  find 
from  the  evidence  that  the  said  E.  was  not  then  and  there  residing 

at street  in  said  election  precinct,  and  that  the  said  E. 

at  the  time  he  did  the  acts  set  out  in  this  instruction  (if  you  find 
that  he  did  the  acts  as  set  out  in  this  instruction)  knew  that  he  did 

not  reside  at  No. ; street  in  said  election  precinct,  and 

knew  that  he  did  not  reside  in  said  election  precinct,  but  resided  at 

r  street  in  another  precinct  and  ward  in  said  city  of 

,  then  the  said  E.  was  guilty  of  a  fcloiiy  as  charged  in  the 

indictment,  to  wit,  the  felony  of  fraudulently,  unlawfully,  inten- 
tionally and  falsely  registering  in  an  election  precinct  not  having  a 
lawful  right  to  register  therein,  and  willfully  and  knowingl^^  doing 
an  unlawful  act  to  secure  registration  for  himself,  and  if  you  fur- 
ther find  and  believe  from  all  the  evidence  in  this  case  that  the  de- 
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fcndant  ■,  acting  alone  or  with  other  persons  with  a  common 

intent  and  purpose,  at  the  city  of and  state  of ,  on 

or  about  the  said day  of ,  and  within years 

next  before  the  finding  of  the  indictment  herein,  and  before  the 
commission  of  the  said  felony  by  the  said  E.  of  fraudulently,  un- 
lawfully, intentionally  and  falsely  registering  as  hereinbefore  defin- 
ed, if  said  E.  did  commit  such  felony,  did  unlawfully,  intentionally 
and  fraudulently  procure,  aid,  counsel,  solicit  or  advise  said  E.  to 
do  and  commit  the  said  felonj-  aforesaid  of  fraudulently,  unlawfully, 
intentionally  and  falsely  registering  as  defined  herein,  you  will  find 

him,  the  defendant ,  guilty  as  charged  in  the  indictment,  and 

assess  his  punishment  at  imprisonment  in  the  penitentiary  for  a  pe- 
riod of  not  less  than nor  more  than years.  And  un- 
less you  so  find  the  facts  to  be  you  will  acquit  the  defendant.  The 
terms  "knowingly"  and  "willfully,"  as  used  in  these  instructions, 
mean  intentionally;  that  is,  not  accidentally.' 

§  2200.    Prosecution  for  violating  Corrupt  Practices  Act 

The  court  instructs  the  jury  that,  if  the  defendant,  while  a  can- 
didate for  the  office  of  mayor  of  the  city  of ,  at  the  election 

to  be  held ,  for  the  purpose  of  influencing  or  obtaining  the 

political  support,  aid,  or  vote  of , and  others,  did  ei- 
ther directly  or  indirectly  promise  the  same  and  

that  he  would  use  his  influence  in  behalf  of  and  would  support  and 

vote  for as  a  candidate  for  city  attorney,  a  position  to  be 

filled  by  the  mayor  and  commissioners  of  said  city  of ,  and 

in  which  election  or  selection  of  said  city  attorney  the  said  defend- 
ant, if  elected,  would  be  entitled  to  vote,  and  that  said  promise  was 
given  either  directly  or  indirectly  for  the  purpose  hereinabove  stat- 
ed, then  you  should  find  the  defendant  guilty  as  charged;  other- 
wise, you  should  acquit  him.* 

The  court  instructs  the  jury  that,  before  you  can  find  the  defend- 
ant guilty,  you  must  find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  did  promise,  directly  or  indirectly,  to  give 

an  office,  or  position,  or  employment,  or  benefit,  or  anything 

of  value  for  the  purpose  of  influencing  or  obtaining  the  political 

support,  aid,  or  vote  of and ,  or  either  of  them,  at  the 

election  for  mayor  to  be  held  in  the  city  of .• 

» State  V.  Robinson,  139  S.  W.  140,  «  Wright  ▼.  State,  202  S.  W.  236, 
236  Mo.  712.  133  Ark.  76. 

♦  Wright  V-  State,  202  S.  W.  236, 
133  Ark.  76. 


§  2201  INSTRUCTIONS  TO  JURIBS  2650 

§  2201.  Prosecution  for  destroying,  mutilating,  and  defacing  bal- 
lots cast  at  primary  election 
You  are  instructed  that  if,  at  the  time  of  the  counting  of  the  votes 
at  the  close  of  the  polls,  the  inspector  willfully  read  the  name  of  a 
candidate  other  than  the  one  voted  for,  that  constituted  a  violation 
of  said  act  by  him.  And  if  you  find  from  the  evidence  that  there 
was  such 'false  reading  of  any  of  the  ballots  cast  at  said  primarj' 
election,  and  that  tally  lists  and  certificates  were  made  in  accord- 
ance with  such  false  reading,  and  that  subsequently  before  the  box 
was  delivered  to  the  sheriff,  the  ballots  were  changed,  it  will  be 
for  you  to  determine  who  it  was  that  made  such  a  change  in  the 
ballots  so  cast.  If  you  find  that  the  defendant,  subsequently  to  the 
count  of  the  ballots  at  said  primary  election,  took  ballots  out  of 
the  ballot  box,  or  if  you  find  that  he  aided,  abetted,  or  procured  bal- 
lots to  be  taken  out  of  the  box,  and  that  he  either  himself  placed 
or  caused  other  ballots  not  voted  to  be  placed  therein,  or  if  he 
willfully  and  fraudulently  did  or  procured  another  to  do  any  of  the 
acts  complained  of,  for  the  purpose  of  making  the  ballots  in  the 
box  correspond  with  the  count  as  shown  by  the  tally  lists  and  cer- 
tificates, in  order  to  change  the  result  of  the  said  primary  election, 
it  was  a  gross  violation  of  the  law,  and  it  would  be  your  duty  to 
find  a  verdict  of  guilty.* 

e  state  v.  Tyre  (Del.)  67  A.  199,  6  PennewUl,  343. 
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CHAPTER  CXX 

ELECTRICITY 

f  2202.    Duty  to  avoid  injury  from  electrical  plants  or  appliances. 

2202(1).  United  States. 

2202(2).  Georgia. 
2203.    Degree  of  care  required  to  protect  from  injuries  by  electricity. 

2203(1).  Arkansas. 

2203(2).  California. 

2203(3).  Colorado. 

2203(4).  Florida. 

2203(5).  Kansas. 

2203(6).  Kentucky. 

2203(7).  Oklahoma. 

2203(8).  Utah. 
220i.     Care  required  in  construction  and  maintenance  of  poles  and  wires. 

2204(1).  South  Carolina. 

2204(2)..  Texas. 
2205.     Care  required  in  fastening  wires  to  prevent  falling. 
220&    Injuries  caused  by  breaking,  and  collapse  into  street,  of  electric 

wires 

2206(1).  Kentucky. 

2206(2).  Missouri. 

2207.  Duty  to  anticipate  and  guard  against  conditions  caused  by  storm. 

2208.  Duty  to  repair  fallen  wires. 

2209.  Degree  of  care  required  as  to  overhead  trolley  system. 

2210.  Duty  to  regulate  and  keep  under  control  amount  of  electricity  fur- 

nished to  customers. 
2210(1).  California. 
2210(2).  Kentucky. 

2211.  Duty  to  guard  against  diversion  of  ^ectric  current. 

2212.  Duty  to  insulate  or  protect  wires. 

2212(1).  Kentucky. 
2212(2).  Maryland. 
2212(3).  West  Virginia. 

2213.  liiability  of  electric  light  company  to  employees  of  telephone  com 

pany. 

2214.  Precautions  to  be  taken  where  necessary  to  maintain  wire  uninsu- 

lated. 

2215.  Duty  to  guard  against  wires  becoming  charged  by  contact  with  other 

electrical  systems. 

2216.  Duty  to  guard  against  injuries  from  lightning. 

2217.  Duty  with  respect  to  service  wires  after  discontinuance  of  service. 

2218.  Injuries  caused  by  sagging  of  wires  permitting  primary  and  secona- 

ary  wires  to  come  into  contact 

2219.  liability  as  to  trespassers  or  licensees — ^Willfulness  or  wantonness  of 
conduct  of  defendant. 

2220.  Liability  of  electric  street  railroad  to  employees  of  independent  con- 

tractor erecting  coal  chute  on  premises  of  railroad. 

2221.  Duty  as  to  children — Attractive  nuisance. 

2222.  Proximate  cause. 

2222(1).  Maryland. 
2222(2).  Michigan. 
2222(3).  North  Carolina. 
2222(4).  Virginia. 

2223.  Uability  for  acts  of  third  persons. 
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(  2224.    Negligence  of  third  person  concnrrlng  with  negligence  of  defendant. 
2224(1).  Arkansas. 
2224(2).  Virginia. 

2225.  Contributory  negligence  of  person  injured. 

2225(1).  Kentucky. 
2225(2).  Maryland* 
2225(3).  Oregon. 
2225(4).  Utah.  ' 

2225(5).  West  Virginia. 

2226.  Same-^Picking  up  live  wire. 

2226(1).  Arkansas. 
2226(2).  California. 

2227.  Same — ^Duty  to  avoid  contact  with  fallen  wires. 

2227(1).  Kentucky. 
2227(2).  Oregon. 

2228.  Same — Going  into  vicinity  of  broken  wire  in  disregard  of  waminffs. 

2229.  Care  required  from  child. 

2230.  Presumptions  and  burden  of  proof. 

2230(1).  Arkansas. 
2230(2).  California. 
2230(3).  Oklahoma* 
2230(4).  Oregon. 
2230(6).  Texas. 
2280(6).  Virginia. 

2231.  Burden  of  proof  to  show  lack  of  intelligence  of  child  to  understand 

dangers. 

2232.  Suiflclency  of  evidence. 

§  2202.    Duty  to  avoid  injury  from  electrical  plants  or  appliances 

i  2202(1).    United  states. 

You  are  instructed  that  the  defendant  in  this  cause  was  not  an 
insurer  of  the  safety  of  the  persons  using  its  electric  current,  in- 
cluding the  deceased,  and  if  you  believe  from  the  evidence  that  it 
used  the  proper  degree  of  care,  as  given  you  elsewhere  in  the 
charge  of  the  court,  then,  although  you  believe  from  the  evidence 
that  the  deceased  came  to  his  death  by  reason  of  the  passage 
through  his  body  of  a  heavy  current  of  electricity,  but  that  the 
cause  thereof  was  not  attributable  to  negligence  of  the  defendant, 
but  by  reason  of  causes  over  which  it  had  no  control,  or  which  it 
had  not  had  sufficient  time  to  discover  in  the  exercise  of  reason- 
able diligence,  then  you  will  return  a  verdict  in  favor  of  the  de- 
fendant.* 

(  2202(2).    Georgia 

I  charge  you, .  gentlemen,  that  if  you  find  from  the  evidence 

that  the  defendant,  the Telegraph  Company,  maintained  at 

the  place  alleged  in  this  declaration  wires  and  poles  along  which 
was  conducted  an  electric  curreht,  and  if  you  further  believe  from 
the  evidence  that  such  wires  were  capable  of  transmitting  a  cur- 
rent sufficient  to  endanger  or  destroy  human  life,  then  I  charge  you 

I  City  Light  &  Water  Co.  v.  James  (C.  C,  A.  Tex.)  261  F.'SOa 
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that  a  duty  existed  upon  the  part  of  the  defendant  telegraph  com- 
pany towards  the  public  and  towards  the  deceased.* 

§  2203.    Degree  of  care  required  to  protect  from  injuries  by  elec- 
tricity 

I  2203(1).    Arkansas 

You  are  instructed  that  companies  supplying  electric  current  are 
bound  to  use  reasonable  care  in  the  construction  and  maintenance 
of  their  lines.  This  care  varies  with  the  dangers  that  will  result 
from  negligence  on  the  part  of  the  company.  Reasonable  care  is 
such  care  as  a  reasonable  man  would  use  under  ordinary  circum- 
stances, and  in  determining  whether  such  care  has  been  exercised, 
the  jury  will  tgjce  into  consideration  the  location  of  the  lines, 
whetiier  in  thickly  or  sparsely  settled  communities,  the  harmless 
or  dangerous  character  of  the  current  carried  by  such  lines,  and 
their  remoteness  or  proximity  to  people  who  may  pass  by,  and  all 
other  circumstances  in  evidence.* 

I  22«»3(2).    CalifoniU 

I  instruct  you  that  while  the  law  required  of  the  defendant  that 
it  should  use  ordinary  care  to  see  that  an  unnecessarily  dangerous 
amount  of  electricity,  with  respect  to  causing  fires,  was  not  permit- 
ted to  enter  upon  the  wires  in  said  building  of  plaintiff,  yet  this 
does  not  make  of  the  defendant  an  insurer.  It  only  required  of 
the  defendant  that  it  should  exercise  ordinary  care;  that  is,  such 
a  degree  of  care  as  an  ordinarily  prudent  man  under  like  circum- 
stances would  exercise,  and  if  you  find  from  the  evidence  that  the 
defendant  did  exercise  such  ordinary  and  reasonable  care  to  see 
that  a  dangerous  and  unnecessary  amount  of  electricity,  with  re- 
spect to  causing  fires,  did  not  enter  upon  the  said  wires  in  the 
said  tankhouse,  then,  notwithstanding  the  fact  that  a  fire  did  re- 
sult from  such  electricity,  if  you  should  so  find,  then  it  will  be  your 
duty  to  find  a  verdict  for  defendant.* 

You  are  instructed  that,  if  you  find  that  the  said  fire  that  de- 
stroyed said  tankhouse  was  actually  caused  by  reason  of  the  wires, 
appliances,  and  apparatus  of  defendant  being  in  such  condition  as 
to  allow  a  dangerous  and  unsafe  amount  or  voltage  of  electric- 
ity into  the  wires  in  said  tankhouse,  still  the  defendant  is  not  lia- 
ble in  damages  to  plaintiff,  and  you  cannot  find  a  verdict  against 
defendant,  unless  you  also  find  that  the  defendant  failed  to  use  due 
and  ordinary  care  to  prevent  such  condition  * 

•  Western  Union  Telegraph  CJo.  v.  Power  Co.,  162  P.  412,  32  Cal.  App. 

Harris,  64  S,  E.  1123,  6  Ga.  App.  260.  139. 

« Gommonwealth  Public  Service  Co.  ^  Sllva     v.     Northern     California 

?.  Lindsay,  214  S.  W.  9,  139  Ark.  283.  Power  Co.,  162  P.  412,  32  Cal.  App. 

«SUva     ▼.     Northern     California  139. 
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The  court  instructs  the  jury  that  the  terms  "due  care"  and  "or- 
dinary diligence"  as  used  in  the  law  of  negligence  are  relative  terms^ 
and  mean  a  degree  of  care  commensurate  with  the  danger  involved. 
Wires  charged  with  an  electric  current  may  be  harmless,  or  they 
may  be  in  the  highest  degree  dangerous.  The  difference  in  this 
respect  may  not  be  apparent  to  ordinary  observation,  and  the  pub- 
lic, therefore,  while  presumed  to  know  that  danger  may  be  pres- 
ent, are  not  bound  to  know  its  degree  in  any  particular  case.  The 
company  or  persons,  however,  using  such  a  dangerous  agent  are 
bound  to  know  the  extent  of  the  danger,  and  to  use  the  highest  de- 
gree of  care  practicable  to  avoid  injury  to  any  one  who  may  be 
lawfully  in  proximity  to  its  wires,  and  liable  to  come  accidentally 
in  contact  therewith.  Where  one  places  or  maintains  a  wire 
charged  with  a  highly  dangerous  current,  or  a  wire  likely  to  be- 
come charged  with  a  highly  dangerous  current,  over  a  public 
street,  the  law  requires  that  he  must  use  the  highest  or  utmost 
degree  of  care  in  the  construction,  maintenance,  and  operation  of 
said  wire,  and  he  must  use  the  best  materials  and  most  approved 
methods  of  construction  to  prevent  injury  .to  any  one  who  may 
lawfully  or  accidentally  come  in  contact  therewith  and  also  use 
due  care  and  circumspection  over  such  wire  to  prevent  it  from 
sagging  down  within  reach  of  pedestrians  lawfully  using  a  public 
street  or  sidewalk  space  adjacent  thereto.  Any  failure  to  observe 
these  requirements  renders  the  person  so  failing  liable  for  all 
damages  that  may  thereby  be  caused  to  others  who,  without  fault 
of  their  own,  come  in  contact  with  such  wire  or  wires.' 

§  2203(3).    Colorado 

You  are  instructed  that  the  defendant  was  bound  to  exercise 
the  highest  skill,  most  consummate  care  and  caution,  and  the  ut- 
most diligence  and  foresight  in  the  maintenance  and  timely  inspec- 
tion of  its  electrical  plant  which  was  attainable  consistent  with  the 
practical  conduct  of  its  business,  according  to  the  best-known 
methods  of  the  said  business  at  and  prior  to  the  time  of  the  ac- 
cident in  question,  to  protect  all  persons  from  injury.' 

§  2203(4).    Florida 

You  are  instructed  that  such  a  company,  while  not  an  insurer 
against  all  possible  accidents  to  those  whose  right  or  duty  it  is 
to  use  its  electricity,  is  yet  under  obligation  to  do  all  that  hu- 
man care,  vigilance,  and  foresight  can  reasonably  do,  consistent 
with  the  practical  operation  of  its  plant  to  protect  those  who  use 
its  electricity.* 

«  Tackett  v.  Henderson  Bros.  Co.,      Power  Co.  v.  BalUnger.  1T8  P.  566.  65 
108  P.  151,  12  Cal.  App.  658.  Colo.  548. 

7  Arkansas    Valley    Ry.,    Light    &         •  EBcambia   County   Electric  Light 
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S  2203(5).     Kansas 

As  to  the  care  that  is  necessary  to  be  used  by  the  defendant  in 
the  suit,  I  will  say  to  you  that  this  being  a  dangerous  machine  for 
the  purpose  of  producing  and  distributing  electricity  in  the  city, 
the  law  holds  the  defendant  to  the  highest  degree  of  care  known 
for  the  purpose  of  preventing  injuries  arising  from  the  use  of  that 
instrument;  the  law  being  that  the  care  that  a  person  must  take 
in  the  use  of  an  appliance  that  may  be  dangerous  must  increase 
in  proportion  to  the  danger  in  the  use  of  the  appliance,  so  that, 
if  this  is  a  highly  dangerous  instrument,  then  the  highest  care 
would  be  necessary  in  providing  against  injuries  from  its  use.* 

12203(6).    Kentaoky 

You  are  instructed  that,  unless  the  jury  believe  from  the  evi- 
dence that  the  defendant  failed  to  exercise  the  utmost  care  and 
skill  in  the  construction  and  maintenance  of  said  wires,  or  in  prop- 
erly insulating  and  supporting  said  wires,  or  inspecting  or  keep- 
ing in  repair  the  same,  or  in  permitting  said  wires  to  become  in 
unsafe  proximity  to  each  other,  or  to  become  so  defective  as  to 
cause  them  to  break  and  fall  upon  said  street,  as  defined  in  in- 
struction No.  ,  and  unless  the  said  decedent    was  shocked 

and  killed  by  reason  of  such  failure  on  the  part  of  the  defendant, 
then  the  jury  should  find  for  the  defendant.'^® 

You  are  instructed  that  by  utmost  care  and  skill,  as  used  in 
these  instructions,  is  meant  the  highest  degree  of  care  and  skill 
known,  which  may  be  used  under  the  same  or  similar  circum- 
stances. By  ordinary  care,  as  used  in  these  instructions,  is  meant 
such  care  as  an  ordinarily  prudent  person  would  exercise  under 
like  or  similar  circumstances.^^ 

f  2203(7).    Oklahona 

You  are  instructed  that  the  defendant  is  not  an  insurer  and  is 
not  required  to  keep  its  property  in  such  shape  that  in  no  event 
can  parties  using  the  public  streets  be  injured ;  but  it  is  only  re- 
quired to  exercise  the  highest  degree  of  care  known  to  man  and  to 
the  science,  in  order  to  prevent  such  injury,  and,  when  such  care 
is  exercised,  it  will  not  be  liable  for  unavoidable  accidents  or  in- 
Junes.** 

5  2203(8).    Utah 

You  are  instructed  tfiat  the  defendant  railway  company  was 
not  an  insurer  of  the  safety  of  said  deceased,  and  that  the  duty 

6  Power  Co.  v.  Sutherland,  55  So.  83,  n  Lexington  Utilities  Co.  v.  Par- 
61  FltL.  167.                                                   ker's  Adm'x,  178  S.  W.  1178,  166  Ky. 

•  Leavenworth  Coal  Co.  v.  Ratch-     81, 
ford,  48  P.  927,  5  Kan.  App.  150.  12  Shawnee  Light  &  Power  Co.  v. 

10  Lexington   UtiUtles  Co.  v.  Par-      Sears,  95  P.  449,  21  Okl.  13. 
ker'8  Adm'x,  178  S.  W.  1173,  166  Ky. 
81. 
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of  ordinary  care  devolves  upon  all  persons,  and  at  all  times,  and 
by  such  care  is  meant  such  care  as  an  ordinarily  prudent  and  care- 
ful man  would  exercise'  under  like  circumstances  and  conditions.^ 

§  2204.    Care  required  in  construction  and  maintenance  of  poles 
and  wires 

§  2204(1).    South   Carolina 

I  charge  you,  as  matter  of  law,  that  a  company  of  this  kind, 
using  a  thoroughfare  or  public  highway  for  the  purpose  of  its  busi- 
ness, is  charged  in  law  with  great  care,  not  only  in  erection  of  the 
wires,  but  in  maintaining  and  keeping  them  in  repair.  They  must 
be  so  kept  and  conducted  that  a  citizen  pursuing  the  ordinary 
vocations  of  life  will  not  come  in  contact  with  them.  It  is  the 
business  of  the  company  to  so  erect  them  as  not  to  interfere  with 
the  safety  of  the  citizens  of  the  community  while  pursuing  their 
vocations  in  the  ordinary  walks  of  life.  The  question  for  you  is, 
were  these  wires  erected  so  as  to  anticipate  any  ordinary  occur- 
rence in  the  weather?  Was  it  the  act  of  God,  or  was  it  the  care- 
less or  loose  manner  in  which  the  wires  were  erected,  which  caused 
this  wire  to  break?  If  it  were  the  act  of  God — that  is,  such  an 
act  that  a  business  man  of  ordinary  forethought  and  prudence  could 
not  anticipate — then  the  company  would  not  be  liable  under  those 
circumstances.  But,  on  the  other  hand,  the  company  is  charged 
with  so  placing  their  wires,  and  so  keeping  them  in  repair,  as  to 
withstand  the  ordinary  weather — rain,  heat,  cold,  and  wind.  It  is 
alleged  on  the  part  of  the  company  that  that  wire  was  broken  in 
consequence  of  a  severe  windstorm.  Was  it  an  ordinary  windy 
day,  such  as  is  liable  to  occur  at  that  time  of  the  year,  or  was  it 
one  that  could  not  be  anticipated?  The  law  does  not  require  im- 
possibilities. If  a  cyclone,  that  could  not  be  anticipated  or  reason- 
ably foreseen,  was  the  cause  of  that  wire  falling,  atld  the  company 
was  not  negligent  in  allowing  it  to  remain  there  for  an  unreason- 
able length  of  time,  then,  under  these  circumstances,  it  would  not 
be  liable.  But  if  the  accident  was  due  to  the  wires  being  improp- 
erly erected,  or  improperly  maintained  in  repair,  or,  having  been 
properly  erected,  were  broken,  and  allowed  to  remain  on  the  streets 
an  unusually  long  time,  then,  if  the  injury  to  the  plaintiff  occur- 
red under  those  circumstances,  the  company  would  be  liable  to 
compensate  him  in  damages.  These  are  the  general  observations 
that  I  desire  to  call  your  attention  to  before  passing  upon  the 
points  of  law  that  I  have  been  requested  to  charge  you.** 

i'«  Hogpe  V.  Salt  lAke  &  O.  Ry.  Co.,      Power  Co.,  22  S.  E.  767,  45  S.  C.  146^ 
153  P.  585,  47  Utah,  266.  31  L.  R,  A.  577. 

i«  Mitchell  V.  Charleston  Light  & 
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f  2204(2).     T«XIS 

You  are  instructed  that  it  is  the  duty  of  an  electric  light  com- 
pany to  exercise  ordinary  care  and  diligence  in  constructing  and 
maintaining  its  poles  and  wires,  and,  if  it  fails  to  exercise  such 
care  and  diligence  in  constructing  and  maintaining  the  same  as 
a  person  of  ordinary  prudence  would  do  under  the  same  or  sim- 
ilar circumstances,  and  injury  thereby  results,  the  same  would  be 
negligence  and  it  would  be  liable.*' 

§  2205.    Care  required  in  fastening  wires  to  prevent  falling 

The  jury  are  instructed  that,  if  the  jury,  from  the  evidence,  be- 
lieve that  the  defendant  could,  by  the  exercise  of  due  care  and 
caution  in  and  about  its  business  of  lighting  the  streets,  stores,  and 
buildings  aforesaid,  have  prevented  one  of  its  wires  from  falling 
upon  the  premises  and  upon  the  shed  or  barn  of  the  plaintiff,  then 
it  was  its  duty  to  do  so;  and  if  the  same  could  have  been  pre- 
vented by  the  exercise  of  due  care  and  caution,  then  it  was  the 
duty  of  the  defendant  to  have  exerciseil  such  care  and  caution; 
and  if  you  find  that  such  care  and  caution  was  not  exercised,  and 
that  one  of  the  wires  of  the  defendant,  because  thereof,  did  fall 
into  or  upon  the  bam  or  shed  of  the  plaintiff,  then  the  defendant 
would  in  any  case  be  guilty  of  negligence.*' 

§  2206.     Injuries  caused  by  breaking,  and  collapse  into  street,  of 

electric  wires 
{2206(1).    Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant to  use  and  exercise  the  utmost  care  and  skill  in  the  construc- 
tion, management,  and  maintenance  of  its  wires,  which  carried  a 
current  of  electricity  at  the  place  where  the  decedent  was  killed, 
and  it  was  also  the  duty  of  said  company  to  exercise  and  use  the 
utmost  care  and  skill  to  properly  protect  and  support  said  wires, 
and  to  inspect  and  keep  the  same  in  repair,  and  to  exercise  and  use 
the  utmost  care  and  skill  not  to  permit  said  wires  to  become  or 
remain  in  unsafe  proximity  with  each  other,  or  to  become  so  de- 
fective as  to  cause  them  to  break  or  fall  upon  the  street  over 
which  said  wires  were  suspended,  or  to  permit  them  to  remain 
charged  with  a  current  of  electricity  while  fallen  upon  or  near 
said  street  or  sidewalk;  and  if  the  jury  believe  from  the  evidence 
that  the  defendant  failed  to  observe  said  duties,  or  any  of  them, 
and  that  because  of  such  failure  on  the  part  of  said  company,  if 
any,  the  said  wires  were  broken  and  fell  upon  or  near  the  street 
where  the  said  decedent  was,  and  that  because  of  said  failure,  if 
any,  the  said  wires  came  in  contact  with  and  shocked  and  killed 

IS  Temple  Electric  Light  Ck).  ▼.  i«  Leavenworth  Coal  Ck).  v.  Ratch- 
Halliburton  (Civ.  App.)  136  S.  W.  584.      ford,  48  P.  927,  5  Kan.  App.  150. 


§  2206(2)  INSTRUCTIONS  TO  JURIES  2558 

the  decedent  while  in  or  upon  said  street  or  sidewalk,  then  the 
jury  shall  find  for  the  plaintiff,  unless  they  find  for  the  defend- 
ant under  instruction  No. ." 

i  2206(2).    Missouri 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 

that  on  the day  of ,  the  defendant  company  owned, 

and  was  then  and  there,  and  for  some  time  prior  thereto  had  been, 

operating  a  street  railroad  over,  along  and  upon  street, 

a  public  thoroughfare  in  the  city  of ;  that  the  motive  power 

employed  by  defendant  in  operating  its  railroad  and  conducting^ 
its  said  business  was  electricity,  and  that  in  conducting  said  busi- 
ness, and  as  a  part  of  the  equipment  of  said  railroad,  defendant 
had  erected  and  strung  upon  poles  along  said  street  a  trolley  wire 
charged  with  electricity ;  and  if  you  further  find  from  the  evidence 

that  on  said  day,  at  a  point  on  street  near  the  southwest 

corner  of  the  public  square,  the  defendant  negligently  and  careless- 
ly permitted  the  trolley  wire  mentioned  in  evidence  to  become  old 
and  worn,  to  the  extent  of  impairing  or  weakening  the  tensile 
strength  thereof,  so  that  said  trolley  wire  was  insufficient  or  in- 
adequate for  the  use  mentioned  in  evidence;  and  if  the  jury  fur- 
ther find  from  the  evidence  that  on  the  morning  of  ,  by- 
reason  of  the  worn,  weakened,  defective  and  insufficient  condition 
of  said  trolley  wire,  if  you  find  it  was  worn,  weakened,  defective 

and  insufficient,  while  plaintiff  was  standing  on  street  at 

or  near  the  southwest  corner  of  the  public  square  in  said  city,  for 
the  purpose  of  taking  defendant's  street  car  to  his  place  of  busi- 
ness, said  trolley  wire  so  charged  with  electricity,  if  you  find  it 
was  charged  with  electricity,  was  negligently  and  carelessly  per- 
mitted by  the  defendant  to  suddenly  break  in  two  at  a  point  on 

street  in  said  city  near  the  southwest  corner  of  the  public 

square  where  said  wire  passes  under  the  switch  bar,  and  fall  to 
the  street,  breaking  and  carrying  with  it  in  its  fall  the  guy  wire 
also  charged  with  electricity,  and  if  you  further  believe  from  the 
evidence  that  said  wires  or  either  of  them  came  in  contact  with 
his  face  with  such  force  and  violence  as  to  cut  a  gash  in  his  up- 
per lip,  burning  his  face,  and  an  electric  current  was  thereby 
communicated  to  his  head,  face  or  body,  and  that  by  reason  there- 
of plaintiff  was  thrown  upon  the  street  and  injured;  and  if  you 
further  believe  from  the  evidence  that  defendant  knew,  or  by  the 
exercise  of  the  utmost  care  of  an  ordinarily  prudent  person  en- 
gaged in  the  same  or  similar  business  could  have  known^  the  worn, 
defective,  dangerous  and  insufficient  condition  of  the  trolley  wire, 

^'Lexington  Utilities  Co.  v.  Parker's  Adm%  178  S.  W.  1173,  166  Ky. 
81. 
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if  it  was  worn,  defective  and  insufficient,  a  sufficient  length  of 
time  before  the  injuries  complained  of  to  have  remedied  the  same 
and  averted  the  accident  and  failed  to  do  so;  and  if  you  further 
believe  from  the  evidence  that  the  plaintiff  in  standing  or  being 
upon  the  street  at  the  time  and  place  in  question  was  exercising 
ordinary  care  for  his  own  safety  in  so  doing  under  the  circum- 
stances shown  by  the  evidence — then  plaintiff  is  entitled  to  re- 
cover." 

§  2207.     Duty  to  anticipate  *and  guard  against  conditions  caused 
by  storm 

You  are  instructed  that,  although  the  jury  may  believe  from 
the  evidence  that  the  sleet  storm  mentioned  in  evidence  was  severe 
and  unusual,  yet  if  it  was  such  a  sleet  storm  as  common  experience 
teaches  people  in  this  vicinity  to  expect,  then  it  was  the  duty  of 
the  defendant  company  to  have  expected  the  same,  and  to  have 
made  and  used  precaution  to  guard  against  its  effects.** 

The  court  instructs  the  jury  that  if  they  believe  and  find  from 
the  evidence  that  on  the  morning  of  the  accident  in  controversy 
there  had  been  an  extraordinary  and  unusual  sleet  storm,  and  that 
defendant's  wires  were  covered  with  a  heavy  coat  of  sleet  and 
that  the  trolley,  pole,  without  fault  or  negligence  on  the  part  of  the 
defendant,  jumped  from  the  trolley  wire  and  caught  defendant's 
wires,  and  broke  said  wires  apart  so  as  to  cause  them  to  fall  and 
the  guy  wire  to  fly  around  and  hit  and  strike  the  plaintiff,  and 
that  the  trolley  poles  under  the  best  regulation  and  care  will  jump 
from  the  trolley  and  cannot  be  prevented  from  so  doing,  and  that 
the  cause  of  the  breaking  of  defendant's  wires  was  a  heavy  sleet- 
on  said  wires  caused  by  such  extraordinary  and'  unusual  sleet 
storm,  and  said  trolley  pole  jumping  from  the  trolley  wire  and 
catching  on  said  wires,  then  and  in  that  event,  defendant  is  not 
liable  in  this  case,  and  your  verdict  will  be  for  the  defendant.** 

§  2208.     Duty  to  repair  fallen  wires 

The  court  charges  the  jury  that  defendant  was  entitled  to  a  rea- 
sonable time  after  the  fall  of  the  wire  to  repair  it,  or  to  remove  it 
out  of  the  way  of  persons  using  the  street;  and,  if  the  jury  find 
that  the  injury  to  plaintiffs'  intestate  occurred  before  the  expiration 
of  such  a  reasonable  time,  then  the  plaintiffs  are  not  entitled  to  re- 
cover anything  in  this  action.** 

18  Booker  v.  Southwest  Missouri  R.  R.  Co.,  128  S.  W.  1012,  144  Mo.  App. 

Co..  128  S.  W.  1012,  144  Mo.  App.  273.  273. 

!•  Booker    v.    Southwest   Missouri         21  Birmingham  Ry.,  Light  &  Power 

Co.,  128  S.  W.  1012,  144  Mo.  App.  273.  Co.  t.  Jackson,  63  So.  782,  9  Ala.  App. 

30  Booker    v.    Southwest    Missouri  588. 
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§  2209.    Degree  of  care  required  as  to  overhead  trolley  system 

You  are  instructed  that  it  was  the  duty  of  the  defendant  company 
to  exercise  the  highest  degree  of  care  usually  exercised  by  prudent 
persons  engaged  in  the  same  or  similar  business  to  see  that  the 
streets  at  the  point  where  the  accident  occurred,  and  along  which 
the  defendant  maintained  its  overhead  trolley  wires,  were  at  all 
times  maintained  in  the  same  condition  as  to  safety  from  danger 
of  electricity  as  they  were  before  its  overhead  use  thereof  was  be- 
gun, so  that  persons  passing  along  said  street,  in  the  exercise  of  a 
lawful  occupation,  in  a  place  where  they  had  a  right  to  be,  are  not 
injured  thereby.** 

§  2210.    Duty  to  regulate  and  keep  under  control  amount  of  elec- 
tricity furnished  to  customers 
i  2210(1).   California 

You  are  instructed  that,  if  the  jury  b^elieve  from  the  evidence 
that  at  the  time  and  place  claimed  by  plaintiff  and  mentioned  in  the 
proof,  the  wires,  appliances,  and  apparatus  referred  to  in  this  ac- 
tion extended  from  defendant's  power  line  to  the  place  where  said 
wires  entered  the  tankhouse  of  plaintiff,  and  that  said  wires  were 
used  by  defendant  to  supply  plaintiff  with  electricity,  and  that  at 
said  time  and  place  mentioned  in  the  proof  they  were  under  the  su- 
pervision and  control  of  defendant,  then  it  was  the  duty  of  the  de- 
fendant, through  and  by  its  employes  in  charge  of  and  in  control  of 
said  wires,  appliances,  and  apparatus,  to  use  and  exercise  ordinary 
care  to  operate  and  control  same,  and  to  reasonably  control  and 
regulate  a  reasonably  safe  amount  of  electricity  to  pass  through 
said  wires,  apparatus,  and  appliances,  and  to  do  so  in  a  reasonably' 
safe  manner  for  the  reasonable  protection  of  plaintiff's  building  and 
property  from  fire.*' 

You  are  instructed  that,  if  defendant  used  ordinary  care,  and  was 
not  guilty  of  carelessness  or  negligence,  and  did  not  carelessly  or 
negligently  allow  the  wires,  appliances,  or  apparatus,  as  the  same 
are  described  in  the  amended  complaint,  to  become  in  such  condi- 
tion as  to  admit  a  dangerous  amount  of  voltage  of  electricity  to 
said  wires  in  said  tankhouse,  and  thereby  to  render  them  unsafe 
or  dangerous  with  respect  to  causing  fire  to  said  tankhouse,  you 
cannot  find  for  plaintiff  and  against  defendant.** 

i  2210(2).    Kontttoky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defendant 
to  exercise  the  utmost  care  and  skill  to  install  and  construct,  keep 

m 

22  Booker  v.  Southwest  Missouri  R.  t*  Silva     v.     Northern     CaUfomla 

Co.,  128  S.  W.  1012.  144  Mo.  App.  273.      Power  Co.,  162  P.  412,  32  CaL  App. 

2«  Silva     V.     Northern     CaUfornia      139. 
Power  Co.,  162  P.  412,  32  Cal.  App. 
139. 
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and  maintain,  inspect  and  repair,  control  and  operate,  its  lighting 
plant,  machinery,  wires,  transformers,  and  equipment  free  from 
danger  to  those  persons,  including  the  decedent,  who  had  the  right 
to  use  its  electrical  current  for  lighting  purposes,  and  to  make  same 
free  from  any  unusual,  unnecessary,  and  dangerous  current  of  elec- 
tricity into  the  building  used  by  the  deceased  as  a  drug  store,  at 
the  time  of  his  death,  and  that  if  the  jury  believed  from  the. evi- 
dence that  defendant  failed  to  so  construct,  maintain,  inspect, 
repair,  operate,  and  control  its  electrical  equipment,  wires,  trans- 
formers, or  current  of  electricity,  and  by  reason  of  its  failure  to  do 
any  of  these  things  the  deceased  received  into  his  body  an  unusual 
and  unnecessary  current  of  electricity,  and  as  a  direct  and  proxi- 
mate result  his  death  occurred,  the  jury  should  find  for  plaintiff.** 

§  2211.     Duty  to  guard  against  diversion  of  electric  ciu-rent 
You  are  instructed  that  if  the  jury  believe  from  the  evidence  that 

on  the  evening  of ,  the  defendant  caused  to  be  transmitted 

over  an  electric  arc  light  circuit  owned  and  operated  by  it  a  current 
of  electricity  of  such  character  that  it  was  liable  to  be  dangerous  to 
human  life,  if  diverted  in  whole  or  in  part  from  the  wire  of  such 
circuit ;  and  if  you  further  believe  that  the  wire  of  such  circuit  at 
the  time  such  current  was  so  transmitted,  if  it  was  so  transmitted, 
was  in  such  condition  that  such  circuit  was  liable  to  be  diverted  in 
whole  or  in  part  from  the  wire  of  such  circuit ;  and  if  you  further 
believe  that  such  current  was  so  liable  to  be  diverted,  if  so  liable, 
because  the  wire  of  such  circuit  was  electrically  connected  with 
the  ground  at  that  time  at  two  or  more  places  so  as  to  divert  a  suf- 
ficient volume  of  electricity  to  kill  a  man;  and  if  you  further  be- 
lieve from  the  evidence  that,  at  the  time  the  foregoing  conditions 
existed,  if  they  did  exist,  the  defendant  knew,  or  by  the  exercise  of 
reasonable  care  .and  prudence  could  or  should  have  known,  that 
such  condition  existed,  or  that  there  was  a  probability  of  their  ex- 
istence ;  and  if  you  further  believe  that  it  was  a  want  of  reasonable 
care  and  prudence  on  the  part  of  the  defendant  to  so  transmit  such 
current  of  electricity  under  the  circumstances  aforesaid  as  claimed 
by  the  plaintiff  to  have  existed,  and  you  find  that  each  and  every 
one  of  such  circumstances  did  exist;  and  if  you  further  find  that  by 
reason  of  such  a  diversion  of  the  whole  or  a  part  of  si/ch  a  current 
under  such  circumstances,  if  so  diverted  under  such  circumstances, 
the  whole  or  a  part  of  such  diverted  current  passed  through  and  in- 
to the  body  of and  killed  him,  without  contributory  negli- 
gence on  his  part,  and  that  the  diversion  of  such  a  current  so  trans- 

<>Sinitli'8  Adm'x  ▼.  Middesboro  Electric   Co.,  174   S.   W.   773.   164  Ky. 
46*  Ann.  C5as.  1917A.  1104. 
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mitted  was  the  proximate,  cause  of  the  death  of ,  and  that 

such  death  was  due  to  the  want  of  such  ordinary  care  and  prudence 
on  the  part  of  the  defendant  or  its  employes,  under  all  the  circum- 
stances found  by  you  to  exist;  and  you  further  believe  that  the 
plaintiff  on  said  day  was  the  wife  of  said and  suffered  pecu- 
niary loss  from  his  death,  your  verdict  should  be  for  the  plaintiff.** 

§  2212.    Duty  to  insulate  or  protect  wires 
§  2212(1).    Kentoeky 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant  to 
use  the  highest  degree  of  care  and  skill  known,  which  may  be  used 
under  the  same  or  similar  circumstances,  to  so  insulate  or  protect 
its  wires  as  to  make  them  free  from  danger  to  those  who  may  be 
brought  in  contact  with  them;  and  if  they  believe  from  the  evi- 
dence that  the  said  company  failed  to  so  insulate  or  protect  the 
wire  with  which  the  plaintiff's  decedent  came  in  contact,  and  that 
his  injuries  were  caused  as  the  direct  result  of  such  failure,  then 
the  law  is  for  the  plaintiff,  and  the  jury  should  find  for  the  plain- 
tiff such  a  sum  in  damages  as  will  be  a  fair  and  reasonable  com- 
pensation for  the  mental  and  physical  suffering  of  said  decedent,  if 
any,  caused  by  said  injury,  not  to  exceed  $ ,  unless  they  fur- 
ther believe  from  the  evidence  that  in  receiving  his  injury  plaintiff 
was  himself  negligent,  and  that  but  for  his  own  contributory  negli- 
gence, if  any,  he  would  not  have  been  injured.*''  ' 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  defendant 
to  so  insulate  or  protect  its  wires  as  to  make  them  free  from  danger 
to  those  who  may  be  brought  in  contact  with  them;  and  if  they 
shall  believe  from  the  evidence  that  the  said  company  failed  to  so 

insulate  or  protect  the  wire  with  which came  in  contact,  and 

that  his  injuries  were  caused  by  the  reason  of  such  failure,  then  the 
law  is  for  the  plaintiff,  and  they  shall  so  find,  unless  they  shall  fur- 
ther believe  from  the  evidence  that  the  said  — ■ ,  by  his  OAvn 

negligence,  contributed  to  cause  his  injuries,  and  that  he  would 
not  have  been  injured  but  for  his  contributory  negligence,  if  any 
there  was.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  was  injured  by  the  wire  of  the  defendant  at  a  point  where 
he  had  a  ri^ht  to  go  for  work,  business,  or  pleasure,  then  the  in- 
jury to  the  plaintiff  is  conclusive  proof  of  the  defective  insulation 
of  the  said  wire,  and  of  negligence  of  the  defendant.*^ 

2«  Harrison  v.  Kansas  City  Electric  trie  Light  Co.,  37  S.  W.  861,  100  Ky. 

Light  Co..  93  S.  W.  951,  195  Mo.  606.  173,  18  Ky.  Law  R^.  693,  34  L.  R, 

7  L.  R.   A.  (N.  S.)  293.  A.  812. 

27  Bowling   Green   Gaslight  Co.   v.  2»  McLaughlin   v.    Louisville    Elec- 

Dean's  Ex'x,  .134  S.  W.  1115,  142  Ky.  trie  Light  Co.,  37  S.  W.  851,  100  Ky. 

678.  173.  18  Ky.  Law  Rep.  693,  34  I4.  R.  A« 

2  8  McLaughlin   v.    LoulsviUe    Elec-  812. 


2563  ELECTRICITY     '  §  2212(2) 

{2212(2).    Maryland 

THe  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  the  defendant  company  owned  and  maintained  a  certain  insu- 
lated wire  carrying  electrical  current  of  high  voltage,  which  said 
wire  was  fastened  to,  and  supported,  by,  a  cross-arm  of  a  certain 

pole  located  in  the  bed  of avenue,  north  of street, 

in  the  city  of ;  and  if  the  jury  further  find  that  the  said  pole 

was  jointly  used  by  the  defendant  and  by  the  Telegraph 

Company;  and  if  the  jury  further  find  that ,  the  husband  of 

the  equitable  plaintiff,  was  employed  by  the  said Telegraph 

Company  as  a  telegraph  lineman,  and  that  in  the  course  of  his  du- 
ties in  such  employment  it  became  necessary  for  him  to  ascend 
the  said  telegraph  pole,  and  to  come  into  close  proximity  or  con- 
tact with  the  said  wire  owned  by  the  defendant;  and  if  the  jury 
further  find  that  the  insulation  on  the  said  wire,  at  the  time  of  the 
happening  of  the  events  which  are  the  subject  of  this  suit,  was  de- 
fective, so  as  to  make  this  said  wire  a  source  of  danger  to  persons, 
coming  into  close  proximity  or  contact  with  the  same,  and  that  the 
defendant  knew,  or  by  the  exercise  of  due  care  ought  to  have 
known,  of  such  defect ;  and  if  the  jury  further  find  that,  while  the 
said was  so  engaged  in  his  duties,  and  exercising  such  rea- 
sonable care  as  might  be  expected  of  a  reasonably  prudent  man 
under  the  circumstances,  he  came  into  contact  with  said  wire,  an8 
received  the  injuries  from  which  he  died — then  the  verdict  of  the 
jury  should  be  for  the  plaintiflF.*® 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  the  defendant  company  owned  and  maintained  a  certain  insu- 
lated wire  carrying  electrical  current  of  high  voltage,  which  said 
^Hre  was  fastened  to,  and  supported  by,  a  cross-arm  of  a  certain 

pole  located  in  the  bed  of avenue,  north  of street,  in 

the  city   of  ;    and  if  the  jury  further  find  that  the  said 

pole  was  jointly  used  by  the  defendant  and  by  the Telegraph 

Company;  and  if  the  jury  further  find  that ,  the  husband  of 

the  equitable  plaintiff,  was  employed  by  the  said Telegraph 

Company  as  a  telegraph  lineman,  and  that  in  the  course  of  his  du- 
ties in  such  employment  it  became  necessary  for  him  to  ascend 
the  said  telegraph  pole  and  come  into  close  proximity  or  contact 
with  the  said  wire  owned  by  the  defendant ;  and  if.  the  jury  fur- 
ther find  that  the  said  defendant  had,  prior  to  the  time  of  the  hap- 
pening of  the  events  which  are  the  subject  of  this  suit,  caused 
certain  cuts  to  be  made  in  the  insulation  of  said  wire  at  or  near  the 
point  where  the  same  was  fastened  to  said  cross-arm  of  said  pole 
for  the  purpose  of  making  tests,  or  for  some  other  purpose,  and 

>«  Consolidated  Gas,  Electric  Light  &  Power  Co.  y.  State,  to  Use  of 
Smith,  72  A.  651,  109  Md.  1S6. 
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that  said  defendant  had  negligently  allowed  the  said  cut  places 
in  said  insulation  to  remain  bare  and  uncovered,  so  as  to  make 
the  said  wire  a  source  of  danger  to  persons  coming  into  close  prox- 
imity or  contact  with  said  bare  and  uncovered  portions  thereof; 
and  if  the  jury  further  find  that,  while  the  said was  so  en- 
gaged in  his  duties,  and  exercising  such  reasonable  care  as  might 
be  expected  of  a  reasonably  prudent  man  under  the  circumstances, 
he  came  into  contact  with  said  bare  and  uncovered  portions  of 
said  wire,  and  received  the  injuries  from  which  he  died — then  the 
verdict  of  the  jury  should  be  for  the  plain  tiff  .*f 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  the  defendant  company  owned  and  maintained  a  certain  in- 
sulated wire  carrying  electrical  current  of  high  voltage,  which  said 
wire  was  fastened  to  and  supported  by  a  cross-arm  of  a  certain 

pole  located  in  the  bed  of avenue,  north  of street,  in 

the  city  of ;   and  if  the  jury  further  find  that  the  said  pole 

was  jointly  used  by  the  defendant  and  by  the  Telegraph 

Company;   and  if  the  jury  further  find  that ,  the  husband 

of  the  equitable  plaintiff,  was  employed  by  the  said Tele- 
graph Company  as  a  telegraph  lineman,  and  that  in  the  course  of 
his  duties  in  such  employment  it  became  necessary  for  him  to  as- 
cend the  said  telegraph  pole,  and  to  come  into  close  proximity  or 
Sontact  with  the  said  wire  owned  by  the  defendant;  and  if  the 
jury  further  find  that  the  insulation  on  said  wire,  at  the  time  of 
the  happening  of  the  events  which  are  the  subject  of  this  suit,  'was 
defective  because  of  the  negligence  of  the  defendant,  so  as  to  make 
the  said  wire  a  source  of  danger  to  persons  coming  into  close  prox- 
imity or  contact  with  the  same;  and  if  the  jury  further  find  that, 

while  the  said was  so  engaged  in  his  duties,  and  exercising 

such  reasonable  care  as  might  be  expected  of  a  reasonably  pru- 
dent man  under  the  circumstances,  he  came  into  contact  with  said 
wire,  and  received  the  injuries  from  which  he  died — then  the  ver- 
dict of  the  jury  should  be  for  the  plaintiff,** 

f  2212(3).    West  Virginia 

The  court  instruct?  the  jury  that  it* was*  the  duty  of  the  defendant 
to  not  only  protect  any  portion  or  portions  of  its  wires  in  close 
proximity  to  the  north  end  of  the  balcony,  mentioned  in  evidence, 
that  may  be  exposed,  by  proper  insulation,  so  that  persons  coming, 
in  contact  therewith  in  the  performance  of  their  work  would  not 
be  injured,  but  it  was  also  the  duty  of  the  defendant,  by  proper  in- 

si  ConsoUdated  Gas,  Electric  Light  '2  Consolidated  Gas,  Electric  Li^ht 
&  Power  Co.  v.  State,  to  Use  of  Smitli,  &  Power  Co.  v.  State,  to  Use  of  Smith, 
72  A.  651,  109  Md.  186.  72  A.  651,  109  Md.  186. 
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spection  from  time  to  time,  to  see  that  said  insulation  was  kept  in 
a  proper  condition." 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  one  of  the  wires  of  the  defendant,  in  close  proximity  to 
the  north  end  of  the  balcony  mentioned  in  evidence,  was  not  prop- 
erly insulated,  and  that was  attempting  to  release  the  ban- 
ner on  the  north  end  of  s^id  balcony,  and  leaned  over  said  balcony,. 
and,  without  negligence  on  his  part,  was  thereby  brought  in  con- 
tact with  said  wire  where  it  was  improperly  insulated,  and  by  reason 
of  such  contact  received  a  shock  of  electricity  from  said  wire 
which  caused  his  death,  then  the  jury  should  find  a  verdict  for  the 
plaintiflf.** 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that was  attempting  to  release  the  banner  on  the 

north  side  of  the  balcony  mentioned  in  evidence,  and  leaned  over  the 
balcony  in  such  a  way  that  he  was  brought  in  close  proximity  to 
the  wire  of  the  defendant,  and  that  by  some  accident  his  hand  came 
in  contact  with  said  wire,  and  that  said  wire  at  the  point  of  con- 
tact was  improperly  insulated,  and  that  he  thereby  received  from 
said  wire  the  shock  of  electricity  which  caused  his  death,  and  fur^ 
ther  believe  that  he  received  such  shock  of  electricity  by  reason  of 
the  failure  of  the  defendant  to  properly  insulate  its  wires  at  the 

point  where came  in  contact  therewith,  then  the  jury  should 

find  a  verdict  for  the  plaintiff.^* 

§  2213.     Liability  of  electric  light  company  to  employees  of  tele- 
phone company 

You  are  instructed,  gentlemen  of  the  jury,  that  an  electric  light 
company,  which  maintains  its  wires  so  near  the  wires  used  by  a 
telephone  company  that  the  employes  of  the  telephone  company  in 
the  performance  of  their  ordinary,  duties  are  liable  to  come  in  con- 
tact with  such  wires  of  the  electric  company,  owes  the  employes  of 
such  telephone  company  the  duty  of  so  constructing  or  insulating 
its  wires  as  to  render  them  harmless  to  the  touch  and  to  use  rea- 
sonable and  Ordinary  care  to  so  construct  and  insulate  its  wires  as 
to  prevent  injury  to  such  employes  of  the  telephone  company  while 
engaged  in  the  performance  of  their  duties,  and  without  negligence 
upon  the  part  of  such  telephone  company's  employes.** 

You  are  instructed,  gentlemen  of  the  jury,  if  you  believe  from  the 
evidence  in  this  case  tbat  the  electric  light  company's  wires  were 
maintained  so  near  the  wires  of  the  telephone  company  that  em- 

S3  Thomas   v.    Wheeling   Electrical  sc  Thomas   v.   Wheeling   Electrical 

C4>.,  46  S.  E.  217,  54  W.  Va.  395.         ,  Co.,  46  S.  E.  217,  54  W.  Va.  395. 

>«  Thomas   v.   Wheeling   Electrical  «« Duncan    Electric   &    Ice   Co    v. 

Co^  46  S.  B.  217,  54  W.  Va.  395.  Chrlsman,  157  P.  1031,  59  Okl.  67. 
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ployes  of  such  telephone  company  in  the  performance  of  their  or- 
dinary duties,  with  reasonable  and  ordinary  care  and  caution,  were 
liable  to  come  in  contact  with  said  wires  of  said  electric  light  com- 
pany, either  by  direct  contact  or  by  reason  of  connecting  wires, 
and  if  you  further  find  from  the  evidence  in  this  case  that  the  de- 
fendant light  company  failed  to  use  ordinary  care  and  caution  in 
protecting  and  insulating  its  wires,  and  that  by  reason  of  such 
negligence  on  the  part  of  the  defendant  company  the  deceased, 
while  in  the  performance  of  his  usual  and  ordinary  duties,  and 
without  negligence  or  want  of  ordinary  care  and  caution  upon  hi? 
part  was  injured  and  killed,  and  if  you  further  believe  from  the 
evidence  in  this  case  that  the  failure  of  the  defendant  electric  com- 
pany to  insulate  its  wires  or  to  use  reasonable  and  ordinary  care 
in  the  construction  of  its  wires  was  the  proximate  cause  of  such 
injury  and  death  of  said  deceased,  then  your  verdict  should  be 
for  the  plaintiff  in  such  sutn  as  you  may  find  from  the  evidence 
and  from  the  instructions  hereinafter  given  you.*' 

§  2214.    Precautions  to  be  taken  where  necessary  to  maintain  ^re 
uninsulated 

You  are  instructed  that,  if  you  find  from  all  the  evidence  that 
the  defendant  ■  Railway  Company  knew,  or  in  the  exercise 

of  reasonable  care  and  diligence  should  have  known,  that  it  might 
become  necessary  for  workmen  to  go  upon  the  roof  of  said  sub- 
station in  the  performance  of  said  work,  or  that  workmen  would  be 
apt  to  be  called  upon  or  go  upon  the  roof  of  said  substation  in  the 
performance  of  said  work,  and  thereby  come  in  such  close*  prox- 
imity to  the  said  high-tension  wires  that  they  would  be  apt  to  re- 
ceive a  dangerous  current  of  electricity  therefrom,  and  if  you 
further  find  from  all  the  evidence  in  this  case  that  the  deceased 

was  directed  by  said and to  go  upon  the  said  roof 

to  do  said  work,  and  that  the  deceased  did  not  know  of  the  dan- 
gers in  coming  in  contact  with  or  in  close  proximity  to  said  high- 
tension  wires  located  upon  the  roof  of  said  substation,  and  if  you 
should  further  find  from  all  of  the  evidence  that  the  defendant 
Railway  Company  maintained  said  high-tension  wires  un- 
insulated and  unguafded  while  said  work  was  being  performed,  and 
gave  no  warning  to  said  deceased  of  the  dangers  that  might  arise 
to  said  deceased  by  coming  in  contact  with  or  in  close  proximity  to 
the  said  high-tension  wires,  and  that  the  said  deceased  in  the 
prosecution  of  said  work  or  while  going  to  or  from  his  said  work, 
while  not  knowing  that  it  \Vas  dangerous  to  come  in  contact  with  or 
close  proximity  to  the  said  high-tension  wires,  came  in  contact 

»T  Duncan    Electric   &    Ice   Co.   v.  Chrisman,  157  P.  1031,  59  Okl  67. 
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with,  or  in  close  proximity  to,  the  said  high-tcnsion  wires  and 
thereby  received  an  electric  shock  from  the  said  high-tension  wires,- 
from  which  he  died,  your  verdict  should  be  for  the  plaintiff,  un- 
less you  should  further  find  that  the  said  deceased  knew,  or  by  the 
exercise  of  ordinary  care  should  have  known,  of  the  danger  which 
might  arise  from  coming  in  contact  with  or  in  close  proximity  to 
said  high-tension  wires,  or  unless  you  should  further  find  that  the 
said  deceased  was  guilty  of  contributory  negligence.** 

§  2215.  Duty  to  guard  against  wires  becoming  charged  by  con- 
tact with  other  electrical  systems 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  company,  or  its  agents  or  employes  in 
charge,  knew,  or  by  the  exercise  of  care  commensurate  with  the 
danger  might  have  known,  that  one  of  its  wires  strung  over  and 
along street,  between  and  streets,  had  be- 
come broken  and  detached  from  its  proper  position  on  its  telephone 
poles,  and  had  come  in  contact  with,  or  attached  to,  one  of  the 
iieavily  charged  electric  wires  of  the  street  car  company,  in  such 
TTianner  as  to  be  liable  to  be  or  become  charged  with  a  dangerous 
current  of  electricity,  and  in  such  position  as  to  be  liable,  by  a 
change  of  position  or  otherwise,  to  injure  a  child  passing  along  or 
being  in  said street,  then  it  was  the  duty  of  the  said  defend- 
ant company  and  its  agents  or  employes  in  charge  to  remove  said 
wire,  and  a  failure  to  discharge  that  duty  would  be  negligence.** 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant   had   erected,  and  on   the day 

of ,  maintained,  on  E.^  street,  between  M.  and  T.  streets, 

in  the  city  of  ,  a  telephone  system  operated  for  pay,  con- 
sisting in  part  of  telephone  poles  planted  in  and  along  said  E. 
street,  between  said  M.  and  T.  streets,  and  had  attached  to  said 
poles  certain  telephone  wires,  forming  part  of  its  telephone  system, 
and  that  said  E.  street,  at  said  point,  was  a  public  highway  over 

which  the  public  was  accustomed  to  travel,  and  that  the  

company,  at  the  same  time,  on  said  E.  street,  between  M.  and  T. 
streets,  maintained  an  electric  trolley  street  car  system,  one  or 
more  of  the  wires  of  which  were  charged  with  a  dangerous  current 
ct  electricity,  it  was  then  the  duty  of  the  said  defendant  to  use  care 
commensurate  with  the  danger  and  consistent  with  the  practical 
conduct  of  its  business  to  inspect  and  maintain  its  said  wires,  in  or- 
der to  prevent  its  said  wires  from  coming  in  contact  with  the  said 

ts  Hogge  ▼.  Salt  Lake  &  O.  Ry.  Co.,      the  defendant  an  insurer,  was  not 
153  P.  585,  47  Utah,  266.    An  objec-      good,  in  view  of  other  instructions, 
tion  to  this  instruction,  that  it  made         39  Lynchburg  Telephone  Co.  y.  Bok- 

ker,  50  S.  R  148,  103  Va.  594, 
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heavily  charged  wires  of  such  company  in  such  manner  as  to  be- 
-come  charged  with  a  dangerous  current  of  electricity,  and,  while 
so  charged,  to  prevent  injury  to  every  one  who  may  be  lawfully  in 
proximity  to  such  wires  or  liable  to  come  accidentally  or  otherwise 
in  contact  with  them,  and  any  failure  upon  the  part  of  said  de- 
fendant company  to  discharge  said  duty  would  be  negligence.*^ 

The  court  instructs  the  jury  that  although  they  may  believe  from 
the  evidence  that  the  defendant  had  constructed  and  put  up  its  poles 
and  telephone  wires  along  E.  street,  between  M.  and  T.  streets,  be- 
fore the company  erected  and  constructed  its  electric  trolley 

street  car  system  along  said  E.  street,  between  the  streets  afore- 
said, and  that  thereafter  such  company  erected  and  constructed  its 
said  electric  trolley  street  car  system,  with  its  trolley  wires  and 
feed  wires,  charged  with  a  heavy  and  dangerous  current  of  elec- 
tricity, under  or  lower  than  the  wires  of  the  said  defendant,  thic 
fact  does  not  absolve  the  said  defendant  from  the  duty  to  exercise 
the  degree  of  care  and  diligence  in  inspecting  and  maintaining  its 
own  wires,  as  set  forth  in  instruction  No  — '• ;  it  being  immate- 
rial which  system  was  first  constructed  in  said  street.** 

§  2216.    Duty  to  guard  against  injuries  from  lightning 

The  court  further  instructs  the  jury  that,  while  the  defendant 
company  was  not  required  to  guarantee  the  safety  of  the  wire  at- 
tached to  the  house  of  intestate's  father  under  all  possible  condi- 
tions and  circumstances,  it  was  required  to  exercise  that  due  and 
ordinary  care  which  the  present  state  of  scientific  knowledge,  as  well 
as  common  observation  of  the  nature  of  electricity  and  the  enor- 
mous power  of  lightning  would  suggest  as  reasonably  necessary  for 
the  protection  of  life  along  its  line  and  wires.  And  if  the  jury  shall 
believe  from  the  evidence  that  the  death  of  the  intestate  was 
caused  by  lightning  conducted  over  a  wire  which  defendant  com- 
pany had  attached  to  the  house  for  her  father  where  she  was  at 
the  time  of  her  death,  and  that  her  death  was  due  to  the  failure  of 
the  defendant  company  to  exercise  such  due  and  ordinary  care  as 
aforesaid,  and  without  negligence  on  her  part,  they  shall  find  for 
the  plaintiflF.** 

J  2217.    Duty  with  respect  to  service  wires  after  discontinuance  of 
service 

You  are  instructed  that  the  defendant  was  not  bound  to  antici- 
pate that  a  third  party  might  so  move  the  lunch  wagon  as  to  make 

the  service  wires  leading  to  it  dangerous  to  the  public,  nor  was  it 

< 

*o  Lynchburg  Telephone  Co.  v.  Bok-  42  Norfolk   &   P.   Traction    Co.    v. 

iker,  «0  S.  E.  148,  103  Va.  694.  Daily's  Adm'r,  69  S.  E.  963,  111  Va. 

*i  Lynchburg     Telephone     CJo.     v.  663. 
iBokker,  60  S.  m  X48,  103  Va.  694. 
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bound  to  anticipate  that  the  lunch  wagon  might  be  moved  without 
notice  to  it.  What  the  defendant  was  required  to  do  in  this  cas'e 
was,  after  the  removal  of  the  meter,  to  exercise  a  reasonable  in- 
spection with  reference  to  the  condition  of  the  wires.  If  the  current 
is  left  upon  them,  they  must  exercise  a  certain  care — reasonable 
care  in  the  inspection  of  their  property  to  see  that  by  the  action  of 
the  elements  or  otherwise  those  wires  are  not  broken  or  removed 
from  the  building  and  so  become  a  danger  to  the  public  in  general. 
The  question  for  your  determination,  gentlemen  of  the  jury,  is 
whether  these  wires,  which  had  been  removed  by  the  contractor 
and  wound  in  loops  around  the  bracket,  had  come  down  to  the 
^ound  and  remained  upon  the  ground  such  a  length  of  time  that 
the  defendant  company,  considering  the  dangerous  character  of 
such  wires,  ought  by  a  reasonable  degree  of  care  to  have  known 
of  its  condition  and  remedied  it.  If  anybody  is  furnishing  elec- 
tricity as  furnished  by  the  defendant  company  in  this  case,  a  very- 
high  degree  of  care  is  enjoined,  and  I  may  say,  gentlemen  of  the 
jury,  it  is  perhaps  the  highest  degree  of  care  which  is  reasonably 
practicable  under  the  circumstances  of  the  case.** 

§  2218.    Injuries  caused  by  sagging  of  wires  permitting  primary 
and  secondary  wires  to  come  into  contact  ^ 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 

evidence  that  on  or  about  the day  of ,  the  plaintiff  was 

the  wife  of ,  the  deceased,  and  that  at  and  prior  to  said  date 

the  defendant  owned  and  operated  the  electric  light  wires  in  the 

alley  between  and  streets  in  — — ;    and  if  you 

further  believe  and  find  from  the  evidence  that  the  defendant  had 
carelessly  and  negligently  permitted  the  primary  and  secondary 

electric  wires  upon  certain  poles  in  said  alley,  near  the  

laundry  plant,  to  become  so  out  of  repair,  if  they  did  so,  that  the 
same  were  not  stretched  tight  upon  the  poles  carrying  the  same, 
but  were  allowed  to  sag  in  such  manner  as  to  permit  them  to  touch 
one  another;  and  if  the  jury  further  believe  and  find  from  the 
evidence  that  because  of  such  condition  of  said  wires  at  said  place, 
if  you  believe  and  find  from  the  evidence  it  existed,  a  deadly  and 
dangerous  current  of  electricity  passed  from  said  primary  wire  to 
said  secondary  wire  and  into  the  laundry  building  in  question,  and 
into  and  along  the  drop  cord  in  evidence;  and  if  the  jury  further 
believe  and  find  from  the  evidence  that  by  reason  thereof  and  on 
account  of  the  negligence  of  the  defendant  in  the  manner  hereinbe- 
fore set  out,  if  you  believe  and  find  from  the  evidence  the  defend- 
ant was  so  negligent,  the  wires,  light  cords,  or  lines,  and  extension; 

"  Swaczyk  v.  Detroit  Edison  Co.,  174  N.  W.  .197,  207  Mich.  494. 
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cords  in  the  building  where  plaintiff's  husband  worked,  were  made 
dangerous  and  not  reasonably  safe;  and  if  the  jury  further  believe 
and  find  from  the  evidence  that  at  such  time,  to  wit,  on  or  about 

,  the  defendant  knew,  or  by  the  exercise  of  ordinary  care 

might  have  known,  that  said  wires  were  out  of  repair  and  not  rea- 
sonably safe  by  reason  of  the  sagged  condition  thereof  heretofore 
referred  to,  if  you  believe  and  find  from  the  evidence  said  sagg^ed 
condition  existed,  for  persons  working  in  the  laundry  in  questign ; 
and  if  the  jury  further  believe  and  find  from  the  evidence  that  on 

said  ,  plaintiff's  said  husband,  in  the  performance  of   his 

work  in  and  about  said  laundry,  took  hold  of  a  drop  cord  in  said 
building,  and  that  in  said  cord  was  then  and  there,  through  the 
negligence  of  the  defendant,  as  above  set  forth,  if  you  believe  and 
find  from  the  evidence  the  defendant  was  so  negligent,  a  deadly  and 
dangerous  current  of  electricity,  if  you  believe  and  find  from  the 
evidence  there  was  in  said  cord  at  said  time  a  dangerous  and  deadly 
current  of  electricity;  and  if  you  further  believe  and  find  from  the 
evidence  that  directly,  because  of  the  carelessness  and  negligence  of 
the  defendant  in  the  particulars  hereinbefore  set  out,  if  you  believe 
and  find  from  the  evidence  said  defendant  was  so  negligent,  and 
by  reason  of  the  deadly  and  dangerous  current  of  electricity  in  said 
cord,  if  you  believe  and  find  from  the  evidence  there  was  a  deadly 
and  dangerous  current  of  electricity  in  said  cord,  and  by  reason  of 
plaintiff's  said  husband  coming  in  contact  with  said  cord,  if  you 
believe  and  find  from  the  evidence  he  did  so  come  in  contact  with 
said  cord,  plaintiff's  said  husband  was  killed  by  an  electric  shock  or 
current,  while  exercising  feasonable  care  for  his  own  safety,  if  you 
believe  and  find  from  the  evidence  he  was,  at  said  time  and 
place,  exercising  reasonable  care  for  his  own  safety — then  your  ver- 
dict will  be  for  the  plaintiff.** 

§  2219.  Liability  as  to  trespassers  or  licensees — Willfulness  or 
wantonness  of  conduct  of  defendant 
The  court  charges  the  jury  that  before  a  party  can  be  said  to  be 
guilty  of  willful  or  wanton  conduct  it  must  be  shown  that  the  per- 
son charged  therewith  was  conscious  of  his  conduct,  and  conscious, 
from  his  knowledge  of  the  existing  conditions,  that  injury  would 
likely  or  probably  result  from  his  conduct,  and  that,  with  reckless 
indifference  to  consequences,  he  consciously  and  intentionally  did 
some  wrongful  act,  or  omitted  some  known  duty  which  produced 
the  injury.** 

4«  Vessels  v.  Kansas  City  T^ight  &         «s  Blrminghanl  Ry.,  I«lght  &  Power 
Power  Ck).  (Mo.)  219  S.  W.  80.  Co.  v.  Jackson,  63  So.  782,  9  Ala.  App. 

588. 
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§  2220.    Liability  of  electric  street  railroad  to  employees  of  inde- 
pendent contractor  erecting  coal  chute  on  premises  of 
railroad 
The  court  instructs  the  jury  that  a  different  rule  of  law  applies 
as  between  the  plaintiff  and  his  employer,  and  as  between  him  and 
the  railway  company,  touching  the  risks  assumec)  by  and  the  de- 
gree of  care  to  be  exercised  towards  the  plaintiff  in  respect  to  the 
charges  of  negligence  made  by  the  plaintiff  against  these  defend- 
ants, respectively,  and  you  are  instructed  that,  as  between  the 

plaintiff  and  the  employing  defendant  the  Company,  the 

plaintiff  assumed  the  risks  of  injury  from  contact  with  the  wires  in 
question  so  far  as  such  risks  were  obvious,  or  as  discernible  to  him 
as  they  were  to  such  defendant,  the Company,  and  its  fore- 
man, by  the  exercise  of  ordinary  care,  to  the  extent  that  their  re- 
spective opportunities  for  inspection  of  such  wires  and  knowledge 
of  such  risks  were  equal.** 

§  2221.     Duty  as  to  children — Attractive  nuisance 

The  jury  are  instructed  that,  if  they  shall  believe  from  the  evi- 
dence that  the  abandoned  gas  container  or  pit,  upon  the  premises, 
described  in  the  evidence,  was  unusually  attractive  to  children,  and 
that  before  the  accident  to  the  plaintiff,  mentioned  in  the  evidence, 
children  were  attracted  by  it,  and  did,  and  were  accustomed  to  go 
upon  said  lot  and  about  the  pit  and  play,  and  that  the  defendant 
knew  thereof;  and  that  the  defendant  maintained  upon  said  lot 
near  the  pit  electric  wires  and  transformers,  and  that  said  wires 
were  dangerous  by  reason  of  the  high  current  of  electricity  carried 
upon  them,  or  that  the  insulation  upon  one  of  the  electric  wires 
was  defective,  and  rendered  contact  with  the  wire  daitgerous,  and 
that,  at  the  time  of  the  accident,  or  before,  the  defendant  knew,  or, 
by  the  exercise  of  the  highest  degree  of  care  and  skill  which  may 
be  used  under  similar  circumstances,  could  have  known,  thereof; 
and  if  the  jury  shall  further  believe  from  the  evidence  that  at  the 
time  of  the  accident  to  the  plaintiff  one  of  the  boards,  constituting 
a  part  of  the  board  fence  inclosing  the  electric  wires  and  trans- 
foraiers  upon  said  lot  was  broken,  and  that  an  opening  in  said  fence 
was  thereby  left  at  such  height  and  of  such  character  as  rendered 
the  electric  wires  and  transformers,  inclosed  by  the  fence,  so  acces- 
sible to  children  playing  upon  the  lot  and  about  the  pit,  that  danger 
to  them  coming  in  contact  with  the  electric  wires  and  transformers 
would  reasonably  be  anticipated,  and  that  such  danger  reasonably 
to  be  anticipated,  if  such  there  was,  from  said  condition  was,  or  by 

«<  Clark  v.  St  Louis  &  S.  Ry.  Co.,  exacted  from  the  company  more  than 

137  S.  W.  583,   234   Mo.   396.     The  ordinary  care,  and  that  it  permitted  u 

street  railroad  company  objected  to  recovery  against  it,  althoug^i  the  'Ian- 

this  instruction  oa  the  gronnd  that  it  ger  of  the  wires  was  obrlotis. 
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the  exercise  of  the  highest  degree  of  care  which  may  be  used  under 
the  circumstances  could  have  been,  known  to  the  defendant;  and 
if  the  jury  shall  believe  from  the  evidence  that  the  defective  insula- 
tion, if  such  there  was,  and  the  opening  in  the  fence  of  the  charac- 
ter hereinbefore  required,  if  it  was  of  that  character,  amounted  to 
and  was  a  failure  on  the  part  of  the  defendant  to  exercise  the  high- 
est degree  of  care  and  skill  which  may  be  used  under  the  circum- 
stances to  protect  its  electric  wires  and  transformers  from  contact 
with  children  playing  upon  the  lot,  and  that  by  reason  of  such  fail- 
ure the  plaintiff,  while  playing  upon  said  lot,  and  iti  pursuit  of  a 
frog  which  had  entered  the  inclosure,  thrust  himself  into  or  through 
said  opening  in  the  fence  and  came  in  contact  with  the  defendant's 
electric  wire  and  was  thereby  injured — the  jury  will  find  for  the 
plaintiff,  unless  the  jury  shall  further  believe  as  in  the  third  in- 
struction, in  which  event  the  jury  will  find  for  the  defendant.*' 

§  2222.    Proximate  cause 

{  2222(1).    Marylanil 

The  court  instructs  the  jury  that  they  cannot  find  for  the  plain- 
tiffs in  this  case  unless  they  find:  (1)  That  the  deceased,  at  the 
time  of  his  accident,  was  using  due  and  ordinary  care  such  as  an 
ordinarily  careful  and  prudent  lineman,  would  use  under  similar  cir- 
cumstances ;  and  (2)  that  the  defendant  was  guilty  of  some  act  of 
negligence  on  its  part,  which  directly  contributed  to  the  happening 
of  the  accident  resulting  in  his  death.** 

i  2222(2).    Michigan 

You  are  instructed  that,  if  you  find  that  this  wire  was  allowed  to 
remain  thefe  hanging  in  the  highway  as  the  plaintiff  claims,  and 
that  the  defendant  knew,  or  by  ordinary  diligence  would  have 
known;  that  fact;  that  is,  that  it  was  out  of  place  and  danglings  in 
the  highway,  the  defendant  would  be  negligent,  but  he  would  not 
necessarily  be  liable;  and,  if  you  further  find  that  a  reasonably 
prudent  person,  under  the  circumstances,  might  have  expected  or 
anticipated  that  the  wire  would  come  in  contact  with  the  third 
rail  of  the  interurban  company,  and  cause  such  an  injury,  you 
would  then  be  justified  in  finding  that  the  defendant's  negligence 
was  the  proximate  cause  of  the  injury,  or  one  of  the  proximate 
causes.  By  proximate  cause  I  mean  the  immediate  producing 
cause  of  the  injury.  To  make  it  the  proximate  cause,  the  result 
or  injury  must  be  the  natural  and  probable  consequence  of  the 
negligent  act.  Now,  the  defendant  says  that  the  death  of  the  boy 
in  the  manner  shown  by  the  evidence  was  not  a  natural  and  prob- 

*T  Union  Light,  Heat  &  Power  Co.  *»  CJonsolldated  Gas,  Electric  lyight 
V.  Lunsf ord,  225  S.  W.  741,  X89  Ky.  &  Power  Co.  v.  State,  to  Use  of  Smith, 
785.  72  A.  051,  109  Md.  186. 
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able  consequence  of  the  negligent  act,  that  is,  of  allowing  the  wire 
to  remain  dangling  in  the  highway  near  the  third  rail,  but  that  an 
mtervening  human  agency  in  the  person  of  three  ■  '  boys  pro- 
duced this  injury.  The  defendant  was  not  bound — it  is  true  the  de- 
fendant was  not  bound  to  anticipate  that  unauthorized  persons 
would  interfere  wrongffully  with  its  wire.  But  if,  under  the  cir- 
cumstances, considering  the  manner  in  which  the  highway  was 
used  and  the  proximity  of  the  dangerous  third  rail,  and  the  fact 
that  children  frequently  passed  at  this  point  in  the  highway — I  say, 
considering  these  and  all  the  other  circumstances,  if  under  these 
circumstances  the  "    Telephone  Company  reasonably  should 

have  expected  or  anticipated  that  children,  acting  from  boyish  in- 
stincts and  impulses,  would  interfere  by  meddling  with  or  playing 
with  the  wire,  the  act  of  the  defendant  would  be  the  proximate 
cause  of  the  injury,  notwithstanding  the  other  intervening  cause 
or  the  intervening  cause.  If  you  find  that,  acting  as  an  ordinarily 
prudent  person,  the  defendant  might  have  expected  that  boys  would 
do  whatever  you  find  these  boys  did,  then  the  defendant  would  not 

be  relieved  of  liability  by  the  intervention  of  the  three boys, 

if  you  find  that  they  did  intervene  in  the  manner  claimed  by  the 
defendant.** 

§  2222(3).    North  Carolina 

The  jury  are  instructed  that  there  is  no  evidence  of  any  other 
cause  of  death  of  plaintiff's  intestate,  except  from  the  electricity 
coming  from  the  wire  of  the  defendant.  Therefore,  if  the  jury  find 
from  the  evidence  that  the  death  of  the  intestate  of  plaintiff  was 
caused  by  the  current  of  electricity  passing  into  his  body  from  the 
charged  wire  of  the  defendant,  the  jury  will  find  the  third  issue 
"Yes."  ^ 

I  2222(4).    ViroiKla 

The  court  instructs  the  jury  that  even  though  they  may  believe 
from  the  evidence  that  the  defendant  company  negligently  allowed 
one  of  its  wires  to  become  detached  from  its  poles  and  come  in 
contact  with  a  wire  of  the  traction  company  charged  with  a  dan- 
gerous current  of  electricity,  and  that  the  plaintiff's  injury  was 
caused  by  his  coming  in  contact  with  such  wire,  nevertheless,  if 
they  further  believe  from  the  evidence  that  this  condition  had  re- 
mained for  such  length  of  time  as  would  have  enabled  the  said 
traction  company  to  discover  and  remedy  it  by  the  exercise  of  rea- 
sonable care  in  the  inspection  of  its  wires,  and  that  the  said  negli- 

*»  Krois  v.  Grand  Rapids,  G.  H.  &  »o  Mitchell  v.  Raleigh  Electric  CJo., 

M.  Ry.  Oa,  155  N.  W,  742,  190  Mich.  39  S.  E.  801.  129  N.  C.  166.  55  L..R. 
105.  A.  398,  85  Am.  St  Rep.  735. 
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gence  of  the  traction  company  was  the  independent. or  proximate 
cause  of  the  plaintiff's  injury,  they  must  find  for  the  defendant.** 

§  2223.     Liability  for  actjs  of  third  persons 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
wire  with  which  plaintiff  claims  to  have  come  in  contact  was  hung 
over  an  electric  light  wire  of  defendant,  by  some  person  or  persons 
over  whom  the  defendant  had  no  control,  on  the  day  on  which 
plaintiff  claims  to  have  been  injured,  and  that  defendant  did  not 
have  knowledge  or  notice  of  the  presence  of  such^wire  at  the  time 
plaintiff  claims  to  have  been  injured,  and  that  its  failure  to  have 
such  knowledge  or  notice  was  not  the  result  of  negligence  on  its 
part,  then  your  verdict  must  be  for  the  defendant  ** 

§  2224.    Negligence  of  third  person  concurring  with  negligence 

of  defendant 
{  2224<l).    Arkansas 

You  are  instructed  that  if  you  find  that  the  injury  was  the  result 
of  the  concurring  negligence  of  two  parties,  and  would  not  have  oc- 
curred in  the  absence  of  either,  you  are  charged  that  the  negligence 
of  both  parties  was  the  proximate  cause  of  the  injury,  and  de- 
fendant is  not  excused  because  of  the  other  concurring  act  of  neg- 
ligence.**  . . 

i  2224(2).    Vlrflliiia 

The  court  instructs  the  jury  that  although  they  may  believe  from 
the  evidence  that  the company  was  negligent  in  the  con- 
struction, maintenance/  and  inspection  of  its  trolley  wires,  feed 
wires,  or  other  wires,  passing  along  and  over  E.  street,  between  M. 
and  T.  streets,  or  along  and  over  any  other  portion  of  said  E.  street, 
yet  if  the  jury  further  believe  from  the  evidence  that  the  defendant 
was  also  guilty  of  negligence  in  constructing,  inspecting,  or  main- 
taining its  own  wires,  and  that  the  negligence  of  both  companies 
concurred  in  producing  the  injury  of  the  plaintiff,  then  the  defend- 
ant company  will  not  be  excused  from  liability  for  its  own  negli- 
gence by  reason  of  the  negligence  of  the. company.    In  other 

words,  where  the  evidence  proves  each  of  two  parties  to  have  been 
guilty  of  negligent  acts  of  commission  or  omission,  which  acts 
concurred  in  causing  the  injury  of  another,  neither  of  the  said  par- 
ties can  escape  liability  for  his  own  negligence  by  showing  the  neg- 
ligence of  the  other.** 

fii  Lynchburg  Telephone  Co.  r.  Bok*  et  Southwestern  Tel^n^ph  &  Tele- 

ket,  50  S.  B.  148,  103  Va.  594.  phone  Co.  v.  Bruce,  117  S.  W.  564,  S» 

»a  Brubaker  v.  Kansas  City  Elec-  Ark.  581. 

trie  Llg^t  Co.,  110  S.  W.  12,  130  Mo.  5*  Lynchburg  Telephone  Co.  v.  Bok- 

App.  439.  ker,  50  S.  E.  148,  103  Va.  594. 
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§  2225.     Contributory  negligence  of  person  injured 

{  2225(1).    KMtucky 

You'  arc  instructed  that,  if  the  jury  shall  believe  from  the  evi- 
dence that came  in  contact  with  said  wire  while  in  the  act  of 

climbing  out  of  said  window,  and  that  the  said  wire  was  not  so  in- 
sulated or  protected  as  to  be  free  from  danger  to  him,  and  that  his 
injuries  \vere  caused  thereby,  you  ought  not  to  find  him  guilty  of 
contributory  negligence,  unless  in  so  doing,  he  failed  to  exercise 
that  degree  of  care  which  ordinarily  careful  and  prudent  persons 
usually  exercise  under  the  same  or  similar  circumstances." 

The  jury  are  instructed,  if  they  believe  from  the  evidence  that 
the  said  wire  had  all  the  appearances  of  having  been  properly  in- 
sulated at  the  time  the  plaintiff  received  his  injuries,  that  this  was 
then  an  invitation  or  inducement  to  plaintiff  to  risk  the  conse- 
quences of  contact  with  same,  in  the  performance  of  his  work  in 
painting  the  house  to  which  said  wire  was  attached.** 

S  2225<2).    Maryland' 

•The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  the  deceased,  by  any  failure  to  use  due  and  ordinary  care  on 
his  own  part,  directly  contributed  to  the  happening  of  the  accident 
which  caused  his  death,  then  their  verdict  must  be  for  the  defend- 
ant, notwithstanding  that  they  may  find  that  the  defendant  was 
equally,  or  even  to  a  greater  extent,  guilty  of  a  failure  to  use  due 
and  ordinary  care,  and  no  matter  how  gross  or  culpable  such  fail- 
ure on  the  part  of  the  defendant  may  have  been." 

}  2225(3).    OregM 

The  court  instructs  the  jury  tliat,  to  entitle  the  plaintiff  to  re- 
cover in  this  action,  the  jury  must  find  from  the  evidence  that  the 

accident  and  injury  to complained  of  was  caused  altogether 

and  entirely  by  the  negligence  and  want  of  due  care  by  the  defend- 
ant or  its  servants  and  employes,  and  that  the  said did  not 

directly  contribute  to  the  said  accident  by  negligence  or  want  of 
prudence  and  ordinary  care  on  his  part." 

The  court  instructs  you  that  if  you  find  from  the  evidence 
in  this  case  that  the  accident  complained  of  was  in  any  degree 
owing  to  the  want  of  due  care  and  caution  on  the  part  of  the  plain- 

tiflF's  intestate, ,  directly  contributing  to  said  accident,  then 

vour  verdict  must  be  for  the  defendant.** 

SB  McLangUin  ▼.  LouisvUle  Electric  &  Power  Co.  v.  State,  to  Use  of  Smith, 

Light  Co.,  87  S.  W.  851,  100  Ky.  173,  72  A.  661,  109  Hd.  186. 

IS  Ky.  Law  Rep.  603,  84  L.  R.  A.  812.  ss  CarroU  v.  Grande  Ronde  Electric 

s«  McLaughlin  y.  LoulsviUe  Electric  Co.,  97  P.  552,  52  Or.  370. 

Li^t  Con  37  S.  W.  851,  100  Ky.  173,  59  CarroU  v.  Grande  Ronde  Electric 

18  Ky.  Law  Rep.  693,  34  L.  R.  A.  812.  Co.,  97  P.  552,  52  Or,  370. 

s7  GooBolidated  Gas,  Electric  Light 
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S  2225(4).    Utah 

You  are  instructed  that  if  the  deceased  failed  to  exercise  3uch 
degree  of  care  as  an  ordinarily  prudent  man  would  have  exercised 
under  like  circumstances  and  conditions,  and  in  doing  the  work' 
required  to  be  done,  or  failed  to  exercise  such  care  in  going  to  and 
from  said  work,  then  the  said  deceased  was  guilty  of  contributory 
negligence,  and  would  not  be  entitled  to  recover  in  this  action.** 

You  are  instructed  that  if  the  deceased  knew,  or  by  the  exercise 
of  such  reasonable  care,  as  herein  defined,  should  have  known, 
that  said  wires  were  carrying  such  heavy  current  of  electricity  and 
were  dangerous,  and  that  notwithstanding  such  knowledge,  and 
without  any  reason  therefor,  he  carelessly  or  negligently  approach- 
ed and  touched  the  same  or  went  into  close  proximity  thereto,  and 
the  injury  resulted,  then  the  plaintiff  is  not  entitled  to  recover.** 

I  2225(5).    WMt  Vhrginia 

The  court  instructs  the  jury  that  even  if  they  believe  from  the 
evidence  that knew  of  the  presence  of  the  wire  of  the  de- 
fendant company  near  the  balcony  mentioned  in  evidence,  and  fur- 
ther believe  that  when  in  the  act  of.  releasing  or  attempting  to  re- 
lease the  banner  on  the  north  end  of  said  balcony  he  was  brought  in 
such  close  proximity  to  such  wire  that  he  took  hold  of  the  same  to 
support  himself,  this  fact  will  not  excuse  the  defendant  from  lia- 
bility if  the  jury  believe  from  the  evidence  that  did  not 

know  that  it  was  dangerous  to  touch  said  wire,  and  that  he,  in  tak- 
ing hold  of  said  wire,  received  such  a  shock  of  electricity  by  com- 
ing in  contact  therewith  that  his  death  was  caused  thereby,  and  pro- 
vided further  that  the  jury  believe  such  shock  was  caused  hy  de- 
fective or  improper  insulation  of  said  wire  at  the  point  where 
came  in  contact  with  it.** 

§  2226.    Same— -Picking  up  live  wire 

§  2226(1).   Arkansas 

You  are  instructed  that  the  defense  of  contributory  negligence 
is  contingent  upon  the  object  of  the  plaintiff  in  handling  said  wire, 
and  also  upon  his  knowledge  or  ignorance  of  all  the  elements  of 
danger  connected  therewith.  The  plaintiff  cannot  be  charged  with 
contributory  negligence  unless  he  voluntarily  exposed  himself  to 
a  known  danger.  If  you  find  from  the  testimony  that  a  live  wire 
belonging  to  the  defendant  company  and  controlled  by  the  defend- 
ant was  lying  near  the  walk,  as  alleged,  and  that  said  wire  showed 
no  signs  of -being  charged  with  electricity,  and  that  plaintiff  was 
ignorant  of  the  character  of  said  wire,  and  that  he  took  hold  of 

•0  Hopgre  V.  Salt  Lake  &  O.  Ry.  Co.,        •  «a  Thomas  ▼.   WheoMng  Electrical 
163  P.  585;  47  Utah,  266.  Co.,  46  S.  B.  217,  54  W.  Va.  305. 

01  Hogge  V.  Salt  Lixke  &  O.  Ry.  Co., 
153  P.  585,  47  Utah,  266. 
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said  wire  merely  for  the  purpose  of  casting  it  aside,  and  was  in- 
jured thereby,  then  your  verdict  will  be  for  the  plaintiff  upon  this 
issue.**  J 

{2226(2).    California 

You  are  instructed  that  if  you  find  that ,  when  going  to 

or  coming  from  his  work  found  a  wire  in  his  way,  and  that  he  did 
not  believe  said  wire  was  carrying  a  current  of  electricity  and  that 
an  ordinarj^y  prudent  man  in  his  situation  at  the  time  would  not 
have  believed  or  suspected,  and  would  have  had  no  reason  to  be- 
lieve or  suspect,  that  said  wire  was  carrying  a  current  of  elec- 
tricity, then  if  you  find  that  he  placed  his  hands  on  said  wire,  in  an 
endeavor  to  get  it  out  of  his  way,  he  was  not  guilty  of  negligence.^* 

§  2227.     Same — Duty  to  avoid  contact  with  fallen  wires 

I  2227(1).    KMtuefcy 

You  are  instructed  that  it  was  the  duty  of  the  decedent  to  exer- 
cise ordinary  care  for  his  own  safety,  and  if  the  jury  believe  from 
the  evidence  that  upon  the  occasion  referred  to  in  the  evidence 
said  decedent  knew,  or  had  reasonable  grounds  to  believe  that  the 
wire  that  killed  him  was  charged  with  a  dangerous  current  of  elec- 
tricity, and  if  they  further  believe  that  he  failed  to  exercise  ordi- 
nary care  in  approaching  or  passing  the  said  wire,  and  that  by  rea- 
son of  such  failure  to  exercise  such  care,  if  he  did  so  fail,  he  came 
in  contact  with  said  wire  and  was  killed,  the  jury  should  find  for 
the  defendant,  even  if  they  believe  there  was  a  failure  on  the  part 
of  the  defendant^  as  defined  .in  instruction  No. .•* 

{  2227(2).    OragM 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
in  this  case  that  the  plaintiff's  intestate  knew  that  this  wire  was 
broken,  and  was  hanging  upon  the  fence,  and,  his  business  not 
calling  him  to  the  vicinity  of  this  broken  wire,  he  went  out  to  the 
vicinity  of  the  same  out  of  idle  curiosity  to  see  if  the  wire  was 
alive,  and  while  in  the  vicinity  he  carelessly  or  thoughtlessly  came 
dangerously  near  or  in  contact  with  said  broken  wire,  and  was 
killed  by  an  electric  shock  therefrom,  then  it  will  be  your  duty  to 
return  a  verdict  for  the  defendant.^ 

The  court  instructs  the  jury  that  if  you  find,  from  the  evidence  in 

this  case,  that-  upon  the  deceased  and  coming  in   from 

their  work  at  noon  on  the  day  of  this  accident,  the  said  

M  Commonwealth  Public  Service  «s  Lexington  UtlUtiesr  Co.  t.  Par- 
Co.  V.  Lindsay,  214  S.  W.  9,  139  Ark.  ker's  Adm'x,  178  S.  W.  U73,  166  Ky. 
2S3.  81. 

«*  Foley    V.     Northern     California  «e  Carroll   v.   Grande  Ronde  Elec- 

Power  Co.,  112  P.  467,  14  Cal  App.  trie  Co.,  97  P.  552,  52  Or.  870. 
40L 

Ikst.to  Jubies— 162 


§  2228  INSTRUCTIONS  TO  JUEIES  2578 

proposed  to  go  out  to  where  this  broken  wire  was  hanging  on  the 
fence  and  test  the  same  to  see  if  it  was  alive,  and  the  deceased 

went  along  with  the  said  to  see  him  make  such   test, 

and  while  in  the  vicinity  of  this  broken  wire  the  said  deceased, 
either  by  design  or  accident  came  dangerously  near  to  or  in  con- 
tact with  said  broken  wire,  and  was  then  and  there  killed  by  an 
electric  shock  therefrom,  then  it  will  be  your  duty  to  return  a  ver- 
dict for  the  defendant.*'  H* 


»*• 


§  2228.    Same — Going  into  vicinity  of  broken  wire  in  disregard  of 
'  warniiigs 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 

in  this  case  that  the  plaintiff's  intestate, ,  knew  that  this  wire 

was  broken  and  hanging  on  the  fence,  and  that  he  was  warned  by 
his  employer  to  stay  away  from  the  same,  and  to  not  go  about  the 
same,  and,  if  he  did  so,  he  was  liable  to  get  killed,  and,  disregarding 
this  warning,  he  went  out  to  the  vicinity  of  this  broken  wire  and 
placed  his  hand  upon  the  fence  in  near  proximity  to  this  broken 
wire,  and  received  an  electric  shock  therefrom  by  which  he  was 
killed,  then  I  instruct  you  that  you  should  find  for  the  defendant.^ 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence  in 

this  case  that  plaintiff's  intestate,  ,  had  been  informed  by 

his  employer 'that  this  wire  had  been  broken  and  was  hanging  on 
this  fence,  and  that  it  was  dangerous,  and  to  stay  away  from  the 
same,  or  he  was  liable  to  get  killed,  and,  disregarding  this  warning. 

the  plaintiff's  intestate,  ,  went  out  to  the  vicinity  of  this 

broken  wire  and  took  hold  of  the  fence  near  this  broken  wire,  and 
pointed  his  finger  toward  the  same  with  the  purpose  of  testing  the 
same  to  see  if  it  was  alive,  or  for  any  other  purpose,  and  in  so 
doing  he  received  from  this  wire  an  electric  shock  which  killed 
him,  then  it  will  be  your  duty  to  return  a  verdict  for  the  defend- 

§  2229.    Care  required  from  child 

The  court  instructs  the  jury  that was  required  to  use  such 

care  for  his  own  personal  safety  as  a  child  of  his  age,  intelligence, 
and  experience  would  ordinarily  use  under  the  same  circumstances. 
If  you  believe  from  the  evidence  that  a  person  of  his  age,  intelli- 
gence, and  experience  would  know  the  danger  of  touching  or  com- 
ing in  contact  with  said  guy  wire  in  the  condition  it  was  in,  and 

that  said  voluntarily  touched  said  wire  or  permitted  his 

person  to  come  in  contact  therewith,  and  that,  under  all  the  facts 

«T  CarroU  ▼.  Grande  Ronde  Mec-         «»  Carroll  v.  Grande  Ronde  Ellectrlc 
trie  Co..  97  P.  552.  52  Or.  370.  Co.,  97  P.  652,  52  Or.  370. 

«B  CarroU  v.  Grande  Ronde  Electric 
Co.,  97  P.    552,  52  Or.  370. 
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and  circumstances  in  evidence,  you  believe  that  such  touching  the 
wire  or  coming  in  contact  therewith  was  a  failure  on  the  part  of 
said to  use  that  degree  of  care  that  a  person  of  his  age,  in- 
telligence, and  experience  would  ordinarily  use  under  the  same 

circumstances,  then  you  will  answer  question  No. ,  relating 

to  contributoiy  negligence,  in  the  affirmative.'"* 

§  2230.     Presumptions  and  burden  of  proof 

$2230(1).    Arkansas 

The  court  instructs  the  jury  that  if  you  find  that  the  wire  in  ques- 
tion was  under  the  control  and  management  of  the  defendant,  and 
that  the  accident  would  not  have  happened  in  the  ordinary  course 
of  events  and  if  defendant  had  used  due  care,  then,  since  the  de- 
fendant owed  a  duty  to  the  plaintiff  to  use  care  in  the  manage- 
ment of  its  lines  to  avoid  injuring  him,  the  burden  of  proof  is  on 
the  defendant  to  prove  that  the  alleged  injury  was  not  caused  by 
defendant's  negligence.'^ 

You  are  instructed  that  if  you  find  that  plaintiif  was  injured  by 
the  wire  in  question,  and  that  said  wire  was  hanging  down  on  said 
lot,  and  that  said  wire  was  erected,  maintained,  and  owned  by  the 
defendant,  and  was  under  its  management  and  control,  and  that  by 
contact  with  said  wire  the  plaintiff,  having  a  right  to  be  on  said 
property,  was  injured,  a  prima  facie  case  of  negligence  is  made  out, 
and  the  burden  was  cast  upon  the  defendant  to  show  that  this  wire 
was  hanging  down  through  no  fault  of  its  servants  and  agents.'* 

I  2230(2).    California 

You  are  instructed  that  the  fact  that  a  wire  belonging  to  the  de- 
fendant, highly  charged  with  a  dangerous  current  of  electricity, 
was  down  across  the  public  highway  at  the  point  where  the  acci- 
dent occurred,  and  that  the  plaintiffs'  intestate,  while  traveling 
along  said  public  highway,  came  in  contact  with  that  wire  and  was 
killed,  raises  a  presumption  of  negligence  on  the  part  of  the  de- 
fendant company  in  maintaining  the  wire,  and  casts  upon  the  de- 
fendant the  burden  of  meeting  such  presumption.  Such  presump- 
tion need  not  be  overcome  by  the  defendant  by  a  preponderance  of 
the  evidence.  If  the  defendant  company  produces  sufficient  evi- 
dence to  balance  such  presumption,  the  presumption  is  overcome.'* 

i  2230(3).   Oklahoma 

You  are  instructed,  to  entitle  the  plaintiff  to  recover,  the  bur- 
den is  upon  her  to  prove  by  a  fair  preponderance  of  the  evidence, 

TO  Dowlen  ▼.  Texas  Power  &  Light  phone  CJo.  v.  Bruce,  117  S.  W,  564,  8& 

Co.  (Ter.  Civ.  App.)  174  S.  W.  674.  Ark.  581. 

71  Commonwealth     Public    Service  TaDUler    v.    Northern     California 

Co.  T.  LiDdsay,  214  S.  W.  9,  139  Ark.  Power  Co.,  123  P.  359,  162  CaL  531, 

2S3.  Ann.  Cas.  1913D,  908. 

'2  Southwestern  Telegraph  &  Tele- 
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not  only  that  she  was  injured,  but  also  that  the  defendant  had 
charged  the  wire  with  which  the  plaintiff  came  in  contact  with  a 
current  of  electricity;  and  in  this  connection  you  are  instructed 
that,  if  you  find  from  the  evidence  that  the  wire  with  which  the 
plaintiff  came  in  contact  was  the  property  of  the  defendant,  aAd 
then  being  used  as  a  part  of  its  electric  light  system,  and  that  the 
same  was  then  charged  with  a  deadly  current  of  electricity,  the  pre- 
sumption would  be  that  the  same  was  charged  by  the  defendant.'* 

{  2230(4).    Oreflon 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  accident  was  caused  by  the  breaking  or  sagging  of  the 
wire,  which  was  the  property  of  the  defendant,  then  there  is  raised 
a  presumption  of  negligence  on  its  part,  and  unless  it  appears  that 
there  was  contributory  negligence  on  the  part  of  the  plaintiff  suffi- 
cient to  make  her  acts  the  proximate  cause  thereof,  Ae  burden  of 
proof  is  shifted  to  defendant  to  establish,  by  a  preponderance  of 
the  evidence,  that  it  was  not  at  fault,  and  that  the  accident  hap- 
pened without  any  negligence  or  want  of  care  on  its  part.*** 

§  2230(5).    Texas 

You  are  instructed  that  the  defendant  was  presumed  in  law  to 
have  that  knowledge  of  the  condition  of  its  wires  which  it  could 
have  had  by  the  exercise  of  that  degree  of  care,  prudence,  and  dili- 
gence tliat  an  ordinarily  prudent  person  would  have  used  under  the 
same  or  similar  circumstances.'^ 

{  2230(6).    Vlrolnia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  on  the day  of ,  one  of  the  wires  of  the  de- 
fendant company  was  detached  from  its  proper  position  on  its  pole 
on  E.  street,  between  M.  and  T.  streets,  and  came  in  contact  with 

a  wire  of  the Company,  which  was  charged  with  a  heavy 

and  dangerous  current  of  electricity,  and  thereby  itself  became 
charged  with  a  dangerous  current  of  electricity,  and  hung  down 
in  a  lot  abutting  on  £.  street  so  close  to  the  ground,  and  so  near 
to  E.  street,  as  to  be  easily  and  readily  grasped  by  a  child  while 
passing  along  or  being  in  said  E.  street,  and  that  the  defendant 
knew,  or  by  the  exercise  of  care  commensurate  with  the  danger 
could  have  known,  the  condition  of  said  wire,  and  that  the  plain- 
tiff, while  in  said  E,  street,  took  hold  of  and  was  burned  and  in- 
jured by  the  said  wire  and  the  said  dangerous  current  of  electricity 
then  being  thereon,  the  law  presumes,  prima  facie,  that  the  injury 

"**  Shawnee  Light  &  Power  Co.  v.         to  Citizens*  Telephone  Co.  of  Texa<^ 

Sears,  95  P.  449,  21  OkL  13.  v.  Thomas,  99  S.  W.  8T9,  45  Tfex.  Civ. 

T5  Crosby  v.  Portland  Ry.  Co.,  100  App.  20. 
P.  300,  53  Or.  490. 
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to  the  said  plaintiff  was  caused  by  the  negligence  of  the  defendant 
company,  and  the  burden  is  then  on  the  defendant  company  to 
establish  that  it  was  not  guilty  of  the  negligence  which  caused  the 
said  injury.**' 

§  2231.     Burden  of  proof  to  shoiw  lack  of  intelligence  of  child  to 
understand  dangers 

The  court  instructs  the  jury  that,  on  the  issue  of  the  plaintiff's 
age,  experience,  and  ability  to  understand  the  dangers  incident  to 
coining  in  contact  with  such  guy  wire,  and  of  the  plaintiff's  ability 
to  understand  the  warning  given  him  not  to  touch  such  wire,  the 
burden  of  proof  is  on  plaintiff  to  show,  by  a  prepdnderance  of  the 
evidence,  both  that  said  plaintiff  did  not  have  sufficient  intelligence 
and  experience  to  understand  the  dangers  of  touching  or  coming 
in  contact  with  such  wire,  and  that  he  did  not  have  sufficient  in- 
telligence and  experience  to  understand  the  warning  given  him  not 
to  touch  such  wire ;  and,  unless  you  believe  that  a  preponderance 
of  the  evidence  establishes  such  facts  you  will  answer  question 
of  the  main  charge  in  the  affirmative.'* 

§  2232.     Sufficiency  of  evidence 

The  court  instructs , the  jury  that  the  burden  rests  upon  the  plain- 
tiff to  show  by  a  preponderance  of  evidence  every  fact  necessary 
to  hold  the  defendant  liable  for  the  injury  complained  of.  Such 
evidence  must  show  more  t|^n  the  probability  of  a  negligent  act. 
A  verdict  cannot  be  found  on  mere  conjecture,  but  there  must  be 
affirmative  and  preponderating  proof  that  the  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  injury  of  which  the  plain- 
tiff complains,  or  that  its  negligence  concurred  with  that  of  the 
traction  company,  in  producing  the  injury.  But  negligence  may 
be  established  by  the  evidence  of  the  defendant,  as  well  as  the 
plaintiff.'* 

The  court  instructs  the  jury  that,  in  order  to  entitle  the  plaintiff 
to  recover,  it  must  appear  by  preponderating  and  affirmative  evi- 
dence that  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  injury  complained  of,  or  that  said  injury  was  caused 
by  the  concurring  negligence  of  the  defendant  and  the  traction 
and  light  company.*^ 

'»  Lynchbnrg  Telephone  Co.  v.  Bok-  t«  Lynctaburf?  Telephone  Co.  v.  Bok- 

ker,  50  S.  E.  148,  103  Va.  5M.  ker,  50  S.  E.  148,  103  Va.  594. 

7»  Dowlen  v.  Texas  Power  &  Light  «o  Lynchburgr  Telephone  Co.  v.  Bok- 

Co.  (Tex.  Civ.  App.)  174  S.  W.  674.  ker,  50  S.  E.  148,  103  Va.  594. 
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2253.  Bhnbexxlement  by  officer  of  bank. 
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See,  also,  Larceny. 

§  2233.     Elements  of  offense  ' 

§  2233(1).    Calif orm> 

You  are  instructed  that  embezzlement  is  when  the  possession  of 
the  property  has  been  acquired  lawfully  and  bona  fide,  and  after- 
wards fraudulently  appropriated.  The  gist  of  the  offense  of  em- 
bezzlement is  the  breach  of  trust  reposed  in  the  agent,  employe, 
or  bailee  by  his  principal,  employer,  or  bailor.  The  crime  may  be 
in  general  terms  defined  to  be  the  fraudulent  conversion  of  an- 
other's ^personal  property  by  one  to  whom  it  has  been  intrusted. 
When  a  bailee  of  property  obtains  possession  of  it  from  the  owner 
with  the  intention  of  stealing  it,  and  carries  out  that  intent,  he  is 
guilty  of  larceny ;  but,  where  the  intent  to  steal  did  not  exist  at 
the  time  of  taking  possession  of  the  property  by  the  bailee,  but 
was  conceived  afterwards,  it  is  embezzlement.* 

I  instruct  you  that  one  who  acts  as  the  agent  of  another,  and 
in  such  capacity  is  intrusted  with  and  receives  into  his  care  any 
money  for  the  use  of  another  person  and  fraudulently  appropriates 
the  same  to  his  own  use  or  to  any  use  or  purpose  not  in  the  due 
and  lawful  execution  of  his  trust,  is  guilty  of  embezzlement;  and 
in  this  case,  if  you  find  from  the  evidence  to  a  moral  certainty  and 
beyond  a  reasonable  doubt  that  defendant  did  unlawfully, 
fraudulently,  and  feloniously  convert,  embezzle,  and  appropriate 
the  money  mentioned  in  the  information,  or  any  part  thereof,  to  his 
own  use  and  contrary  to  his  trust  as  such  agent,  then  your  verdict 
must  be  guilty.* 

The  court  instructs  you  that  if  any  person  assumes  to  act  as 
the  agent  or  bailee  of  another,  and  in  such  assumed  capacity  he 
is  intrusted  with  and  receives  into  his  care  and  custody,  the  prop- 
erty of  another,  fop  the  use  of  such  other  person,  and  thereafter 
fraudulently  and  feloniously  appropriates  and  converts  such  prop- 
erty or  any  part  of  the  same  to  his  own  use,  or  to  any  use  or  pur- 
pose not  in  the  due  and  lawful  execution  of  his  trust,  he  is  guilty 
of  embezzlement.' 

1  People  V.  Dye,  154  P.  875.  29  Cal.  «  People  v.  McLean,  67  P.  770,  135 
App.  169.  Cal.  306. 

'People  V.   Blair,   127  P.   657,   19 
Cal  App.  688. 
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fi  2233(2).    Delawart 

You  are  instructed  that  the  offense  charged  is  purely  statutory 
and  IS  distinguished  from  the  crime  of  larceny.  It  consists  in  the 
unlawful,  fraudulent  conversion  or  misapplication  by  one  person 
of  another's  property,  in  his  lawful  possession,  to  his  own  use  and 
benefit,  thereby  depriving  the  true  owner  thereof  without  the  lat- 
ter's  consent.  So  if  the  property  of  a  person  is  intrusted  to  the 
care  or  custody  of  another,  and  the  person  to  whom  the  same  is 
intrusted  fraudulently  appropriates  it  instead  of  applying  it  to  the 
purpose  for  which  he  accepted  it,  the  misapplication  constitutes 
the  offense  of  embezzlement.  If  the  prosecuting  witness  engaged 
the  accused  as  her  agent  or  servant  to  obtain  cash  on  the  check, 
in  evidence  before  you,  and  then  to  return  the  proceeds  thereof 
to  her,  and  he* failed  to  discharge  the  trust  reposed  in  him  by  con- 
verting the  same  to  his  own  use,  without  her  consent,  he  would 
be  guilty  of  embezzlement;  and  no  subsequent  arrangement  be- 
tween the  parties  would  in  anywise  affect  the  right  of  the  state 
to  prosecute  for  the  offense.  So  that  if  the  accused  accepted  the 
check  for  the  purpose  of  having  it  cashed  and  return  the  proceeds 
thereof  to  the  prosecuting  witness,  but  instead  of  doing  so  he  ap- 
plied it  to  his  own  use  or  any  part  thereof,  without  her  consent, 
the  offense  charged  in  this  indictment  has  been  established.* 

You  are  instructed  that,  if  you  find  that  the  prisoner  thus  law- 
fully came  into  possession  of  the  cow  and  calf  belonging  to 

and  thereby  became  the  bailee  of  them,  it  then  remains  for  you  to 
determine  whether  the  prisoner  is  guilty  of  embezzlement,  by  con- 
verting them  or  either  of  them  to  his  own  use  contrary  to  an  ex- 
press or  implied  contract  of  bailment  to  return  them  to  the  owner 
after  the  purpose  for  which  they  had.  been  delivered  to  him  had 
been  fulfilled.    To  do  this  you  must  first  determine  whether  the  cow 

or  calf  were  the  property  of ;  second,  whether  the  prisoner 

misappropriated  them  and  converted  them  or  either  of  them  to  his 
own  use ;  and,  third,  whether  he  did  it  with  an  intent  to  defraud 
of  his  property.* 

You  are  instructed  that,  if  you  find  that  the  prisoner  was  in- 
trusted by with  the  possession  of  a  cow  that  belonged  to 

f  to  be  kept  and  used  by  the  prisoner  for  a  particular  pur- 
pose and  that  afterward  he  became  possessed  of  a  calf  upon  its 
birth  from  the  cow  and  that  the  prisoner  thereafter  converted  the 
cow  and  calf  or  either  of  them  to  his  own  use,  contrary  to  the 
purposes  for  which  it  was  delivered  to  him,  and  with  an  intent  to 

defraud  of  his  property,  the   crime   of  embezzlement   as 

bailee  will  have  been  established,  and  your  verdict  should  be  guilty.* 

*  State  V.  Acetoa,  96  A.  206, 5  Boyce,  «  State  v.  Lyons,  80  A.  976,  3  Boyce. 

597.  72 

5  State    v.    Lyons,    80    A.    976,    3 
I^oyce,  72. 
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I  2233(3).    Florida 

The  court  charges  you  that  this  is  an  information  filed  by  the 

county  solicitor  against  charging  him  with  the  crime  of 

embezzlement  of  $ ,  the  money  and  property  of  the 

Company,  a  corporation.    Now,  if  you  believe  from  the  evidence, 

and  beyond  a  reasonable  doubt,  that  the  defendant, ,  within 

the  county  of and  state  of ,  being  the  agent  and  serv- 
ant of  the  Company,  a  corporation,  and  by  reason  of  his 

employment,  as  such  agent  or  servant  of  said  company,  received 

and  took  into  his  possession  the  sum  of  $ (or  any  other 

amount  of  money)  belonging  to  the  said Company,  as  al- 
leged and  set  forth  in  the  information,  and  afterwards,  in  the  month 

of ,  fraudulently  converted  or  appropriated  the  same  to  his 

own  use,  without  the  consent  of  the  said  Company,  you 

will  find  the  defendant  guilty  as  charged.  If  you  hSve  a  reason- 
able doubt  as  to  his  having  been  proved  guilty,  you  will  find  him 
not  guilty.' 

I  2233(4).     Idaho 

You  are  instructed  that  the  mere  secreting  by  the  defendant  of 
the  checks  described  in  the  information  would  not  constitute  an 
embezzlement  thereof,  unless  you  find  present  the  other  neces- 
sary elements  set  forth  in  the  information.' 

I  2233(5).    MiMOari 

The  court  instructs  the  jury  that,  if  they  believe  and  find  from 
the  evidence,  beyond  a  reasonable  doubt^  that  the  Asso- 
ciation was,  prior  to  ,  an  incorporated  association  doing 

business  in  the  state  of ,  and  that  the  defendant  was  its  sec- 
retary, that  there  came  into  his  possession  or  under  his  care  and 
control,  by  virtue  of  his  office  as  such  secretary,  money  belong- 
ing to  the  said  association,  and  that  at  any  time  within  

years  prior  to ,  in  the  county  of ,  state  of ,  the 

said  defendant,  while  over  the  age  of years,  did  then  and 

there,  by  virtue  of  his  office  as  said  secretary  of  said  association, 
have,  receive,  and  take  into  his  possession  or  under  his  care  and 

control,  money  belonging  to  the  said Association,  and  that 

the  defendant,  or  another  with  his  knowledge  and  consent,  did  then 
and  there  fraudulently  convert  to  his  own  or  such  other  person's 

use  $ or  more,  of  the  said  money  belonging  to  the  said 

Association,  which  came  into  his  care  and  under  his  control  by 

virtue  of  his  being  the  secretary  of  said Association,  with 

the  fraudulent  intention  then  and  there  on  the  part  of  the  defend- 

T  Eatman  v.  State,  37  So.  576,  48  »  Stat»e  v.  Sage.  126  P.  403,  22 
Fla.  2L  Idaho,  489,  Ann.  Cas.  1914B,  251. 
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ant  to  convert  the  said  money  to  his  own  or  such  other  person's 

use  without  the  assent  of  the  said Association,  you  should 

find  the  defendant  guilty  of  embezzlement,  as  he  stands  charged  in 
the  information,  and  assess  his  punishment  at  imprisonment  in 
the  penitentiary  for  a  term  of  not  less  than  or  more  than 


years.* 


You  are  instructed  that  if  you  believe  and  find,  from  the  evidence 

and  under  these  instructions,  that  on  or  about  the day  of 

,  or  at  any  time  within  years  next  before  the  filing: 

of  the  information  herein,  the  defendant  was  the  agent,  collector, 
and  servant  of  the Company,  and  was  then  over  the  age  of 

years,  and  that  then  and  there,  while  he  was  such  agent. 

collector,  and  servant,  and  by  virtue  of  his  employment  as  such 
agent,  collector,  and  servant,  he  received  and  took  into  possession 

$ lawftl  money  of  the  United  States,  of  the  value  of  $ 

or  more,  belonging  to  the  said Company,  and  that  the  said 

Company  was  at  that  time  a  corporation  duly  organized 

under  the  laws  of ,  and  that  the  said  defendant  unlawfully, 

feloniously,  and  fraudulently  did  embezzle  and  convert  to  his  o\vn 

use  the  said  $ ,  or  any  part  thereof  of  an  amount  and  value  of 

$ or  more,  and  so  unlawfully,  feloniously,  and  fraudulently 

did  embezzle  and  convert  the  same  to  his  own  use,  without  the 

consent  of  the  said Coirfpahy,  and  with  intent  at  the  time 

unlawfully,  feloniously,  and*  fraudulently  to  convert  the  same  to 

his  own  use,  and  to  permanently  deprive  the  said Company 

thereof  without  its  consent,  you  will  find  the  defendant  guilty  of 
embezzlement,  and  assess  his  punishment  at  imprisonment  in  the 

penitentiary  for  a  term  of  not  less  than years  nor  more  than 

years,  and,  unless  you  find  the  fact  so  to  be,  you  will  ac- 
quit him.  "Feloniously,"  as  used  in  these  instructions,  means 
wickedly  and  against  the  admonition  of  the  law.^* 

The  court  instructs  the  jury  that  if  they  believe  and  find  from 

the  evidence  in  this  cause  that  at  any  time  within  — ■ years 

prior  to  the  filing  of  the  information  in  this  cause  the  defend- 
ant was  the  agent  and  attorney  of  a  certain  private  person,  to  wit, 

,  and  that  the  defendant  during  the  time  of  his  employment 

as  such  agent  and  attorney  of  said was  not  a  person  under 

the  age  of years,  and  that,  during  such  employment  as  such 

agent,  he  did,  by  virtue  of  his  employment,  take  or  receive  into  his 

possession,  as  the  money  of  said  ,  the  sum  of  $ ,  or 

any  portion  thereof  of  the  value  of  $ or  more,  and  that  after 

receiving  said  money  the  defendant  did,  atthe  county  of and 

»  State  V.  Shour,  95  S.  W.  405,  196         lo  state  v.  WissiDg,  85  S.  W.  557, 
Mo.  202.  187  Mo.  90. 
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state  of ,  and  within  years  prior  to  the  filing  of  the 

information  in  this  cause,  feloniously,  unlawfully,  and  intention- 
ally embezzle  and  fraudulently  convert  said  money,  or  any  por- 
tion of  the  same,  to  the  amount  of  $ or  more,  to  his  (the 

defendant's)  own  use,  without  the  assent  of  his  employer, , 

and  that  he  (the  defendant)  did  so  convert  the  same  with  the  fe- 
lonious intent  to  deprive  the  said  of  the  "said  money,  and 

that  said  money  so  embezzled  and  converted  by  the  defendant 

then  and  there  belonged  to,  and  was  the  property  of,  said , 

then  you  should  find  the  defendant  guilty  of  embezzlement,  as 
charg^ed,  and  assess  his  punishment  at  imprisonment  in  the  pen- 
itentiary for  a  period  of  not  less  than nor  more  than 

years. ^* 
The  cburt  instructs  the  jury  that  if  you  find,  from  the  evidence 

in  this  cause,  that  during  the  months  of  ,  ,  , 

19 — ,  at  the  county  of and  state  of  • — ,  the  defendant 

was  a  member  of Lodge  No. A.  O.  U.  W.,  and  that 

said  lodge  was  then  and  there  a  benevolent  organization  of , 

in  said  county  of ,  and  that  the  objects  and  purposes  of  said 

organization  were  to  render  and  secure  to  its  members  and  their 
families  financial  aid  and  assistance  in  cases  of  sickness  and  death, 
and  that  the  said  lodge  was  then  and  there  a  branch  or  subordinate 
lodge  of  the  A.  O.  U.  W.,  and  that  said  A.  O.  U.  W.  was  then 
and  there  an  incorporated  benevolent  organization,  and  the  de- 
fendant was  then  and  there  an  officer  to  wit,  the  receiver,  of 

Lodge  No.  ,  duly  elected  and  acting  as  such  officer,  and 

that  by  virtue  of  such  membership,  office  and  official  position  in 

said Lodge  No. he,  the  said  defendant,  did  then  and 

there  receive  and  have  in  his  possession,  care,  custody,  and  con- 
trol the  moneys  of  the  said Lodge  No. of  the  amount 

of  $ ,  as  alleged  in  the  indictment,  or  any  portion  thereof  to 

the  amount  of  $ or  more,  and  that  said  defendant  was  then 

and  there,  by  virtue  of  his  said  membership,  office,  and  official 
position  in  said  -^ Lodge  No. ,  intrusted  with  the  safe- 
keeping and  disbursement  of  said  money,  and  that  said  money 

was  then  and  there  the  property  of  and  belonged  to  said  

Lodge  No.  ,  according  to  the  laws,  rules,  and  regulations 

of  said Lodge  No. and  of  said  A.  O.  U.  W.,  and  that 

being  so  intrusted,  and  having  the  care,  custody,  and  control  as 
aforesaid  of  said  money,  or  any  part  thereof  to  the  amount  of 

§ or  more,  the  defendant  did  then  and  there,  at  the  county 

of and  state  of ,  feloniously,  unlawfully,  and  inten- 
tionally embezzle,  make  way  with,  and  fraudulently  convert  said 

11  State  V.  Lentz,  83  S.  W,  970,  184    Mo.  223. 
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money,  or  any  portion  thereof  to  the  amount  of  $ or  more^ 

to  his  own  use,  without  the  assent  of  the  said Lodge  No. 

^  and  that  said  money  so  embezzled,  made  way  with,  and 

converted  to  his  own  use  by  the  defendant  then  and  there  belonged 

to  said  Lodge  No.  ;    and  if  the  jury  further  find, 

from  the  evidence,  that  the  defendant  afterwards,  in  the  month  of 

,  did  flee  from  justice  by  then  and  there  fleeing  from   his 

usual  place  of  residence  in county,  ^nd  concealed  himself 

and  remained  away  from  his  usual  place  of  residence  in  said  coun- 
ty, and  remained  concealed  for  the  purpose  of  avoiding  arrest  and 
prosecution  on  the  charge  of  embezzlement  contained  in  the  in- 
dictment in  this  cause;   and  if  you  further  find  that  he  continued 

to  flee  from  justice  and  so  conceal  himself  until  the  month  of r 

at  which  time  he  was  arrested  in  the  state  of ,  and  brought 

back  to  county, — then  you  will  find  the  defendant  guilty 

of  embezzlement  .and  assess  his  punishment  at  imprisonment   in 

the  penitentiary  for  a  term  of  not  less  than nor  more  than 

years." 

The  court  instructs  the  jury  that  if  they  shall  believe  and  find 

from  the  evidence  that  the  defendant,  at  any  time  within 

years  next  before  the day  of ,  at  the  county  of , 

and  state  of ^  was  a  clerk  in  the  employment  of  the  copart- 
nership firm  of ,  and  that  defendant  at  the  time  of  his  em- 
ployment as  such  clerk  was  not  a  person  under  the  age  of 

years,  and  that  during  such  employment  as  such  clerk  of  the  said 

,  and  within  years  next  before  the  day   of 

,  defendant,  while  acting  in  the  capacity  of  such  clerk,  and 

by  virtue  of  his  employment  as  aforesaid,  did  take  or  receive  into 
his  possession  or  care  the  money  of  the  said  firm  of  the  amount  of 

$ — ,  as  alleged  in  the  indictment,  or  any  portion  thereof,  to 

the  amount  of  $ or  more,  and  that,  after  taking  and  receiving 

said  money,  the  defendant  did,  at  the  county  of and  state  of 

,  and  within  years  next  before  the  day  of 

,  feloniously,   unlawfully,  and   intentionally   embezzle  and 

fraudulently  convert  said  money,  or  any  portion  thereof  of  the 

amount  of  $ : —  or  more,  to  his  own  use,  without  the  assent  of 

the  said  ^  and  that  the  said  money  so  embezzled  and  con- 
verted by  the  defendant  then  and  there  belonged  to  and  was  the 
property  of  the  said ,  then  the  jury  should  find  the  defend- 
ant guilty  of  embezzlement,  as  charged  in  the count  of  the 

indictment,  and  assess  his  punishment  at  imprisonment  in  the  peni- 
tentiary for  a  term  not  less  than  nor  more  than  

years.** 

12  State  V.  Knowles,  83  S.  W.  1083,         i«  State  v.  Lipscomb,  00  S.  W.  1081,. 
185  Mo.  141.  160  Mo.  125. 


2589  BMBBZZLBMBNT  §  2233(6) 

f  2233(6).    Oklahoma 

Yau  are  instructed  that  the  defendant  stands  indicted  by  a 
frand  jury  of county,  state  of  ,  which  said  indict- 
ment was  duly  presented  in  the  district  court  of county,  and 

which  charges  the  defendant  with  the  offense  of  embezzlement, 

in  this :    That  he  did,  on  the day  of ,  in  said  county 

of and  state  of ,  being  at  the  time  a  person  over  the 

age  of years,  and  not  being  an  apprentice  to Com- 
pany, a  corporation,  and  being  then  and  there  the  bookkeeper  and 

cashier  of  said Company,  and  in  control  and  care,  by  virtue 

of  his  employment  as  such  bookkeeper  and  cashier,  of  $— in 

money,  of  the  value  of  $ ,  the  personal  property  of  the  said 

Company,  then  and  there  unlawfully,  willfully,  feloniously, 

and  fraudulently,  appropriate  the  said  $ — • to  his,  the  said 

=— 's,  own  use,  contrary  to  the  form  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace  and  dignity  of  the  state. 
You  will  take  with  you  in  your  retirement  the  indictment  in  this 
case,  to  which  you  are  referred  for  a  more  specific  description  of 
the  offense  alleged  in  the  indictment.** 

You  are  instructed  that,  under  the  law,  the  offense  for  which 
the  defendant  stands  indicted  is  as  follows:  "Embezzlement  is 
the  fraudulent  appropriation  of  property  by  a  person  to  whom  it 
has  been  intrusted."  And  it  is  further  provided  by  the  law  as  fol- 
lows: **If  any  clerk  or  servant  of  any  private  person  or  copartner- 
ship, or  corporation,  except  apprentices  and  persons  within  the 
age  of  eighteen  years,  fraudulently  appropriates  to  his  own  use, 
or  secretes  with  the  fraudulent  intent  to  appropriate  to  his  own 
use,  any  property  of  another  person  which  has  come  into  his  con- 
trol or  care  by  virtue  of  his  employment  as  such  clerk  or  servant, 
he  is  guilty  of  embezzlement."  ** 

You  are  instructed  by  the  court  that  if  you  believe  from  the  evi- 
dence submitted  by  the  court  for  your  consideration,  beyond  a 

reasonable  doubt,  that  the  defendant,  on  or  about  ,  in  the 

county  of and  state  of  ^ ,  was  then  and  there  a  per- 
son over  the  age  of years,  and  was  not  an  apprentice  of 

the  said  Company,  and  if  you  believe  that  he  was  then 

and  there  a  bookkeeper  and  cashier  of  the  said  ,  a  cor- 
poration, and  was  then  and  there,  by  virtue  of  his  employment 
as  such    bookkeeper   and    cashier,    in    the    control    and    care    of 

$ in  money,  of  the  value  of  $ ,  or  of  a  sum  of  money 

less  than  $ ,  but  exceeding  $— in  money,  the  same  being 

the  personal  property  of  the  said  Company,  and  that  the 

said did  then  and  there,  in  said  county  of and  state 

14  Carter  v.  State^  118  P.  204,  6  ib  Oarter  t.  State,  118  P.  264,  6 
OkL  Gr.  232.  OkL  Cr.  232. 
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of  ,  on  or  about  the  ,  unlawfully,  willfully,  feloni- 
ously, and  fraudulently  appropriate  the  said  $ in  money. 

or  any  portion  of  said  sum  of  $ exceeding  $ thereof, 

to  his  own  use,  then  it  is  your  duty  to  convict  him  as  charged  in 
the  indictment,  and  so  say  by  your  verdict.*® 

fi  2233(7).    Texas 

You  are  instructed  that,  if  you  find  and  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  prior  to  the  time  of  the  filing  of  the 
indictment  herein,  and  about  the  time  alleged  therein,  the  de- 
fendant was  then  and  there  in  possession  of  a  certain  cow  be- 
longing to  D.  under  and  by  virtue  of  an  agreement  of  borrowing 
said  cow  w^ith  or  from  the  said  D.,  and  that  he  did  then  and  there 
fraudulently  convert  said  animal  to  his  own  use,  without  the  con- 
sent of  D.,  the  owner  thereof,  and  that  such  conversion  by  the  de- 
fendant was  with  the  intent  to  deprive  the  said  D.,  the  owner 
thereof,  of  the  value  of  the  same,  then  you  will  find  the  defendant 
guilty  and  assess  his  punishment  at  confinement  in  the  peniten- 
tiary for  any  term  of  years  you  may  see  fit,  not  less  than 

nor  more  than .*' 

You  are  instructed  that  four  things  are  essentially  requisite  to 
constitute  the  offense  of  embezzlement:  (1)  The  defendant's 
igency  whereby  he  was  charged  with  the  duty  of  receiving  the 
property;  (2)  the  receipt  of  the  property;  (3)  its  receipt  by  vir- 
tue of  his  agency;  (4)  the  fraudulent  conversion  or  misapplica- 
tion of  the  property  by  him.  If  either  of  these  requisites  is  want- 
ing in  a  prosecution  for  embezzlement,  then  the  prosecution  has 
failed  to  establish  that  crime,  and  the  defendant  would  be  entitled 
to  an  acquittal.  If  you  have  a  reasonable  doubt  as  to  whether 
•either  of  these  elements  is  present,  or  if  you  believe  that  the  prop- 
erty described  in  the  indictment  came  into  the  possession  of  de- 
fendant by  virtue  of  a  sale  on  credit,  then  you  will  acquit  the 

defendant.    If  you  believe  or  have  a  reasonable  doubt  that , 

for ,  agreed  to  sell  goods  on  credit  to  defendant  in  consider- 
ation of  his  agreeing  to  pay  the  debt  formerly  owed  by 

,  and  that  the  property  described  in  this  indictment  was  sold 

to  defendant  under  this  agreement,  you  will  acquit  the  defendant.*' 

You  are  instructed  that  if  you  believe  from  the  evidence  beyond 

a  reasonable  doubt  that  the  defendant, ,  alias  ,  alias 

,  in  the  county  of and  state  of ,  on  or  about 

the day  of was  in  possession  of  a  horse,  the  prop- 

^  • 

i«  Carter   v.   State,   118   P.  264,   6  is  Pope  v.  State,  158  S.  W.  527.  71 

Okl.  Cr.  232.  Tex.  Cr.  R.  261. 

i»  Barrow  v.  State.  160  S.  W.  458, 
71  Tex.  Cr.  R.  549. 
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erty  of by  virtue  of  a  contract  of  hiring  with  the  said 


and  that  the  defendant  did  then  and  there  unlawfully  and  without 

the  consent  of  the  said  ,  the  owner  thereof,  if  he  was  the 

owner,    fraudulently    convert    said    horse    to    the    said    's 

('alias ,  alias )  own  use,  and  with  the  intent  to  deprive 

the  said of  the  value  of  the  same,  you  will  find  the  defend- 
ant guilty  as  charged,  etc.^* 

S  2233(8).     VirBiBia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  wrongfully  and  fraudulently  used,  disposed  of,  con- 
cealed, or  embezzled  any  money,  bill,  note,  check,  order,  bond, 

draft,  or  any  other  property  of  the Company,  as  charged  in 

the  indictment,  that  came  into  his  possession  or  was  intrusted  to 
him  by  virtue  of  his  office  as  president  of  the  said  company,  then 
they  Avill  find  him  guilty.** 

§  2234.     Distinction  between  larceny  and  embezzlement 
I  2234(1).    California 

You  are  instructed  that  the  distinction  between  larceny  and  em- 
bezzlement is  that  in  larceny  the  guilty  party  does  not  have  thue 
lawful  possession  of  the  property  and  in  embezzlement  the  guilty 
party  has  the  lawful  possession  of  the  property.** 

You  are  instructed  that  there  is  a  crime  known  to  the  law  as 
larceny.  It  is  a  crime  very  similar  to  embezzlement,  yet  it  is 
entirely  distinct  and  different  from  embezzlement.  Larceny  is  the 
felonious  stealing,  taking,  carrying,  leading,  or  driving  away  the 
personal  property  of  another.  Embezzlement  is  the  fraudulent  ap- 
propriation of  property  by  a  person  to  whom  it  has  been  intrusted. 
The  difference  between  the  crime  of  larceny  and  the  crime  of  em- 
bezzlement is  this :  In  larceny  the  person  taking  and  driving  away 
the  property  of  another  must  have,  at  the  time  he  takes  and  drives 
away  such  property,  the  intent  then  and  there  to  steal  such  prop- 
erty. In  embezzlement  there  must  be  no  intent  to  steal  at  the  time 
the  person  takes  and  drives  away  the  property,  but  the  person  must 
have  come  into  lawful  possession  of  such  property  and  thereafter 
formed  the  intent  to  fraudulently  convert  it  to  his  own  use.  When 
a  person  intends  from  the  beginning  to  steal,  and  does  steal,  the 
crime  is  larceny,  and  not  embezzlement.  Therefore  I  instruct  you 
that  if,  in  this  case,  the  defendant  had,  at  the  very  time  he  took  and 
drove  away  the  property  described  in  the  information,  an  intent  to 
steal  and  did  steal  it,  he  is  not  guilty  of  embezzlement,  and  your 

i»LewaUen  v.  State,  87  S.  W.  1159,  "  People  t.  Bojorquez,  169  P.  922, 

48  Tex.  Cr.  App.  283.  35  Cal.  App.  350. 

50  Wadley  v.  Commonwealth,  35  S. 
E.  452,  98  Ya.  803. 
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verdict  in  that  event,  and  if  you  should  find  the  fact  so  to  be, 
should  be  not  guilty." 

The  jury  are  instructed  that  in  the  case  of  grand  larceny  the  tak- 
ing must  be  with  a  felonious  intent,  as  heretofore  stated,  but  in  em- 
bezzlement the  original  taking  is  lawful,  and  'the  crime  consists  in 
the  fraudulent  appropriation  of  property  by  a  person  to  whom  it 
has  been  intrusted.** 

i  2234(2).    Delaware 

The  court  instructs  the  jury  that  embezzlement  is  a  fraudulent 
appropriation  of  another's  property  by  a  person  to  whom  it  is  in- 
trusted or  into  whose  hands  it  has  lawfully  come.  It  differs  from 
larceny  in  that  the  original  taking  of  the  property  was  lawful,  or 
with  the  consent  of  the  owner.  In  larceny  the  felonious  intent  must 
have  existed  at  the  time  of  the  taking.** 

§  2235.  Conviction  as  dependent  on  the  capacity  in  which  defend- 
ant came  into  possession  of  moneys  alleged  to  have  been 
embezzled 

Was  it  competent  for  the  board  of  convict  inspectors  to  authorize 
defendant  to  go  to  the  bank  and  collect  these  checks  for  the  pur- 
pose, as  there  is  evidence  tending  to  show,  avowedly  at  least,  of 
paying  the  cash  over  to  the  state?  I  think  it  was  within  the  power 
of  the  board  of  convict  inspectors ;  that  they  could  require  that  un- 
der the  statute  which ^says  that  the  clefk  may  perform  such  other 
duties  as  may  be  required  by  the  board.  I  think  it  would  be  a  nar- 
row and  unreasonable  construction  of  the  law  to  hold  that  the  presi- 
dent of  the  convict  board  would  have  to  go  in  person  and  collect 
every  claim  due  the  state.  It  would  perhaps  be  impossible,  and,  if 
he  is  allowed  to  use  any  agent  for  that  purpose,  surely  it  would  be 
allowable  for  him  to  use  his  chief  clerk  of  the  board,  and  I  think 
it  was  within  the  right  of  the  board  to  require  that  duty  of  defend- 
ant. Now,  did  they  require  it?  Is  the  evidence  sufficient  to  show 
that  by  the  usage  of  the  office  they  required  it?  Is  the  evi- 
dence sufficient  to  show  that  defendant  acted  in  that  capacity  and 
held  himself  out  as  acting  in  an  official  capacity  in  that  direction 
in  such  a  way  as  he  would  be  precluded  from  denying  his  authority 
and  his  official  capacity  as  an  officer  of  the  state?  These  are  ques- 
tions dependent  upon  the  sufficiency  of  the  evidence.  I  have  given 
you  the  rules  of  law  as  I  understand  them  with  regard  to  official 
capacity  as  averred  in  such  counts.  If  you  should  find  that  defend- 
ant did  act  in  his  official  capacity  in  getting  into  the  possession  of 
this  $ ,  and  that  he  knowingly  converted  it  to  his  own  use, 

as  People  v.  Bojorquez,  169  P.  922,  ^  State   v.    Curtin,   95   A,   232,    6 

35  Cal.  App.  350.  Boyce,  518. 

28  People  V.  Dye,  154  P.  875,  29  CaL 
App.  169. 
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after  having  received  it  in  his  official  capacity,  then  he  would  be 

guilty  of  embezzlement  under  the count.** 

Yon  arc  instructed  that  if,  from  the  evidence,  you  arc  not  satis- 
fied that  defendant  was  acting  within  his  official  capacity  as  an  offi- 
cer of  the  state,  but  that  he  was  acting  in  some  capacity  which 
made  him  liable  to  the  state  for  a  proper  use  of  those  funds  as  an 
agent  of  some  sort  of  the  state,  why  then  you  might  consider  some 

of  the  other  counts  in  the  indictment  in  that  respect.    The 

count  charged  him  in  the  relation  of  agent  of  the Savings 

Bank,  thus,  for  instance,  if  you  should  find  from  the  evidence  that 

the Savings  Bank  either  expressly  or  impliedly  delivered  on 

the  check  of ,  president  of  the  board  of  convict  inspectors,  a 

large  sum  of  money — $ ,  I  believe  it  is  charged  here — to  the 

defendant,  and  if  you  believe  from  the  evidence  that  that  was  de- 
li\'cred  to  him  on  an  implied  agency  or  implied  contract  that  he 

would  deliver  the  money  paid  on  this  check  to ,  president  of 

the  board  of  convict  inspectors,  bona  fide  and  in  good  faith,  if  you 
believe  that  the  evidence  justifies  that  view,  then  you  must  find 
from  the  evidence  that  defendant  was  acting  as  the  agent  of  the 

Savings  Bank  for  that  purpose.    He  might  have  been  an 

agent  of  the  convict  department  to  collect  the  money  on  the  check, 
and  when  the  money  was  delivered  to  him,  if  you  find  that  it  was 

delivered  to  him  by  the Savings  Bank  on  that  check,  and  on 

an  implied  or  express  agreement  that  he  should  deliver  it  to  the 
convict  department  or  to  the  treasurer  of  the  state,  it  would  be 
within  your  power  to  find  that  he  was  acting  also  as  the  agent  of 
said  bank,  and  if  while  so  acting,  and  thus  coming  into  possession 
of  the  funds,  he  fraudulently,  at  a  subsequent  time,  however  short, 
converted  them  to  his  own  use,  that  would  be  embezzlement  in 
that  capacity.** 

§  2236.    Necessity  that  possession  of  defendant  should  have  been 

acquired  lawfully 
Soe.  also,  ante,  9  2234. 

The  court  instructs  the  jury  that  there  fcan  be  no  embezzlement 
if  the  property  alleged  to  have  been  embezzled  came  into  the  pos- 
session of  the  prisoner  unlawfully.  If  the  original  taking  or  posses- 
sion of  the  property  was  unlawful  the  offense  might  be  larceny  but 
could  not  be  embezzlement.  The  prisoner,  therefore,  cannot  be  con- 
victed unless  you  are  satisfied  that  the  securities  came  to  her  law- 
fully. If,  at  the  time  of  executing  the  power  of  attorney  in  pur- 
suance of  which  the  prisoner  went  to  the in and  ob- 

»  lAcy  T.  State,  68  So.  706,  13  Ala.  »«  I^cy  v.  State,  68  So.  706,  13 
App.  212.  Ala.-  App.  212. 
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tained  the  bonds  and  stock  certificates, had  sufficient  mind 

to  know  what  he  was  doing,  and  was  not  so  under  the  influence 
and  control  of  the  prisoner  as  to  be  unable  to  exercise  his  own  will, 
the  prisoner  obtained  possession  of  the  property  lawfully  and  might 
be  guilty  of  embezzlement.  And  she  might  be  guilty  if  she  obtained 
possession  of  the  property  by  persuasion  or  entreaty  provided  the 
owner  had  sufficient  mind  to  appreciate  the  nature  of  the  business 
and  to  know  what  he  was  doing,  for  in  such  case  she  would  have  ac- 
quired the  property  lawfully.    But  if at  the  time  he  executed 

the  power  of  attorney  had  not  sufficient  mind  to  enable  him  to  know 
what  he  was  doing,  and  because  of  that  fact  the  prisoner  knowingly, 
improperly  and  wrongfully  influenced  him  to  execute  the  said  pow- 
er of  attorney  in  order  to  get  possession  of  the  securities,  then  her 
possession  of  them  was  unlawful  and  she  cannot  be  convicted  of 
embezzlement.  And  so  we  say  that,  if  you  believe  from  the  testi- 
mony in  this  case  beyond  a  reasonable  doubt  that  the  prisoner  ob- 
tained possession  of  the  securities  lawfully  and  afterwards  convert- 
ed the  same  or  any  of  them  in  this  county  as  charged  in  the  indict- 
ment, your  verdict  should  be  guilty.  But  if  you  do  not  so  believe, 
or  if  you  believe  that  she  obtained  possession  of  them  unlawfully, 
no  matter  whether  she  converted  them  or  not,  your  verdict  should 
be  not  guilty." 

§  2237.    When  moneys  deemed  entrusted  to  defendant 

You  are  instructed  that  the  placing  of  money  in  a  bank,  to  be 
drawn  upon  by  another,  is  not,  in  legal  effect,  the  intrusting  of 
money  to  that  person ;  but,  if  one  has  placed  money  in  a  bank,  to 
be  drawn  by  the  other,  the  money  so  drawn  by  the  other  is  money, 
in  legal  effect,  intrusted  to  him  or  given  to  him.^* 

§  2238.    What  constitutes  conversion 

The  court  instructs  the  jury  that  if  the  prisoner,  after  acquiring 
possession  of  the  bonds,  had  sold  or  disposed  of  the  s^me,  or  had 
even  attempted  to  do  so  without  the  consent  of  the  owner,  that 
act  would  undoubtedly  have  been  a  conversion  in  law.  If  she  had 
in  this  county  refused  to  deliver  them  to  the  owner  after  being  re- 
quested by  him  to  do  so,  and  retained  them  in  her  possession  against 
the  consent  of  the  owner,  that  likewise  would  be  a  conversion.  But 
the  mere  fact  that  she  kept  the  bonds  in  her  possession  after  bring- 
ing them  from  \o  the  owner  here  would  not  constitute  a 

conversion  of  them  in  law,  even  though  the  owner  did  not  ask  her 
to  keep  them,  and  did  not  expressly  consent  to  her  keeping  them. 
If  you  believe  the  owner  was  willing  not  only  that  the  prisoner 

27  state  V.  Curtin  (Del.)  95  A.'  232,  2  8  De  I^eon  v.  Territory,  80  P.  34S, 

5  Boyce,  518.  9  Ariz.  101. 
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should  go  to  the in and  get  the  securities  and  bring 

them  to  him,  but  also  keep  them  in  her  possession  after  bringing 
them  here,  and  that  she  did  nothing  more  than  that,  she  would  not 
be  guilty  of  embezzlement  because  there  was  no  conversion.** 

§  2239.     Same — Necessity  of  demand  for  surrender  of  property 

The  jury  are  instructed  that,  where  an  attorney  receives  money 
by  collecting  it  for  a  client,  he  cannot  be  held  for  embezzlement,  or 
convicted  thereof,  unless  a  demand  has  first  been  made  upon  him 
for  the  same  by  the  person  authorized  to  receive  it.  But  where 
money  or  drafts  or  certificates  of  deposit  are  placed  in  the  hands 
of  an  attorney  or  agent,  to  be  by  him  forwarded  or  paid  to  another 
party,  and  he  receives  the  drafts,  money,  or  certificates  for  such  pur- 
pose, and  feloniously  and  unlawfully  secretes,  appropriates,  pur- 
loins, and  converts  the  same  to  his  own  use,  then,  in  that  event,  he 
would  be  guilty  of  embezzlement,  whether  any  demand  was  first 
made  or  not.'* 

§  2240t     Necessity  of  showing  appropriation  to  use  of  defendant 

with  fraudulent  intent  to  deprive  owner  of  property 
I  2240(1).    Arkansas 

You  are  instructed  that,  to  embezzle  the  property,  the  defend- 
ant would  have  to  convert  it  to  his  own  use,  which  means  that  he 
would  have  to  sell  or  dispose  of  the  property,  or  do  some  act  which 
amounted  to  a  holding  in  active  dispute  of  the  owner's  right ;  and 
such  acts  on  his  part  must  have  been  with  the  fraudulent  intent  of 
permanently  depriving  him  of  his  property.** 

You  are  instructed  that  the  mere  failure  to  pay  over  to  the 

Company  the  money  in  his  hands,  by  defendant,  at  the  proper  time, 
would  not,  of  itself,  constitute  the  offense  of  embezzlement;  but, 
to  constitute  embezzlement;  it  must  appear  that  the  defendant  did 

retain  money  of  the Company,  that  came  to  his  hands  by 

reason  of  his  agency,  by  attempting  to,  in  some  manner,  conceal 
from  the  company  the  fact  that  he  was  in  possession  of  same,  or  by 
falsely  and  fraudulently  keeping  his  accounts  so  as  to  prevent  the 
company  from  knowing  the  defendant  had  it  in  his  possession ;  and, 
the  taking  and  receiving  the  same  being  lawful,  the  appropriation 
thereof  must  appear  to  have  been  felonious.** 

31  state  y.  Curtin  (Del.)  95  A.  282,  Ark.  d8.    This  instruction  should  be 

5  Boyce,  518.  aitcompanied  by  proper  explanations 

so  Dean  v.  State,  46  M.  £,  528,  147  m   Hie  ofltmse  charged  and  the  char- 

Ind.  215.  acter  of  the  evidence  admissible  to 

31  Ck>nley  v.  State,  64  S.  W.  ^18,  SH  prove  the  intent  or  want  of  intent 

Ark.  454.  with  whieh  the  unlawful  appropria- 

ss  Fieener  v.  State,  23  S.  W.  1,  53  tiou  was  made. 
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I  2240(2).    Delaware 

You  are  instructed  that  the  intent  to  defraud  the  owner  of  his 
property  is  the  element  of  the  offense  that  makes  the  misappropri- 
ation criminal,  and  must  be  shown  before  conviction  is  warranted. 
Such  an  intent  to  defraud  may  be  shown  either  by  direct  evidence 
or  by  evidence  of  facts  and  circumstances  from  which  a  fraudulent 
intent  may  reasonably  or  naturally  be  inferred.'^ 

§  2240(3).    Miohigan. 

You  are  instructed  th&t,  if  you  are  satisfied  beyond  a  reasonable 

doubt  that  the  defendant  was  in  the  employ  of  the Company 

as  servant,  clerk,  or  agent, — that  is  to  say,  as  bookkeeper  or  assist- 
ant cashier, — during  the  period  covered  by  the  information  in  this 

case,  viz.  during  the  time  intervening  between and , 

and  that,  by  reason  of  such  employment,  certain  moneys  came  into 
his  hands  during  that  period,  and  that  he  feloniously  appropriated 
such  moneys  or  any  part  thereof,  which  may  have  come  into  his 
hands  by  virtue  of  such  employment,  to  his  own  use,  with  the  in- 
tention of  depriving  the  owners  of  the  same,  he  is  guilty  of  the 
crime  of  embezzlement  and  you  must  so  find.  The  evidence  shoAvs 
that  the  defendant  entered  the  employ  of  the  said  company    in 

,  and  remained  there  until  some  time  in ; — ,  when  he  was 

arrested  and  charged  with  the  crime  for  which  he  is  now  being 
tried;    that  he  was  first  engaged  as  bookkeeper,  and  that,  some 

time  in ,  he  was  made  assistant  cashier,  in  which  capacity  he 

received  all  the  checks  and  moneys  which  came  into  the  hands  of 

the  company  at  — ;  and  that  it  was  the  duty  of  the  defendant 

to  deposit  these  funds  in  the  bank  to  the  company's  credit.  The 
testimony  shows,  and  the  defendant  admits,  that  from  — ,  up  to 

and  including  the  month  of ,  while  he  was  in  the  employ 

of  the  said  company,  he  did  take  certain  moneys  belonging-  to 
that  company.     It  appears  from  the  evidence  that  the  defendant 

was  in  the  habit  of  taking  checks  which  came  to  the ofhce 

of  the  company  from  the  various  branch  offices  in  different  parts 

of  the  state  of > — ,  and  that  he  placed  these  checks  in  the  money 

drawer  or  till,  and  took  cash  equal  in  amount  to  the  checks  which  he 
had  placed  therein,  and  that  he  converted  this  money  to  his  OAvn 
use.  This  course  of  appropriating  the  company's  money  was  con- 
tinuous, and  the  method  of  doing  it  was  the  same  throughout  the 
entire  period,  and  the  defendant  says  that,  during  all  this  time,  he 
had  the  same  intent  with  regard  to  taking  and  appropriating  the 
money.    It  is  for  you  to  say  what  that  intent  was.** 

»8  state    v.   I^ons,   80   A.   976,   3         «*  People  v.  Hawkins,  64  N.  W.  736^ 
Boyce,  72.  106  Mich.  479. 
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12240(4).     MIsMiri 

You  are  further  instructed  that  the  mere  conversion  of  money 
to  the  agent  and  collector's  use  after  receiving  the  same  in  such 
capacity  and  by  virtue  of  his  agency  and  collector  ship,  and  the 
failure  to  pay  it  over  to  his  employer,  do  not  constitute  the  offense 
of  embezzlement  charged  in  the  information,  but  there  must  have 
been  in  the  mind  of  the  agent  and  collector  at  the  time  of  such 
conversion  an  unlawful,  felonious,  and  fraudulent  intent  to  appro- 
priate such  money  to  the  agent  and  collector's  use,  and  to  deprive 
the  owner  of  such  use  thereof  absolutely.  But  you  are  further  in- 
structed that  it  is  not  necessary  that  the  state  should  prove  by 
direct  and  positive  evidence  that  the  conversion  of  the  moneys 
mentioned  in  the  information  and  in  instruction  "first"  herein, 
if  you  believe  and  find  from  the  evidence  there  was  a  conversion 
of  the  moneys  as  defined  in  the  last-mentioned  instruction,  was 

without  the  consent  of  the • —  Company ;  it  is  sufficient  if  from 

all  the  evidence  the  jury  are  satisfied  beyond  a  reasonable  doubt 
that  it  was  without  such  consent;  and  it  is  not  necessary  that 
the  intent  with  which  the  defendant  may  have  acted  should  be 
proved  by  direct  and  positive  evidence,  but  you  may  infer  his  intent 
from  all  the  facts  and  circumstances  attending  and  surrounding  the 
acts.** 

The  court  further  instructs  you.  that  if  you  believe  and  find 
from  the  evidence  that  the  moneys  collected  and  received  by  the 

defendant   for  the  Company,  and  not  paid  over  to  said 

company  by  him,  were  all  used  and  consumed  by  him  in  paying 
rebates  to  customers  to  whom  he  was  selling  goods,  or  in  making 
good  the  accidental  loss  or  theft  of  such  moneys  from  him,  or  in 
expenditures  for  the  direct  and  sole  purpose  of  promoting  the  busi- 
ness of  said  company,  and  not  for  his  own  uses  and  purposes,  or 
jointly  in  paying  such  rebates,  in  making  good  such  loss  or  theft, 
and  in  making  such  expenditures  for  the  direct  and  sole  purpose  of 
promoting  the  business  of  said  company,  then  such  failure  to  pay 
over  to  the  said  company  the  moneys  so  disposed  of  does  not  con- 
stitute emBezzlement.**  ' 

The  court  instructs  the  jury  that  although  ,the  jury  may  believe 

from  the  evidence  that  the  defendant,  at  the  county  of  

and  state  of ,  within years  prior  to ,  received 

the  funds  described  in  the  information,  or  any  part  thereof,  to 

the  value  of  $ pr  more,  under  and  by  virtue  of  an  order 

of  the  probate  court,  and  in  his  official  capacity  as  public  admin- 
istrator and  ex  officio  public  guardian,  and  that  he  subsequently, 
and  before ,  converted  same,  or  some  part  thereof,  to  the 

«•  State  V.  WiSBing,  85  S.  W.  557,         ««  State  v.  Wlsslng,  86  S.  W.  557, 
1S7  Mo.  96.  187  Mo.  90. 
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value  of  $ or  more,  to  his  own  use,  yet  the  jury  cannot 

find  him  guilty  unless  they  further  believe  and  find  from  the  evi- 
dence that  at  the  time  the  defendant  converted  same  he  did  so  with 
the  felonious  and  fraudulent  intent  of  depriving  his  said  ward, 

,  thereof;   and,  unless  the  jury  so  find,  they  will  acquit  the 

defendant.*' 

i  2240(5).    Texas 

The  jury  are  instructed  that,  if  you  shall  find  that  defendant 
and  M.  were  partners,  or  if  you  have  a  reasonable  doubt  thereof, 
then  you  will  acquit  the  defendant,  although  you  may  find  he  mis- 
applied and  converted  the  money  to  his  own  use  and  benefit.  If 
you  shall  find  that  defendant  lost  the  money,  or  that  he  was  robbed 
of  same,  or  if  you  have  a  reasonable  doubt  thereof,  you  must  ac- 
quit, although  you  may  find  that  he  was  the  agent  of  M.  The 
defendant  in  a  criminal  case  is  presumed  to  be  innocent  until  his 
guilt  is  established  by  legal  evidence,  beyond  a  reasonable  doubt; 
and  in  case  you  have  a  reasonable  doubt  as  to  the  defendant's  guilt 
you  will  acquit  him,  and  say  by  your  verdict.  Not  guilty.^ 

{  2240(6).    Virginia 

You  are  instructed  that,  before  you  can  convict  the  prisoner  un- 
der any  count  of  the  indictment  against  him,  you  must  believe 
beyond  a  reasonable  doubt  that  he  feloniously  took,  appropriated, 
disposed  of,  or  converted  to  his  own  use  the  property,  or  some 
part  thereof,  therein  mentioned;  that  is,  that  he  did  so  with  a 
criminal  intent,  and  not  under  an  honest  belief  that  he  had  a  bona 
fide  claim  of  right  to  do  so.'* 

§  2240(7).    Washiioton 

The  jury  are  instructed  that  an  essential  element  in  the  crime 
charged  in  this  case  is  a  felonious  intent,  and,  before  you  can 
convict  the  defendant,  you  must  find  from  the  evidence  that  he 
intended  to  convert  to  his  own  use  the  money  in  question,  and  to 

cheat,  wrong,  and  defraud  the  county  of out  of  the  same. 

If  you  find  from  the  evidence  that  the  failure  of  the  defendant  to 
pay  over  this  money  was  due  to  neglect  and  carelessness,  and  that 
he  had  no  intention  of  cheating  and  defrauding  the  county  out 
of  the  same,  your  verdict  must  be  not  guilty.** 

»     §  2241.     Intent  at  time  of  conversion  to  deprive  owner  of  property 

The  jury  are  instructed  that,  in  order  to  constitute  the  offense 

of  embezzlement,  it  must  distinctly  appear  that  defendant  acted 

with  felonious  intent  and  made  an  intentional  wrong  disposal  of 

«7  state  V.  Laughlin,  79  S.  W.  401,  »o  Wadley  t.  Commonwealth,  35  S. 

ISO  Mo.  342.  B.  452,  98  Va.  803. 

88  O'Marrow   v.    State,   147    S.   W.  4o  state  v.  Leonard,  105  P.  163,  56 

252,  66  Tex.  Cr.  R.  410.  Wasli.  83,  21  Ann.  Cas.  69. 
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the  money  that  he  collected  for while  in  's  employ. 

An  intent  to  convert  funds  to  one's  own  use  is  a  necessary  element 
in  embezzlement,  and  as  such  is  a  question  of  fact  for  you  to  find 
from  all  jthe  evidence,  with  all  the  circumstances  attending  or  sur- 
sounding  the  case.  I  charge  you  that  the  mere  failure  to  pay  over 
money  by  an  agent  to  his  principal  after  the  agent  has  collected 
or  received  it  for  and  on  account  of  his  principal  does  not  of  itself 
constitute  the  crime  of  embezzlement,  nor  does  the  conversion  of 
it  by  the  agent  to  the  agent's  own  use  after  reception  or  collection 
by  the  agent  and  failure  to  pay  it  over  to  his  principal  constitute 
the  crime  of  embezzlement  under  the  law  of  the  state.  There  must 
be  a  felonious  intent,  as  I  said  in  the  opening  of  my  charge.  There 
must  be  a  felonious  intent  upon  the  part  of  the  defendant  at  the 
time  of  the  conversion  to  appropriate  it  to  his  own  use  to  deprive 
the  owner  of  it.*^ 

§  2242.     Sale  of  chattel  and  appropriation  of  proceeds  as  embez- 
zlement of  chattel — Intent  at  time  of  sale 
The  jury  are  instructed  that,  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  H.  owned  and  had  the  actual  pos- 
session of  a  horse,  and  that  on  or  about  the day  of , 

in county,  state  of  ,  he  delivered  the  same  to  the 

defendant,  and  %hat  the  defendant  received  the  actual  possession 

of  said  horse  from  the  said  H.  on  or  about  the  day  of 

,    in    said   county,   and   that  said   horse   was   delivered   by 

said  H.  to  defendant,  as  his  agent,  and  was  received  by  defendant 
from  said  H.,  as  his  agent,  under  and  by  virtue  of  an  agreement 

to  the  effect  that  defendant  would  sell  said  horse  and  pay  $ — 

to  said  H.  and  keep  for  himself  as  his  property  the  excess  over 

said  $ that  he  may  sell  said  horse  for,  or  that  he  was  to 

sell  said  horse  and  pay  H.  $  and  keep  for  himself  any  ex- 

cess for  which  he  might  sell  said  horse,  or  that  he  was  to  sell  or 
dispose  of  said  horse  to  the  best  advantage  and  account  to  H.  for 
the  proceeds  of  such  sale;  and  if  you  further  believe  from  the  evi-; 
dence,  beyond  a  reasonable  doubt,  that  after  defendant  received 
possession  of  said  horse  as  such  agent,  if  you  so  find,  that  he  sold 
the  same  or  pledged  him  for  money,  and  that  at  the  time  of  such 
sale  or  pledge  the  defendant  had  the  fraudulent  intent  to  appro- 
priate the  proceeds  of  said  sale  or  pledge  to  his  own  use,  and  that 
in  pursuance  of  said  intent  the  defendant  afterwards  appropriated 
the  proceeds  of  said  sale  or  pledge  to  his  own  use  and  benefit,, 
without  the  consent  of  said  H. — then  the  defendant  would  be. 
guilty  of  embezzlement  of  a  horse,  as"  charged,  and  you  will  so 
find  and  assess  his  punishment  at  confinement  in  the  penitentiary 

*i  People  V.  Wolff,  121  N.  W.  754,  157  Mich.  242. 
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for  not  less  than nor  more  than years.    But  if  you 

believe  from  the  evidence,  or  have  a  reasonable  doubt,  that  it  was 
the  intention  of  the  defendant,  at  the  time  he  sold  or  pledg^ed 
said  horse,  to  act  in  good  faith  towards  said  H.,  and  carry  out  his 
alleged  agreement,  and  that  he,  after  said  sale  or  pledge,  conceived 
for  the  first  time  the  intention  to  appropriate  the  proceeds  of  the 
sale  or  pledge,  then  he  would  not  be  guilty  of  embezzlement  of  the 
horse,  and  you  will  find  him  not  guilty.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  received  from  the  said  C.  the  organ  in  question,  un- 
der an  agreement  that  the  defendant  should  act  as  the  agent  of 
the  said  C.  in  the  sale  of  said  organ,  and  that  defendant  should 
sell  said  organ,  and  pay  over  to  and  deliver  to  said  C.  a  certain 
sum  in  money  or  notes  that  defendant  should  secure  from  the  sale 
of  said  organ,  and  you  further  believe  that  defendant  sold  said 
organ  as  his  own  property,  and  not  as  agent  for  said  C,  and  that 
at  the  time  of  said  sale  the  defendant  had  the  fraudulent  intent 
to  appropriate  the  proceeds  of  said  sale. to  his  own  use,  and  that 
in  pursuance  of  said  intent  the  defendant  afterwards  appropriated 
the  proceeds  of  said  sale  to  his  own  use  and  benefit,  without  the 
consent  of  said  C,  the  defendant  would,  under  such  circumstances, 
be  guilty  of  embezzling  the  organ;  but  if  you  b^eve  it  was  the 
intention  of  the  defendant  to  act  in  good  faith  towards  said  C, 
and  carry  out  his  alleged  agreement,  and  that  he,  after  said  sale, 
conceived  for  the  first  time  the  intention  to  appropriate  the  pro- 
ceeds of  the  sale,  he  would  not  be  guilty  of  embezzling  the  organ.** 

§  2243.    Bona  fide  claim  of  title  to  property  alleged  to  have  been 
embezzled 

i  2243(1).    Conneetiettt 

The  jury  are  instructed  that,  to  constitute  embezzlement  under 
the  statute,  the  appropriation  of  another's  money  must  be  with 
intent  to  defraud.  This  means,  as  applied  to  this  case,  that  the 
party  accused  must  have  intended  to  permanently  deprive  the  per- 
sons named  in  each  count  of  the  moneys  therein  named,  and  if  the 
jury  believe  from  the  evidence  that  the  money  shown  to  have  been 
retained  by  the  accused  was  so  retained  by  him  under  a  belief 
honestly  entertained  by  him  that  he  had  the  right  to  so  retain  the 
same,  he  would  not  be  guilty  of  embezzlement  of  such  moneys  as 
to  which  such  belief  obtained,  even  although  he  had  in  fact  no 
right  to  retain  such  moneys,  for  in  such  case  the  fraudulent  in- 
tent necessarily  would  be  absent.** 

■ 

42  Henderson  v.   State,  117  S.  W.         44  state  v.  Lanyon,  76  A.  1095,  83 
825,  55  Tex.  Cr.  R.  640.  Conn.  449. 

43  Epperson  v.  State,  3  S.  W.  789, 
22  Tex.  App.  694. 
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f  2243(2).    Utah 

You  are  instructed  that,  upon  an  indictment  for  embezzlement, 
it  is  a  sufficient  defense  that  the  property  was  appropriated  openly, 
avowedly  and  under  claim  of  title  preferred  in  good  faith,  even 
though  such  claim  is  untenable.*' 

{  2243(3).    Washlnoton 

You  "are  instructed  that  under  the  laws  of  the  state  of if  a 

person  in  converting  property  to  his  own  use  does  so  under  a  bona 
fide  claim  of  title  thereto,  he  is  not  guilty  of  the  crime  of  larceny,  al- 
though his  claim  of  title  was  not  good,  and  in  this  case  you  are 

instructed  that  if  the  defendant  after  negotiating  with for 

a  trade  believed  that  this  note  in  question  was  his,  and  so  believ- 
ing used  thtf  proceeds  as  his  own,  you  cannot  find  the  defendant 
guilty.** 

You  are  instructed  that,  if  the  defendant  in  good  faith  claimed 
a  lien  upon  the  moneys  of in  his  hands  for  a  general  bal- 
ance due  him  or  the  firm  of  which  he  was  a  member  as  attorney's 
fees  for  services  performed  by  the  said  defendant,  or  the  firm  of 

which  he  was  a  member,  for  the  said  ,  the  mere  fact  that 

the  defendant  retained  the  whole  of  said  money  in  his  possession,, 

and  failed  or  refused  to  turn  the  same  over  to  the  said  

until  the  amount  of  said  claim  for  attorney's  fees  should  be  ad- 
justed and  paid,  would  not  of  itself  constitute  an  offense  under  the 
law:  but  you  must  further  find  from* the  testimony  that  the  de- 
fendant fraudulently  converted  to  his  own  use  moneys  belonging 
to  the  prosecuting  witness,  which  he  did  not  in  good  faith  claim 
as  attorney's  fees.*' 

§  2244.    Place  of  conversion 

f  2244(1).   Delaware 

The  court  instructs  the  jury  that  there  are  certain  things  which 
it  is  necessary  for  the  state  to  prove  in  order  to  convict  the  pris- 
oner.   You  must  be  satisfied  that  the  prisoner  at  the  time  of  the 

alleged  embezzlement  in  this  county  was  the  agent  of ,  or 

acting  in  that  capacity.  You  must  also  be  satisfied  from  the  evi- 
dence that  the  prisoner  converted  in  this  county  the  property  men- 
tioiied  in  the  indictment  or  some  part  of  it  It  is  not  necessary  to 
show  that  she  converted  all  of  the  securities  she  is  charged  with 
embezzling  for  if  you  are  convinced  beyond  a  reasonable  doubt 
that  she  converted  in  this  county  even  one  of  them  she  would  be 
guilty.    Counsel  for  the  prisoner  insist  that  there  has  been  no  con- 

"  State  v.  Goyle,  126  P.  305,  41  .  4t  state  v.  Lewis,  71  P.  778,  31 
Utah,  320.  Wash.  75. 

"State  V.  Ward,  166  P.  794.  96 
Wash.  55a 
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version  of  the  securities  by  the  prisoner  in  this  state.  We  instruct 
you  that  it  must  be  shown  that  the  securities  or  a  part  of  tbem 
have  been  converted  in  this  county  as  charged  in  the  indictment 
before  the  prisoner  can  be  found  guilty.** 

S  2244(2).    South  Dakota 

Now,  in  regard  to  the  county,  I  might  say  to  you  that  where 
property  is  taken  in  one  county  by  embezzlement  and  carried  into 
or  through  another  county,  the  defendant  may  be  tried  in  either 
county.  And  where  property  is  intrusted  to  a  person  in  one  coun- 
ty and  he  is  to  return  it  in  that  same  county,  and  he  afterwards 
embezzles  it,  he  may  be  tried  in  that  county,  notwithstanding 
he  may  have  taken  it  into  or  through  other  counties.  So  this  rule 
is  applicable  to  this  case.  If  the  defendant  was  intrusted  with  the 
property  in  this  county  and  he  was  under  obligations  and  it  was 
the  understanding  it  should  be  returned  in  this  county,  and  he  after- 
wards embezzles  it,  he  may  be  prosecuted  in  this  county,  although 
the  property  may  have  been  taken  into  other  counties  or  into  other 
states.  If  you  believe,  then,  from  all  the  evidence,  beyond  a  rea- 
sonable doubt,  that,  within  the  county  and  the  time  I  have  men- 
tioned, any  of  the  property  mentioned  in  the  information  was  in- 
trusted to  this  defendant  as  a  bailee,  individually  or  jointly  with 
others,  and  that  the  defendant  fraudulently  converted  or  appro- 
priated it,  or  was  concerned  in  or  implicated  in  the  fraudulent 
conversion  or  appropriation  of  it,  you  should  find  the  defendant 
guilty  of  embezzlement  as  charged  in  the  information.  If  you 
have  a  reasonable  doubt  as  to  any  one  of  these  facts  being  proved 
you  should  find  the  defendant  not  guilty .*• 

§  2245.    Embezzlement  of  moneys  wrongfully  obtained  by  pros- 
ecuting witness 

You  are  instructed  that  it  is  no  defense  to  the  charge  of  embez- 
zlement that  the  person  from  whom  the  money  was  embezzled 
may  himself  have  obtained  it  wrongfully  or  unlawfully.** 

§  2246.    Value  of  prc^erty  embezzled 

Tfie  court  instructs  the  jury  that  it  is  not  necessary  in  this  case, 

in  order  to  find  the  defendant  guilty  of  embezzlement  of  $ or 

more,  for  the  state  to  prove  that  the  amount  of  $ was  taken 

at  the  same  time  or  on  the  same  day.  Therefore,  if  the  jury  believe 
from  the  evidence  that  the  defendant  formed  the  design  to  embez- 
zle and  convert  money  of  the  said Association,  and  that,  in 

the  pursuance  of  such  formed  design,  he  did,  within years 

*8  State   V.   Cortin,   95   A.    232,    5  bo  State  t.  Hoshor,  67  P.  3S6,   2C 

Boyce,  518.  Wash.  643. 

*»  State  y.  AUen,  110  X.  W.  92,  21 
S.  D.  121. 
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next  before  the  filing  of  the  information,  fraudulently  embezzle 

and  convert  to  his  own  use  money  belonging  to  the  said  . 

Association,  to  the  amount  of  $ — or  more,  then  that  is  suffi- 
cient** 

The  court  instructs  the  jury,  if  they  shall  believe  from  the  evi- 
dence that  defendant  is  guilty  of  embezzlement  as  defined  in  in- 
struction number ,  and  if  the  jury  believe  from  the  evidence 

that  the  money,  so  converted  was  of  a  less  amount  than  $ , 

and  that  the  same  was  taken,  received,  and  embezzled  by  defend- 
ant, as  defined  in  these  instructions,  within  '  year  next  before 

the  day  of ,  then  thq  jury  will  find  the  defendant 

guilty  as  charged  in  the count  of  the  indictment,  and  assess 

his  punishment  at  imprisonment  in  the  county  jail  for  a  period  not 

exceeding year,  or  by  fine  not  exceeding  $ ,  or  by  both 

such  fine  and  imprisonment." 

§  2247.     Embezzlement  by  agents — ^Who  are  agents    ' 
{  2247(1).    Delaware 

Ydu  are  instructed  that,  in  order  to  constitute  the  relation  of 
agent  or  servant  within  the  meaning  of  the  statute,  it  is  not  neces- 
sary that  there  should  be  more  thati  one  act  authorized,  or  more 
than  the  undertaking  of  a  single  transaction  for,  or  in  the  name,  or 
on  the  account  of  the  principal,  or  employer.'* 

You  are  instructed  that  it  is  contended  that  the  accused  in  the 
transaction  complained  of  was  a  partner  with  the  prosecuting  wit- 
ness, and  not  an  agent  within  the  meaning  of  the  statute.  If  you 
find  from  the  evidence  that  the  check  was  not  delivered  to  and  re- 
ceived by  the  accused  for  a  special  purpose,  but  was  to  be  used  in 
paying  part  only  of  the  printing  and  the  balance  to  be  used  in  pro- 
moting the  sale  of  the  book,  then  the  offense  charged  has  not  been 
established,  and  the  accused  should  be  acquitted.  If,  however,  in- 
dependent of  any  other  relations  subsisting  between  the  parties  at 
the  time  the  check  was  made  and  delivered  to  the  accused,  he  ac- 
cepted it  for  a  special  purpose,  namely  for  the  purpose  of  paying 
the  printing  company  in  full  of  the  contract  price  for  printing  the 
book  and  certain  half-tones,  and  instead  of  so  applying  it,  he  only 
applied  a  part  thereof,  and  misapplied  the  balance,  the  offense 
charged  has  been  established;  for  in  order  to  constitute  the  rela- 
tion of  agent  within  the  meaning  of  the  statute  it  is  not  necessary 
that  there  should  be  more  than  one  act  authorized,  or  more  than 
the  undertaking  of  a  single  transaction,  for,  or  in  the  name,  or  on 
account  of  the  employer.** 

•1  State  V.  Shonr,  95  S.  W.  406,  196  s<  State   t.  Acetoa,   96  A.  206,  5 

Mo.  202.  Boyce,  597. 

52  State  V.  Upscomb,  60  S.  W.  1081,  ft*  State  v.  Dougherty,  86  A.  736,  4 

160  Mo.  125.  Boyce,  163. 
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§  2247(2).     llllBOii 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  defendant  was^  at  the  time  of  the  alleged  embezzlement,  a  col- 
lector for  the  company,  with  the  right  to  retain  her  commissions — 
that  is,  that  she  was  not  required  to  pay  over  to  the  company  the 
gross  sum  or  sums  of  money  collected  by  her,  but  might  first  de- 
duct her  commissions,  and  then  pay  over  the  balance  or  net  amount 
due  the  company — she  was  not  such  an  agent  or  servant  as  is  con- 
templated in  the  statute  defining  embezzlement,  and  the  verdict 
should  be  "Not  guilty." " 

§  2248.    Embezzlement  by  bailees — ^Who  are  bailees 

f  2248(1).   Calif orila 

I  instruct  you  that  in  the  state  of embezzlement  is  the 

fraudulent  appropriation  of  property  by  a  person  to  whom  it  has 
been  intrusted;  also  every  person  intrusted  with  property  as  a 
bailee  who  iraudulently  converts  the  same  or  the  proceeds  thereof 
to  his  own  use  is  guilty  of  embezzlement.  I  instruct  you  that  if 
you  find  from  all  the  evidence  that  the  defendant  hired  the*  per- 
sonal property  described  in  the  information  from  ,  that  he 

thereupon  became  a  bailee  of«the  property  thus  hired.** 

I  2248(2).    Delaware 

You  are  instructed  that  the  particular  offense  of  which  the  pris- 
oner stands  indicted  is  known  to  the  law  as  embezzlement  as  bailee, 
with  reference  to  which  the  statutes  of  this  state  provide  "that  if 
any  person,  being  a  bailee  of  money  or  other  property  the  subject 
of  larceny,  shall  embezzle  or  fraudulently  convert  the  same  to  his 
own  use,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction,  shall  be  punished."  A  bailment  consists  in  the  deliv- 
ery of  some  personal  property,  the  subject  of  larceny,  by  one  per- 
son to  another,  to  be  by  him  held,  used  or  handled  according  to  the 
purpose  or  object  for  which  it  is  delivered,  upon  an  understanding, 
express  or  implied,  that  after  the  purpose  for  which  it  is  delivered 
has  been  fulfilled,  it  shall  be  returned  to  him  who  first  delivered  it 
or  be  otherwise  dealt  with  according  to  his  direction.  A  bailee  is 
one  to  whom  property  is  so  delivered.*' 

You  are  instructed  that,  as  the  prisoner  in  this  case  is  charg^ed 
with  embezzlement  in  his  capacity  of  bailee,  the  state  must  first 
prove  to  you  that  the  prisoner  was  in  fact  the  bailee  of  the  property 
which  he  is  charged  to  have  embezzled,  and  second,  that  as  such 
bailee  he  embezzled  or  fraudulently  converted  the  same  to  his  own 
aise.     If  you  find  that ,  being  the  landlord  of  the  prisoner, 

Bc  McBlroy  v.  People,  66  N.  B.  105S,  bt  State   V.    Lyons,   80   A.   976,    3 

202  lU.  473.  Boyce,  72. 

B«  People  V.  BoJerQuez,  169  P.  922, 
S5  Cal.  App.  35a 
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was  the  owner  of  the  cow  in  question  and  delivered  the  cow  to  the 
prisoner  to  be  by  .him  kept  upon  the  farm  for  the  purpose  of  pro- 
ducing* manure,  the  delivery  of  the  cow  constituted  a  bailment  and 
the  prisoner,  upon  receiving  the  cow,  became  a  bailee.  If  you  find 
that  after  so  receiving  the  cow  she  gave  birth  to  a  calf,  then  the 
prisoner  became  the  bailee  of  the  calf  as  well  as  of  the  cow.*^ 

You  are  instructed  that  if  you  find  that,  when  the  cow  was  pur- 
chased by ,  it  was  purchased  by  him  for  the  prisoner  in  the 

sense  that  the  cow  thereafter  was  to  belong  to  the  prisoner,  and 
that  when  the  cow  was  received  by  the  prisoner  it  was  received  by 
him  and  treated  as  his  own  property,  for  which  he  was  to  reim- 
burse   when  he  made  sufficient  money  out  of  the  farm,  as  he 

contends  by  his  testimony,  then  the  cow  and  its  offspring,  though 
not  paid  for,  became  the  property  of  the  prisoner,  his  possession 
of  them  was  that  of  owner  and  not  as  bailee,  and  his  subsequent 
disposition  of  the  calf  and  retention  of  the  cow  would  not  constitute 
the  crime  of  embezzlement  as  charged  against  him  by  the  indict- 
ment, and  your  verdict  should  be  not  guilty.** 

f  2248(3).    Oragott 

You  are  instructed  that,  when  property  is  delivered  by  one  per- 
son to  another  with  the  understanding  that  the  identical  property 
or  its  equivalent  is  to  be  returned  to  him,  the  person  who  delivered 
the  property  is  called  the  bailor,  and  the  one  to  whom  it  is  deliv- 
ered is  called  the  bailee ;  and  so  in  this  case  if  the  defendant  re- 
ceived the  money  as  alleged  in  this  indictment,  he  would  be  the 
bailee.** 

{  2248(4).    Texas 

You  are  instructed  that  if  you  find  and  believe  from  the  evi- 
dence in  this  case  that,  on  or  about  the  date  alleged  in  the  indict- 
ment and  at  the  same  time  of  the  transaction  between  the  defend- 
ant and  the  witness  G.,  the  same  being  the  transaction  alleged  in 
the  indictment,  the  defendant  had  a  conversation  with  A.,  in  which 
conversation  and  at  which  time  the  said  A.  agreed  to  extend,  and 

did  extend,  to  the  defendant  credit  to  the  amount  of  $ ,  and 

that  as  a  result  of  said  conversation  and  in  pursuance  of  said  agree- 
ment, if  any, ,  acting  through  its  agent,  the  witness  G.,  sold 

to  the  defendant  the  goods  described  in  the  indictment  on  credit, 
and  if  you  believe  that  the  disposition  of  said  goods  to  the  defend- 
ant at  said  time  and  place  was  a  "sale,"  as  that  term  is  hereinafter 
defined,  and  was  not  a  "bailment,"  as  that  term  has  been  hereinbe- 
fore defined,  or  if  you  have  a  reasonable  doubt  thereof,  you  .will 

»»  State  V.  I/yons,  80  A.  976,  8  '«o  State  v.  Stiles,  ICO  P.  126,  81  Or. 
Boyce,  72.  497. 

>•  State   y.    Ly<nis,   80   A.   973,   8 
Boyce,  72. 
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acquit  the  defendant.  By  the  term  "sale"  is  meant  the  agreed 
transfer  of  the  title  to  property  from  one  person  to  another  at  an 
agreed  price  for  a  valuable  consideration  either  paid  at  the  time  or 
agreed  to  be  paid  in  the  future.*^ 

§  2249.    Appropriation  by  defendant  of  moneys  held  by  hun  as 
bailee  to  secure  him  against  liability  on  bond 
You  are  instructed  that,  if  you  should  find  that  the  understand- 
ing and  agreement  between  the  defendant  and  the  complaining  wit- 
ness was  that  the  defendant  should  receive  the  said  sum  of  $ 

and  hold  it  to  be  redelivered  to  the  complaining  witness  , 

upon  the  release  of  the  defendant  from  said  bonds,  and  that  there 
was  no  agreement  or  understanding  between  the  said  defendant 

and  the  said that  the  defendant  should  have  the  use  of  said 

money,  then  it  would  be  the  duty  of  the  defendant  to  redeliver  said 
money  to  the  said  complaining  witness  within  a  reasonable  time 
after  being  informed  that  the  defendant  was  released  from  said 
bonds,  if  you  do  find  that  he  was  so  released,  and  failure  so  to  do, 
if  you  should  find  against  the  defendant  upon  the  other  issues  in 
the  case,  would  constitute  the  offense  of  larceny.** 

§  2250.    Embezzlement  by  public  officers 

i  2250(1).    KMtnoky 

You  are  instructed  that,  if  the  jury  believe  and  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant,  in  

county,  before  the  finding  of  the  indictment,  did  unlawfully,  fraud- 
ulently, and  feloniously,  without  the  consent  of ,  then  sheriff 

of county,  or  the  owner  thereof,  or  either,  convert  to  his 

own  use  good  and  lawful  money  of  the  United  States,  exceeding 

$ ,  the  same  being  the  public  moneys  and  taxes  collected  for 

said ,  sheriflF  as  aforesaid,  by  said  defendant,  as  deputy  sher- 
iff for  said ,  which  said  money  had  then  and  there  been  in- 
trusted to  said  defendant,  or  to  his  care,  custody,  and  keeping  as 
said  deputy  sheriff,  they  will  find  him  guilty  as  charged  in  the  in- 
dictment and  say  so  and  no  more.  If,  however,  the  defendant  in 
fact  lost  the  money  mentioned  in  the  evidence,  either  accidentally 
or  negligently,  or  it  was  in  fact  stolen  from  him,  and  he  did  not  in 
any  way  use  the  money  or  keep  it,  the  jury  should  find  him  not 
guilty.** 

i  2250(2).    Virginift 

You  are  instructed  that  the  law  requires  that  a  justice  of  the 
peace,  within       '         days  after  the  receipt  of  any  fine  imposed  by 

•iLee  T.  State,  IdS  S.  W.  313,  81         etciine  v.  Commonwealtli,  171  S. 
Tex.  Cr.  B.  117.  W.  412,  161  Ky.  678. 

««  State  V,  Jakubowski,  137  P.  448, 
77  Wash.  78. 
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him,  do  pay  such  fine,  with  the  cost,  to  the  clerk  of  the  circuit 
court  of  his  county;  and  if  the  jury  shall  believe  from  the  evidence 
that  defendant,  while  a  justice  of  the  peace  for  this  county,  re- 
ceived a  fine  of  $ of ,  imposed  by  him  as  such  justice, 

and  instead  of  paying  the  same  within days  after  such  re- 
ceipt by  defendant  to ,  clerk,  knowingly  misused  or  misap^ 

propriated  the  same,  or  knowingly  disposed  thereof  otherwise  than 
in  accordance  with  the  law,  it  is  the  duty  of  the  jury  to  find  him 
guilty,  and  to  fix  his  confinement  in  the  penitentiary  at  not  less 
than nor  more  than years.** 

§2251.     Same — For  what  funds  required  to  account 

You  are  instructed  that  if  you  find,  from  the  evidence,  that  de- 
fendant, as  treasurer  of county,  received  a  check  from  his 

predecessor  for  $ on  the Bank  of  ,  and  that 

defendant  deposited  the  same  in  said  bank,  and  it  was  afterwards 

credited  to  county  on  open  account  under  the  depository 

law  as  herein  mentioned,  and  the  county  of  accepted  a 

credit  on  its  open  account  for  such  amount  against  said  bank,  this 

made  the  bank county's  debtor  for  such  sum,  and  should 

be  charged  the  same  as  if  the  sum  had  been  received  by  the  treas- 
urer in  money,  instead  of  a  check,  and  then  deposited  upon  such 
account  in  said  bank.** 

§  2252.    Embezzlement  by  public  administrator  of  fimds  of  ward 
You  are  instructed  that  if  the  jury  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  did,  at  the  county  of 

and  state  of ,  within  years  prior  to  , 

receive  into  his  possession  the  money  mentioned  in  the  informa- 
tion, or  any  portion  thereof,  to  the  value  of  $ or  more,  and 

that  the  defendant  received  the  same  into  his  possession  as  public 
administrator  and  ex  officio  public  guardian  of  said  county,  under 
and  by  virtue  of  an  order  of  the  probate  court  of  said  county  au- 
thorizing and  directing  him,  as  such  public  administrator  and  ex 

offida  public  guardian,  to  take  charge  of  the  estate  of  ,  a 

minor,  and  that  he  did,  within years  prior  to ,  at  said 

county  of and  state  of ,  feloniously  and  fraudulently 

convert  the  same  to  his  own  use,  with  the  intent  fraudulently  to 
deprive  his  said  ward  thereof,  you  will  find  the  defendant  guilty 
of  embezzlement,  as  charged  in  the  information^  and  assess  his 
punishment  at  imprisonment  in  the  penitentiary  for  a  term  of  not 
less  than ye^rs,  nor  more  than years.** 

<4  RoMnson  v.  CommonweQltli,  52  ••  State  y.  Laughlin,  79  S.  W.  401, 

S.  E.  090,  104  Ya.  888.  180  Mo.  342.    These  iAstructions  were 

n  Whitney  y.  State,  73  X.  W.  606,  favorable  to  the  defendant 
53  Neb.  287. 
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You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant  was  public  administrator  and  ex  officio  public 
gfuardian  at  the  time  the  order  of  the  probate  court  read  in  evi- 
dence, authorizing  and  directing  him  to  take  charge  of  the  estate 
of ,  a  minor,  was  made,  and  that  he  received  the  funds  de- 
scribed in  the  information,  to  wit,  $ ,  by  virtue  of  and  pur- 
suant to  such  order,  then  he  received  the  same  in  his  capacity  of 
public  administrator  and  ex  officio  public  guardian.*' 

§  2253.    Embezzlement  by  ofEcer  of  bank 

You  are  instructed,  first,  that  the  person  accused  must  have  been 
an  officer  of  a  national  bank  at  the  time  the  offense,  if  any,  was 
committed  by  him;  second,  he  must,  as  such  officer,  have  been  in- 
trusted by  said  bank  with  the  care  and  custody  of  its  money;  third, 
he  must  have  fraudulently  appropriated  to  his  own  use  some  of  the 
money  so  intrusted  to  him;  fourth,  such  fraudulent  appropriation 
thereof  must  have  been  with  the  intent  to  injure  or  defraud  the 
bank~ 

§  2254.    Pleading  and  proof — Proof  of  allegations  as  to  subject  of 
embezzlement 
The  jury  are  instructed  that,  although  the  jury  may  believe 
from  the  evidence  that  defendant  received  a  cow  from  witness  R., 

and  that  they  valued  the  same  at  $ ,  and  defendant  did  agree 

to  credit  the  value  of  said  cow  upon  R.'s  notes,  and  then  converted 

said  cow  to  his  own  use,  and  failed  to  account  to  for  the 

value  or  proceeds  of  said  cow,  yet  the  jury  are  instructed  that  this 

will  not  constitute  embezzlement  of  the  $ fixed  as  the  value 

of  said  cow,  and  will  not  authorize  the  jury  to  find  defendant  guilty 
under  the count  of  the  indictment.** 

§  2255.    Sufficiency  of  evidence  of  conversion 

You  axe  instructed  that  the  conversion  or  misappropriation  hy 
a  bailee  of  property  intrusted  to  him  may  be  proved  by  direct  evi- 
dence of  the  fact,  or  by  proof  of  facts  from  which  the  conversion 
may  be  inferred.  Any  use  to  which  the  prisoner  put  the  cow  or 
calf  of  which  he  may  have  been  bailee  that  was  inconsistent  with 
the  rights  of  the  owner  and  with  the  nature  and  purpose  of  the 
bailment,  is  evidence  of  a  conversion;  but  in  order  that  it  shall 
amount  to  a  fraudulent  conversion  to  the  bailee's  own  use,  it  must 
be  effected  with  the  intent  to  defraud  the  owner.'* 

«'  State  V.  Laughlin,  79  S.  W.  401,  Mo.   130.     The  charge  was  for  em- 
ISO  Mo.  342.  bezzllDg  money  and  could  not  be  bus- 
's McKnight  v.   United   States  (C.  tained  by  proof  of  embe2szlement  of  a 
O.  A.  Ky.)  115  F.  972.  54  C.  C.  A.  cow  and  calf. 

358.  "7  0  state   V.   LyoDSt   80   A«   076,    Z 

«»  State  V.  SchUb.  60  S.  W.  82,  159  Boyce,  72, 
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§  2256.    Sufficiency  of  evidence  of  intent 

The  court  instructs  the  jury  that  the  law  presumes  that  every 
man  intends  the  natural  and  probable  consequences  of  his  own  acts, 
and  if  you  find  from  the  evidence  that  tte  defendant  feloniously 
and  fraudulently  converted  t\\e  property  alleged  in  the  information 
to  have  been  embezzled,  to  his  own  use,  you  will  be  authorized  to 
infer  therefrom  the  criminal  intent,  and  that  he  did  at  the  time  in- 
tend to  embezzle  and  convert  the  same  to  his  own  use,  and  to  de- 
prive   of  it.  The  court  further  instructs  the  jury  that  "fe- 
loniously" means  a  wrongful  act  willfully  done.'* 

§  2257.    Effect  of  restitution 

i  2257(1).    T«9US 

The  jury  are  instructed  that,  if  the  defendant,  upon  agreement 

with ,  on  or  about  the day  of ,  executed  to  her 

his  note  for  money  received  by  him  from  her,  then  you  cannot  find 
the  defendant  guilty,  unless  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  before  that  time  the  defendant  had  fraud- 
ulently embezzled,  misapplied,  and  converted  to  his  own  use  said 
money,  or  a  portion  thereof,  under  the  rules  hereinbefore  given 
you.  But  if  you  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  prior  to  that  time  the  defendant  had  fraudulently  em- 
bezzled, misapplied,  and  converted  to  his  own  use  said  money,  or 

any  portion  of  the  same,  amounting  to  the  value  of  $ or 

over,  then  the  execution  of  said  note  would  be  no  defense.'* 

12257(2).    Virglila 

The  court  instructs  the  jury  that  a  payment  made  to  the  clerk 

days  after  the  receipt  by  a  justice  of  public  funds  does  not 

excuse  a  crime,  if  any,  committed  because  of  the  failure  of  an 
earlier  payment.'* 

71  State  V.  Lentz,  83  S.  W.  970,  ts  Robinson  v.  Commonwealth,  52 
184  Mo.  223.  S.  B.  690,  1(^  Va.  888. 

T-a  Jackson  v.  State,  70  S.  W.  760, 
44  Tex.  Gr.  R.  259. 
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282L    Land  taken  for  aewer  purposes, 

A.  The  Power 

§  2258.    Taking  by  municipality 

You  are  instructed  that  the  city  has  the  right  to  take  the  land 
described  in  the  petition  for  the  purpose  mentioned  therein,  namely, 
the  building  of  a  street  or  an  approach  to  a  wharf  or  dock,  to  be 
built  in  front  of  the  harbor  area  in  front  of  \he  said  tract.* 

§  2259.    Who  to  determine  question  of  necessity  of  taking 

I  2259(1).    Illiiois 

The  jury  are  instructed  that  the  only  question  in  the  case  is  the 
amount  of  compensation  that  should  be  awarded  to  the  defendant 
railroad  company  for  the  extension  of  -^-—  street,  as  prayed  in 
the  petition  of  the  city,  and  that  whether  or  not  such  extension  of 
said  street  is  a  wise  or  a  necessary  improvement  is  not  for  your 
consideration.' 

12259(2).     Mlchloan 

The  jury  are  instructed  that  the  determination  of  the  mayor  and 
council  that  the  laying  and  operation  of  the  line  of  defendant  on 
this  street  was  a  proper  and  public  convenience  was  conclusive  on 
all  parties.* 

§  2260.    Property  subject  to  appropriation 

The  jury  are  instructed  that,  as  a  matter  of  law,  a  railroad  com- 
pany takes  its  right  of  way  subject  to  the  right  of  the  public  to  ex- 
tend the  public  highways  and  streets  across  such  right  of  way,  with- 
out reference  to  whether  the  railroad  company  owns  the  right  of 
way  in  fee  or  merely  has  an  easement  therein.* 

The  jury  are  instructed  that,  although  the  jury  may  believe  from 
the  evidence  that  part  of  the  land  and  right  of  way  described  in  the 
petition  is  used  by  the  defendant  railroad  company  for  storing  cars, 
yet  such  fact  does  not  deprive  the  city  of  the  right  to  extend 

street  over  and  across  the  same,  and  that  such  extension 

of  the  street  will  not  amount  to  the  exclusion  of  the  prior  use  of  the 
property  by  the  railroad  company.* 

1  In  re  City  of  Bremerton,  132  P.  *  Chicago  &  A.  R.  Co.  v.  City  of 
240,  73  Wash.  565.  Pontiac,  48  N.  E.  485<  16D  lU.  155. 

2  Chicago  &  A.  R.  Co.  v.  City  of  o  Chicago  &  A.  R.  Co.  v.  Citv  of 
Pontiac,  48  N.  E.  485,  109  III.  155.  Pontine,  48  N.  IL  485,  168  IlL  155. 

8  Taylor  v.  Bay  City  St  Ry.  Co., 
»  N.  W.  447,  101  Mich.  140. 
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B.    Right  to  CoMPiiNSATioN  and  Injuries  ?or  Which  Compensa- 
tion Must  be  Made 

§  2261.    Effect  of  award  in  former  proceedings 

The  court  instructs  you  that  by  the  payment  of  the  award  of 

$ in  the  condemnation  suit  against  plaintiffs,  evidence  of 

which  has  been  introduced  at  the  trial,  the  defendant  fully  compen- 
sated plaintiffs  for  all  lands  taken  by  it  for  its  use  as  a  right  of  way 
and  described  in  the  petition  in  condemnation,  as  well  as  for  all 
damages  done  to  the  remainder  of  said  tract  of  land  by  reason  of 
said  taking  and  by  reason  of  the  occupation,  improvement,  and  use 
thereof  for  railroad  purposes ;  that  said  damages  so  assessed,  award- 
ed, and  paid  plaintiffs  included  full  compensation  to  plaintiffs  for 
all  damages  resulting  to  their  remaining  land  along  and  through 
which  said  right  of  way  extends  by  reason  of  the  construction  of 
the  cut  in  question,  the  sloping  of  its  sides,  and  the  establishing  of 
its  grades  so  far  and  to  such  an  extent  as  the  same  was  done  in 
the  usual  and  customary  way,  and  with  reasonable  and  ordinary 
care  and  skill,  and,  if  you  find  that  said  cut  was  so  constructed, 
your  verdict  must  be  for  the  defendant,  even  though  you  believe 
from  the  evidence  that  the  slipping  or  caving  of  plaintiffs'  lands 
referred  to  in  the  evidence  was  caused  by  the  construction  of  said 
cut.* 

§  2262.  What  are  injuries  for  which  compensation  must  be  made 
Damages  from  opening  street,  see  post,  |  8898. 

The  court  instructs  the  jury  that,  unless  you  find  by  a  preponder- 
ance of  evidence  that  the  owners  of  the  land  sought  to  be  con- 
demned in  this  proceeding  will  be  disturbed  in  their  enjoyment  of 
some  right  which  they  are  entitled  to  make  use  of  in  connection 
with  their  land,  you  cannot  find  that  they  were  damaged  within  the 

sense  of  the  Constitution  of  the  state  of ,  which  provides  that 

they  shall  receive  full  compensation  for  the  taking  or  damage  of  the 
land  in  a  proceeding  of  this  character.  You  are  instructed  that  the 
market  value  of  the  land  sought  to  be  condemned  in  this  action  is 
not  to  be  determined  by  its  value  for  any  particular  use,  but  by  a 
consideration  of  all  the  uses  for  which  it  is  adapted  and  to  which  it 
may  be  applied,  and  that  it  is  only  when  the  market  value  of  the 
land  is  diminished  by  a  public  use  that  it  can  be  said  to  have  sus- 
tained such  damage  as  will  entitle  the  owner  to  receive  compensa- 
tion.' 

• 
0  Chapman    v.    St.    Louis    Belt    &  ^  Colnsa  &  H.  R.  Co.  y.  Leonard, 

Terminal  By.  Co.,  144  S,  W.  469,  240      167  P.  878,  176  Cal.  109. 
Mo.  592. 
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§  2263.     Injuries  to  adjacent  property  from  operation  of  raUroad 

You  are  instructed  that,  if  you  believe  from  a  preponderance  of 
the  evidence  that  the  laying  and  construction  of  the  said  tracks  by 
or  near  the  property  of  plaintiff,  and  the  operation  of  trains  there- 
on, taking  into  consideration,  not  only  the  uses  then  immediately 
made,  but  also  such  as  will,  in  reasonable  contemplation,  likely  be 
made  thereof  in  future,  had  the  effect  to  reduce  the  value  of  her 
property,  so  that  it  was  worth  less  immediately  after  such  construc- 
tion and  operation  than  it  was  immediately  before,  to  the  extent  that 
it  was  so  reduced,  you  will  find  your  verdict  in  favor  of  the  plain- 
tiff* 

§  2264.  Discomfort  and  annoyance  from  operation  of  railroad  wa- 
ter tanks 
You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
supplying  of  water  to  defendant's  engines  from  the  water  tanks 
alleged  in  plaintiff's  petition,  with  the  exercise  of  ordinary  care, 
necessarily  produces  smoke  and  noise  to  such  an  extent  as  to  cause 
personal  discomfort  and  annoyance  to  any  persons  who  should 
occupy  plaintiff's  property  aHeged  in  his  petition  to  be  his  home, 
and  that  by  reason  thereof  the  market  value  of  said  property  has 
been  depreciated,  then  you  will  find  for  plaintiff  damages  for  such 
depreciation  the  measure  of  which  would  be  the  difference,  if  any, 
between  the  reasonable  market  value  of  said  property  immediately 
before  and  after  the  erection  and  beginning  of  the  use  of  said  tanks 
for  said  purposes ;  and  in  estimating  the  market  value  of  said  prop- 
erty before  the  erection  of  said  tanks  you  will  take  into  considera? 
tion  any  depreciation  of  said  value  by  the  operation  of  trains  and 

locomotives  on  the Railway  and  the Railway,  if  you 

believe  that  the  same  did  depreciate  its  value.* 

§  2265.     Injuries  to  rights  of  riparian  owner 

The  jury  is  instructed  that  it  has  the  right  to  take  into  consid- 
eration, under  the  evidence  introduced  in  this  proceeding,  that  the 
defendant  had  certain  rights  to  the  river  frontage  of  its  property, 
of  which  it  could  not  be  legally  deprived  without  just  compensation, 
whether  the  river  shipments  paid  or  did  not  pay  it,  or  were  or 
not  profitable,  or  whether  it  shipped  by  river,  at  all ;  and  that  if 
the  plaintiff  railroad  company,  in  any  way,  by  the  construction  of 
its  road  through  and  over  the  land  of  the  said  defendant,  con- 
tracted, hampered,  endangered  or  injuriously  affected  said  rights 
,  to  the  river  front  of  its  property,  so  enjoyed  by  the  said  defendant, 
immediately  prior  to  the day  of ,  then  the  result  of 

/•  Hooflton  Belt  &  Terminal  Ry.  Ck).  »  Texas  &  Pab.  Ry.  Ck).  v.  Edring- 

T.  Wilson  (Tex.  Civ.  App.)  165  S.  W.      ton,  101  S.  W.  441,  100  Tex.  406,  &  L. 
560.  R.  A.  (X.  S.)  988. 
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the  said  construction  of  the  said  railroad  company's  railroad  be- 
come proper  matters  to  be  considered  by  the  jtrry,  in  arriving  at  the 
damages  to  residue,  if  any,  over  and  above  peculiar  benefits,  if  any 
accrued  to  said  defendant,  by  the  taking  of  the  land  taken  and  by 
the  construction  of  said  railroad,  assuming  said  railroad  company 
to  have  fully  done  and  performed  all  the  things  it  agreed  and  was 
required  to  perform  and  do  under  the  agreed  order  of .^^ 

§  2266.    Right  to  compensation  for  change  of  grade 

See,  also,  post,  I  3804. 

Measure  of  damages  for  change  of  grade  of  street,  see  post,  |  3805. 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  defendant  changed  or  caused  to  be  changed  the 
grade  of  the  streets  or  roadways  in  front  and  on  the  side  of  the 
plaintiiff's  property  or  either  of  them,  leaving  the  lot  of  the  plaintiffs 
and  the  building  thereon  (which  had  been  built  with  reference  to 
grade  theretofore  existing,  or  a  grade  given  the  plaintiffs  by  the 
engineer  in  charge  of  said  work)  up  on  a  bank  above  the  said  streets 
or  roads,  and  so  damaged  the  property  of  the  plaintiffs,  they  must 
find  for  each  plaintiff  such  sum  as  they  may  be  of  opinion  from  the 
evidence  such  plaintiff  is  entitled  to,  not  exceeding  the  sum  of 
$ to  each  of  them.^^ 

C.    Measure  and  Elements  of  Damage 

1.  In  General 
§  2267.    Duty  of  appropriator  to  make  just  compensation 

I  2267(1).    California 

The  jury  are  instructed  that,  as  the  power  of  eminent  domain  is 
necessary  for  the  public  good,  it  would  be  unjust  to  the  public  that 
the  plaintiff  should  be  required  to  pay  the  owner  more  than  a  fair 
indemnity  for  the  loss  he  sustains  by  the  appropriation  of  his 
property  for  the  general  good,  On  the  other  hand,  the  owner  be- 
ing compelled  to  part  with  his  property,  whether  he  desires  to  sell 
or  not,  the  law  allows  him  just  compensation  therefor." 

I  2267(2).     liilaols 

The  jury  are  instructed  that  "just  compensation"  means  the  pay- 
ment of  such  sum  of  money  as  will  make  the  defendant  whole,  so 
that,  on  receipt  by  the  defendant  of  the  compensation  and  dam- 
ages awarded,  he  will  not  be  poorer  by  reason  of  his  property  being 

taken  or  damaged." 

■ 

10  Buckhannon  &  N.  R.  Co.  v.  Great         12  Vallejo  &  N.  R.  CJo.  v.  Reed  Or- 
Scott  Coal  &  Coke  Co..  83  S.  E.  1031,  chard  Co.,  147  P.  238,  169  CaL  545. 
75  W.  Va.  423.  is  PhUllps  v.  Town  of  Scales  Mound,. 

11  Nelson  County  y.  Loving,  101  S.  63  N.  E.  ISO,  195  lU.  358. 
B.  406,  126  Va.  283. 
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I  2267(3).    PMmylvaiila 

You  are  instructed  that,  under  the  act  of  assembly  and  under 
the  laws  of  the  commonwealth  and  the  constitution  of  the  common- 
wealth. It  is  the  duty  of  the  railroad  company  to  make  just  restitu- 
tion to for  the  land  taken  or  injured  by  reason  of  the  occu- 
pation of  this  land  by  the  railroad  company.    They  are  to  make 

just  compensation.    is  to  be  kept  in  statu  quo.    He  is  not  to 

profit  by  reason  of  the  fact  that  for  a  public  purpose  and  as  a  pub- 
lic necessity  (and  that  is  the  language  of  the  law)  this  railroad 
company  entered  upon  this  land.  He  is  not  to  profit  by  that,  but 
he  is  entitled  to  just  compensation  for  any  injury  sustained  by  him 
bv  reason  of  such  entry.  He  is  not  to  lose  financially  by  reason 
of  their  entry  upon  these  premises,  but  he  is  entitled  to  recover  such 
an  amount  as  will  compensate  him  for  the  injury  sustained  by  hiin,, 
and  preserve  him  financially  in  the  same  position  after  the  entry 

and  construction  of  the  road  as  before.^^ 

> 

§  2268.    Market  value  of  lands  taken  as  measure  of  compensation 

i  2268(1).     ililBOis 

The  jury  are  instructed  that,  in  considering  the  compensation 
to  be  paid  to  the  defendant  for  the  land  about  to  be  taken,  they 
are  to  fix  the  actual  cash  market  value  of  the  land  taken.  And 
they  are  further  instructed  that  they  are  not  to  consider  the  price 
at  which  the  property  would  sell  for  under  special  or  extraordinary 
circumstances,  but  its  fair  cash  market  value,  if  sold  in  the  market 
under  ordinary  circumstances  for  cash,  and  not  on  time,  and  as- 
suming that  the  owners  are  willing  to  sell,  and  the  purchaser  is 
willing  to  buy.**  * 

i  2268(2).    Missouri 

You  are  instructed  that  the  just  compensation,  or  in  other  words, 
the  damages  to  which  the  defendant  is  entitled,  is  the  fair  market 
value  of  the  defendant's  property  at  the  time  of  the  appropriation 
by  the  plaintiflF.** 

§  2269.    Same — ^Matters  entering  into  market  value 

12269(1).    California 

The  court  instructs  the  jury  that  you  are  not  to  consider  what 
the  land  was  worth  to  the  defendant,  the  owner,  for  speculation, 
or  merely  possible  uses,  nor  what  she  claims  it  was  worth  to  her, 
nor  what  it  may  be  worth  to  plaintiff  for  railroad  or  other  pur- 
poses, nor  what  the  land  would  bring  at  a  forced  sale.  You  are 
not  to  consider  the  price  the  land  would  sell  for  under  special 

i4.ReIber  v.  Butler  &  P.  R.  Co.,  50  lo  Metropolitan  St.  Ry.  Ck).  y. 
A.  311,  201  Pa.  49.  Walsli,  94  S.  W.  860,  197  Mo.  392. 

1*  Brown  v.  Calumet  River  Ry.  Co., 
IS  N.  E.  283,  125  UL  600. 
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or  extraordinary  circumstances, , but  its  fair  market  value,  if  of- 
fered in  the  market  under  ordinary  circumstances  for  cash,  a  rea- 
sonable time  being  given  to  make  the  sale.  Market  value  is  the 
amount  the  strip  would  sell  for  if  put  upon  the  open  market,  and 
sold  in  the  manner  in  which  property  is  ordinarily  sold  for  cash 
in  the  community  where  it  is  situated,  with  a  reasonable  time  be- 
ing given  to  find  a  purchaser  and  make  the  sale." 

The  court  instructs  the  jury  that,  in  ascertaining  the  market 
value,  you  may  consider  the  purposes  for  which  the  land  is  adapted, 
and  the  price  for  cash  it  wOuld  bring  for  any  purpose,  allowing  a 
reasonable  time  in  which  to  find  a  purchaser  on .*• 

The  court  instructs  the  jury  that  you  must  take  into  considera- 
tion the  purposes  for  tvhich  the  property  was  adapted,  and  deter- 
mine the  market  value  from  what  a  person  would  then  have  paid 
for  the  property,  in  cash,  not  buying,  however,  for  any  particular 
purpose,  but  having  regard  to  the  market  value  of,  the  property, 
as  it  then  stood  for  all  purposes.'* 

§2269(2).    Georgia 

So,  gentlemen,  you  look  to  the  evidence  upon  that  proposition, 
and  you  determine  from  the  evidence  what  was  the  fair  market 
value  of  this  property  before  ttie  erection  and  construction  of  the 
viaduct,  and  without  reference  to -its  construction  or  erection.  And 
market  value,  gentlemen,  is  the  price  that  property  will  bring  when 
it  is  oflFered  for  sale  by  one  who  desires  but  is  not  obliged  to  sell, 
and  is  bought  by  one  who  is  under  no  necessity  of  having  it.  So, 
under  this  rule,  gentlemen,  you  look  to  the  evidence  and  deter- 
mine what  was  the  fair  market  value  of  this  property  at  the  time 
the  viaduct  was  erected,  and  what  was  its  fair  market  value  with- 
out reference  to  the  construction  or  erection  of  the  viaduct.  It 
is  your  duty  to  look  to  the  evidence  and  consider,  if  the  evidence 
shows,  what  the  capabilities  of  the  property  were — ^its  capabilities 
and  all  the  uses  to  which  it  may  be  applied,  or  to  which  it  is 
adapted,  both  before  and  after  the  construction  and  erection  of 
the  viaduct.  Determine  it  in  the  light  of  the  evidence.  Look  at 
this  property  as  a  whole,  land  and  buildings;  take  it  as  a  unit, 
as  one  piece  of  property;  and  you  determine  from  the  evidence 
what  was  its  fair  market  value  at  the  time  and  just  prior  to  the 

erection  of  the  viaduct  along street  in  front  of  it.    Consider 

all  the  evidence  that  enters  into  this  question  of  its  value,  and 
determine  what  its  fair  market  value  was  then ;  and  then  look  to 
the  evidence  and  determine  how  much,  if  any,  the  construction  and 

IT  Sacramento  Southern   R.  Co.  v.  i*  Sacramento  Southern  R.  Co.  v. 

Heilbron,  104  P.  979,  15C  Cal.  408.  Heilbron,  104  P.  979,  156  Cal.  408. 

18  Sacramento  Southern  R.   Co.  v. 
HeUbron,  104  P.  979,  156  Cal.  408. 
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maintenance  of  the  viaduct  in  the  front  of  this  property  has  de- 
preciated that  market  value.  The  jury  may  consider  the  adapta- 
bility to  business  or  other  advantageous  uses  of  that  portion  of  the 
street  made  possible  by  the  erection  of  the  viaduct.  Consider  all 
the  elements,  gentlemen,  that  would  be  advantageous  to  the  prop- 
erty by  the  construction  of  the  viaduct,  if  the  evidence  shows  any ; 
consider  all  the  evidence,  all  that  the  evidence  discloses,  gentle- 
men, that  would  detract  from  its  market  value,  and  thereupon 
determine  whether  or  not  the  construction,  erection,  and  mainte- 
nance of  the  viaduct  had  depreciated  or  not  the  fair  market  value 
of  the  plaintiffs'  property.  Whatever  that  may  be,  gentlemen,  if 
you  find  any  depreciation  by  your  verdict,  that  would  measure 
the  amount  the  plaintiffs  would  be  entitled  to  recoVer — they  would 
be  entitled  to  recover  whatever  damage,  whatever  depreciation  in 
the  fair  market  value,  whatever  that  would  be ;  that  is  the  amount 
thev  would  be  entitled  to  recover  in  this  case.  If  there  has  been 
no  depreciation,  gentlemen,  in  the  fair  market  value  of  their  prop- 
erty, w^hy  then  there  would  be  no  recovery  for  the  plaintiffs,  and 
the  verdict  should  be  for  the  defendant.*® 

I  2269(3).    Kemtocky 

The  court  tells  the  jury  that  they  will  find  for  the  defendants 
a  fair  equivalent  for  the  entire  piece  of  property,  which  finding 
should  be  its  market  value  at  present  in  money,  and  its  market 
value  is  that  price  it  would  bring  when  it  was  offered  for  sale  by 
one  w^ho  desires,  but  is  not  obliged,  to  sell  it,  and  is  bought  by 
one  who  is  under  no  necessity  of  buying  it;  in  other  words,  a 
fair  market  value  means  the  fair  value  between  one  who  wants 
to  purchase  and  one  who  wants  to  sell.^^ 

i  2269(4).    Missoari 

You  are  instructed  that  the  market  value  of  the  property  means 
its  actual  value  independent  of  the  purposes  for  which  it  is  to 
be  used  by  the  railroad  company;  that  is,  the  fair  value  of  the 
property  as  between  one  who  wants  to  purchase,  and  one  who 
wants  to  sell  it.  Not  what  could  be  obtained  for  it  in  peculiar  cir- 
cumstances when  greater  than  its  fair  price  could  be  obtained; 
nor  its  speculative  value;  nor  the  value  obtained  through  the  ne- 
cessities of  another;  nor,  on  the  other  hand,  is  it  to  be  limited  to 
that  price  which  the  property  would  bring  when  forced  off  at 
auction  imder  the  hammer.  The  question  is:  If  the  defendant 
wanted  to  sell  his  property,  what  could  be  obtained  for  it  upon  the 
market  from  the  parties  who  wanted  to  buy  and  would  give  its 
full  value  ?    The  market  value  is  not  to  be  determined  by  the  value 

«»City  of  Newnan  v.  Davis,  SO  S.        21  Sandy   Valley  &   E.    Ry.  Co.   v. 
E.  33G,  145  Ga.  380.  Bentiey,  171  S.  W.  178,  161  Ky.  555. 
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of  the  property  to  the  railroad  company  or  the  railroad's  necessity 
for  acquiring  it.  This  consideration  must,  in  no  way,  be  allowed 
to  affect  the  determination  by  the  jury  of  the  value  of  the  prop- 
erty sought  to  be  appropriated  by  the  railroad  company.** 

{  2269(5).    North  Dakota 

You  are  instructed  that  such  damage  or  detriment  is  made  up 
of  elements  to  be  considered  under  two  heads;  the  first  head  be- 
ing the  reasonable  present  cash  market  value  of  the  land  actually 
occupied  by  plaintiff  for  the  use  and  purpose  proposed,  exceeding 

in  no  instance  the  present  market  value  of  the  entire foot 

strip,  taking  into  consideration  that  such  strip  is  within  the  limits 
of  a  public  highway  and  subject  to  a  public  use  for  highway  pur- 
poses.*' 

S  2269(6).    Oklahoma 

You  are  instructed  that  in  determining  what  is  the  value  of 
the  property  in  controversy,  however,  the  law  does  not  permit 
you  to  fix  speculative  or  fancy  values  upon  it,  but  the  law  requires 
you  to  determine  the  reasonable  market  value  of  the  property  if 
the  owner  was  offering  to  sell  on  the  usual  terms  and  the  pur- 
chaser desiring  to  buy.  The  phrase  "market  value"  does  not  mean 
what  you  may  ask  for  it,  but  said  phrase  means  the  fair  selling 
value  of  the  property  in  the  market,  either  in  its  present  condition 
or  any  condition  to  which  it  is  susceptible  of  being  changed.** 

§  2270.    Same— Cash    price   obtainable   under    ordinary    circiun- 
stances 

The  jury  are  further  instructed  that  they  are  not  to  consider 
the  price  which  the  property  would  sell  for  under  special  or  ex- 
traordinary circumstances,  but  its  fair  cash  market  value  if  sold 
in  the  market,  under  ordinary  circumstances,  for  cash,  and  not  on 
time,  and  assuming  that  the  owners  are  willing  to  sell,  and  the 
purchaser  is  willing  to  buy.** 

§  2271.    Measure  of  damages  where  part  of  tract  taken 
I  2271(1).    Illinois 

The  jury  are  instructed  that,  if  the  land  not  taken  will  be  de- 
preciated in  actual  market  value  by  reason  of  the  building  of  the 
road  through  it,  the  jury  should  fix  the  damages  at  a  sum  equal 
to  such  depreciation.** 

The  jury  are  instructed  that,  in  assessing  the  value  of  the  land 

«2  Metropolitan     St     Ry.     Co.     v.  I'roese  Cotton  Co.,  187  P.  201,  78  Okl. 

Walsh,  94  S.  W.  860,  197  Mo.  392.  'J6. 

28  Tri-State  Tel.,  etc.,  Co.   v.  Cos-  «o  Phllliim     v.     Town     of     Scales 

griff,  124  N.  W.  75.  19  N.  D.  771,  26  Moiuid,  (Kl  N.  E.  180,  195  111.  353. 

L.  R.  A.  (N.  S.)  1171.  a«  (ialesbnrir   &    G.    B.    R.    Co.    r. 

24  Oil   Fields  &   S.  F.  Ry.  Co.  v.  Milroy,  54  N.  E.  939, 181  111.  243. 
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actually  taken,  and  the  damages  to  the  land  not  taken,  you  should: 
not  assess  the  same  on  the  basis  of  what  the  owner  would  take  for 
the  same,  or  any  part  thereof,  or  what  you  would  take,  and  let  the 
raihoad  go  across  the  lands,  if  you  were  the  owner  of  them.  These 
are  improper  to  be  taken  into  consideration,  either  in  fixing  the 
value  of  the  land  taken,  or  in  assessing  the  damages  to  the  land 
not  taken ;  but  you  should  at  all  times  keep  in  mind  that  the  ac- 
tual, fair  cash  market  value  of  the  lands  taken,  and  the  decrease, 
if  any,  in  the  actual,  fair  cash  market  value  of  the  lands  and  prop- 
erty not  taken,  by  reason  of  the  construction  and  operation  of 
the  railroad,  are  the  proper  measure  of  damages  and  compensation 
which  you  are  to  ascertain  in  this  case.^^ 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
the  part  of  the  lot  proposed  to  be  taken  in  this  case  is  of  greater 
value  when  considered  as  a  part  of  the  entire  lot  than  it  would  be 
as  a  separate  and  distinct  piece  of  property,  entirely  disconnected 
from  the  residue  of  the  lot,  then  the  jury,  in  order  to  make  the 
owner  of  the  lot  just  compensation  for  the  part  of  the  lot  taken, 
may  allow  to  him  the  fair  cash  or  market  value  of  the  part  of  the 
lot  taken,  when  considered  in  its  relations  to  and  as  a  part  of  the 
entire  lot,  and  not  simply  what  may  appear  to  be  its  value  as  a 
separate  and  distinct  piece  of  property,  entirely  disconnected  from 
the  residue  of  the  lot.** 

f  2271(2).    KeRtooky 
The  court  further  instructs  the  jury  that,  if  they  find  for  plain- 

tiflFs  as  indicated  in  instruction  No.  or  ,  then  they 

must  find  for  plaintiffs  the  value  of  the  land  taken  by  the  defend- 
ant for  its  road,  and,  in  valuing  the  same,  they  must  take  into 
consideration  its  relative  position  to  the  entire  farm  of  which  it  is 
a  part,  and  its  value  when  considered  in  its  relation  to  the  entire 
tract,  which  includes  the  actual  injury  to  the  remainder  of  the 
farm  and  its  improvements,  and  every  direct  damage  tending  to- 
diminish  in  value  the  plaintiffs'  farm  by  reason  of  the  use  and  ap- 
propriation of  the  strip  actually  taken  and  used  by  defendant  m 
constructing  and  operating  its  road  permanently  thereon,  not  ex- 
ceeding in  all  the  sum  sued  for,  $— ,  and  being  governed  in 

such  assessment  of  damages  by  all  the  evidence  in  the  case.*® 

12271(3).    Marylajid 

You  are  instructed  that,  if  the  jury  find  that and 

are  the  owners  of  the  ground  binding  on  the  southernmost  side 
of street  as  proposed  to  be  opened  in  the  proceedings  now 

«T  Kieman  v.  CJhIcago,  S.  F.  &  0.         «»  Maysvme  A  B.  S.  R.  Co.  v.  Hoi- 
B.  Co.,  14  N.  E.  18,  123  111.  188.  ton,  39  S.  W.  27,  100  Ky.  065. 

^s  Chicago  &  E.  R.  Co.  r.  Blake,  4 
N.  E.  488,  116  III.  163. 
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pending  for  that  purpose,  and  bounded  northwardly  by — 

street  and  southwardly  by  avenue  and  the  dividing*  line 

between  the  land  known  as  the property  and  the  land  kno'wn 

as  the property,  and  if  the  jury  further  find  that  the  open- 
ing of street  as  proposed  in  this  proceeding  will  be  injuri- 
ous to  the  petitioners,  and  ,  in  an  amount  greater 

than  the  present  market  valu^  of  the  ground  contained  in  lot  No. 

,  shown  on  the  plat  marked  in  evidence,  then  the 

jury,  in  ascertaining  the  damages  to  be  paid  to  said  petitioners, 
are  not  confined  to  the  market  value  of  the  ground  contained  in 

said  lot  No. ,  but  they  may  and  should  award  to  the  said 

petitioners  as  damages  such  sum  of  money  as  will  fully  compen- 
sate for  all  the  injury  which  the  jury  shall  so  find  will  so  be  done 

to  them  by  the  opening  of  said street  as  proposed  in  the 

present  proceedings.^® 

The  court  instructs  the  jury  that,  in  making  up  their  verdict 
as  to  the  amount  of  damages  to  be  allowed  the  property  owner  for 
the  condemnation  and  taking  by  the  mayor  and  city  council   of 

of  that  portion  of  the  lot  so  condemned  and  taken,  they 

should  take  as  the  measure  of  damages  the  difference  between  the 
present  market  value  of  the  entire  lot  before  taking  and  the  pres- 
ent market  value  of  the   remaining  portion   fronting  on  

after  taking,  but  in  ascertaining  the  present  market  value  of  said 
remaining  lot  they  are  not  to  consider  any  value  that  may  accrue 

thereto  by  reason  of  the  opening  of  street  from  

street  to .^^ 

i  2271(4).    Missouri 

You  are  instructed  that,  in  estimating  the  damages  in  this  case, 
the  jury  should  take  into  consideration  the  actual  value  of  the 
strip  of  land  sought  to  be  condemned  by  plaintiff,  and  benefits,  if 
any,  and  the  disadvantages,  if  any,  resulting  to  the  remainder  of 
the  lands  of  defendant  not  taken  by  plaintiff,  from  the  appropria- 
tion by  plaintiff  of  the  strip  of  land  in  question  for  the  purpose 
of  its  said  railroad.  The  benefits  to  be  considered  and  allowed  by 
the  jury  are  the  direct  and  peculiar  benefits,  if  any,  which  re- 
sult to  the  remainder  of  the  lands  of  defendant  not  appropriated 
by  plaintiflf,  not  the  general  benefits  which  defendant  derives,  in 
common  with  other  landowners  in  the  vicinity,  from  the  building 
of  the  road.  Neither  should  the  jury,  in  estimating  the  damages 
in  this  case,  take  into  consideration  such  inconveniences  and  dis- 
advantages to  the  defendant  as  are  consequences  of  the  lawful  and 

so  Patterson  v.  Mayor  and  City  8i  Mayor  and  City  Council  of  Bald- 
Council  of  Baltimore,  91  A.  966,  124  more  v.  Megary,  89  A.  331,  122  Md. 
Md.  153.  20. 
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proper  use  of  the  railroad,  in  so  far  as  the  same  are  common  to 
the  other  landowners  in  the  neighborhood,  portions  of  whose  land 
are  not  taken.** 

§2271(5).    Oklahoma 

You  are  instructed  that  the  issue  for  vou  to  determine  in  this 
case  is  the  amount  of  damages  the  landowner  had  sustained  by 

reason  of  the  appropriation  of  the  said  strip  of  land  feet 

wide  and  extending  along  the  south  portion  of  said  strip  of  land, 
and  the  injury  that  the  landowner  has"  sustained  to  the  remaining 
portion  of  the  land  not  condemned  for  right  of  way  purposes,  to- 
gether with  such  damages  as  the  owner  actually  sustained  as  to 
the  real  or  personal  property  by  such  appropriation  of  its  land.** 

You  are  instructed  that  the  real  measure  of  damages  is  the  dif- 
ference, if  any,  in  the  value  of  the  land  as  a  whole,  without  the 
railway  over  it,  and  the  value  that  remains  untaken,.  burdened 
with  the  operation  and  the  damages  and  inconvenience  incident  to 
the  operation  of  the  railway  over  the^land ;  and  that  the  jury,  in 
arriving  at  the  damages  of  defendant,  should  take  into  considera- 
tion only  the  value  of  the  land  actually  taken,  together  with  the 
depreciation  in  the  value  of  the  land  not  taken.** 

S  2271(6).    WISMRsIii 

The  court  instructs  the  jury  that  in  estimating  and  determining 
the  fair  market  value  of  the  strip  or  parcel  of  land  taken  by  the 
railroad  company,  you  will  consider  the  fact  that  said  strip  of  land 
was  part  and  parcel  of  and  used  in  connection  with  the  tract  and 
premises  of  the  plaintiffs,  described  in  the  evidence,  and  you  will 
not  view  the  parcel  taken  as  an  isolated  or  separate  parcel  of  land. 
You  will  further  consider  any  and  all  evidence  relating  to  the  sit- 
uation of  said  strip,  its  general  location  with  reference  to  the  re- 
mainder of  said  plaintiff's  premises,  its  surroundings,  the  use  to 
which  It  was,  in  whole  or  in  part,  devoted,  its  availability  and 
adaptability  for  valuable  uses,  its  natural  advantages,  if  any,  ris- 
ing out  of  its  location  and  situation,  the  uses  to  which  it  was  or 
was  intended  by  the  owners  in  the  immediate  future  to  be  applied, 
and  all  the  other  evidence,  facts  and  circumstances  introduced  and 
appearing  upon  the  trial  which  will  aid  you  in  arriving  at  a  just 
determination  of  said  value.** 


»2  Cape  Girardeau  A  C.  R.  CJo.  r,  «4  Wichita  Falls  &  N.  W.  Ry.  Ca 

Bleechle,  137  S.  W.  9T4,  234  Mo.  471,  v.  MunseU,  132  P.  906,  38  Okl.  253. 

-Urn,  Cas.  1912D,  246.  »«  Jeffery  v.  Osborne,  129  N.  W.  931, 

i»0il  Fields  &   S.   F.  Ry.   Co.   v.  145  Wis.  351. 
Tieese  Cotton  Co.,  187  P.  201,  78  OkL 
25. 
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§  2272.    Same— Recovery  of  damages  to  part  not  taken 

I  2272(1).   Calif oniia 

The  court  instructs  the  jury  that  after  you  have  determined  the 
value  of  the  strip  of  land  sought  to  be  condemned  for  the  right  of 
way,  you  must  then  ascertain  and  assess  the  amount  of  damages, 
if  any,  which  accrue  to  the  portion  not  sought  to  be  condemned  by 
the  plaintiff.  This  damage,  if  any,  will  be  determined  by  ascer- 
taining, in  the  same  manner  as  heretofore  stated,  the  market  value 

of  those  portions  of  said  tract  not  taken  as  it  was  on ,  and  by 

deducting  therefrom  the  market  value  of  said  property  after  the 
severance  and  proposed  railroad  is  constructed.  The  difference 
between  these  values,  if  there  shall  be  any,  will  be  the  amount  of 
damag'e  done  by  the  opening  of  said  railroad  to  the  part  of  said 
land  not  taken.  The  law  fixes  this  method  of  ascertaining  the  dam- 
ages, and  it  is  your  duty  to  follow  it.  You  must  exclude  in  this 
estimate,  however,  any  estimate  of  benefits  derived  from  building 
the  road  to  the  property  not  taken.'* 

I  2272(2).    Illinois 

The  jury  are  instructed  that,  in  estimating  the  damages  to  the 
balance  of  the  farm,  you  should  consider  this  railroad  as  running 
only  through  this  farm,  and  should  not  consider  any  general  bene- 
fit which  the  road  might  be  in  making  a  better  market  or  affording 
conveniences  for  travel.*' 

I  2272(3).    Maryland 

You  are  instructed  that,  in  estimating  the  damages  to  be  paid 
for  condemnation  of  property,  the  jury  must  include  in  their  award 
of  damages  not  merely  the  market  value  of  the  land  actually  to  be 
taken,  but  also  a  due  allowance  of  damages  for  injury  to  the  re- 
maining land  owned  by and ,  if  the  jury  shall  find 

that  any  such  injury  will  be  caused.** 

{  2272(4).    North  Dakota 

You  are  instructed  that  the  second  element  of  damage  is  that 
which  will  be  suffered  by  the  parts  not  taken  of  the  tract  of  land 
owned  by  the  defendant  by  reason  of  the  taking  and  appropriation 
of  the  strip  in  question  for  telephone  and  telegraph  purposes,  and 
that  "in  determining  the  value  to  the  balance  of  the  several  tracts 

not  included  in  the foot  strip,  you  should  determine  from 

the  evidence  how  much  said  land  will  be  depreciated  in  value  by 

reason  of.  the  taking  for  the  particular  use  of  the foot  strip 

or  the  portion  thereof  necessary  to  be  taken.    What  is  the  differ- 

<•  Sacramento  Southern  R.  Co.  v.  s^  Patterson    r.    Mayor   and    (Mty 

Heilbron,  104  P.  979,  156  GaL  408.  Council  of  Baltimore,  91  A.  HW,  124 

87  St  Louis,  etc.,  R.  Co.  v.  Klrby,  Md.  153. 
104  lU.  345. 
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ence,  if  any,  between  the  cash  market  value  of  the  entire  tract  of 

land  excepting  the 'foot  strip  before  the  erection  of  the  said 

telephone  and  telegraph  lines  thereon  and  its  present  cash  market 
value  after  said  line  has  been  erected.  Such  difference  will  be  the 
damage  occasioned  to  the  defendant  arising  under  the  second  ele- 
ment of  damage.'* 

i  2272(5).    PeBBsylvanla 

You  are  instructed  that,  in  determining  the  amount  of  damages 
sustained,  you  take  into  consideration  the  whole  tract  of  land,  the 
advantages  as  well  as  the  disadvantages  that  accrue  to  the  prop- 
erty of  the  plaintiff  by  reason  of  the  entry  of  the  railroad  company 
upon  the  premises.  The  entry  and  construction  of  a  railroad  upon 
some  tracts  of  land  might  be  of  such  advantage  to  the  balance  of 
the  tract  that  the  owner  of  the  land  would  be  entitled  to  no  dam- 
ages at  all.  On  the  other  hand,  the  entry  of  a  railroad  company 
upon  a  certain  piece  of  property  might  damage  it  greatly  in  excess 
of  the  value  of  the  land  taken.  In  determining  if has  sus- 
tained damages  largely  in  excess  of  the  value  of  the  land  taken — 
that  is,  per  acre,  the  value  of  the  land  taken — ^you  compare  the 
land  acre  per  acre  with  the  entire  tract  before  and  after  the  entry 
upon  the  premises.  You  should  take  into  consideration  the  man- 
ner in  which  this  road  traverses  through  his  land,  the  cuts  and  fills, 
and  the  extent,  if  any,  to  which  any  part  not  so  occupied  is  injured 
by  the  erection  or  location  of  the  road.^ 

§  2273.  Same — ^Method  of  determining  depreciation  in  market 
market  value  of  part  not  taken 
The  court  instructs  the  jury  that,  after  you  have  determined  the 
market  value  of  the  strip  of  land  sought  to  be  condemned  for  the 
right  of  way,  you  must  then  ascertain  and  assess  the  amount  of 
depreciation  of  the  market  value,  if  any,  which  may  accrue  to  the 
portion  of  the  land  not  taken  by  reason  of  the  construction  of  the 
railroad  in  the  manner  proposed.  This  damage,  if  any,  will  be  de- 
termined by  ascertaining,  in  the  same  manner  as  heretofore  stated, 
the  market  value  for  cash  of  those  portions  of  said  tract  not  taken, 

as  it  was  on  the day  of ,  and  by  deducting  therefrom 

the  market  value  for  cash  of  said  property  after  the  severance  and 
the  proposed  railroad  is  constructed.  The  difference  between 
these  values,  if  there  shall  be  any,  will  be  the  amount  of  the  depre- 
ciation of  the  market  value  of  the  land  not  taken.  The  law  fixes 
this  method  of  ascertaining  the  damages,  and  it  is  your  duty  to  fol- 
low it*i 

»»  Tri-State  Telephone  A  Telegraph         *o  Relber  v.  Bntler  &  P.  R.  Co.,  50 
Co.  ▼.  Cbggriff,  124  N.  W.  75,  19  N.      A.  311,  201  Pa.  49. 
D.  TTl,  26  li.  B.  A.  (N.  S.)  117L  -^i  Colusa  &  H.  E.  Co.  v.  Leonard, 

167  P.  878,  176  Oal.  109. 
IirffT.TO  JusnES— 165 
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§  2274.    Same — DifiFerence  in  market  values  of  tract, 

as  an  entirety,  before  and  after  entry  by  appropriator 

I  2274(1).     Iowa 

You  are  instructed  that  the  market  value  of  land  is  the  actual 
price  at  which  it  may  ordinarily  be  sold  on  the  market  to  one  who 
desires  to  purchase  The  price  which  an  owner  may  put  upon  his 
land  is  not  the  market  value,  unless  it  may  be  sold  at  such  price. 
You  should  therefore,  in  determining  the  amount  of  damages  which 
you  award  the  plaintiffs,  find  the  actual  market  value  of  the  plain- 
tiffs' farm,  as  an  entirety,  on  or  about  the day  of . 

and  just  prior  to  the  condemnation  of  the  piece  of  land  in  question, 
and  the  actual  market  value  of  such  farm  immediately  after  the 
tract  of  land  in  question  was  condemned  and  taken  from  the  farm, 
and  the  difference  between  such  values  is  the  damage  sustained 
by  the  plaintiffs.** 

You  are  instructed  that  the  measure  of  the  damage  sustained  by 

and ,  by  reason  of  the  taking  of  the  tract  of  land  in 

question,  is  the  difference  in  the  market  value  of  the  farm  from 
which  such  tract  is  taken  before  such  tract  was  condemned  and 
taken  therefrom,  and  its  market  value  after  *the  taking  of  such  tract 
of  land  by  the  township  trustees.*^ 

The  jury  are  instructed  that  the  interruption  of  plaintiff  in  the 
use  and  cultivation  of  his  land,  or  any  inconvenience  he  may  have 
been  put  to  in  its  cultivation  and  use  as  a  live  stock  farm,  or  other- 
wise, according  to  his  peculiar  taste  in  farming,  since  the  appro- 
priation of  the  right  of  way,  if  any,  cannot  be  considered  by  the 
jury  as  forming  an  element  of  damages  in  his  favor,  and  your  in- 
quiry must  be  confined  to  the  marketable  value  of  plaintiff's  land 
before  and  after  the  right  of  way  was  appropriated,  taking  into  the 
account,  in  this  connection,  the  number  of  acres  taken  for  right  of 
way,  the  manner  of  its  location,  the  way  his  land  is  cut  by  the  rail- 
road, and  the  like,  so  as  to  be  able  to  estimate  the  true  market 
value  of  his  land  affected  bv  the  location  of  the  railroad  before  and 
after  such  location.  The  difference  in  the  market  value  of  the 
land  affected  by  the  appropriation  of  the  strip  for  right  of  way 
before,  and  then  again  after,  the  right  of  way  is  asserted,  will  form 
or  constitute  his  true  measure  of  damages.** 

I  2274(2).    Kentucky 

You  are  instructed  that  the  plaintiffs  are  further  entitled  to  re- 
cover damages,  under  instruction  No.  ,  if  any,  resulting  to 

plaintiff's  land  from  the  construction  of  the  railroad  through  their 

*2  Watters  v.  Tlatt,  16S  K.  W.  SOS,  44  Hartshorn  v.  Burlington,  C.   K, 

1S4  Iowa,  203.  &  N.  R.  Co.,  3  N.  W.  648,  52  Iowa, 

43  AVatters  v.  Piatt,  16S  ^^  W.  SOS,  613. 
184  Iowa,  203. 
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farm;  and  the  jiir>'  are  directed,  in  estimating  said  damages,  to 
find  the  value  of  the  land  as  now  cut  and  occupied  by  the  road,  and 
then  find  what  it  would  be  worth  if  not  cut  and  occupied  by  said 
road,  and  the  difference,  if  any,  is  the  damages  they  are  entitled 
to  recover  on  that  account.** 

^  2274(3).    Peaiisytvaiiia 

You  are  instructed  that  the  jury  are  not  to  consider  that  one  part 
of  the  tract  of  land  has  been  injured  and  the  other  part  not  affected 
by  the  railroad  in  arriving  kt  the  damages,  but  must  determine  the 
damages  from  the  difference  between  the  market  value  of  the  whole 
tract  before  and  after  the  building  of  the  railroad,** 

You  are  instructed  that  the  proper  measure  of  damages  for  the 
land  taken  in  this  case  for  railroad  purposes  is  the  difference  be- 
tween the  general  market  or  selling  value  of  the  entire  tract  as  a 
whole  immediately  before,  and  as  unaffected  by  the  railroad,  and 
the  general  market  or  selling  value  of  the  whole  immediately  after 
the  appropriation  of  the  right  of  way,  and  as  affected  by  the  rail- 
road.*' 

The  jury  are  instructed  that,  whatever  damages  plaintiff  is  en- 
titled to,  he  is  entitled  to  as  of  the  date  of  the  entry  of  the  railroad 

company  upon  the  premises,  which,  it  appears,  was  in .    The 

amount  which  he  is  entitled  to  recover  is  the  difference  between 
the  market  value  of  that  land  immediately  prior  to  the  entry  of  the 
railroad  company  and  its  market  value  immediately  after  the  entry 
of  the  railroad  company ;  that  is,  the  value  of  the  land  prior  to  the 
entry  of  the  railroad  company  and  the  value  of  the  land  after  the 
entry  and  construction  of  this  railroad  upon  the  land.  That  is  tlie 
measure  of  damages.  There  is  no  question  as  to  the  law  in  that 
respect.  Counsel  appear  to  differ  somewhat  in  reference,  or  appear 
to  differ  in  reference,  to  the  manner  in  which  you  shall  arrive  at 
the  value  of  this  land  at  these  particular  times ;  but  the  difference 
between  the  values  at  the  times  indicated  is  the  measure  of  dam- 
ages which  the  plaintiff  is  entitled  to  recover.*' 

The  jury  are  instructed  that,  in  estimating  the  damages  in  this 
case  they  are  to  consider  the  matter  just  as  if  they  were  called  on 
to  value  the  injury  at  the  moment  when  the  railroad  company  con- 
demned the  land,  which  is  admitted  to  have  been  .    They 

are  to  value  the  injury  to  the  property  without  reference  to  the 
person  of  the  owner,  or  the  actual  state  of  his  business;  and  in 
doing  that  the  only  safe  rule  is  to  inquire  what  would  the  prop- 
erty, unaffected  bv  the  railroad,  have  sold  for  at  the  time  it  was 

"Loulsvme,  St.  L.  &  T.  Ry.  Co.  v.  47  Reiber  v.  Butler  &  P.  R.  Co.,  50 

Keafus,  18  S.  W.  1030,  93  Ky.  53.  A.  811,  201  Pa.  49. 

♦«  Reiber  v.  BuUer  &  P.  R.  Co.,  50  *«  Reiber  v.  Butler  &  P.  R.  Co.,  50 

A.  311,  201  Pa.  49.  A.  311,  201  Pa.  49. 
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taken  by  the  railroad  company?  What  would  it  have  sold  for  as 
affected  by  the  taking  of  the  railroad  company?  The  difference  is 
the  true  measure  of  compensation.** 

§  2275.    Same — ^Elements  of  loss  in  market  value  of  tract  through 
taking  part 

I  2275(1).    Illinois 

The  jury  are  instructed  that  the  owner  of  the  land  is  entitled  to 
the  use  and  enjoyment  of  the  same  for  the  highest  and  best  use  to 
which  it  is  adapted,  and  if  you  find,  from  all  the  evidence,  that  a 

large  portion  of  the farm  is  by  the  proposed  railroad  cut  off 

from  the  water  supply,  and  the  several  parts  rendered  inconven- 
ient of  access^  so  that  the  whole  farm  is  depreciated  in  market 
value  and  damaged  for  all  time,  then  you  should  take  such  facts 
into  consideration  in  estimating  the  damages.^ 

I  2275(2).    Iowa 
The  jury  are  instructed  that,  if  you  find,  from  the  evidence,  thnt 

plaintiff's  farm  consisted  of  near acres  of  improved  lands, 

and  the  right  of  way  of  defendant  cut  the  same  in  such  a  manner 
as  to  injure  the  value  of  the  same  by  throwing  it  open  and  divid- 
ing it  into  pieces,  you  are  at  liberty  to  consider  all  the  circum- 
stances and  effects  upon  the  lands  and  lots,  if  any,  by  reason  of 
the  location  upon  the  lands  of  the  railroad,  and  all  the  inconven- 
iences directly  caused  by  the  railway,  in  determining  the  effect  the 
same  would  have  upon  the  market  value'  of  the  lands ;  and  it  is  the 
depreciation  in  market  value  of  the  premises  which  is  the  true 
measure  of  damages,  and  which  you  are  to  allow  for,  and  not  the 
matters  which  would  cause  such  depreciation.'^ 

I  2275(3).    MiMOuri 

You  are  instructed  that  the  market  value  of  the  property  is  not 
to  be  determined  by  the  value  of  the  strip  in  question  to  the  plain- 
tiff, or  plaintiff's  necessity  of  acquiring  it,  nor  its  peculiar  value 
to  defendant.  These  considerations  must  in  no  way  be  allowed  to 
affect  the  determination  by  the  jury  of  the  value  of  the  whole  prop- 
erty, or  of  the  strip  sought  to  be  appropriated  by  plaintiff  in  this 
proceeding.*^ 

i  2275(4).    Pennsylvania 

The  jury  are  instructed  that  the  market  value  of  land  is  not  nec- 
essarily the  price  it  would  command  in  a  forced  sale  by  public  auc- 
tion.   It  is  estimated  upon  a  fair  consideration  of  the  location  of  the 

•^^Relber  v.  Butler  &  P.  R.  Co.,  50         bi  Hartshorn  v.  Burllngtwi,  C.  R, 
A.  311,  201  Pa.  49.  &  N.  R.  Co.,  3  N.  W.  648,  52  Iowa, 

8  0  Galesburg  &  G.  E.  R.  Ck).  v.  Mil-      613. 
roy,  54  N.  E.  939,  181  Ul.  243.  5  2  St.  Louis,  K.  &  N.  W.  R.  O).  t. 

Knapp,  61  S.  W.  300,  160  Mo.  396. 


S629  BMINBNT  DOMAIN  §  2275(4} 

land,  the  extent  and  condition  of  its  improvements,  its  quantity 
and  productive  qualities,  and  the  uses  to  which  it  might  reason- 
ably have  been  applied  at  the  time  it  was  taken  by  the  railroad 
company,  taken  with  the  general  selling  price  of  lands  in  the  neigh- 
borhood at  the  time." 

I  may  further  say  to  you  that  the  fact  that  the  plaintiff  is  entitled 
to  recover  something  is  not  in  question.  I  do  not  understand  that 
counsel   representing  the  defendants  take  the  position   that  the 

plaintiff, ,  is  not  entitled  to  recover  at  all.    The  fact  for  you 

to  determine,  then,  is  how  much  he  is  entitled  to  recover.  Much 
testimony  has  been  adduced  in  reference  to  the  value  of  this  entire 
tract.  It  is  proper  to  hear  evidence  in  reference  to  the  value  of 
the  whole  tract,  and  you  will  understand  from  what  we  have  al- 
ready said,  as  well  as  from  what  you  have  heard  counsel  say,  that 
in  determining  the  amount  of  damages  you  must  take  into  consid- 
eration the  value  of  the  entire  tract  of  land  before  the  railroad 
company  entered  upon  it  and  the  value  of  the  entire  tract  after- 
wards. It  is  proper  for  you,  in  determining  what  the  value  of  the 
land  then  was,  to  take  into  consideration  the  character  of  the  land. 
Without  soriie  knowledge  of  the  character  of  the  land,  you  could 
place  no  estimate  upon  its  value ;  neither  could  you  fix  the  amount 
of  damages.  It  is  very  proper,  therefore,  that  you  should  know 
the  character  of  the  land,  its  location,  its  location  with  reference 
to  this  borough  or  other  improvements,  the  fact  that  it  is  traversed 
by  a  stream,  the  use  and  character  of  the  land,  whether  low  and 
swampy  or  hilly.  It  is  proper  that  you  should  take  into  considera- 
tion the  purposes  for  which  it  may  be  valuable,  or  might  have  been 
valuable,  at  that  time ;  the  purposes  to  which  it  may  be  adapted. 
In  determining  the  amount  of  damages,  you  must  necessarily  take 
these  facts  into  consideration.  You  would  fix  a  value  upon  the 
premises  of  a  particular  description.  For  instance,  you  would  fix  a 
value  upon  good,  improved  farm  land  at  a  very  much  higher  rate 
than  upon  wild,  unimproved,  and  untillable  land,  which  was  not  in 
proper  shape  for  cultivation,  and  could  not  be  so  prepared.  And 
so,  in  this  case,  it  is  proper  for  you  to  take  into  consideration  the 
proximity  of  this  land  to  and  its  contact  with  the  borough.  And 
it  is  proper  for  you  to  take  into  consideration  any  fact  which  may 
tend  to  add  a  value  to  that  land.  If  any  part  of  it  was  then  valuable 
as  building  lots,  and  that  fact  added  a  value  to  the  land,  it  is  proper 
for  you  to  take  that  into  consideration;  and,  if  the  location  and 
construction  of  the  defendant's  railroad  across  this  land  destroyed 
it  in  part,  or  took  away  any  part  of  this  land  which  might  have  had 

i»  ilteiber  y.  Butler  &  P.  R,  Co.,  50  A.  311,  201  Pa.  49. 
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or  had  value  for  that  purpose,  it  is  proper  for  you  to  take  that  fact 
into  consideration.** 

§  2276.     Same — Unavailability  of  part  not  taken  for  former  uses 

You  are  instructed  that  if,  notwithstanding  the  switch  facilities 
which  the  land  of  defendant  had  prior  to  the  location  across  it  of 
plaintiff's  road,  the  jury  believe  that  the  portions  of  defendant's 
land  not  taken  by  plaintiff  were,  in  fact,  increased  in-  value  for  sale 
in  the  market,  and  that  such  increase  in  value  was  caused  by  pe- 
culiar benefits  resulting  directly  to  said  portions  of  said  land  from 
the  location  and  building  of  plaintiff's  road,  and  from  the  right  to 
side-track  and  switch  connections  with  said  road,  secured  to  said 

portions  of  land  under  Ordinance  No. of  the  city  of , 

read  in  evidence  by  the  plaintiff,  then  the  jury  are  instructed  that 
it  is  of  no  importance  whether,  after  the  building  of  said  road,  said 
property  could  or  could  not  be  used  for  the  same  purposes  to 
which  it  had  been  formerly  applied."^ 

§  2277.    Measure  of  damages  for  appropriation  of  part  of  railroad 
right  of  way  by  telegraph  company 

You  are  instructed  that  the  railroad  company  is  entitled  to  re- 
cover the  reasonable  value  of  the  land  taken  for  railroad  purposes — 
the  reasonable  value  to  the  railroad  for  railroad  purposes  as  a  right 
of  way.  It  is  entitled,  further,  to  recover  such  consequential  dam- 
ages as  are  appreciably  proved,  and  which  you  can  determine 
from  the  evidence  flowed  from  the  taking  of  that  right  of  way  to 
the  railroad  company.  That  is  a  matter  for  you  to  determine  from 
the  evidence.  I  charge  you,  gentlemen,  you  are  not  to  consider  re- 
mote, contingent,  and  imaginary  things  that  may  never  possibly 
happen,  or  that  may  possibly  happen  in  the  remote  future.** 

You  are  instructed  that  the  amount  of  land  taken  in  this  case  is 
the  amount  of  land  occupied  by  the  poles  of  the  telegraph  and  cable 
company,  and  by  the  fixtures  for  guy  ropes." 

§  2278.    Taking  right  of  way  across  another  railroad 

The  jury  are  instructed  that  defendant  railway  companies  can- 
not recover  any  damages  against  the  petitioner  in  this  case  on 
account  of  having  to  stop  and  start  their  respective  trains  at  the 
proposed  crossing  of  the  different  railroad  tracks  in  order  to  com- 
ply with  the  law  of  the  state,  and  the  jury  will  find  no  damage? 
against  the  petitioner  on  account  of  any  annoyance,  delay,  or  ex- 

«*Reiber  v.  Butler,  etc.,  R.  Co.,  50  bs  Atlantic   Coast   Line   R.    Co.    v. 

A.  311,  201  Pa.  49.  Postal  Tel.  Cable  Co.,  48  S.  R  15,  120 

«B  St.  Louis,  K.  &  N.  W.  R.  Co.  v.      Ga.  268,  1  Ann.  Cas.  734. 
St.  Louis  Union  Stockyard  Co.,  25  S.         57  Atlantic   Coast   Line  R.  Co.   v. 
W.  390,  120  Mo.  541.  Postal  Tel.   Cable  Co.,   48   S.  E.   15. 

120  Ga.  268,  1  Ann.  Cas.  734. 
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pensc  caused  simply  by  so  being  compelled  by  law  to  stop  before 
passing  any  of  the  proposed  crossings.** 

§  2279.  Appropriation  by  gas  company  of  agricultural  lands  un- 
derlaid with  coal 
The  court  instructs  the  jury  that  the  plaintiff  is  entitled  to  re- 
cover (1)  the  actual  damages  done  in  the  construction  of  the  line 
to  the  surface,  including  injury  to  fences  and  crops;  (2)  the  de- 
preciation in  value  of  the  farm,  as  a  whole,  by  the.  entry  and  appro- 
priation of  the  gas  company,  excluding  from  consideration  all  servi- 
tude of  the  coal  to  the  surface,  and  all  damages  that  may  result 
from  negligence  on  the  part  of  the  company.** 

§  2280.     Compensation  for  appropriating  rights  in  public  land  of 
homestead  entryman 

You  are  instructed  that  this  is  an  action  for  damages  brought  by 
the  plaintiff  against  the  defendant  on  account  of  the  taking  and 

appropriating  of  a  right  of  way  embracing acres  of  land, 

over  and  across  a  quarter  section  of  land,  situate  in  said  county  and 
state,  and  described  as  follows,  to- wit:  The  southeast  quarter  of 
the  southwest  quarter  and  the  southwest  quarter  of  the  southeast 
quarter  of  section ,  and  the  northwest  quarter  of  the  north- 
east quarter  and  the  northeast  quarter  of  the  northwest  quarter  of 
section ,  township south,  range west,  contain- 
ing   acres.    The  plaintiff  claims  to  be  entitled  .to  damages 

for  the  taking  of  such  right  of  way  by  virtue  of  a  homestead  entry 

on  said  land  made ,  by  him,  and  his  subsequent  compliance 

with  the  United  States  laws,  in  gelation  to  acquiring  title  to  the 
public  lands.  Under  the  homestead  laws  of  the  general  govern- 
ment, a  person  who  is  21  years  of  age,  and  a  citizen  of  the  United 
States,  and  who  has  not  had  the  benefit  of  the  homestead  laws,  is 
qualified  to  make  a  homestead  entry  on  not  to  exceed  one  quarter 
section  of  the  public  domain,  and  if  the  entryman  subsequent  to 
such  entry,  continues  to  reside  upon  and  cultivate  his  entry,  and 
does  not  at  any  time  abandon  his  homestead  entry  for  a  longer 
period  than  six  hours,  he  may,  after  five  years  of  continuous  resi- 
dence and  cultivation,  prove  up  under  his  entry  and  obtain  a  patent 
for  the  land  from  the  government.  The  entryman,  under  the  said 
homestead  laws,  by  such  entry  and  subsequent  residence  and  cul- 
tivation, acquires  the  right  of  possession  of  the  land  embraced  in 
his  entry,  the  right  to  use  of  the  same  (including  the  right  to 
grass,  and  a  suflScient  amount  of  the  timber  growing  thereon,  if 
any,  for  firewood,  and  in  the  improvement  of  the  land),  the  right 

5  8  Peoria  &  P.  U.  R.  Co.  v.  Peoria         ^o  McGregor  v.  Equitable  Gas  Co., 
k  F.  R.  Co.,  105  111.  110.  21  A.  13,  139  Pa.  230. 
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and  ownership  of  all  improvements  put  upon  the  land,  and  the 
right  to  acquire  a  full  legal  and  equitable  title  thereto.  By  the 
act  of  putting  on  his  homestead  entry,  the  entryman  acquires  the 
exclusive  right,  by  continuous*  residence  and  cultivation  of  the 
land,  to  obtain  the  full  legal  title,  and  his  equities  increase  from 
the  time  of  his  entry  to  the  expiration  of  the  five  years  provided 
for  in  the  government  land  laws ;  and  if,  at  the  end  of  five  years, 
he  has  complied  with  the  said  laws  in  all  particulars,  and  there  is 
no  valid  adverse  prior  claimant,  the  government  issues  to  him  a 
patent  for  the  land.** 

§  2281.    Measure  of  damages  where  property  is  injured  but  no 
part  is  taken — Decrease  in  market  value 

I  2281(1).    f^eorgia 

You  are  instructed  that  if  you  find  there  was  damage,  in  order  for 
you  to  ascertain  how  much,  you  would  first  determine  under  the 
testimony  what  its  original  market  value  was  before  the  railroad 
attempted  to  come  there,  and  then  ascertain  whether  or  not  that 
market  value  has  been  decreased  by  reason  of  the  railroad  coming 
there,  and  the  amount  of  that  decrease  would  be  the  proper  amount 
of  your  verdict*^ 

I  2281(2).    Nebraska 

You  are  instructed  that,  in  estimating  the  plaintiff's  damages  in 
this  case,  if  you  should  find  from  the  evidence  that  he  has  sustained 
any,  by  reason  of  the  construction  and  operation  of  defendant's  rail- 
road, as  alleged  in  the  petition,  you  are  at  liberty  to  take  into  con- 
sideration the  fair  market  value  of  plaintiff's  property  as  it  was  be- 
fore the  road  was  built  and  in  Operation,  and  its  fair  market  value 
after  the  road  was  built  and  in  operation,  and  assess  the  plaintiff's 
damages  at  such  sum  as  shall  equal  the  difference  between  the 
two  estimates,  if  you  shall  find  there  is  any  such  difference;  and, 
in  ascertaining  the  fair  market  value  of  the  property,  you  are  not 
to  determine  that  by  what  it  would  bring  at  forced  sale,  or  from 
one  that  might  buy  it  for  speculative  purposes,  but  what  a  reason- 
ably prudent  and  competent  man  would  pay  for  it  provided  he 
wanted  it  where  it  is,  and  as  it  is,  and  for  his  own  use,  and  was 
willing  and  able  to  buy.** 

§  2282.    Same — Necessity  of  showing  depreciation  in  value  in  or- 
der to  recover  damages 
The  jury  are  further  instructed  that  when  an  action  is  brought  to 
recover  damages,  where  no  part  of  the  plaintiff's  property  has  been 


•0  Burlington,  K.  A  S.  W.  tR.  Co.  v.  «2  Beavers  v.  Missouri  Pac,  B.  C3o 

Johnson,  16  P.  125,  38  Kan.  142.  66  N.  W.  821,  47  Neb.  761. 

w  Streyer  v.   Georgia   S.  &  F.  R. 
Co.,  15  S.  E.  637,  90  Ga.  56. 
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taken,  but  simply  damaged,  by  a  public  improvement,  damages  can- 
not be  had  unless  the  property  claimed  to  be  damaged  has  been  de- 
preciated in  value  by  the  construction  of  the  public  improvement. 
In  other  words,  if  the  fair  market  value  of  the  property  is  as  much 
immediately  after  the  construction  of  an  improvement  as  it  was  im- 
mediately before  the  improvement  was  made,  no  damages  can  be 
sustained  and  no  recovery  can  be-had.  Therefore,  in  this  case,  if 
the  jury  believe  from  the  evidence  that  the  fair  market  value  of 
the  plaintiff's  property  was  as  much  immediately  after  the  con- 
struction of  the  defendant's  railroad  as  it  was  immediately  before, 
then  he  has  sustained  no  damages  which  can  be  the  subject  of  a 
recovery  in  this  suit,  and  they  should  in  such  case  find  for  the  de- 
fendant** 

§  2283.    Same — ^EfiF ect  of  decrease  in  rental  value 

You  are  instructed  that  it  may  be  true  you  may  find  from  the 
evidence  that,  in  point  of  fact,  the  coming  of  the  railroad  will  de- 
crease the  value  of  this  property  for  rental  purposes,  but  upon  that 
alone  you  could  not  base  a  verdict  for ,  unless  you  were  sat- 
isfied from  the  testimony  that  the  effect  at  the  same  time  would 
be  to  decrease  its  market  value.** 

§  2284.    Recovery  by  abutting  owner  because  of  occupation  ot 
street  by  railroad 

{2284(1).    Alabana 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  tlf e 
plaintiff's  property  has  been  improved  more  than  it  has  been  dam- 
aged by  the  defendant's  work  'complained  of,  when  considered  in 
connection  with  the  whole  improvement,  you  should  find  for  the 
defendant.** 

You  are  instructed  that  plaintiff's  damage,  if  any,  is  the  perma- 
nent damage  done  to  his  lot,  as  the  net  proximate  result  of  the 
defendant's  obstruction  complained  of,  viewed  in  connection  with 
the  depot  improvements  of  defendant,  of  which  that  structure  is  an 
incident.** 

1 2284(2).     Iowa 

You  are  instructed  that  you  have,  then,  two  principal  questions 
of  fact  to  determine  from  the  evidence  before  you  in  this  case,  name- 
ly: First.  Is  the  property  depreciated  in  value  by  the  laying  down 

and  operation  of  the  railway  track  in  question  on  street, 

along,  near,  and  adjacent  to  said  property?  Second.  In  what  sum 
or  amount?    If  you  determine  the  first  of  the  above  questions  or 

"Stewart  v.  Ohio  River  B.  Co.,  18  «b  Meighan  v.  Birmingham  Termi- 

S.  E.  604,  38  TV.  Va.  438.  nal  Co.,  51  So.  775,  165  Ala.  591. 

«4Streyer  v.   Georgia   S.  &  F.  R.  ««Meighan  v.  Birmingham  Termi- 

Co^  15  S.  E.  637,  90  Ga.  66.  nal  Co.,  51  So.  775,  165  Ala.  591. 
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propositions  in  the  affirmative  under  the  evidence — that  is,  that 
there  is  a  depreciation  of  said  property  as  alleged — ^then  you  will 
next  ascertain  from  the  evidence  the  full  amount  or  sum  of  such 
depreciation,  and  that  will  be  your  verdict  for  the  plaintiff.  The 
measure  of  plaintiff's  damages,  if  any,  would  be  all  the  damages 
she  was  entitled  to  at  the  time  of  the  laying  down  of  the  track,  or 
thereafter  entitled  to  on  account  thereof,  as  shown  by  all  the  evi- 
dence, if  any,  shown.  In  other  words,  the  measure  of  damages  or 
the  extent  of  her  recovery  would  be  the  difference  between  the 
fair  market  value  of,  the  property  in  question,  if  any,  immediately 

before  laying  the  track  on street,  and  then  the  like  value 

immediately  thereafter,  as  disclosed  by  the  evidence,  irrespective 
of  the  benefit  which  may  have  resulted  to  the  property  of  plaintiff 

from  the  laying  down  of  the  said track  on  said street. 

In  passing  upon  this  question  of  values,  you  may  consider  the 
nature  and  character  and  use  of  plaintiff's  property  immediately 
before  laying  the  track  and  thereafter,  and  any  and  all  inconven- 
iences, if  any,  that  might  arise  out  of  the  peculiar  use  of  

street  by  the  railway  track  in  question,  along,  near,  and  adjacent  to 
said  property  on  said  street,  as  shown  by  the  evidence  before  you.*" 
The  jury  are  instructed  that  they  must  not  allow  plaintiff  any 
damages  which  she  may  have  sustained  or  will  sustain,  if  any,  by 
reason  of  any  annoyance  or  inconvenience  suffered  by  her  in  com- 
mon with  the  rest  of  the  public,  by  reason  of  the  construction  and 

operation  of  defendant's  said  railway  track  upon street,  as 

shown  by  the  evidence.  For  all  such  damages,  if  any,  plaintiff  can- 
not recover  in  this  action.  Nor  could  you  allow  plaintiff  for  any 
inconvenience  or  loss,  if  any,  which  the  evidence  may  show  has 

been  sustained  to  the  business  of  the  tenants ,  by  reason  of 

the  construction  and  operation  of  said  railway  track,  and  which  has 
not  directly  affected  the  value  of  plaintiff's  own  lot  in  question. 
Plaintiff  cannot  recover  in  this  action  for  any  loss  or  inconvenience 
to  the  business  of  her  tenants  alone.** 

§  2285.  Compensation  for  changing  location  on  farm  of  railroad 
right  of  way 
The  court  instructs  the  jury  that  they  will  find  for  the  defendant 
such  a  sum  as  they  may  deem  from  the  evidence,  to  be  the  fair  and 
reasonable  market  value  of  the  triangular  strip  of  land  taken,  con- 
sidering it  in  relation  to  his  farm.  'They  will  also  find  such  other 
damages,  if  any,  as  directly  result  to  the  remainder  of  his  farm  by 

«T  Cook  V.  Chicago,  M.  &  St.  P.  By.         •«  Cook  v.  Chicago*  M.  &  St  P.  Ry. 
Co.,  49  N.  W.  02,  83  Iowa,  278.  Co..  49  N.  W.  92,  83  Iowa.  27a    This 

Is  correct  as  far  as  it  goes. 
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reason  alone  of  the  changing  of  the  railroad  from  the  old  lociation 
to  the  new.** 

The  court  instructs  the  jury  that,  in  estimating  the  damages  to 
which  the  defendant  is  entitled  under  the  foregoing  instruction, 
they  will  exclude  from  their  considerations  any  damages  that  might 
reasonably  be  anticipated  to  result  from  the  location,  construc- 
tion, and  operation  of  the  railroad  as  originally  laid  out  on  the  old 
location,  and  to  allow  nothing  to  defendant  therefor.'* 

§  2286.    Compensatioii  for  appropriation  of  water  rights  appurte- 
nant to  land 

You  are  instructed  that  the  compensation  or  measure  of  dam- 
ages for  you  to  find  is  the  fair  market  value  of  the  water  right  and 
the  land  taken,  together  with  the  amount  of  depreciation,  if  any, 
to  the  value  of  the  land  not  taken,  without  regard  to  the  proposed 
construction  of  waterworks  by  the  petitioner.  In  other  words,  the 
land  has  a  certain  value  as  it.  stands  to-day ;  when  the  springs  are 
taken  away,  and  the  water  taken  away,  the  land  is  depreciated, 
presumably,  and  we  will  ask  you  to  determine  the  depreciation 
with  the  water  taken  away,  if  any.  In  other  words,  what  is  the 
value  to  the  premises  of  the  water  rights?  So  that  the  compensa- 
tion to  be  paid is  the  fair  market  value  of  the  water  right 

and  the  land  taken,  together  with  the  amount  of  depreciation,  if 
any,  to  the  balance  of  his  land  by  reason  of  this  taking,  and  that 
is  without  regard  to  benefits,  if  there  are  any,  by  reason  of  the 
proposed  construction  of  the  waterworks  by  the  petitioner.'^ 

As  ydu  have  been  before  instructed,  where  property  is  taken  for 
public  purposes  the  owner  is  entitled  to  its  fair  market  cash  value 
for  the  uses  to  which  it  may  be  most  advantageously  applied,  for 
which  it  would  sell  for  the  highest  price  in  the  market;  and  if 
you  should  find  from  the  evidence  in  this  case  that  portions  of  the 

land  taken  border  on  the  shores  of Bay,  and  that  the  lands 

immediately  in  front  thereof  are  available  for  manufacturing  pur- 
poses of  any  kind,  and  that,  in  order  to  utilize,  lease,  or  sell  them 
for  such  purposes,  it  would  be  necessary  to  have  fresh  water ;  that 
on  other  portions  of  the  land  not  taken  there  is  fresh  water  suf- 
ficient for  the  purpose;  and  that  the  construction  of  this  road 
will  interfere  with  the  bringing  of  the  water  over  the  right  of  way — 
this  is  an  element  that  you  would  have  a  right  to  consider  in  esti- 
mating the  damages  sustained.  In  this  connection  you  should  also 
take  into  consideration  the  fact  that  the  railway  company  has  stipu- 
lated in  this  case  and  agreed  to  construct  culverts  upon  its  right 

«»  LoaiSYille  &  N.  Rt  Co.  v.  Wilson,  ^  i  Town  of  Redmond  y,  Perrigo, 
176  S.  W.  980,  166  Ky.  151.  146  P.  838,  84  Wash.  407. 

foLouisvme  &  N.  R.  Ck).  v.  Wilson, 
176  S.  W.  980,  105  Ky.  15L 
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of  way,  under  its  track,  for  the  transmission  of  water  from  all 
springs  now  upon  the  uplands  not  taken,  and  that  the  railway  com- 
pany would  be  bound  by  such  stipulation  to  construct  its  road  in 
such  manner  as  to  permit  the  flow  of  the  water  from  such  springs 
across  its  right  of  way,'* 

§  2287.    Compensation  for  deprivation  of  rights  in  percolating 
waters 
You  are  instructed  that,  in  addition  to  these  rights  and  benefits 
arising  from  the  flow  of  the  river  through  this  land,  the  defend- 
ants are  the  absolute  owners  of  all  such  water  as  may  be  present 
in  the  soil  of  this  land,  and  which  does  not  constitute  a  part  of  the 
water  of  the  river.     This  is  usually  called  "percolating  water." 
There  is,  however,  no  magic  in  the  word  "percolating'*;   and  the 
fact  that  any  witness  may  apply  that  word,  or  refuse  to  apply  it, 
to  any  particular  class  of  waters  of  which  he  may  speak,  is  not 
conclusive  of  the  question  whether  or  not  such  water  does  or  does 
not  form  part  of  the  river.    That  question  is  to  be  determined  by 
you  from  a  consideration  of  the  facts  proven.    The  right  and  owner- 
ship of  the  defendants  in  this  class  of  waters  is  distinct  from,  and 
much  greater  than,  their  right  to  the  waters  of  the  stream.     As 
to  the  waters  of  the  stream,  they  have  a  right  only  to  the  use  of  it 
on  this  land,  and  they  do  not  own  its  corpus,  or  its  body,  or  the 
very  water  itself ;  and  they  have  no  right  to  take  it  away  from  the 
land  and  use  it  on  other  lands,  or  to  sell  or  dispose  of  it  for  use  on 
other  lands  or  at  other  places.    But  as  to  this  other  water,  if  any 
there  is  in  this  land,  not  a  part  of  the  stream,  they  are  the  abso- 
lute owners  of  it,  to  the  same  extent  and  as  fully  as  they  own 
the  soil  or  the  rocks  or  timber  on  the  land.    Therefore,  if  by  any 
means  they  can  separate  this  water  from  the  land,  they  have  an 
absolute  right  to  the  water  thus  separated,  and  may  conduct  it 
away  and  sell  or  dispose  of  it  anywhere  as  they  see  fit,  subject  only 
to  the  limitation  that  they  may  not  excavate  or  do  anything  on  the 
land  for  the  mere  purpose  of  intercepting  such  water,  and  pre- 
venting same  from  flowing  into  the  stream  or  water  course  on  the 
land  of  another,  and  without  intending  to  make  any  beneficial  use 
of  it  themselves.    Whatever  additional  market  value  this  land  mav 
have  had  by  reason  of  the  presence  therein  of  water  of  this  class, 
or  by  reason  of  the  feasibility  of  separating  it  from  the  land,  or  of 
using  it  on  the  land,  or  of  conducting  it  to  some  other  place  for 
use  or  sale,  or  of  the  great  market  value  of  such  water  for  such 
purposes,  or  by  reason  of  all  these  things  combined,  or  by  reason 
of  any  other  lawful  benefit  or  advantage  which  this  water  gives, 

Ys  SeatUe  &  M.  B.  Co.  y.  Boeder,  70  P.  498»  30  Wash.  244,  94  Am.  St 
Rep.  864. 
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this  additional  market  value  inures  to  the  benefit  of  the  defendants, 
and  is  a  part  of  the  compensation  to  which  they  are  entitled  in  this 
case,  as  the  value  of  the  land  to  be  condemned.'* 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  that 
the  subterranean  waters  in  the  land  sought  to  be  condemned  are 
percolating  without  any  definite  channel,  and  that  the  same  are 
not  a  subterranean  water  course  or  stream ;  and  if  they  believe 
that  such  waters  come  onto  said  lands  from  the  lands  of  others 
above,  or  pass  from  the  lands  sought  to  be  condemned  down  to 
the  lands  of  others  lying  below,  and  that  such  upper  proprietors 
could,  by  the  construction  of  tunnels  or  other  works,  cut  off  or 
divert  said  waters,  or  some  part  thereof,,  from  the  lands  sought  to 
be  condemned,  or  that  such  lower  proprietors  could  construct  tun- 
nels or  other  works  on  the  lands  lying  below  the  lands  sought  to 
be  condemned,  which  would  have  the  effect  of  draining  or  de- 
priving the  lands  sought  to  be  condemned  of  their  subterranean 
waters,  to  the  extent  that  the  owners  of  the  land  sought  to  be  con- 
demned could  not  make  a  practical  use  thereof,  or  of  some  part  of 
said  waters — then  the  jury  are  instructed  that  such  upper  and 
lower  proprietors  would  have  the  same  rights  so  to  appropriate 
said  waters  on  their  lands  as  the  defendants  would  have  on  the 
lands  sought  to  be  condemned ;  and  the  jury  must  take  those  facts 
into  consideration  so  far  as  they  diminish  or  destroy  the  value  of 
the  rights  of  the  defendants  to  said  waters,  or  such  portion  thereof 
as  could  be  so  diverted  or  drained  so  as  to  deprive  defendants  of  the 
practical  use  thereof.'* 

§  2288.     Speculative  damages 

The  jury  are  instructed  that  nothing  should  be  allowed  for 
imaginative  or  speculative  damages,  or  such  remote  or  inappre- 
ciable damages  as  the  imagination  may  conjure  up,  and  which  may 
or  may  not  arise  at  all  in  the  future ;  and  that  "just  compensation" 
means  compensation  for  real,  not  speculative,  damages;  and  that, 
unless  actual  damages  are  shown,  only  nominal  damages  can  be 
awarded  to  the  defendant  for  the  extension  of  the  street  as  prayed 
in  the  petition." 

§  2289.  Prospective  increase  in  value  of  property  taken  or  injured 
12289(1).    California 

The  court  instructs  the  jury  that  the  location  of  the  property, 
its  surroundings,  and  all  other  things  are  to  be  considered,  but 
you  are  not  to  indulge  in  speculation  or  conjecture.    The  law  does 

"  Caty  of  lioe  Angeles  v.  Pomeroy,  t«  Chicago  ft  A.  R.  Co.  v.  City  of 
57  P.  585,  124  CaL  597.  Pontlac,  48  N.  B.  485,  169  111.  155. 

'*  City  of  Los  Angeles  v.  Pomeroy, 
57  P.  585,  124  Cal.  5OT, 
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not  require  that  the  plaintiff,  in  order  to  take  the  land,  should  pay 
a  value  based  upon  speculation,  or  what  might  happen  if  certain 
things  would  occur.'* 

S  2289(2).     Missouri 

The  jury  are  instructed  that  they  must  not  consider  in  estimat- 
ing either  the  value  of  said  land  taken  or  the  damages  to  the  re- 
mainder thereof  a  mere  possibility  that  electric  railroads  may  be 
built  to  or  near  said  property  at  some  time  in  the  future,  and  that 
said  property  may  become  at  some  time  in  the  future  available 
as  subdivision  property." 

I  2289(3).    Peim^ylvaiila 

You  are  instructed  that  the  jury  may  take  into  consideration 
any  purpose  for  which  the  land  had  value  at  the  time  of  the  entry 
of  the  railroad  company,  its  quantity,  its  location  with  reference  to 
other  improvements,  its  adaptability  for  particular  purposes  giv- 
ing it  value;  but  it  would  be  improper  to  arrive  at  the  amount  of 
damages  by  estimating  the  number  of  lots  into  which  the  whole 
tract  or  any  part  of  it  might  be  divided,  and  then  estimating  what 
such  lots  might,  in  the  future,  be  sold  for,  and  considering  how 
the  location  of  the  road  might  affect  the  value  of  such  lots."'* 

§  2289(4).    Texas 

You  are  further  instructed  that  you  should  consider  the  locality 
of  said  property  and  any  increase  or  development  thereof,  if  any, 
that  might  have  been  reasonably  expected  in  the  immediate  fu- 
ture.'* 

§  2290.    As  of  what  time  damages  or  value  estimated 

§  2290(1).    Illinois 

You  are  instructed  that  the  highest  and  best  use  which  the  owner 
of  the  respective  lots  in  question  is  entitled  to  have  considered 
by  the  jury  in  fixing  the  compensation  for  land  taken  mu^t  be  such 
a  use  or  prospective  use  as  affected  the  market  value  of  said  lots, 
respectively,  on .•• 

§  2290(2).    Pennsyivania 

You  are  instructed  that  it  is  not  proper  for  you,  in  determining  the 
value,  or  the  amount  of  damages  sustained  by  the  plaintiff,  to  take 
the  estimate  of  any  one  as  to  how  many  lots  might  be  laid  out  upon 
the  premises,  and  what  these  lots  might  have  sold  for  in  the  event 
of  their  being  sold.    That  would  be  fixing  a  measure  of  damages 

T«  Sacramento  Southern  R.  Co.  r.  ^^  Crystal    City   &    U.    R.    Co.    v. 

Heilbron,  104  P.  979.  156  Cal.  408.  Boothe  (Civ.  App.)  126  S.  W.  700. 

7T  Chicago.  iR.   I.  *  P.  Ry.  Co.  ▼.  «o  Pittsburgh,  C,  C.  &  St  L.  Ry. 

Lydik.  187  S.  W.  891.  Co.  v.  Gage,  121  K  E.  582,  286  UL 

7  8  Reiber  v.  Butler  &  P.  R.  Co.,  50  ^13. 
A.  311.  201  Pa.  49. 


2639  BMINfiNT  DOMAIN  §  2291(2) 

not  as  of  the  date  of  entry,  but  as  of  a  future  time.  But  your  duty 
is  to  fix  the  measure  of  the  damages  sustained  by  the  plaintiff  at  the 
time  of  the  entry ;  and,  as  we  have  said,  anything  that  then  added 
value  to  the  land,  and  any  injury  then  sustained,  must  be  tkken 
into  consideration  by  you.** 

The  jury  are  instructed  that  the  damages,  if  any,  to  which  the 
plaintiff  is  entitled,  are  to  be  estimated  as  of  the  date  of  the  entry 
of  the  railroad  company  upon  the  land ;  but,  as  that  time  is  now 
past,  and  by  your  verdict  you  must  express  the  amount  now  due, 
YOU  may  take  into  consideration  the  time  elapsed  since  the  «ntry, 
and  make  reasonable  allowance  on  account  thereof,  not  exceeding 
the  rate  of per  cent,  per  annum.** 

{  2290(3).    Texas 

The  jury  are  instructed  that  the  measure  of  plaintiff'  damages 
would  be  the  difference  in  the  value  of  the  property  immediately 
before  and  immediately  after  the  construction  of  defendant's  road, 
the  tmdisputed  evidence  showing  that  such  damage  was  much 
greater  immediately  after  the  construction  of  defendant's  road,  and 

while street  was  thereby  obstructed,  than  it  was  after  the 

bridge  was  placed  on  street 'over  defendant's  road,  which 

was months  or  a  year  after  it  [defendant's  road]  was  con- 
structed.** 

2.    Particular  Elements  of  Damage 

§  229L    Adaptability  of  land  to  particular  uses 
I  2291(1).     Ililnais 

The  court  further  instructs  the  jury  that  while  it  is  proper  for 
witnesses,  in  making  their  estimate  of  damages  to  be  allowed  the 
defendant,  to  take  into  consideration  any  use  to  which  they  be- 
lieve, from  the  evidence,  the  property  in  question  may  be  profitably 
.appropriated,  yet  the  jury  are  not  bound  to  base  their  verdict 
upon  the  supposition  that  it  would  be  appropriated  to  a  use  other 
than  that  to  which  it  is  now  devoted.** 

I  2291(2).    Iowa 

Evidence  has  been  introduced  as  tending  to  show  that  the  tract  of 
land  sought  to  be  condemned  is  of  such  a  character  and  location  that 
it  affords  favorable  opportunity  for  the  owners  to  plat  it  as  a  cem- 
etery, and  when  so  platted  lots  therein  might  be  sold  for  cemetery 
purposes.  As  to  the  testimony  so  introduced,  you  are  instructed 
that  if  you  find  from  the  evidence  that  the  tract  of  land  sought  to  be 

Bi  Befber  ▼.  Butler  ft  P.  R.  (>>.,  50  •«  Denlson  &  P.  Suburban  Ry.  Ck>. 

A.  311,  201  Pa.  40.  V.  Evans  (Civ.  App.)  47  S.  W.  280. 

"•sReiber  v.  Butler  &  P.  B..  Co..  60  9*  Phillips     v.     Town     of     Scales 

A.  311,  201  Pa.  49.  Mound«  63  N.  B.  180,  195  XU.  353. 
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condemne(}  is  of  such  a  character  and  location  as  to  afford  favorable 
opportunity  for  the  owners  to  plat  the  same  for  cemetery  purposes, 
and  you  further  find  that  by  reason  thereof  it  has  a  value  above  that 
which  it  otherwise  would  have  as  farm  land,  such  fact  should  be  tak- 
en into  consideration  by  you  in  determining  the  amount  of  damag^e 
sustained  by  the  plaintiffs,  by  reason  of  the  taking  of  such  tract ; 
that  is,  you  should  take  into  consideration  the  fair  market  value  of 
the  tract,  sought  to  be  condemned,  for  any  use  to  which  it  is  adapted, 
in  determining  the  difference  between  the  fair  market  value  of  the 
entire  farm  of  the  plaintiffs,  before  such  tract  was  taken,  and  the 
fair  market  value  of  such  farm,  after  the  tract  in  question  was  taken 
by  condemnatory  proceedings,  and  for  no  other  purpose.  The  ul- 
timate question  for  your  determination,  and  the  one  which  must 
determine  the  amount  which  you  award  the  plaintiffs  as  just  com- 
pensation for  the  land,  is  the  difference  between  the  fair  market 
value  of  the  entire  farm  of  plaintiffs  as  it  existed  before  the  taking 
of  the  tract  in  question,  and  its  fair  market  value  after  such  tract 
was  taken  by  condemnation.** 

I  2291(3).    P0iiiftylvaiila 

You  are  instructed  that  if  the  jury  find  that  the  land  of , 

when  it  was  entered  upon  by  the  railroad  company,  or  any  part 
of  it,  was  ripe  for  laying  out  into  town  lots  or  for  building  im- 
provements, was  adapted  to  such  use,  and  had  an  enhanced  value 
for  such  purpose,  the  jury  should  consider  such  enhanced  value  in 
making  up  the  verdict.  The  inquiry  of  the  jury  should  not  be  lim- 
ited to  the  value  of  the  land  as  a  farm,  if  it,  or  any  portion  of  it, 
had  a  higher  value  for  any  other  purpose  to  which  it  could  then 
have  been  reasonably  adapted.**^ 

I  2291(4).   Texas 

You  are  instructed  that,  in  determining  the  value  of  the  prop- 
erty, all  the  uses  to  which  it  may  be  applied  and  for  which  it  may 

be  adapted  on  the day  of ,  are  to  be  considered,  and 

not  merely  the  condition  that  it  was  in  at  the  time,  and  the  use  to 
which  it  has  been  applied  by  the  owner.'^' 

^  • 

§  2292.    Adaptability  of  property  as  a  reservoir  site 

I   instruct  you  that  the  stipulation  or  agreement  offered  and 

received  in  evidence  whereby  the : —  Railroad  Company  agrees 

to  so  construct  its  proposed  line  of  railway  over  respondents'  al- 
leged reservoir  site  as  not  to  interfere  with  the  proposed  use  of 
the  same  is  binding  on  the  railroad  company,  and  is  to  be  con- 

«5  Watters  y.  Piatt,  168  N.  W.  808,  f^t  Crystal    City   &    IT.    B.    CJo.    v. 

184  Iowa,  203.  Boothe  (Civ.  App.)  126  3.  W.  700. 

»•  Reiber  v.  Butler  &  P.  B.  Co.,  50 
A.  311,  201  Pa.  40. 
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sidered  by  you  along  with  all  the  other  facts  in  the  case,  and  if 
you  find,  from  the  evidence,  that  respondents  will  not  suffer  any 
damages  by  reason  of  the  agreement  of  the  railroad  company  to 
so  construct  its  road  over  said  reservoir  site  as  not  to  interfere 
with  the  use  of  the  same,  then  you  should  not  allow  any  sum  on 
that  account." 
I  instruct  that  before  the  respondents  would  have  the  right  to 

place  a  dam  across  the  waters  of river,  back  up,  or  divert 

the  waters  of  said  river,  they  would  have  to  obtain  the  consent  of 
the  lower  riparian  proprietors  or  acquire  their  rights  by  purchase, 
as  it  is  the  law  in  this  state  that  the  owner  of  land  on  the  bank 
of  a  stream  has  a  natural  right  to  the  use  of  the  waters  which 
flow  in  the  stream  adjacent  to  his  land  as  it  is  wont  to  run  with- 
out diminution  or  alteration.** 

§  2293.    Consideration  of  uses  only  available  by  injuring  lands  of 
others 

You  are  instructed  that,  if  you  find  from  the  evidence  that 

can  only  be  profitabjy  worked  by  blasting  it  in  such  a  manner 
that  portions  of  it  would  fall  upon  land  now  owned  by  the  rail- 
road company,  then  you  may  disregard  all  the  evidence  of  value 

as  a  quarry.    The  owners  of are  by  law  required,  if  they 

desire  to  quarry  the  same,  to  so  quarry  their  rock  as  not  to  in- 
terfere with  the  rights  of  others.    If  you  find  from  the  evidence 

that  petitioner  herein  owns  a  right  of  way  across  the  

donation  land  claim  and  up  to  the  land  of  defendants,  then  it  is 
the  duty  of  the  defendants  or  claimants  to  quarry  the  rocks  so  as 
not  to  interfere  or  trespass  upon  this  right  of  way,  and  you  are 
not  to  consider  the  inability  of  defendants  or  claimants  to  use  this 

right  of  way  on  the donation  land  claim  as  an  element  of 

defendants'  damages  whereby  the  property  not  taken  by  this  ac- 
tion is  damaged.  The  damage  you  are  to  consider  is  confined  to 
that  which  arises  and  naturally  flows  from  the  appropriation  6i  the 
land  for  a  right  of  way  across  defendants*  land,  which  is  sought  by 
this  suit.** 

§  2294.    Value  of  property  taken  to  appropriator  for  intended  spe- 
cific future  use 
The  jury  are  instructed  that,  if  the  jury  find  from  any  evidence 
that  any  witness  who  has  given  his  opinion  as  to  the  market  value 
of  the  property  taken  has  based  such  opinion  in  part  upon  the 

••Tacoma  Eastern  R.  Co.  v.  Smith-         oo  Portland  &  S.  iRy.  Co,  y.  Ladd, 
gall,  108  P.  1091,  58  Wash.  445.  91  P.  573,  47  Wash.  88. 

«»  Tacoma  Eastern  R.  Co.  v.  Smith- 
gall,  108  P.  1091,  58  Wash.  445. 
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value  of  such  property  to  the  defendant  for  an  intended  specific 
future  use,  such  opinion  should  be  disregarded  so  far  as  it  is  so 
based  upon  the  value  for  an  intended  specific  future  use.** 

§  2295.    Probable  manner  of  use  by  appropriator  of  part  taken 
§  2295(1).    Illinois 

The  jury  are  instructed  that  the Company,  by  its  peti- 
tion, seeks  to  condemn  the  land  of  defendant  for  general  railroad 
purposes  and  that  they  should  not  assess  defendant's  damages  or 
offset  benefits  upon  the  idea  that  petitioner  will  operate  its  rail- 
road as  a  street  railroad.®* 

The  jury  are  instructed  that  the Company  will  have  the 

right  to  haul  along  the  right  of  way  to  be  condemned  both  freight 
and  passenger  cars,  and  as  many  of  either  of  such  cars  as  it  de- 
sires, and  to  perform  all  of  the  duties  pertaining  to  a  railroad  as 
a  common  carrier.®* 

I  2295(2).    Indiana 

You  are  instructed  that  the  petitioner  can  hereafter  lay  any 
number  of  tracks  it  chooses  on  this  right  of  way  appropriated 
through  the  farm  of  the  defendants,  and  can  run  any  number  of 
cars  over  such  tracks,  withput  being  required  to  render  to  the 
defendants  any  additional  compensation  or  additional  damages, 
and  that  if  you  believe  from  the  evidence  that  there  is  a  prob- 
ability of  the  petitioner's  laying  more  tracks  in  the  future  on 
this  right  of  way  and  running  a  greater  number  of  cars  over  those 
tracks,  and  if  you  believe  from  the  evidence  that  such  additional 
tracks  and  cars  would  be  an  additional  damage  to  the  defendants, 
then  you  may  properly  consider  such  probability  as  an  element  of 
damage  and  grant  compensation  therefor  in  your  verdict.®* 

§  2296.    Consideration  of  possible  dangers  from  contemplated  use 
,  of  property  taken  by  appropriator 

The  jury  are  instructed  that  the  fear  of  some  people  in  the  com- 
munity is  not  a  proper  basis  on  which  the  jury  can  fix  damages 
growing  out  of  the  granting  of  this  petition.®* 

The  jury  are  instructed  that  defendant  is  not  entitled  to  recover 
on  account  of  any  fears  that  the  people  may  entertain  as  to  pos- 
sible or  imaginary  dangers  growing  out  of  the  building  and  use 
of  said  dam  by  virtue  of  the  condemnation  of  the  property  here 
sought  to  be  condemned.®' 

0  2Halstead  v.  Vandalia  R.  Co.,  95  »»  Union  Traction  Co.  v.  Pfell,  78 

N.  E.  439,  48  Ind.  App.  96.  N.  E.  1052,  39  Ind.  App.  51. 

»»  St.  Louis  &  S.  Ry.  Co.  v.  Smith,  •«  Alabama  Power  Co.  v.  Carden. 

74  N.  E.  1063,  216  111.  339.  66  So.  596,  189  Ala.  384. 

»*  St.  Louis  &  S.  Ry.  Co.  v.  Smith,  »7  Alabama  Power  Co.  v.  Cardoi, 

74  N.  E.  1063,  216  lU.  339.  66  So.  596,  189  Ala.  384. 
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The  court  charges  the  jury  that  respondent  is  not  entitled  to 
any  damages  for  imaginary  fear  on  the  part  of  the  community 
that  the  building  of  such  dam  and  maintaining  the  same  will  cause 
sickness  in  such  community .•• 

The  court  charges  the  jury  that  in  fixing  the  damages  in  this 
case  they  cannot  consider  the  question  of  whether  said  land  sought 
to  be  condemned  is  rendered  of  less  market  "value  by  virtue  of 
the  fact  that  there  exists  in  the  neighborhood  fears  as  to  the  pos- 
sible injury  to  the  value  of  said  land  growing  out  of  the  fact  that 
sickness  may  be  created,  provided  the  same  is  not  based  on  any- 
thing substantial,  and  that  the  fears  are  purely  imaginary.^ 

§  2297.     Noise,  smoke,  cinders,  etc. 

§2297(1).    QMroia 

You  are  instructed  th^t  if  you  believe  from  the  evidence  that  the 
running  of  trains  on  the  street,  with  the  ndise,  smoke,  dust,  etc., 
amounts  simply  to  an  inconvenience  to  the  occupants,  that  is  not 
damage;  that  is  not  a  thing  that  you  could  treat  as  damage  for 
which  a  money  value  could  be  given.^ 

I  2297(2).    Illinois 

The  jury  are  instructed  that  plaintiff  cannot  recover  any  dam- 
ages caused  by  the  use  of  defendant's  road  such  as  damage  oc- 
casioned by  smoke,  ashes,  or  cinders  deposited  upon  its  premises, 
except  for  the  time  laid  in  and  covered  by  the  declaration;  that 
is,  from  the  time  of  the  construction  of  the  tracks  to  the  commence- 
ment of  this  suit,  to  wit,  on  the day  of .* 

f  2297(3).    Nebraska 

You  are  instructed  that,  if  you  shall  find  for  the  plaintiff  in  this 
action,  you  should  assess  his  damages  at  such  sum  as  you  shall 
find  from  the  evidence  that  he  has  sustained  by  reason  of  the  con- 
struction and  ordinary  operation  of  the  defendant's  railroad  along 
and  adjacent  to  plaintiff's  property.  The  items  to  be  considered 
by  you  in  making  your  estimate  of  damages  are  the  smoke,  soot, 
and  cinders  which  envelope  or  are  thrown  upon  plaintiff's  prop- 
erty, or  the  necessary  approaches  thereto,  by  passing  engines,  also 
the  noise  and  jar  of  buildings  caused  by  passing  trains  and  en- 
gines, as  well  as  the  noise  caused  by  ringing  of  bells,  sounding  of 
whistles,  of  engines  used  on  the  road,  and  also  the  inconvenience 
of  ingress  and  egress  to  the  property,  if  any,  by  being  operated 
in  an  ordinary  and  proper  manner  proven.  In  short,  you  should 
consider  every  element  arising  out  of  the  proper  and  ordinary  op- 

••  Alatama  Power  Co.  t.  Garden,  i  Streyer  v.  Georgia  S.  &  F.  R.  Co., 

66  So.  596,  189  Ala.  384.  16  S.  E.  687,  90  Ga.  56. 

M  Alabama  Power  Co.  v.  Garden,  2  Chicago,  etc.,  B.  Co.  T.  Hall,  90 

66  So.  5»6,  189  Ala.  384.  lU.  42. 
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eration  of  defendant's  road  that  tends  to  diminish  the  value  of  plain- 
tiff's property,  so  far  as  the  same  is  shown  by  the  evidence  in  this 
case.' 

§  2297(4).   Tmas 

You  are  instructed  that,  in  estimating  the  depreciation  in  value 
of  plaintiff's  property,  if  you  believe  there  was  any  such  deprecia- 
tion under  the  foregoing  instructions,  you  may  take  into  considera- 
tion the  depreciation,  if  any,  that  may  have  been  caused  by  the  ex- 
cavations on street,  and  also  any  depreciation  in  value  of 

said  property  you  may  believe  was  occasioned  by  the  probable 
fact  that  defendant  in  operating  and  using  its  road  would  make 
unusual  and  loud  noises,  such  as  ringing  of  bells  and  blowing  of 
whistles,  and  would  emit  from  its  engines  smoke  and  cinders,  and 
would  cause  other  like  annoyances  naturally  incident  to  the  op- 
erating and  using  car^  on  said  railway.* 

§  2298.    Injury  to  business,  inconvenience,  expense,  etc 

§  2298(1).    Illinois 

The  court  instructs  the  jury  that  under  the  law  the  railroad  com- 
pany is  not  required  to  fence  its  right  of  way  until  its  railroad 
has  been  in  actual  operation,  with  trains  running  over  it,  for  the 

term  of  months,  and  it  is  proper  for  you  to  consider  this 

fact  in  estimating  the  plaintiff's  damages.* 

The  jury   are   instructed   that,   in   awarding  compensation   for 

the  extension  of street  across  the  railroad  of  the  defendant 

company,  they  are  not  to  take  into  consideration  any  expense 
caused  to  the  company  by  planking  or  graveling  the.road.' 

S  2298(2).    Oklahoma 

You  are  instructed  that  in  determining  the  amount  of  compen- 
sation to  be  awarded  to  the  Company,  in  this  case,  you 

may  properly  take  into  consideration  all  evidence  tending  to  show 
the  actual  value  of  the  premises  of  what  it  is  proposed  to  deprive 

it  of,  the  actual  loss  to  be  suffered  by  the Company,  from 

the  loss,  destruction,  or  depreciation  of  the  improvements  placed 
by  them  on  this  property  especially  adapted  to  the  conduct  of  its 
business,  the  reasonable  cost  of  removal,  if  you  find  removal  to 
be  necessary,  and  of  refitting  in  other  locality  for  the  further  con- 
duct of  business  as  shown  by  the  evidence.*' 

8  Beavers  v.  Missouri  Pac.  B.  Co.,         «  Chicago  &  A.  R.  Co.  v.  City  of 

66  N.  W.  821,  47  Neb.  761.  Pontiac,  48  N.  E.  485,  169  III.  155. 

*Ft.   Worth   &   N.   O.  tRy.   CJo.  v.  e  Oil    Fields   &   S.    F.    Ry.   Co.    v. 

Pearce,  12  S.  W.  864,  75  Tex.  281.  Treese  Cotton  Co.,  187  P.  201,  78  Oki 

•  St.  Louis  &   S.  Ry.  Co.  v.  Smitii,  25, . 
74  N.  E.  1063,  216  IlL  339. 
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§  2299.    Damages  as  affected  by  improvements  on  the  part  of  land 
taken  and  the  necessity  of  removing  or  reconstructing 

them 
See,  also,  ante,  S  2298(2). 

You  are  instructed  that,  -in  estimating  the  damage  or  deprecia- 
tion to  defendants'  said  property  you  may  take  into  consideration 
the  reasonable  value,  if  any,  of  that  part  of  the  improvements  to 
be  lost  in  the  taking  of  said  strip,  or  the  amount,  if  any,  necessary 
to  be  expended  by  defendants  for  removal  of  said  improvements 
from  said  strip,  or  the  necessary  reasonable  cost,  if  any,  for  the  re- 
construction of  said  improvements,  so  as  to  conform  to  the  size 
of  defendants'  remaining  property.' 

§  2300.    Inconvenience  and  expense  caused  by  building  railroad 

across  farm 
$2300(1).    Iowa 

You  are  instructed  that  the  law  presumes  that  the  defendant  rail- 
road company  will  furnish  and  construct  an  adequate  crossing  suffi- 
cient to  meet  the  necessities  of  the  plaintiif.  In  estimating  the 
damages  in  this  case,  you  should  assume  that  such  adequate  and 
sufficient  crossing  will  be  provided  by  the  railroad  company .• 

You  are  instructed  that  under  the  law  the  plaintiff  is  entitled  to 
one  adequate  crossing  across  defendant's  right  of  way  on  his  farm, 
at  such  a  reasonable  place  as  plaintiff  may  designate,  and  defend- 
ant will  be  bound  to  furnish  such  crossing  at  such  place  upon  the 
request  of  the  plaintiff  for  the  same ;  but  whether  such  adequate 
crossing  will  be  a  surface  crossing  or  an  under  crossing  you  have 
nothing  to  do  with  in  this  case,  but  should,  without  regard  thereto, 
fix  the  plaintiff's  damages  in  accordance  with  the  instructions  here 
given  you.* 

S  2300(2).    Kentucky 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant,  while  in  and  about  the  construction  of  said 
railroad,  through  the  farm  occupied  by  the  plaintiff,  destroyed  his 
passway  or  crossings  out  to  the  public  road,  it  was  their  duty  to 
provide  a  crossing  in  reasonably  good  order  and  condition,  and 
within  a  reasonable  time  after  the  original  crossing  was  destroyed, 
and  if  the  jury  believe  from  the  evidence  that  said  crossing  was 
not  provided  in  a  reasonable  time,  after  the  destruction  of  the  then 
existing  crossing,  they  should  find  for  the  plaintiff.^^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
defendant  negligently  tore  down  plaintiff's  fences,  or  if  you  be- 

T  City  of  San  Antonio  v.  Flke  (Tex.  »  Lough  v.  Minneapolis  &  St  L.  R. 

Civ.  App.)  224  S.  W.  911.  Co.,  89  N.  W.  77,  116  Iowa,  31. 

8Longh  V.  Minneapolis  &  St.  L.  R.  'lo  Louis vHle  &  E.  R.  Co.  y.  Hardin, 

Co..  89  N.  W,  77,  116  Iowa,  31.  117  S.  W.  381. 
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lieve  from  the  evidence  that  it  was  necessary  to  tear  down  said 
fences  in  the  prosecution  of  the  construction  of  said  road,  and  de- 
fendant tore  down  said  fences  and  failed  for  an  unreasonable  length 
of  time  to  provide  fences  so  as  not  to  expose  his  farm  and  premises 
to  the  depredations  of  stock,  they  shoiild  find  for  the  plaintiflF.** 

{  2300(3).    Oklahoma 

You  are  instructed  that,  in  arriving  at  the  amount  of  damages 
that  the  defendant  has  sustained,  first,  you  will  determine  the  value 
of  the  land  taken  by  the  plaintiff  for  its  right  of  way ;  second,  the 
injury  or  damages  to  the  remaining  portion  of  the  land  of  the  de- 
fendant by  reason  of  the  construction  of  the  railroad  and  the  de- 
preciation of  the  land  taken.  In  estimating  the  damages  you  may 
take  into  consideration  the  market  value  of  the  land  taken  at  the 
time  the  same  was  taken,  and,  in  determining  the  injury  to  the 
balance  of  the  tract,  you  may  consider  the  separation  of  the  pasture,, 
improvements,  and  water  facilities,  and  their  convenient  connec- 
tions, or  inconveniences  of  crossing  the  railroad  with  farm  machin- 
ery to  farm  separate  tracts,  the  increased  care  and  watchfulness 
necessary  at  all  times  while  working  in  the  immediate  vicinity  of 
the  road  with  horses  and  farm  implements,  the  anxiety  and  uneasi- 
ness and  disturbance  of  that  sense  of  safety  and  security  to  all 
members  of  the  family  while  engaged  in  their  different  lines  of 
production  on  the  different  portions  of  the  farm,  and  the  ill  shape 
and  the  inconvenient  shape  the  remainder  of  the  farm  is  left  in  for^ 
farming  purposes,  the  inconvenience  of  crossing  the  railroad  to- 
farm  portions  of  the  land  cut  off  from  the  residence,  of  the  haul- 
ing the  products  of  the  farm  to  the  barn  across  the  railroad,  of  the 
carrying  stock  to  and  from  one  part  of  the  farm  to  another  for 
water,  pasturage,  and  other  purposes,  in  fact,  anything  that  would 
injure  the  salable  value  of  the  farm.^* 

t  2300(4).   Texas 

The  jury  will  also,  in  addition  to  the  value  of  the  land,  estimate 
the  damages,  if  any,  which  the  value  of  the  land  has  sustained  by 
reason  of  the  railroad  running  through  it,  less  any  benefits,  if  any,, 
that  are  peculiar  to  this  tract  or  piece  of  land  arising,  if  any,  from 
the  construction  and  operation  of  the  road  through  it,  taking  in 
view  the  use  to  which  the  land  condemned  will  thereafter  be  applied 
by  the  railroad  and  its  future  results.** 

» 

11  Louisvme  &  E.  R.  CJo.  v.  Hardin,  is  Crystal    City    &    U.    R.    Co.    v.. 

117  S.  W.  381.  Boothe  (Civ.  App.)  126  S.  W.  700. 

18  Wichita  FaUs  &  N.  W.  Ry.  Co. 
V.  Munsell,  132  P.  906,  38  Olil.  253. 
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§  2301.  Expenses  caused  railroad  by  construction  of  public  high- 
way across  its  right  of  way 

The  court  declares  the  law  to  be  that  the  defendant  is  not  en- 
titled to  any  damages  in  this  case  on  account  of  putting  in  an  elec- 
tric crossing  bell,  nor  for  the  expense  of  maintaining  said  bell." 

You  are  instructed  that,  if  you  find  from  the  evidence  that  said 
electric  bell  is  merely  a  precaution  exercised  by  the  railway  com- 
pany to  lessen  the  liability  for  accident,  and  that  said  bell  was  not 
required  by  the'  county  court  or  the  railroad  and  warehouse  com- 
missioners of  ,  then  said  railway  company  cannot  recover 

for. erecting  or  maintaining  said  bell.** 

§  2302.     Ititerference  by  railroad  with  right  of  access  to  land 
You  are  instructed  that  evidence  has  been  given  that,  in  the 

construction  of  the  plaintiff's  railroad  on  the  foot  strip  of 

land  condemned,  a  cut  of  varying  depth  has  been  made  and  is 
being  made  on  a  strip  of  land  for  the  laying  of  railroad  track. 

It  is  admitted  by  the  defendant  that  all  of  said acre  tract  of 

land  lies  on  the  northwest  side  of  the  right  of  way  of  said  railroad. 
If  you  find  from  the  preponderance  of  the  evidence  that  the  defend- 
ant owned  no  land  on  the  other  side  of  said  railroad  right  of  way 

opposite  said acre  tract  of  land,  and  that  there  was  no  public 

highway  on  the  opposite  side  of  said  railroad  right  of  way,  which 

highway  was  separated  from  said acre  tract  of  land  by  said 

railroad  right  of  way,  then  you  will  not  allow  her  any  damages  on 
account  of  said  cut  interfering  with,  or  depriving  her  of  access 

from  the  remainder  of  said acre  tract  of  land  t6  the  opposite 

side  of  said  railroad.*' 

§  2303.  Injuries  to  abutting  owner  by  building  viaduct  in  street 
— Diversion  of  traffic 
The  jury  are  instructed  that  the  plaintiffs  herein  are  not  entitled 
to  recover  because  of  any  alleged  injury  resulting  to  the  fair  cash 
market  value  of  said  premises  because  of  any  alleged  diversion  of 
traffic  oflf  from ■ —  street,  in  front  of  said  premises,  by  the  con- 
struction of  said  viaduct,  even  if  they  believe  from  the  evidence 
that  any  such  diversion  of  traffic  has  in  fact  resulted  from  such 
cause."    ' 

§  2304.     Valuation  of  lands  containing  building  stone 

In  this  case,  if  you  should  find  that  land  taken  contains  building 
stone,  you  are  instructed  that  the  measure  of  compensation  is  the 

14  Franldin  County  v.  Missouri  Paa  i«  Yandalia  R.  Co.  v.  Furnas,  106 

Ry.  Co.  (Mo.)  210  S.  W.  874,  4  A.  L.  N.  B.  401,  182  Ind.  306. 

B.  133.  ^^  City  of  Chicago  v.  Spoor,  60  N. 

\i6  Franklin     County     v.     Missouri  E.  540,  190  IlL  340. 
Pac.  Ry.  Co.  (Mo.)  210  S.  W.  874,  4 
A.  L.  R.  133. 
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fair  market  value  of  the  land  taken  with  the  building  stone  in  it,  and 
the  profits  or  the  price  or  value  of  such  bitilding  stone,  if  the  same 
or  any  part  thereof  will  be  taken  by  the  proposed  right  of  way, 
should  not  be  considered  by  you  as  building  stone  in  arriving  at 
your  verdict.  The  number  of  tons  of  building  stone  that  could  be 
gotten  from  the  land,  and  the  value  per  ton  thereof,  or  the  royalties 
thereon,  are  not  to  be  considered  except  as  they  may  guide  you  in 
fixing  the  value  of  the  lands  taken  or  injury  to  quarry  lands;  and  as 
a  special  rule  for  your  guidance  in  arriving  at  the  value  of  any 
portion  of  the  quarry  which  you  may  find  from  the  evidence  will 
be  taken,  and  of  the  amount  of  damages  to  any  portion  of  the  quarry 
not  taken,  I  instruct  you  that  the  compensation  to  be  awarded  by 
you  to  the  owners  is  to  be  estimated  by  a  reference  to  the  uses  for 
which  the  property  is  suitable,  having  regard  to  the  existing  busi- 
ness or  wants  of  the  community,  or  such  as  may  be  reasonably  ex- 
pected in  the  near  future.^' 

§  2305.  Consideration  of  easement  as  enhancing  value  of  property 
The  court  instructs  the  jury  that,  as  bearing  upon  the  question  of 
the  value  of  the  land,  testimony  was  introduced  as  to  the  means  of 
access  to  the  land  over  a  road  running  through  the  land  of  R- 
In  this  connection  you  j^re  instructed  that,  if  you  believe  that  for 
a  period  of  ten  years  immediately  preceding  the  construction  of  the 
ditch  the  plaintiffs  and  others  having  occasion  to  use  the  road  were 
permitted  by  R.  to  use  the  road  in  question  without  objection  or 
protest  for  the  full  period  of  ten  years,  such  usage  by  plaintiffs  and 
others  would  create  an  easement  or  right  of  way  across  the  land 

3.    Deduction  of  Benefits 

§  2306.    Right  to  set  off  benefits  against  damages 

Setting  ofC  benefits  against  damages  from  change  of  grade  of  street,  see  post» 
3898. 


§  2306(1).    Indiana 

You  are  instructed  that  the  Constitution  of  this  state  provides 
that  no  man's  property  shall  be  tg.ken  by  law  without  just  com- 
pensation, but  it  is  the  law  of  this  state,  as  applied  to  the  location 
of  public  highways,  that  benefits  derived  by  reason  of  a  road  having 
been  laid  out  may  suffice  to  constitute  just  compensation  for  land 
taken  and  appropriated  for  a  road  within  the  meaning  of  the  con- 
stitutional provision  requiring  such  compensation  to  be  made. 
So  in  this  case,  if  you  find  from  the  evidence  that  the  lands  of  ei- 

18  Seattle  &  M.  B.  C5o.  y.  Boeder,  70  i«  Grimm  v.  Elkhom  Valley  Drain- 
P.  498,  30  Wash.  244,  04  Am.  St  Rep.  age  Dist.,  152  N.  W.  374,  ©8  Neb.  260. 
864. 
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ther  of  the  separate  remonstrators  will  be  damaged  by  reason  of 
the  location  of  the  proposed  road,  or  by  reason  of  the  appropria- 
tion of  a  part  of  his  real  estate  for  such  purpose,  or  that  such  re- 
monstrator  will  be  entitled  to  some  compensation  for  the  land  so 
taken,  still,  if  you  further  find  that  the  real  estate  of  such  remon- 
strator  will  be  benefited  in  a  sum  equal  to  or  greater  than  such 
damages,  and  the  value  of  the  real  estate  so  appropriated,  then  and 
in  that  case  such  remonstrator  should  not  recover  on  his  claim  for 
damages,  and  your  verdict  as  to  him  and  on  the  issue  of  damages 
should  be  for  the  petitioners.*® 

The  jury  are  instructed  that,  when  one's  property  is  taken  for  the 
location  of  a  public  highway,  the  owner  is  entitled  to  a  just  com- 
pensation for  what  is  taken,  including  compensation  for  inconven- 
iences imposed,  and  for  such  additional  fences  as  may  reasonably 
be  required  by  the  opening  of  the  highway.  But  it  is  not  essential 
that  the  compensation  rendered  shall  be  in  money  or  other  property. 
Benefits  accruing  to  the  land  upon  which  the  highway  is  laid  by 
reason  of  its  establishment  thereon,  if  any,  are  to  be  reckoned  as 
compensation,  and,  if  such  benefits  equal  the  amount  of  damages, 
then  there  can  be  no  recovery.** 

I  2306(2).    Massaohnsetts 

The  jury  are  instructed  that  the  respondent  city  is  entitled  to 
have  allowed  by  way  of  set-off  the  benefit,  if  any,  to  the  property 
of  the  petitioner  from  the  sewer;  but  the  benefit  to  be  set  off  must 
be  some  direct,  peculiar,  and  special  benefit  derived  by  the  petition- 
er's estate  from  the  sewer,  and  not  the  general  benefit  acquired 
by  this  and  other  estates  adjacent  to  the  sewer.** 

S  2306(3).    MltsonH. 

You  are  instructed  that  the  only  question  for  the  jury  to  deter- 
mine is  whether  the  property  of  defendant  not  taken  by  plaintiff 
was  or  was  not  increased  in  market  value  by  benefits  thereto,  de- 
rived as  aforesaid,  and,  if  it  was  so  increased  in  market  value  by 
benefits,  then  whether  such  increase  was  sufficient  to  compensate 
defendant  for  the  strip  of  ground  taken  by  plaintiff,  and  also  for 
the  damages,  if  any,  resulting  from  such  taking  to  the  remainder  of 
the  property.** 

i  2306(4).   Washinfton 

You  are  instructed  that,  if  you  find  that  respondents'  lands  in 
either  or  both  instances  are  damaged  as  hereinbefore  defined  to 
you  more  than  they  are  so  benefited  by  the  taking  of  the  lands 

«o  Glendenning  t.  Stahley,  01  N.  E.  22  Clark   y.   Worcester,   125   Mass. 

234.  173  Ind.  674.  226. 

•iFifer  r.  Ritter,  64  N.  E.  468,  159  28  St  Louis,  K.  &  N.  W.  IL  Co.  v. 
Ind.  8.  St.    Louis   Union    Stockyar4   (^.t  25 

8.  W.  399,  120  Mo.  541. 
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sought  to  be  condemned,  then  the  difference  between  the  amounts 
of  damages  found  by  you  under  these  instructions  and  the  amount 
of  such  benefits,  in  case  you  find  the  respondents  are  so  benefited  by 
such  taking,  should  be  the  amount  of  your  verdict  in  each  of  the 
cases  in  favor  of  the  respective  respondents.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
respondents  in  one  or  both  of  the  cases  are  so  benefited  by  the 
construction  and  opening  of  said  road  as  much  or  more  than  they 
are  damaged  thereby,  as  damages  are  hereinbefore  defined  to  you, 
then  you  should  find  for  such  respondents  in  either  instance  in  nom- 
inal damages  only.'^ 

§  2307.  Constitutional  restriction  on  right  to  deduct  benefits  in 
certain  cases 
You  are  instructed  that  in  estimating  the  damages  which  the 
plaintiff  will  be  entitled  to  recover,  if  you  find  him  entitled  to  re- 
cover anything,  you  must  consider  as  an  element  of  damages  the 
actual  market  value  of  the  strip  of  land  actually  taken  by  the  rail- 
road company  at  the  time  it  was  taken,  irrespective  of  any  benefit 
from  the  proposed  railroad.** 

§  2308.    What  are  benefits  which  may  be  set  off 

f  2308(1).    Maryland 

The  court  instructs  the  jury  that,  in  making  up  their  verdict  as 
to  benefits  to  be  assessed  to  the  property  owner,  the  only  matter 
for  their  inquiry  is  the  amount  of  increase  in  the  actual  market 

value  of  the  remainder  of  the  lot  on not  taken,  which  will 

be  caused  by  the  acquisition,  through  these  proceedings  by  the 

mayor  and  city  council  of ,  of  title  to  her  land  condemned 

and  taken  by  the  city  in  and  for  the  opening  of street  from 

street  to ,  and  their  verdict  as  to  benefits  should  be 

limited  to  such  increase,  if  any  there  be,  and  they  cannot  inquire 
into  or  take  into  consideration  the  amount  allowed  by  the  commis- 
sioners for  opening  streets,  or  the  amount  that  the  jury  may  al- 
low the  property  owner  as  damages  for  the  land  so  condemned  and 
taken  by  the  city.*' 

§  2308(2).    Massaohusetts 

The  jury  are  instructed  that,  if  you  are  satisfied  that  the  laying 
out  and  construction  of  the  respondents'  railroad  has  created  or 
occasioned  any  benefit  or  advantage  to  the  lands  of  the  petitioner, 
described  in  his  petition  or  immediately  adjoining  or  connected 

24  state  V.  Kelley,  182  P.  M2,  108  a«  Enoch  v.  Spokane  FaUs  &  N.  Ry. 
Wash.  245.  Co.,  38  P.  966,  6  Wash.  393. 

28  State  y.  KeUey,  182  P.  942,  108  "  Mayor  and  City  Council  of  Baltl- 
Wash.  245.  more  v.  Megary,  89  A.  331,  122  Md. 

20. 
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therewith,  rendering  the  part  not  actually  occupied  by  the  respond- 
ents more  convenient  or  useful  to  the  petitioner,  or  giving  it  some 
peculiar  increase  of  value  in  the  market,  .as  compared  with  other 
lands  generally  in  the  vicinity,  it  will  be  your  duty  to  allow  for  such 
benefit  or  increase  of  value  by  way  of  set-off,  in  favor  of  the  re- 
spondents, but  that,  on  the  other  hand,  if  the  construction  of  the 
respondents'  railroad,  by  increasing  the  convenience  of gen- 
erally as  a  place  of  residence,  and  by  its  anticipated  and  probable 
effect  or  influence  in  increasing  the  population,  business,  and  gen- 
eral prosperity  of  the  place,  had  been  the  occasion  of  an  increase 
in  the  salable  value  of  real  estate  generally  near  their  depot,  in- 
-cluding  the  petitioner's  said  lands,  and  thereby  occasioning  a  bene- 
fit or  advantage  to  him  in  common  with  other  real  estate  owners 
in  the  vicinity,  this  benefit  would  be  too  contingent,  indirect,  and 
remote  to  be  brought  into  consideration  in  this  question  of  dam- 
ages to  a  particular  parcel  of  land.** 

The  jury  are  instructed  that,  for  the  purposes  of  this  trial,  the 
land  may  be  considered  as  taken  by  the  respondents,  when  their 
track  was  actually  staked*  out  and  its  precise  location  thereby  in- 
dicated; that  any  benefit  to  the  petitioner's  property,  in  order  to 
be  allowed  to  the  respondents  by  way  of  set-off,  must  be  some  in- 
crease upon  the  value  which  it  had  at  the  time  of  such  taking,  and 
not  at  any  previous  time ;  and  that  no  allowance  is  to  be  made  for 
any  effect  produced  by  the  general  expectation  that  there  was  to  be 
such  a  railroad,  or  by  the  passage  of  its  charter.*® 

i  2308(3).    Missouri 

You  are  instructed  that,  in  estimating  the  damages  to  the  land, 
the  jury  will  consider  the  quantity  and  value  of  the  land  taken  by 
the  railway  company  for  right  of  way  and  the  damage  to  the  whole 
tract  by  reason  of  the  road  running  through  it,  and  deduct  from 
these  amounts  the  benefits,  if  any,  peculiar  to  said  tract  of  land 
arising  from  running  the  road  through  the  same.  And  by  peculiar 
benefit  to  the  land  is  meant  such  benefits  as  that  land  derives  from 
the  location  of  the  road  through  it  as  are  not  common  to  the  other 
land  in  the  same  neighborhood.*^ 

i  2308(4).    North  Carotin  a 

You  are  instructed  that  the  measure  of  damages  in  this  particular 
case  is  the  diffc;rence  between  the  reasonable  market  value  of  this 
lot  of before  this  strip  of  land  was  taken  and  the  reasonable 

«8  Upton  T.  South  Reading  Branch  si  St.  Louis,  O.  H.  &  C.  Ry.  Co.  7. 

R.  Co.,  62  Mass.  (8  Cush.)  600 :  Meach-  Fowler,  44  S.  W.  771,  142  Mo.  670: 

am  V.  Fltehburg  R.  Co.,   58  Mass.  (4  Wyandotte,  etc.,  R.  Co.  v.  Waldo,  70 

Cush.)  291.  Mo.  629. 

soMeacham    v.    Fltfhburg   R.   Co., 
58  Mass.  (4  Cush.)  291. 
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market  value  of  this  lot  immediately  after  it  was  taken,  and  the 
difference  between  the  two  would  be  the  measure  of  the  damages ; 
that  is,  whatever  you  may  find  that  to  be,  less  such  peculiar  bene- 
fits and  advantages  as  have  accrued  to  the  land  in  controversy,  not 
common  to  all  other  people  who  live  on  that  street  which  it  im- 
proved.** 

The  court  instructs  the  jury  that  they  will  consider  any  special 
benefit  to  plaintiff  from  the  construction  of  the  railroad,  and  offset 
same  against  such  damage  as  they  may  allow,  and  in  this  connec- 
tion they  may  consider  the  increased  value  of  plaintiff's  timber,  in 
that  the  railroad  makes  it  more  salable  and  more  accessible  to 
market,  and  makes  a  market  for  cross-tie  timber ;  his  timber  lying 
on  both  sides  of  the  road.  But  the  jury  will  bear  in  mind  that  the 
plaintiff  is  entitled  to  have,  in  estimating  the  increased  value  of  his 
timber,  the  benefit  of  all  advantages  common  to  others.** 

§  2308(5).    Texas 

In  this  connection  the  jury  are  instructed  that  in  estimating  the 
benefits,  if  any,  which  the  land  not  actually  taken  by  the  railway 
may  receive  because  of  the  construction  of  the  road  through  it,  the 
jury  are  not  permitted  to  consider  any  benefits,  if  any,  which  the 
community  in  general,  or  surrounding  property  owners,  if  any, 
may  receive  by  reason  of  the  construction  of  the  railway  through 
said  land;  but  said  benefits,  if  any,  must  be  confined  to  the  pe- 
culiar benefits  which  this  particular  tract  of  the  plaintiflFs,  through 
which  the  railroad  runs,  will  receive,  and  no  other.** 

{  2308(6).    Utah 

You  are  instructed  that,  in  determining  the  question  as  to  wheth- 
er any  benefits  have  accrued  to  the  remaining  portion  of  the  land 
by  reason  of  the  construction  and  operation  of  the  railproad  on  the 
land  taken,  you  should  not  take  into  consideration  any  benefits 
shared  by  the  defendants  as  owners  of  this  land  with  the  commu- 
nity in  general,  but  only  such  benefits  as  are  special  to  this  par- 
ticular property.** 

i  2308(7).    Washington 

You  are  instructed  that  the  owner  of  lands  through  which  a  high- 
way is  established  is  entitled,  in  common  with  the  general  public, 
to  travel  on  such  highway,  and,  although  by  reason  of  such  im- 
provement such  travel  may  be  rendered  easier  or  more  pleasant  for 
such  owner  yet  the  benefit  afforded  to  him  thereby  is  a  general 
benefit  in  common  with  the  remainder  of  the  public ;  and  you  will 

««  Lanier  v.  Town  of  GreenvUle,  »3  so  Crystal    City    &    U.    R.    (^.    v. 

S.  B.  850,  174  N.  C.  811.  Boothe  (C?iv.  App.)  126  S.  W.  700. 

«*  Haislip  v.  Wilmington  &  W.  R.  «»  Salt  lAke  &  U.  R.  Co.  v.  Butter- 
Co.,  8  S.  E.  926,  102  N.  a  876.  field,  150  P.  931,  46  Utah,  431. 
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not,  in  arriving  at  your  verdict  in  either  of  these  cases,  make  any 
deduction  from  any  damages  you  may  find  in  favor  of  the  owner 
by  reason  of  this  mere  right  to  travel  over  the  proposed  highway.*' 

§  2309.     Speculative  benefits 

You  are  instructed  that,  in  considering  that  question,  you  are 
not  to  consider  any  speculative  damages  or  benefits  either  way. 
You  are  to  take  the  testimony  as  reasonable  men,  and  not  take  into 
account  any  speculative  or  imaginary  damage  that  might  result  to 
this  property,  and  at  the  same  time  you  are  not  to  consider  any 
possible,  speculative,  or  imaginary  increase  in  value.  You  are  to 
take  the  reasonable,  natural  result  that  will  flow  from  the  railroad 
coming  there,  both  as  to  increasing  and  diminishing  the  value  of 
^'s  property.** 

D.    Evidence  and  Matters  Pertaining  to  Remedy 

§  2310.     Burden  of  proof 

You  are  instructed  that  the  burden  rests  upon  the  plaintiflF  here 
to  satisfy  you  as  to  the  amount  of  damages  to  which  he  is  entitled. 
He  must  satisfy  you  that  he  has  been  injured;  that  he  has  been 
damaged ;  and  he  must  satisfy  you  as  to  the  amount  of  such  dam- 
age.** 

§2311.  Evidence  on  question  of  value — Effect  of  offer  by  con- 
demnor 
You  are  further  instructed  that  in  considering  the  question  of 
the  actual  value  of  the  property  in  controversy  you  will  exclude 
from  your  mind  all  testimony  relative  to  any  offers  that  might 
have  been  made  or  claimed  to  have  been  made  by  the  railroad  com- 
pany through  its  president  or  any  other  person.  The  only  purpose 
for  the  admission  of  such  testimony  was  to  show  that  the  plain- 
tiff had  attempted  to  agree  with  the  defendants,  and  all  testimony 
in  relation  to  any  offer  that  might  have  been  made  upon  the  part  of 
the  railway  company  is  hereby  withdrawn  and  excluded  from  your 
consideration  for  any  other  purpose  than  that  stated.** 

§  2312.    Same — ^Price  paid  * 

You  are  instructed  that  evidence  has  been  introduced  in  this 
case  of  the  amount  paid  by  the  defendant  for  the  real  estate,  a  part 
of  which  has  been  condemned  by  the  plaintiflf.  You  should  con- 
sider such  evidence  of  the  purchase  price  paid  by  the  defendant  in 

»» State  v.  Kelley,  182  P.  942,  108         «»  Reiber  v.  Butler  &  P.  R.  Co.,  50 

Wash.  245.  A.  311,  201  Pa.  49. 

"Streyer  v.   Georgia  S.  &  F.  B.         *o  Metropolitan     St     «R5r.     O).     v. 

Co.,  15  S.  B.  637,  90  Ga.  56.  Walsh,  94  S.  W.  860,  197  Mo.  392. 
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connection  with  all  the  other  evidence  in  the  case  in  determining- 
the  market  value  of  the  property  condemned.*^ 

§  2313.     Same — Price  obtained  for  adjoining  land 

You  are  instructed  that  you  are  entitled  to  consider  what  defend- 
ant sold  the  adjoining  tract  for,  the  tract  to ,  and  the  price 

he  got  for  it;  but  you  are  not  bound  to  act  upon  that  alone,  and 
you  ought  not  to  act  upon  that  alone,  but  in  connection  with  other 
evidence.  Defendant  had  the  right,  if  he  wished,  to  give  that  land 
to  the  railroad  company,  or  sell  it  for  what  it  was  worth,  or  less 
than  it  was  worth,  or  more  than  it  was  worth,  if  he  could  get  it ; 
so  what  he  got  for  that  land  is  not  binding  upon  you  for  the  price 
to  be  fixed  by  you  upon  this  property,  but  only  as  an  item  of  evi- 
dence in  arriving  at  what  you  believe  from  the  whole  evidence  to  be 
the  actual  value  or  the  actual  market  value  of  the  property  now 
in  question.** 

§  2314.    Effect  of  expert  testimony  as  to  value  and  damages 

The  jury  are  instructed  that  in  regard  to  the  evidence  before 
you  of  experts  and  others  concerning  the  value  of  the  land  taken  by 
the  railroad  company,  and  the  actual  damage,  if  any,  done  to  the 
defendants'  land,  you  are  not  bound  by  the  testimony  of  such  wit- 
nesses, but  you  may  apply  your  own  judgment  and  knowledge  as 
to  such  values  and  damages  in  arriving  at  your  verdict  in  connec- 
tion with  the  testimony  offered  in  this  case  at  the  trial.** 

§  2315.    Right  of  jury  to.  discredit  testimony  as  to  value  or  dam- 
ages 

You  are  further  instructed  that  if  you  believe,  from  the  entire 
testimony  and  from  your  inspection  of  the  premises,  that  any  wit- 
ness has  magnified  or  exaggerated  the  value  of  the  land  taken  or 
the  damages  to  the  land  not  taken,  on  account  of  his  interest  in  the 
suit  or  his  prejudice  or  want  of  knowledge  or  experience  or  truth- 
fulness, then  you  have  the  right,  and  it  is  your  duty,  to  disregard 
the  evidence  of  such  witness  in  so  far  as  the  same  is  unjustly  mag- 
nified or  unjustly  increased,  either  as  to  the  value  of  the  land  taken 
or  the  damages  to  the  property  of  defendant  not  taken.** 

§  2316.    Right  of  jurors  to  use  personal  judgment  and  experience 
in  weighing  testimony 

{2316(1).    Alabama 

You  are  instructed  that  the  opinions  of  witnesses  as  to  the  mar- 
ket value  of  property  should  be  weighed  by  the  jury  in  the  light 

♦1  Halstead  v.  Vandalla  R.  Co.,  95  *>  St.  Louis.  O.  H.  &  C.  Ry.  Co.  v. 
N.  R.  439,  48  Ind.  App.  96.  Fowler.  44  S.  W.  711,  142  Mo.  670. 

*«  West  V.  Milwaukee,  L.  S.  &  W.  **  David  Bradley  Mfg.  Co.  v.  Chi- 
Ry.  Co.,  14  N.  W.  292,  56  Wis.  318.         ca?o  &  R.  Traction  Co.,  82  N.  E.  210. 

229  lU.  170. 
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of  other  evidence,  and  the  opportunity  of  the  witnesses  to  know 
such  value,  and  the  reasonableness  or  unreasonableness  of  their 
estimate  of  such  value.  The  jury  are  not  bound  to  take  any  man's 
opinion  of  such  value,  but  may  act  on  their  own  judgment  and  good 
sense  in  arriving  at  a  just  value,  in  the  light  of  the  wnole  evi- 
dence.*' 

i  2316(2).    Califonila 

The  jury  aire  instructed  that,  in  estimating  damages,  they  are 
permitted  to  exercise,  in  weighing  the  evidence,  their  individual 
judgment  as  to  values  upon  subjects  within  their  knowledge  which 
they  have  acquired  through  experience  and  observation.** 

{  2316(3).    Iowa 

You  are  instructed  that  you  have  the  right  to  use  your  own 
knowledge  of  the  values  of  lands,  the  operating  of  railroads,  and 
of  affairs  generally,  in-  connection  with  the  testimony  as  to  the 
values  and  damages  which  has  been  given  by  the  witnesses.  By 
this  is  meant  that  you  are  not  obliged  to  rely  wholly  upon  the 
opinions  of  the  witnesses  as  to  the  value  of  this  land  or  as  to  the 
damages,  but  that,  in  connection  with  such  opinions,  you  may  use 
and  be  guided  by  your  own  judgment  on  such  matters.*' 

§  2317.     Effect  of  view  of  premises 

S  2317(1).    Illinois 

The  court  further  instructs  the  jury  that,  if  they  believe  from 
the  whole  evidence  that  they  have,  from  personal  examination  of 
the  premises,  arrived  at  a  more  accurate  judgment  and  determina- 
tion as  to  the  value  of  the  premises  sought  to  be  taken,  and  of  the 
amount  of  damages,  if  any,  than  is  shown  by  the  evidence  in  open 
court,  then  and  in  that  case  they  may,  upon  the  evidence,  rightfully 
fix  the  value  of  land  taken  and  the«amount  of  damage,  if  any,  over 
and  above  special  benefits,  if  any,  at  the  amount  so  approved  by 
their  judgment,  so  formed  from  personal  examination  of  the  prem- 
ises as  a  jury,  even  though  it  may  differ  from  the  amount  testified 
to,  and  from  the  weight  of  testimony  given  by  witnesses  in  open 
court.** 

5  2317(2).    Iowa 

The  jury  are  instructed  that  the  purpose  of  viewing  the  premises 
is  to  enable  the  jury  better  to  understand  the  testimony  of  the  wit- 
nesses respecting  the  same,  and  more  intelligently  apply  such  testi- 
mony to  the  issues  before  them,  and  not  to  make  them  silent  wit- 

*5  Heighan  r.  Birmingham  Terml-  ♦»  Hoyt  y.  Chicago,  M.  &  St  P.  Ry. 

nal  (30.,  51  So.  775,  166  Ala.  591.  Co.,  90  N.  W.  724,  117  Iowa,  296. 

4«6everidge  v.  Lewis,  67  P.  1040,  *«  Guyer  v.  Davenport,  R.  I.  &  N. 

137  CkL  619,  59  L.  R.  A.  581,  92  Am.  W.  -Ry.  Co.,  63  N.  R  732,  196  111.  370. 
St  Rep.  188. 
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nesses  in  the  case.  You  will  consider  the  evidence  in  the  light  of 
your  view  of  the  premises,  but  you  must  determine  the  facts  of  the 
case  from  the  evidence  alone.  You  must  not  base  your  verdict  in 
any  degree  upon  your  examination  of  the  premises.** 

I  2317(3).    New  Jersey 

You  have  listened  to  all  the  evidence  in  this  case,  but  you  may 
use  your  own  judgment  in  connection  with  the  testimony  that  is 
before  you.  The  whole  question  is  a  question  of  opinion,  and  the 
very  object  in  sending  you  to  look  at  this  property  was  to  enable 
you  to  form  your  own  opinion  as  to  the  question  which  you  arc 
now  called  upon  to  decide,  giving  due  consideration,  of  course,  to 
the  evidence  which  has  been  presented,  and  giving  it  such  weight 
as  you  think  it  is  entitled  to.  But  nevertheless  beyond  that  you 
have  a  right  to  use  your  own  judgment  in  connection  with  the  tes- 
timony, and  say  what  you  think  the  landowners  ought  to  have  for 
the  value  of  the  strip  taken,  and  the  cost  of  restoring  their  plant 
on  some  other  part  of  the  property ."• 

§  2317(4).   Penneylvanla 

You  are  instructed  that  the  fact  to  be  determined  by  you  is  a 
'fact  that  witnesses  are  unable  to  demonstrate  before  you  like  they 
might  many  facts.  It  is  largely  a  matter  of  opinion.  In  fact,  you 
determine  the  facts  from  the  opinion  of  witnesses  given  upon  the 
stand  under  oath,  from  the  evidence  in  the  case;  and,  of  course, 
you  have  a  right  to  take  into  consideration  that  you  were  upon  the 
premises,  and  have  seen,  so  far  as  possible  to  see,  the  injury  done 
to  the  premises,  if  any;  and  from  such  knowledge  as  you  neces- 
sarily received  by  the  inspection  of  the  premises,  with  the  evidence 
in  the  case  which  you  have  since  heard,  you  are  to  render  a  ver- 
dict. The  verdict  you  will  rei^der  will  be  for  the  amount  due  at 
this  date." 

i  2317(5).    WashingtOB 

You  have  been  permitted,  gentlemen  of  the  jury,  under  the  di- 
rection of  the  court,  to  view  the  premises  sought  to  be  condemned 
in  this  case,  and  also  the  lands  of  the  respondents  w^hich  they  claim 
will  be  injured  by  reason  of  the  taking  of  the  land  sought.  You 
are  impaneled  for  the  purpose  of  estimating  the  damages  which  the 
petitioner  must  pay  to  the  respondents  for  the  taking  and  inju- 
riously affecting  their  property.  In  cases  of  this  kind,  no  certain 
amount  can  be  mathematically  fixed  as  the  amount  of  the  damages 
which  should  be  awarded.    You  must,  therefore,  trust  somewhat  to 

•*»  Guinn  v.  Iowa  &  St.  L.  Ry.  CJo.,  »x  Refber  v.  Butler  &  P.  B.  Ck).,  50 

109  N.  W.  209,  131  Iowa,  680.  A.  311,  201  Pa.  49. 

80  Hinners  v.  Edg«water  &  Ft  !«. 
R.  Ck>.,  69  A.  161,  75  N.  J.  Law,  514. 
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your  own  judgment  in  arriving  at  this  definite  amount,  and  one  of 
the  objects  and  purposes  of  the  view  which  you  have  made  is  to 
enable  you  to  use  your  own  senses  and  judgment  by  obtaining 
such  information  as  an  eyewitness  can  gain  of  the  general  quality 
and  condition  of  the  land,  the  uses  to  which  it  has  been  put  or  to 
which  it  is  applicable,  the  manner  in  which  the  taking  of  a  part  of 
the  tract  would  affect  the  residue,  the  location  of  the  road,  and 
better  to  understand  and  apply  the  evidence  of  the  witnesses  who 
have  testified  before  you.  As  to  these  matters,  you  must  remember 
as  part  of  the  evidence  in  this  case  what  you  witnessed  in  viewing 
the  premises,  and  you  have  the  right,  and  it  is  your  duty,  to  use 
your  senses;  and,  if  any  witness  has  testified  to  anything  which 
you  know,  by  the  evidence  of  your  own  senses  on  the  view,  is  false, 
you  would  not  be  bound  to  believe,  and,  indeed,  you  could  not  be- 
lieve, the  witness,  and  you  may  disregard  his  testimony,  although 
no  other  witness  has  testified  on  the  stand  as  the  jury  knows  it  to 
be;  and  if,  in  your  judgment,  the  evidence  is  conflicting  as  to  the 
value  of  the  property  taken  and  the  injury  to  the  balance,  you 
should  resort  to  the  knowledge  gained  upon  your  view  as  bearing 
apon  the  weight  to  be  given  to  the  various  and  conflicting  state- 
ments and  estimates.'' 

§  2318.    Questions  for  jury 

The  jury  are  instructed  that  the  issue  in  this  proceeding  is  as  to 
the  compensation  the  city  should  pay  the  railroad  company  for  the 

right  to  extend street  across  the  lands,  right  of  way,  and 

tracks  of  the  company,  from  the  east  side  of  the  same  to  the  west 

side  of  the  same,  for  the  width  of feet,  subject  to  the  joint 

use  of  said  lands,  right  of  way,  and  tracks  by  the  railroad  company 
for  railroad  purposes,  etc.** 

The  jury  are  instructed  that  they  have  nothing  to  do,  in  deter- 
mining the  amount  of  compensation,  with  the  necessity  or  desira- 
bility of  the  proposed  extension  of street.** 

§  2319.     Trial  de  novo  on  appeal  from  award  of  commissioners 

The  jury  are  instructed  that  you  must  be  satisfied  as  to  the  dam- 
ages sustained  by  the  defendant  from  the  testimony  which  is  pro- 
duced before  you,  without  reference  to  any  testimony  which  was 
produced  before  the  commissioners  and  uninfluenced  by  their  re- 
port" 

»*  Seattle  &  M.  R.  Co.  v.  Roeder,  b*  Chicago  &  A.  R.  Co.  v.  City  of 

70  P.  498,  30  Wash.  244,  94  Am.  St.  Pontiac,  48  N.  B.  485,  169  111.  155. 

Rep.  864.  •     6  s  Sharpe  v.  United  States  (C.  0. 

"  Chicago  &  A,  Bl  Co.  V.  City  of  A.  N.  J.)  112  F.  893. 
PoDtlac,  48  N.  E.  485,  169  111.  155. 
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§  2320.    Form  of  verdict 

The  jury  are  instructed  that  the  form  of  their  verdict  in  this 
case  may  be  as  follows :  "We,  the  jury,  find  for  the  defendant,  and 
fix  the  compensation  for  land  taken  for  right  of  way  at dol- 
lars. We  further  fix  the  damages  sustained  by  the  defendant  by 
reason  of  the  construction  and  use  of  petitioner's  railway  over  de- 
fendant's said  land  at dollars."  *• 

E.     Title  Acquired  by  Condemnor 

§  2321.    Land  taken  for  sewer  purposes 

The  jury  are  instructed  that  the  respondent  city,  by  the  order 
by  which  the  land  was  taken  and  the  sewer  located,  acquired  the 
right  to  construct  and  maintain  a  sewer  within  the  limits  of  the 
location,  and  to  enter  upon  the  land  to  make  repairs,  to  reconstruct 
and  make  such  changes  as  it  saw  fit  in  the  sewer,  and  subject  to 
these  rights  of  the  respondent  the  petitioner  remained  the  owner 
of  the  land,  and  had  the  right  to  use  and  improve  it  in  any  manner 
he  saw  fit*" 

5 « Peoria,  etc.,  B,  Co.  y.  Sawyer,  bt  ciark  v.  Worcester,  125  Mass. 
71  IlL  361.  220. 
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CHAPTER  CXXin 

EQUITY 

{  2322.    Trial  of  exceptions  to  report  of  auditor. 

§  2322.    Trial  of  exceptions  to  report  of  auditor 

I  charge  you,  gentlemen,  that  the  report  of  the  auditor  is  to 
be  taken  as  prima  facie  correct,  and  the  burden  is  upon  the  party 
making  the  exceptions  to  the  report  of  the  auditor;  the  burden 
being  upon  the  party  making  exceptions  to  the  report  of  the  audi- 
tor to  show  to  the  reasonable  satisfaction  of  the  jury  that  the  re- 
port is  erroneous  or  incorrect,  under  the  evidence  submitted  upon 
the  case  and  taken  by  the  auditor.  This  question,  however,  is  to 
be  determined  by  the  jury  from  a  consideration  of  the  evidence 
which  was  taken  before  the  auditor,  and  which  has  been  read 
in  yonr  hearing  upon  the  trial  of  this  case;  it  being  for  the  jury 
to  determine,  from  a  consideration  of  the  evidence  as  read  to  you 
and  submitted  to  you  upon  this  trial,  -whether  or  not  the  jury  is 
satisfied,  whether  or  not  it  appears  to  the  reasonable  satisfaction 
of  the  jury  that  the  findings  of  the  auditor  were  erroneous  in  the 
parts  excepted  to  and  as  claimed  by  the  defendants  filing  the' ex- 
ceptions.^ 

1  LiTingBton  t«  Wynne,  98  S.  B.  877,  147  Ga.  807. 
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CHAPTER  CXXIV 

ESGAPB 
I  2823.    Elements  of  offense. 
2324.    Intent  of  defendant 

§  2323.    Elements  of  offense 

You  are  instructed  that  to  permit  one  to  go  at  large  as  applied 
to  a  prisoner  held  for  trial  is  to  permit  him  to  go  whithersoever 
he  will,  without  the  restraint  of  either  guard  or  prison  walls.  It 
is  to  let  him  go  out  of  custody  free  from  the  restraint  of  custody 
and  at  his  own  will.  A  prisoner  who  is  kept  under  guard  by  the 
sheriff,  to  whose  custody  and  keeping  he  is  committed,  is  not  at 
large  in  the  sense  and  meaning  of  the  law.* 

The  court  instructs  the  jury  that,  if  you  further  believe  from  the 
evidence  that  the  defendant,  while  so  having  the  custody  of  said 

y  voluntarily  and  intentionally  kept  him  out  of  jail  with 

the  purpose  and  intention  that  he  should  not  be  confined  in  jail, 
and  if  you  further  believe  from  the  evidence  that  the  defendant, 

while  so  having  the  custody  of  said and  keepijig  him  out 

of  jail,  voluntarily  allowed  the  said to  be  unguarded  and 

to  go  at  large,  you  will  find  him  guilty  as  charged.' 

§  2324.    Intent  of  defendant 
The  court  instructs  the  jury  that  the  indictment  in  this  case 

charges  the  defendant  with  voluntarily  permitting to  escape 

from  his  custody  and  go  at  large,  and  you  are  instructed  that,  as 
to  the  question  of  intent  involved  in  the  charge,  it  is  not  necessary 
that  the  defendant  should  have  had  the  intent  to  protect  the  said 

from  punishment  of  any  offense  for  which  he  may  have 

been  in  custody,  but  it  is  sufficient  if  the  defendant  at  the  time 

had  the  intent  to  allow  or  permit  the  said  — '• to  escape  from 

his  immediate  custody  and  go  at  large.' 

1  Houpt  T.  State,  140  S.  W.  294,  s  Houpt  v.  State,  140  8.  W.  294, 100 
100  Ark.  409,  Ann.  Gas.  1913G,  690.         Ark.  409,  Ann,  Ca&  19180.  090. 

3  Houpt   V.   State,   140   S.  W.  294, 
100  Ark.  409,  Ann.  Cas.  19130,  690. 
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CHAPTER  CXXV 

SSOROW 

i  2325.    Effect  of  deUvery  of  deed  by  depositary. 

§  2325.    Effect  of  ddivery  of  deed  by  depositary 

Yoa  are  instructed  that,  if  the  jury  believe  from  the  evidence 

that  the  plaintifiF  delivered  the  deed  of  to  his  son,  to  be 

held  by  him  in  escrow,  and  did  not  know  at  that  time  that  the 
latter  was  attorney  for  R.  for  the  purpose  of  procuring  rights  of 
way  for  the  construction  of  a  railway,  and  if  they  further  believe 
that  the  said  son  delivered  the  said  deed  to  the  said  R.  without 
any  statements  of  the  conditions  required  by  his  father,  then  they 
are  instructed  that  the  defendant  company,  acting  under  said  deed, 
was  not  a  trespasser.^ 

You  are  instructed  that,  if  the  jury  shall  believe  that  plaintiff 
did  not  know  that  his  son,  to  whom  the  deed  was  delivered  as  de- 
positary, was  attorney  or  counsel  as  aforesaid,  and  shall  further 
believe  that  the  son  accompanied  delivery  of  deed  to  R.  with  a 
statement  of  conditions  required  by  his  father,  then  they  are  in- 
structed that  the  defendants  can  claim  no  right  under  the  deed 
without  compliance  with  such  conditions.* 

■ 

1  Virirlnia  Passenger  &  Power  Ck>.  2  Virginia  Pass^ger  &  Power  Ck». 
▼.  Patterson,  51  S.  E.  157,  104  Va.  v.  Patterson,  51  S.  E.  157, 104  Va.  189. 
1S9. 
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CHAPTER  CXXVI 

ESTOPPEL 

S  2326.    Elements  of  equitable  estoppel. 
2326(1).  Delaware. 
2326(2).  Michigran. 
2827.    Necessity  that  one  asserting  estoppel  shall  have  suffered  prejudice. 
2327(1).  Delaware. 
2327(2).  Virginia. 

2328.  Necessity  of  showing  reasonable  anticipation  that  another  would  act 

on  representations. 

2329.  Representations  as  to  ownership  of  property. 

2330.  Effect  of  disclaimer  of  title. 

2330(1).  Kansas. 
2330(2).  Kentucky. 

2331.  Same — Pointing  out  boundary  line.  « 

2332.  Purchase  of  land  in  reliance  on  statements  of  another  as  to  bound- 

aries. 

2333.  Acquiescence  in  statements  made  by  another. 

2334.  Failure  to  assert  claim. 

2334(1).  Michigan. 
2834(2).  Missouri. 

2335.  Asstuning  to  act  in  official  capacity. 

2336.  Effect  of  prior  recognition  of  capacity,  character,  or  status. 

2337.  Ne^igence — Effect  of  placing  it  ib  power  of  another  to  injure  a  third 

person. 

2338.  Against  whom  available — ^Effect  of  representations  by  lessee  of  per- 

sonalty on  lessor. 

§  2326.    Elements  of  equitable  estoppel 
i  2326(1).    Delaware 

You  are  instructed  that  an  estoppel  is  where  a  person  by  his 
conduct  induces  another  to  believe  in  the  existence  of  a  particular 
state  of  facts,  and  the  other  acts  thereon  to  his  prejudice,  the 
former  being  estopped  in  such  an  event  as  against  the  latter,  to 
deny  that  that  state  of  facts  does  in  truth  exist.^ 

§  2326(2).    Michigan 

The  court  instructs  the  jury  that  an  equitable  estoppel  may  arise 
where  one  person  has  induced  another  to  act  upon  the  supposition 
that  a  certain*  state  of  facts  exists  which  does  not  exist  in  fact,  or 
has  pursued  a  course  of  conduct  in  respect  to  his  own  property 
or  rights  which  has  led  another  into  expenditures  which  are  to 
be  lost,  or  into  action  which  is  to  prove  detrimental,  if  the  party 
so  misleading  is  allowed  afterwards  to  assert  rights  inconsistent 
with  such  previous  course  of  conduct.* 

1  Donovan  v.  Maloney,  84  A.  1032,  2  Kiowiatkowskl   v.   Dulnth-Superl- 

3  Boyce,  453.  or  Dredging  Co.,  167  N.  W.  970,  201 

^Ich.  251. 
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§  2327.    Necessity  that  one  asserting  estoppel  shall  have  suffered 

prejudice 
§  2327(1).   Delaware 

You  are  instructed  that  an  essential  element  of  estoppel  is,  that 
one  party  should  have  relied  upon  the  conduct  of  the  other,  or 
have  been  induced  by  it  to  put  himself  in  such  a  position  that  he 
would  be  injured  if  the  other  should  be  allowed  to  repudiate  his 
action.* 

i  2327(2).    Vlrgliila 

The  jury  are  instructed  that,  if  estoppel  by  the  conduct  of  the 
defendant  is  relied  on  by  the  plaintiff;  the  party  sought  to  be. 
estopped  must  have  caused  the  other  party  to  occupy  a  more  dis- 
advantageous position  than  he  would  have  occupied  but  for  such 
conduct;  and  if  the  jury  believe  from  the  evidence  that  at  the 
time  the  defendant  signed  the  stamped  indorsement,  "Payment 
guaranteed,  protest,  demand  and  notice  of  nonpayment  waived," 
the  plaintiff  was  the  holder  of  said  notes,  that  M.,  the  maker 
of  said  notes,  was  dead,  and  that  the  plaintiff's  rights  have  not 
been  impaired,  nor  the  prosecution  of  its  rights  against  the  said 
M.,  nor  the  defendant,  prevented  by  his  subscribing  to  the  said 
'Stamped  indorsement,  then  the  jury  are  instructed  that  the  said 
defendant  is  not  estopped  by  that  act  from  setting  up  the  defense 
that  the  indorsement  on  said  notes  was  neither  made  nor  author- 
ized by  him.* 

§  2328.    Necessity  of  showing  reasonable  anticipation  that  another 
would  act  on  representations 

I  charge  you  that,  if  it  be  insisted  that  the  defendant  could  have 

prosecuted  — : and  refrained  from  prosecuting  him  because  of 

the  promise  of  the  plaintiff  to  go  to and  attach  the  cotton, 

that  that  would  not  amount  to  estoppel,  because  it  is  not  the  pol- 
icy of  the  law  in  the  state  of to  collect  debts  by  criminal 

prosecution.     So  that  plaintiff  could  not  reasonably  have  antici.- 
pated  that  the  defendant  would  be  caused  a  loss  by  his  promise 

to  go  to to  seek  to  find  the  cotton,  and,  if  found,  to  attach 

it  for  his  rent  * 

§  2329/    Representations  as  to  ownership  of  property 

You  are  instructed  that  if  B.  did  represent  to  defendant,  while 
he,  B.,  was  in  possession  of  the  property  now  claimed  by  the 
plaintiffs,  that  one-fourth  of  the  water  flowing  in  the  ditch  was 

ft  Jones  V.  Savin,  97  A.  591,  6  Boyce,  b  Markert  v.  North  Augusta  Ware- 

150.  house  &  FertUizer  Co,,  92  S.  E.  201, 

« Bowman   v.   First  Nat.   Bank   of  107  S.  C.  135. 
Broadway,  8b  S.  E;.  95,  115  Va.  463. 
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the  property  of  D.,  and  used  the  inducements  alleged  to  induce  the 
defendant  to  go  there,  and  settle,  and  defendant,  relying  on  his 
representation,  did  so  go  to  that  valley,  and  enter  upon  the  pos- 
session of  the  ranch  and  water  right,  under  and  by  virtue  of  any 
alleged  purchase  or  agreement  by  B.  from  or  with  D.,  these  plain- 
tiffs are  estopped,  as  B.  himself  would  be,  if  he  were  the  plaintiff 
in  this  action,  from  denying  such  right  of  defendant  to  one-fourth 
interest  in  the  water  right  forever  after,  and  this,  if  D,  never  had 
any  right  or  interest  in  the  property  whatever,  or  if  there  was  no 
such  man  in  being.^ 

§  2330.    EiFect  of  disclainier  of  title 
I  2330(1).    Kansas 

You  are  instructed  that  a  purchaser  of  property  upon  which 
a  mortgage  lien  is  claimed  has  a  right  to  rely  upon  the  statement 
of  the  holder  of  that  claimed  lien,  and  if  you  find  that  the  defend- 
ants in  this  case,  through  their  agents,  stated  to  the  plaintiff  that 
they  wanted  a  release  from  said  mortgage  for  the  cattle  purchased 

by  defendants  from  said  and  covered  by  said  mortgage, 

and  you  should  further  find  that  the  plaintiff,  after  an  investiga- 
tion from  a  source  it  deemed  proper,  stated  that  forty  head  of  cat- 
tle were  all  it  claimed  of  said  cattle,  and  the  defendants,  being 
induced  by  said  representations  to  believe  said  statements,  and 
relying  thereupon,  fully  consummated  said  sale  and  paid  out  all 
of  the  purchase  price  for  said  cattle,  a  part  of  which  was  paid  this 
plaintiff,  being  the  amount  claimed  by  plaintiff  as  due  them,  then 
in  that  case  the  plaintiff  would  be  estopped  from  claiming  a  fur- 
ther lien  on  the  property.' 

{  2330(2).    Kentucky 
The  jury  are  instructed  that  if,  before  the  P/s  had  obtained 

their  deed  from  for  the  land  in  contest,  and  before  they 

had  paid  for  the  same,  one  or  both  the  P.'s  went  to  defendant, 
and  asked  him  if  he  had  any  claim  on  said  land,  and  he  told  him 

or  them  he  did  not  claim  any  land  on. the  south  side  of ,  and 

they  were  induced  to  take  the  deed  and  pay  for  said  land  by  reason 
of  said  statement  of  defendant,  then  defendant  is  barred  of  now  set- 
ting up  claim  to  said  land  against  their  vendee,  the  plaintiff.* 

§  2331.    Same — Pointing  out  boundary  line 

You  are  instructed  that,  although  you  may  find  and  believe  from 
the  evidence  in  the  case  that  plaintiff  pointed  out  to  one  

« Campbell  v.  Shivers,  25  P.  540,  1  «  Ratcliff  v.  Belfont  Iron-Works 
Ariz.  161.  Co.,  10  S.  W.  365,  87  Ky.  559^ 

f  Dnimm-Flate  Commission  Co.  ▼, 
Barnard,  72  P.  257,  66  Kan.  568. 


2665  ESTOPPSli  g  2333 

the  south  line  of  his  property  as  being  substantially  the  same  line 
where  defendant  built  the  fence,  yet,  unless  you  further  so  find 
and  believe  that  said relied  upon  said  act,  and  thereafter  con- 
tinuously claimed  right  and  title  up  to  that  line,  and  pointed  out 

the  same  to  defendant  at  the  time  defendant  bought  from 

as  being  the  south  line,  and,  unless  both  and  defendant 

continuously  used,  occupied,  and  claimed  the  property  up  to  that 
line,  and  made  valuable  and  substantial  improvements  thereon,  re- 
lying upon  such  act  of  plaintiff,  plaintiff  is  ^not  estopped  by  that 
act  to  recover  any  land,  if  any,  south  of  said  line,  which  you  be- 
lieve from  the  evidence  he  is  otherwise  entitled  to  recover.* 

§  2332.    Purchase  of  land  in  reliance  on  statements  of  another  as 
to  boimdaries 

You  are  instructed  that,  although  the  jury  should  believe  from 

the  evidence  that  the  mouth  of  mentioned  in  plaintiffs* 

deeds  is  at  the  point  marked  "CM,"  and  should  further  believe 
from  the  evidence  that  defendant  has  been  in  the  adverse  posses- 
sion of  the  land  in  controversy  as  defined  in  instruction  No.  — — , 
they  should  nevertheless  find  for  plaintiffs  if  they  believe  from 
the  evidence  that  before  plaintiffs  purchased  the  land  they  con- 
sulted or  advised  with  defendant  as  to  the  boundary  claimed  by 
him,  and  were  informed  by  him  that  the  boundary  claimed  by  him 
did  not  cover  the  land  in  controversy,  and  on  the  faith  of  these 
statements  believing  them  to  be  true  they  purchased  and  paid  for 
the  land.  In  such  case  the  jury  should  find  for  plaintiffs,  upon  the 
ground  that  the  defendant  by  his  statements  estopped  himself 
from  setting  up  claim  to  the  land  as  against  plaintiflFs.*' 

§  2333.    Acquiescence  in  statements  made  by  another 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
automobile  -described  in  the  plaintiff's  complaint  was  purchased 
by  the  defendant,  or  by  defendant  and  T.  jointly,  and  that  de- 
fendant directed  or  participated  in  the  sale  of  said  automobile  to 
the  plaintiff;  and  if  you  further  find  that  in  making  said  sale  the 
said  T.  represented  to  fhe  plaintiff,  in  the  presence  of  the  defend- 
ant, that  the  said  automobile  was  free  and  clear  of  incumbrances ; 
and  if  you  further  find  that  the  said  defendant  did  not  deny  such 
statement;  and  if  you  further  find  from  the  evidence  that  there- 
after, relying  on  said  statement,  plaintiff  purchased  said  automo- 
bile, and  that  at  the  time  of  such  purchase  there  was  a  conditional 
sale  agreement  on  file  with  an  unpaid  balance  thereon — then  de- 
fendant is  liable  for  the  damage,  if  any,  caused  to  plaintiff  by  rea- 

•  Dee  ▼.  Nadibar,  106  S.  W.  86,  loWard  v.  Middleton  (Ky.)  124  S. 
207  Mo.  680.  W.  823. 
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son  of  the  sale  to  plaintiff  of  said  aiitorndbile  so  incumbered  upon 
such '  representations.** 

§  2334.    Failure  to  assert  claim 
§  2334(1).    Mlchiflan 

You  are  instructed  that,  if  you  find  that ,  the  insurance 

adjuster,  told  on  ,  when  he  adjusted  the  first  loss 

on  the  stock,  that  his  name  was  not  men^tioued  in  the  policy,  and 
he  had  no  interest  in  it,  then  he  is  estopped  from  claiming  that 

he  was  deceived  by  the  representa^tions  made  by that  he  was 

protected  by  the  policy." 

You  are  instructed  that,  if  you  find  that  knew  that  the 

insurance  was  not  in  his  name,  as  '• had  written  him,  and  neg- 
lected to  look  after  his  own  interest,  then  he  is  estopped  from 
claiming  that  he  had  been  deceived  by  the  defendant  and  cannot 
recover.** 

§  2334(2).     Missouri 

The  jury  are  instructed  that  if,  from  the  evidence,  you  believe 
that  on  the day  of ,  the  defendant  and  one  N.  con- 
cluded negotiations  whereby  said  N.  agreed  to  convey  to  de- 
fendant    acres  of  land,  including  the  land  in  controversy, 

at  the  agreed  price  of  $ ;    and  that  said  acres  was 

part  of  the  acres,  of  which  plaintiff  owned  at  that  time 

an  undivided  one-fourth;  and  if  you  further  find  that  said  parties 
undertook  to  carry  out  said  agreement,  and  to  consummate  said 
sale  and  conveyance  on  that  day,  with  the  knowledge  and  ac- 
quiescence of  plaintiff;  and  that  it  was  the  intention  and  purpose 

of  said  N.  to  convey  all  his  interest  and  claim  in  and  to  said 

acres  to  said  defendant  by  the  deed  that  day  written  by  plaintiff; 
and  that  said  plaintiff  knew  and  acquiesced  in  the  said  intended 

conveyance;   and  that  said  defendant  paid  $ ,  and  accepted 

the  deed  so  written,  believing  at  the  time  that  it  did,  in  fact,  con- 
vey all  of  N.'s  interest  in  and  to  the acres  of  land;   and  if 

you  further  believe  that  said  defendant  afterwards  took  posses- 
sion of  said acres  of  land  under  hi^  said  purchase  from  N., 

and  continued  in  possession  thereof  until  the  commencement  of 
this  suit, — then  the  court  declares  the  law  to  be  that  said  plaintiff 
is  estopped  and  precluded  from  maintaining  this  action  against 
said  defendant,  no  matter  whether  the  deed  written  by  him  for 

iiKaradimas  y,  Angel  (Wash.)  194  of   contract   by   mortgagee   to   keep 

P.  775*  proT>^»-<-v  infnired. 

IS  Seaman    v.    Rindge,    Kalmbach.  is  Seamaa   ▼.    Rlndge,    Kalmbacb, 

Logie  &  Co.,  161  N.  W.  919.  195  Mlcb.  Logle  &  Co.,  161  N.  W.  919,  195  Mich. 

417.    Action  by  mortgagor  for  breach  417. 
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N.  on  said  — • day  of ,  actually  and  corfectly  described 

said  land  or  not." 

*  ?  I 

§  2335.    Assuming  to  act  in  official  capacity 

You  are  instructed  that,  where  one  assumes  to  act  as  an  officer 
of  a  municipal  corporation,  he  may  not,  when  challenged  for  those 
acts,  deny  that  he  was  acting  in  an  official  capacity.  He  is  estop- 
ped, not  merely  as  against  his  assumed  principal,  but  also  as  against 
the  state.^ 

§  2336.    E£Fect   of  prior   recognition   of   capacity,    character,    ox: 
status 

You  are  instructed  that,  even  though  you  may  find  that  C,  at 
the  time  plaintiff  contracted  to  saw  or  cut  defendant's  timber  into 
lumber,  was  under  contract  with  the  defendant  to  operate  it§ 
sawmill  and  to  pay  for  all  the  expenses  of  operating  its  sawmill 
and  manufacturing  its  lumber,  the  plaintiff  would  not  be  bound  by 
the  said  contract  between  said  C.  and  the  defendant,  unless  such 
contract  was  brought  to  his  attention ;  and,  if  defendant's  author- 
ized officers  or  agents,  acting  in  conjunction  with  said  C,  en- 
tered into  a  contract  with  the  plaintiff  to  saw  its  timber  into 
lumber,  and  at  the  time  of  making  such  contract  with  plaintiff 
such  authorized  officers  or  agents  led  the  plaintiff  by  their  words 
or  conduct  to  believe  that  he  was  contracting  with  the  defendant^ 
the  defendant  would  be  estopped  to  set  up  a  contract  it  had  previ- 
ously made  with  said  C.  as  a  defense  to  this  action,  unless  defend; 
ant  or  C,  or  some  other  person  brought  to  the  attention  of  the 
plaintiff  the  terms  of  such  contract  so  previously  made.^* 

§  2337.     Negligence — Effect  of  placing  it  in  power  of  another  to 
injure  a  third  person 

You  are  instructed  that  the  possession  of  personal  property  raises 
a  presumption  of  ownership  in  the  possessor.  If  in  fact  defend- 
ant A.  was  the  owner  of  the  property  which  is  the  subject  of  this 
action,  and  he  permitted   defendant  R.  and  wife  to  remove  the 

same  from  a  distant  part  of  the  state  to county,  and  they 

afterwards  shipped  the  same  to in  said  county  in  the  name 

of  the  defendant  R.,  and  R.  and  wife  held  themselves  out  to  the 
public  as  the  owners  of  the  property,  used  the  same  in  their  busir 
ness,  and  mingled  it  with  other  property  purchased  by  them ;  and 
if  you  further  find  that  defendant  A.  made  no  effort  to  inform  the 
public  as  to  rights  in  the  property, — then  the  court  instructs  you 
that  it  is  your  duty  to  weigh  all  said  circumstances  in  detail,  and 

1*  Price  T.  Hallett,  38  S-  W.  451,  i«  Rice-Brown  Lumber  CJo.  v.  Fleet- 

las  Mo.  561.  wood,  203  S.  W.  692,  134  Ark.  340.     . 

"State  ▼.  Da  we,  177  P.  393.  31 
Idaho,  796. 
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if,  after  full  and  fair  consideration,  it  is  your  belief,  under  the  evi- 
dence and  circumstances  proved,  that  a  man  of  ordinary  business 
prudence,  at  the  time  plaintiff  made  the  loan,  would  have  been 
justified  in  acting  on  the  belief  that  R.  and  wife  owned  the  prop- 
erty, and  that  plaintiff  was  acting  in  good  faith  in  making  the  loan, 
it  will  be  your  duty  to  find  for  the  plaintiff." 

You  are  instructed  that,  where  one  of  two  innocent  parties  must 
suffer  for  the  wrongdoing  of  a  third,  the  penalty  must  fall  upon 
him  that  places  power  in  said  third  party  to  do  the  injury.  If 
both  plaintiff  and  defendant  were  acting  in  good  faith,  and  defend- 
ant permitted  his  property  to  be  so  used  as  to  raise  a  reasonable 
belief  in  the  minds  of  others  that  the  property  belonged  to  third 
persons,  and  such  third  persons  afterward  secured  a  loan  from 
plaintiff  on  said  property,  then  defendant  has  no  right  to  the  pos- 
session of  said  property  till  plaintiff's  loan  is  satisfied." 

§  2338.    Against  whom  available — ^Effect  of  representations   by 
lessee  of  personalty  on  lessor 

You  are  instructed  that  if  you  find,  from  the  evidence  in  this 
case  that  H.,  the  interpleader  herein,  by  written  lease,  rented  or 

hired  the  property  in  controversy  herein  to  the •  Company 

by  the  terms  of  which  lease  such  company  had  the  option  to 
purchase  said  property  upon  the  payment  of  the  sum  stipulated 
therein,  and  wherein  it  was  stipulated  that  the  said  H.  had  the 
option  to  declare  said  lease  at  an  end  upon  the  condition  thereof 
being  broken,  then  I  instruct  you  that  in  the  law  the  title  to  the 
said  property  remained  in  the  said  H.  and  a  creditor  of  the  leasee 
(the  Company)  acquired  no  right  to  said  property  para- 
mount to  the  rights  of  the  said  H.  by  the  furnishing  of  goods  or 
extending  of  credits  to  the  lessees  upon  the  strength  of  the  state- 
ment by  the  lessees  that  they  were  the  owners  of  the  said  prop- 
erty.^ 

The  court  further  instructs  the  jury  that,  if  you  find  from  the 

evidence  that  plaintiffs  extended  credit  to  the  Company 

upon  the  representation  of  said  company,  or  a  duly  authorized 
agent  thereof,  that  the  property  in  controversy  herein  was  the 

property  of  the Company,  yet  such  representation  did  not 

give  the  plaintiffs  the  right  to  attach,  and  their  attachment  does 
not  constitute  a  lien  on  said  property  paramount  to  or  against  the 
rights  of  the  said  H.,  unless  you  further  find  that  the  said  H.  had 

actual  knowledge  and  notice  that  said Company  had  made 

such  representations.*^ 

IT  Alexander  ▼.  Logan,  70  P.  339,  !•  Burke  v.  Sharp,  115  S.  W.  145. 
eS  Kan.  505.  88  Ark.  433. 

19  Alexander  ▼.  Logan,  70  P.  339,  2o  Burke  ▼.  Sharp,  115  S.  W.  145, 
65  Kan.  505.  88  Ark.  433. 
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§  2339.    Presumption  of  knowledge  of  law 

The  jury  are  instructed  that  ignorance  of  the  law  on  the  part  of 
any  litigant  is  no  excuse,  when  it  comes  to  a  determination  of  his 
rights  with  an  adversary  in  the  courts.  The  presumption  prevails 
that  every  man  knows  the  law.  Some  evidence  has  been  introduced 
in  the  trial  of  this  case  on  behalf  of  the  plaintiff  tending  to  establish 
the  fact  that  the  plaintiif  was  ignorant  of  his  rights  under  the  com- 
pensation law  of  the  state  of ,  and  thai;  he  did  not  know  there 

was  such  a  law.  I  instruct  you  that  you  have  no  right  to  consider 
this  fact,  if  you  find  it  to  be,  one,  in  determining  whether  or  not  the 
plaintiff  elected  to  take  compensation  under  the  compensation  law^, 
nor  should  you  consider  such  fact  for  any  purpose  whatever  in  de- 
termining the  respective  rights  of  the  plaintiff  and  defendant  in  this 
case.* 

The  jury  are  instructed  that  every  person  of  sound  mind  and 
mature  age  is  presumed  to  know  the  law.* 

§  2340.    Presumption  from  failure  to  produce  evidence 

Presumption  from  failure  to  produce  grantor  in  deed  attacked  as  fraudulent, 

see  post,  t  2714. 
Presumption  in  criminal  eases  from  failure  to  produce  evidence,  see  ante,  | 

1966. 

§  2340(1).    United  States 

Gentlemen  of  the  jury,  I  have  this  notion  about  a  lawsuit,  that 
it  is  the  function  of  the  lawsuit  to  get  at  the  truth  of  a  case  and 
that  it  is  the  duty  of  the  parties  to  a  lawsuit  to  exhaust  reasonably 
within  their  power,  as  the  jury  reasonably  sees  the  power  is  within 
their  reach,  the  avenues  of  testimony  leading  to  a  determination  of 
the  truth,  and,  in  determining  where  the.  facts  of  this  case  lie,  it  is 
proper  for  you  to  look  to  the  manner  in  which  this  case  is  presented 
to  you  to  determine  whether  or  not  the  parties  to  this  case,  either  or 
both  of  them,  have  reasonably  exercised  the  opportunities  open  to 
them  to  enlighten  you  as  to  what  the  facts  are,  and  if  you  find  in 
the  reason  of  things,  as  these  circumstances  illuminate  your  judg- 
ment, that  there  were  reasonably  at  hand,  within  the  command  of 
either  party  to  this  case,  witnesses  who  might  give  you  valuable 
testimony  upon  any  proposition,  who  were  not  put  upon  the  stand, 
you  are  permitted  to  draw  such  inferences  as  reasonable  men  would 
draw  under  such  circumstances  from  the  failure  to  employ  such 
opportunity.  Only  reasonable  diligence  in  the  elucidation  of  the 
truth  is  required  of  the  parties,  but  there  has  appeared  in  this  case 
a  series  of  matters  upon  which  one  witness  appears  from  this  tes- 
timony to  have  been  capable  of  speaking,  who  was  not  placed  upon 

/ 

1  Tolge  Mahogany  Co.  v.  Burrows         2  Ogbom  v.  Hoffman,  52  Ind.  439. 
(Ind.)  130  N.  E.  865. 
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the  stand — the  mother  of  the  plaintiff.     She  could  have  told  us 

whether  or  not,  in  some  degree  at  least,  the  witness told  the 

truth.    She  could  have  told  us  in  some  degree  or  not  whether  in 

fact  the  plaintiff  got  home  from on  the  morning  ofi- 

or  later.  She  could  have  told  us  whether  or  not  the  pldintiff  had 
an  engagertient  ring  produced  at  or  about  the  illuminating  time. 

She  could  have  thrown  some  light  upon  the  credibility  of  « 

and She  could  have  told  us  something  about and 

the  conduct  of  the  plaintiff  there.  She  could  have  told  us  something 
about  this  charge  against  the  plaintiff  of  drinking.  And  I  regret,  in 
the  capacity  of  the  court,  affording  full  opportunity  to  throw  onto 
these  transactions  all  the  light  reasonably  possible,  that  she  was 
not  put  upon  the  stand,  and  it  is  for  you  to  draw  such  inferences  as 
are  reasonable  under  the  circumstances  because  of  the  failure  to 
put  this  person  upon  the  witness  stand.  And  if  in  yoqr  considera- 
tion of  this  case,  as  you  review  the  testimony  and  go  down  the  pro- 
cession of  witnesses  and  the  series  of  facts  to  which  they  attempt 
to  testify,  you  find  that  the  defense  any  place  was  derelict  in  the 
exercise  of  reasonable  diligence  in  putting  the  testimony  of  wit- 
nesses before  you,  you  will  draw  just  exactly  the  same  inferences 
against  the  defendant.' 

i  2340(2).     Massaohisetts 

The  jury  are  instructed  that  there  has  been  some  reference  made 
to  the  failure  of  the  plaintiff  to  call  certain  witnesses.  Wh^re  tes- 
timony is  within  the  reach  of  one  party  and  not  within  the  reach  of 
the  other,  and  the  party  does  not  produce  the  testimony: — ^as^  if  he 
has  a  document,  a  letter,  or  some  written  instrument  that  is  entire- 
ly within  his  control  and  he  does  not  produce  it — it  is  sometimes 
said  that  the  jury  have  a  right  to  infer  that  the  party  does  not  pro- 
duce it  when  he  can  because  it  would  be  against  him  if  he  did  pro- 
duce it.  Some  times  that  is  true,  where  the  witness  is  entirely 
within  the  power  or  within  the  control  of  one  party  or  the  other. 
But  where  the  witness  is  equally  within  the  reach  of  one  party  as 
well  as  the  other,  then  the  question  would  come  whether  there 
should  be  any  inference  drawn  from  the  fact  that  neither  party  call- 
ed him.  Perhaps  they  say  that  "he  cannot  do  any  good  for  us" — he 
cannot  do  any  good,  in  the  opinion  of  the  plaintiff,  for  the  plaintiff; 
and  the  defendant  says  he  cannot  do  any  good  for  the  defendant. 
It  is  for  the  jury  to  say,  under  all  the  circumstances,  what  the  fair 
inference  is  from  leaving  the  witness  off.  But  where  one  party  or 
the  other  calls  a  witness,  then  you  consider  the  testimony,  and 
there  is  no  occasion  to  comment  then,  or  to  criticise  one  party  or 

1  Young  V.   Corrigan  (D.  C.  Ohio)  208  F.  431, 
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the  other  who  does  not  call  such  a  witness,  but  take  the  testimony 
of  the  witness  as  he  is  called.* 

§  2341.    Circumstantial  evidence 
In  criminal  cases,  see  ante,  t  1983. 

{2341(1).    California 

You  are  instructed  that  presumptive  or  circumstantial  evidence  is 
admissible  in  civil  cases.  When  direct  evidence  cannot  be  produced, 
minds  will  form  their  judgments  on  circumstances.  So  in  this  case 
it  is  not  necessary  that  the  plaintiff  produce  direct  evidence  as  to 
what  caused  the  casing,  mentioned  in  this  case,  to  fall,  if  any 
casing  did  fall ;  but  such  cause  may  be  inferred  from  all  of  the  cir- 
cumstances in  the  case.*^ 

§  2341(2).    Delaware 

You  are  instructed  that  circumstantial  evidence  is  where,  some 
facts  being  proved,  another  fact,  the  fact. in  issue,  follows  as  a  nat- 
ural or  very,  probable  conclusion  from  the  facts  actually  proved,  so 
as  readily  to  gain  the  assent  of  the  mind  from  the  mere  probability 
of  its  having  occurred.  It  is  an  inference  of  a  fact  from  other  facts 
proved.* 

The  jury  are  instructed  that  proof  by  circumstantial  evidence  is 
the  proof  of  one  fact  by  proving  the  existence  of  certain  other  facts. 
The  fact  to  be  proved  by  circumstantial  evidence  must,  to  the  satis- 
faction of  the  jury,  be  reasonably,  naturally  and  probably  inferred 
from  the  existence  of  other  facts  proved.' 

§  2342.    Effect  of  verbal  admissions 

A<lmission8  of  defendant  in  criminal  case  as  evidence,  see  ante,  |  1971. 

i  2342(1).    Illinois 

The  jury  are  instructed  that,  while  admissions  are  competent  to 
be  given  in  evidence  against  the  party  who  makes  them,  they  are 
often  of  an  inconclusive  and  unsatisfactory  character,  depending 
very  much  on  the  circumstances  under  which  they  were  made.  It 
is  the  province  of  the  jury  to  decide  the  weight  to  be  given  to 
admissions,  and  in  so  doing  you  have  a  right  to  take  into  consid- 
eration the  circumstances  under  which  they  were  made,  and  the 
relation  and  condition  of  the  parties  to  such  admissions,  and  the 
ability  of  witnesses  to  recollect  such  admissions  as  they  were  orig- 
inally made.* 

*  Harriman  v.  Reading  &  L.  St.  Ry.  «  Fahey   ▼.   NUes,   108   A.   135,    7 

Co.,  53  N.  R  156,  173  Mass.  28.  Boyce,  454. 

8  ArondeU    v.    American    Oilfields         ?  Cecil  v.  Mundy  (Super.)  92  A  850, 
Co.,  160  P.  159,  31  CaL  App.  218.  5  Boyce,  291. 

8  Young  V.  route,  43  111  S3. 
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S  2342(2).    Iowa 

The  jury  are  instructed  that  the  admissions  of  the  deceased  be- 
fore his  death  will  be  considered  by  the  jury  with  great  care,  and 
all  the  circumstances  in  connection  therewith,  his  suffering,  wheth- 
er he  was  in  such  condition  as  to  speak  with  mature  considera- 
tion and  due  deliberation,  and  whether  he  spoke  in  regard  to  his 
legal  rights,  or  whether  he  referred  to  and  meant  that  defendant 
was  not  to  blame  for  any  willful  intent  to  injure  him  or  to  cause 
said  accident,  and  then  give  his  admission  such  meaning  as  you  be- 
lieve from  all  the  circumstances  he  intended  it  to  have,  and  give 
such  weight  thereto  as  in  your  judgment  it  may  be  entitled  to.  The 
admission  of  deceased  will  not  be  conclusive  as  to  what  he  stated. 
You  will  consider  all  the  testimony  in  relation  to  said  matter,  and 
will  then  come  to  such  conclusion  in  relation  thereto  as  in  your 
judgment  the  whole  evidence  will  justify.* 

S  2342(3).    Oregon 

You  arc  instructed  that  there  has  been  some  evidence  here  of  ad- 
missions in  this  case,  and  I  instruct  you  that  oral  testimony  respect- 
ing verbal  statements  or  admissions  made  by  a  party  should  be  re- 
ceived by  you  with  caution,  for  the  reason  that  the  party  making  his 
statement  may  not  have  clearly  stated  his  own  meaning,  or  the 
party  receiving  the  statement  may  have  gathered  a  wrong  impres- 
sion as  to  what  the  party  making  the  statement  intended  to  say,*® 

§  2343.    Effect  of  offer  of  comiMromise 

The  jury  are  instructed  that  an  offer  to  settle  this  suit  by  the 
defendant  is'  not  an  admission  of  its  liabilities,  and  in  ascertaining 
the  fact  as  to  whether  the  defendant  is  liable  to  the  plaintiff  for 
damages  you  cannot  take  into  consideration  any  action  or  statement 
made  by  the  claim  agent  in  reference  to  a  settlement  or  a  compro- 
mise of  the  case  in  fixing  the  original  liability  of  the  defendant.** 

§  2344.     Best  and  secondary  evidence 

The  jury  are  instructed  that  no  rule  of  law  requires  all  the  evi- 
dence, or  the  strongest  evidence,  of  the  matters  in  dispute,  but 
only  that  is  excluded  which,  from  the  nature  of  the  case,  supposes 
evidence  superior  in  quality  or  grade  behind,  in  the  power  of  the 
party  whose  duty  it  is  to  produce  the  same;  that  is  to  say,  the 
party  whose  duty  it  is  to  prove  a  fact  must  produce  the  best  evi- 
dence which,  from  the  nature  of  the  case,  must  be  supposed  to  exist 
of  such  fact,  and  to  be  within  the  control  of  the  party.** 

•  C^per    V.    Central    RaUroad    of  1 1  St.  Louis  Southwestern  Ry.  Co. 

Iowa.  44  Iowa,  134.  v.  Mitchell,  171  S.  W.  895,  115  Ark. 

10  Gleason  y.  Denson,  132  P.  530,  339,  Ann.  Cas.  1916E,  317. 

^  Or.  199.  12  Vigus  v.  O'Bannon,  8  N,  E.  778. 
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§  2345.    Weight  and  effect  of  expert  testimony 
Weight  of  expert  testimony  on  Issne  of  sanity,  see  post,  {  3069. 

{  2345(1).    Georgia 

You  are  instructed  that  the  opinions  of  experts  on  any  question 
of  science,  skill,  trade,  or  like  questions  are  always  admissible,  ^nd 
such  opinions  may  be  given  on  the  facts  as  proved  by  other  wit- 
nesses. Therefore,  gentlemen  of  the  jury,  you  are  to  determine 
what  evidence  is  expert  testimony  and  who  are  experts,  if  any  are 
sworn  in  this  case,  and,  should  you  find  that  there  is  expert  testi- 
mony in  this  case,  you  should  not  then  yourselves  just  arbitrarily 
disregard  this  testimony." 

§  2345(2).     Illinois 

The  jury  are  instructed  that,  in  determining  the  question  as  to 
whether  the  fence  was  sufficient  to  turn  hogs,  horses,  sheep,  and 
cattle,  the  jury  have  a  right  to  take  the  testimony  of  farmers  who 
are  acquainted  with  fences.^* 

§  2345(3).    Indiana 

The  jury  are  instructed  that  the  opinions  of  expert  witnesses  are 
admissible  in  evidence  for  the  consideration  of  the  jury.  The  opin- 
ions of  such  witnesses  are  not  admitted  for  the  purpose  of  con- 
trolling the  judgment  of  the  jury,  but  to  be  considered  for  what 
they  are  worth  in  your  opinion,  when  considered  with  the  other 
evidence  in  the  case.  If  you  think  from  all  the  evidence  in  the 
case  that  you  ought  to  reject  the  testimony  of  the  expert  witnesses 
or  any  of  them,  you  have  the  right  to  do  so." 

The  jury  are  instructed  that,  if  you  find  that  any'oiF  the  facts 
embodied  in  the  questions,  submitted  to  these  witnesses^  or  either 
of  them,  has  not  been  proved,  then  the  weight  to  be  given  the  evi- 
dence of  each  is  weakened  by  so  much,  at  least,  as  the  facts  are  not 
proved.  If  you  find  that  none  of  the  material  facts  embodied  in 
said  questions  are  proved  by  a  fair  preponderance  of  the  evidence, 
then  you  may  disregard  said  evidence  as  worthless." 

The  jury  are  instructed  that  the  opinions  of  the  experts  are  to 
be  considered  by  you  in  connection  with  all  the  other  evidence  in 
the  case.  You  are  not  to  act  upon  them  to  the  entire  exclusion 
of  other  testimony.  You  are  to  apply  the  same  general  rules  to 
the  testimony  of  experts  that  are  applicable  to  the  testimony  of 
other  witnesses,  in  determining  its  weight.  Taking  into  considera- 
tion the  opinions  of  the  experts,  and  giving  them  just  weight,  you 
are  to  determine  for  yourselves,  from  the  whole  evidence,  whether 

13  Pritchett  v.  Moore,  54  S.  E.  131,  i«  Nordyke  A;  Mannon  Go.  ▼.  Wbite- 
125  Ga.  406.  head,  106  N.  B.  867,  183  Ind.  7. 

14  Illinois  Cent.  B.  Oo.  t.  Swear-  i«Terre  Haute  Traction  &  Lifirl^t 
Ingen,  47  111.  206.  Co.  v.  Payne,  89  N.  E.  413.  45  Ind. 

App.  132. 
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the  defendant  is  guilty,  as  she  stands  charged,  beyond  a  reason- 
able doubt.^' 

1 2345(4).     Iowa 

The  court  instructs  the  jury  that  medical  men  have  been  called 
as  experts  on  both  sides  to  give  opinions  as  to  the  condition  of 
piainti£F.  Some  of  these  opinions  are  based  on  what  are  designated 
as  hypothetical  questions.  If  the  evidence  introduced  .upon  the 
trial  shows  the  acts,  conduct,  demeanor,  and  condition  of  plaintiff 
to  have  been  as  stated  in  such  hypothetical  questions,  then  the 
testimony  of  medical  men  of  Jarge  experience,  based  upon  such 
questions,  may  be  given  such  weight  and  value  as  you  believe  them 
fairly  entitled  to.  If,  however,  the  evidence  does  not  sustain  the 
supposed  state  of  facts  presented  in  the  hypothetical  questions 
asked  such  medical  witnesses,  then  you  should  attach  no  weight 
whatever  to  the  answers  of  the  medical  experts  founded  thereon. 
The  value  of  such  opinions  depends  upon  whether  or  not  the  facts 
upon  which  they  are  based  are  the  facts  as  shown  by  the  evidence 
in  the  case.  You  should  also  give  the  opinions  of  medical  witness- 
es who  have  testified  from  personal  knowledge  such  weight  as  you 
believe  them  fairly  entitled  to.*' 

The  court  instructs  the  jury  that  testimony  has  been  given  by 
certain  witnesses  who,  in  law,  are  termed  experts,  and  in  this  con- 
nection I  would  suggest  to  you  that,  while  in  cases  such  as  the 
one  being  tried,  the  law  receives  the  evidence  of  men,  expert  in 
certain  lines,  as  to  their  opinions  derived  from  their  knowledge  of 
particular  matters,  the  ultimate  weight  which  is  to  be  given  to  the 
testimony  of  expert  witnesses  is  a  question  to  be  determined  by 
the  jury,  and  there  is  no  rule  of  law  which  requires  you  to  sur- 
render your  own  judgment  to  that  of  any  person  testifying. as  an 
expert  witness,  or  to  give  controlling  effect  to  the  opinion  of  scien- 
tific witnesses;  in  other  words,  the  testimony  of  an  expert,  like 
that  of  any  other  witness,  is  to  be  received  by  you  and  given  such 
weight  as  you  think  it  is  properly  entitled  to;  but  you  are  not 
bound  or  concluded  by  the  testimony  of  any  witness,  expert  or 
other.*' 

The  jury  are  instructed  that  the  court  has  allowed  in  this  case 
the  introduction  of  evidence  known  as  expert  testimony,  and  has 
allowed  expert  witnesses  to  testify  as  to  what,  in  their  opinion, 

was  the  cause  of  the  death  of .    But,  gentlemen  of  the  jury, 

their  opinion  so  expressed  is  not  binding  or  conclusive  upon  you. 
It  is  for  you  to  determine  from  all  the  facts  and  circumstances  de- 

"Epps  V.  State,  1  N.  E.  491,  102  lo  Moore  v.  Chicago,  R.  I.  &  P.  Ry. 

Ind.  539.  Co.,  131  N.  W.  30,  151  Iowa,  353. 

i«Blrd  V.  Hart-Parr  Co.,  146  N.  W. 
74,  165  Iowa,  542. 
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veloped  in  this  case,  including  the  opinion  of  said  expert  witnesses, 

what,  in  fact,  was  the  cause  of  the  death  of  said ?    And  you 

are  to  give  to  their  opinion  such  weight  and  credit  as  you  shall 
deem  it  entitled  to  after  taking  into  consideration  their  knowledge 
and  skill  as  disclosed  in  their  testimony,  and  all  the  other  facts  and 
circumstances  shown  and  developed  in  their  testimony.** 

I  2345(5).    MIolilflaR 

The  jury  are  instructed  that,  if  you  reach  that  point,  whether 
plaintiff  is  entitled  to  compensation  for  the  loss  of  the  arm  and  the 
pain  and  suffering  that  was  incident  to  the  injury  that  was  in  his 
arm,  whether  caused  by  this  or  something  else,  then,  gentlemen  of 
the  jury,  you  should  determine  from  the  facts  in  the  case  whether 
that  injury  was  due  to  the  accident  or  whether  it  was  due  to  some 
other  cause,  and,  in  considering  that,  take  into  consideration  all  the 
testimony  that  was  offered  here.  With  regard  to  that  some  expert 
testimony  has  been  offered  on  both  sides.  One  physician,  the 
physician  who  treated  plaintiff,  who  saw  the  hand,  gives  his  opin- 
ion as  to  the  cause  of  the  conditions  he  saw.  Another  physician 
gives  his  opinion  with  regard  to  the  results  that  were  found.  All 
that  testimony,  gentlemen  of  the  jury,  is  opinion  testimony,  and 
with  regard  to  opinion  testimony  I  will  say  this:  That  you  may 
take  into  consideration,  and  give  the  opinion  testimony  that  is  of- 
fered on  both  sides,  such  weight  as  you  think  it  is  entitled  to.  But, 
after  all,  opinion  testimony,  gentlemen  of  the  jury,  is  not  the  tes- 
timony of  persons  who  testify  as  to  facts,  and  it  is  entitled,  there- 
fore, only  to  such  weight  as  you,  in  your  sound  judgment  and  dis- 
cretion, think  that  it  is  entitled  to.  It  is  very  proper  in  matters  of 
this  kind  that  require  scientific  knowledge — that  require  more 
knowtedge,  as  far  as  technical  points  are  concerned,  than  you  or  I, 
being  laymen,  are  expected  to  have — it  is  proper  to  bring  in  persons 
who,  by  reason  of  long  study  and  knowledge  in  the  technicalities 
involved  are  competent  to  express  their  opinions  upon  the  subject. 
In  cases  tried  in  this  court  we  have  nice  questions  in  engineering, 
and  nice  questions  in  medicine,  and  sometimes  nice  questions  in 
law,  and  you  are  entitled  on  these  technical  questions  and  subjects 
to  the  opinion  of  persons  learned  in  these  sciences;  and  in  this 
case  you  have  heard  the  opinions  of  the  two  physicians.  One  phj'- 
sician  said  that  such  an  injury  as  was  described — ^that  is,  an  injury 
from  a  blow — might  have  resulted  in  the  condition  which  he  found, 
and  the  other  physician  says  in  his  judg^nent  and  opinion  the  re- 
sults that  were  obtained  were  due,  or  more  likely  due,  to  the  in- 
jury received  from  the  grasping  of  this  thistle.     Now,  gentlemen 

so  Morrow  y.  National  Masonic  Ace.  As8*n,  101  N.  W.  468,  125  Iowa, 
633. 
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of  the  jury,  study  over  carefully,  therefore,  all  that  testimony,  and 
be  glided  by  the  opinion  that  seems  to  you  to  be  the  most  reason- 
able under  all  the  facts  and  circumstances  as  they  are  offered  in 
testimony  in  this  case.** 

You  have  heard  the  testimony  of  these  physicians,  who  have 
given  evidence  upon  that  point,  and  testified  as  experts,  giving 
opinions.  That  class  of  testimony  is  proper  and  competent  con- 
cerning matters  involving  special  knowledge  or  skill  or  experience 
upon  some  subject  which  is  not  within  the  realm  of  the  ordinary 
experience  of  mankind,  and  which  requires  special  research  and 
study  to  understand  The  law  allows  those  skilled  in  that  special 
branch  to  express  opinions,  and,  upon  a  hypothetical  state  of  facts 
stated  to  them,  to  say  whether  or  not,*  according  to  their  experi- 
ence and  research,  a  fact  may  or  may  not  exist.  But,  nevertheless,' 
while  their  opinions  are  allowed  to  be  given,  it  is  entirely  within 
the  province  of  the  jury  to  say  what  weight  should  be  given  to 
them.  Jurors  are  not  bound  by  the  testimony  of  experts.  Their 
testimony  is  to  be  canvassed  as  that  of  any  other  witness.  Just 
as  far  as  their  testimony  appeals  to  your  judgment,  and  convinces 
you  of  its  worth,  you  should  adopt  it ;  but  the  mere  fact  that  wit- 
nesses are  called  as  experts,  and  give  opinions  upon  a  particular 
point,  does  not  necessarily  obligate  the  jury  to  accept  their  opin- 
ions as  to  what  the  facts  are,  in  the  face  of  the  testimony  of  wit- 
nesses claiming  to  have  actual  knowledge  of  the  facts.** 

I  2345(6).    MiMoarl 

You  are  instructed  that  the  testimony  given  by  the  experts  and 
physicians  who  testified  in  this  case  is  to  be  taken  and  considered 
by  the  jury  like  the  evidence  of  other  witnesses  who  testify  in  the 
case;  and  the  opinions  on  questions  of  insanity,  which  have  been 
given  by  medical  experts,  are  proper  testimony  before  you,  but 
are  subject  to  the  same  rules  of  credit  or  discredit  as  the  testiniony 
of  other  witnesses,  and  are  not  conclusive  on  the  jury.  Those  opin- 
ions neither  establish,  nor  tend  to  establish,  the  truth  of  the  facts 
upon  which  they  are  based.  Whether  the  matters  testified  to  by 
the  witnesses  in  the  case  as  facts  are  true  or  false  is  to  be  deter- 
mined by  the  jury  alone,  and  you  must  also  determine  whether 
the  facts  and  matters  stated  and  submitted  to  the  experts  in  the 
hypothetical  questions  are  true  in  fact  and  have  been  proved  in 
the  case.*^ 

The  jury  are  instructed  that  the  opinions  given  by  the  medical 
experts  in  this  cause  are  testimony  before  you  and  subject  to  the 

«i  HuU  V.  Detroit  United  Ry.,  123  28  state  v.  Crane,  iOO  S.  W.  422, 
N.  W.  571,  158  Mich.  682.  202  Mo.  54, 

3  s  Olson  T.  Villaf^e  of  Manistiqueb 
68  N.  W.  08^  110  Mich.  656. 
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same  rules  of  credit  or  discredit  as  the  testimony  of  Other  witness- 
es. The  opinions  neither  establish  nor  tend  to  establish  the  truth 
of  the  facts  upon  which  they  are  based.  Whether  the  matters  tes- 
tified to  by  the  witnesses  in  the  cause,  as  facts,  are  true  or  false, 
is  to  be  determined  by  the  jury  alone.  Neither  are  the  hypothetical 
questions  put  to  the  medical  experts  by  the  counsel  in  the  cause 
evidence  of  the  truth  of  the  matters  stated  in  these  questions.** 

The  court  instructs  the  jury  that  they  are  not  bound  by  the  tes- 
timony of  the  expert  witnesses,  but  in  considering  such  testimony 
the  professional  standing  and  experience  of  such  witnesses  must 
be  taken  into  consideration  in  arriving  at  a  verdict.** 
•  You  are  instructed  that,  with  respect  to  expert  testimony,  or,  in 
other  words,  the  opinion  of  the  doctors,  you  may  take  into  con- 
sideration whether  such  opitiions  are  supported  or  refuted  by  oth- 
er testimony  in  the  cause.  You  may  also  take  into  consideration 
the  professional  learning,  skill,  ability,  and  experience  of  such  ex- 
perts.** 

§  2345(7).    Montana 

You  are  instructed  that  expert  evidence  is  entitled  to  impor- 
tance only  when  fairly  given  by  one  properly  accredited  through 
his  experience  and  study  in  the  particular  science  upon  an  hypoth- 
esis which  is  true  in  the  relation  of  its  parts  to  the  whole  case, 
which  is  the  subject  of  inquiry;  that  is  to  say,  the  value  of  the 
opinion  of  an  expert  witness  depends  upon  the  knowledge,  learn- 
ing, and  experience  of  the  expert  and  upon  the  facts  upon  which 
it- is  based.  Therefore  in  this  case,  if  you  find  that  the  opinions 
expressed  by  any  expert  testifying  herein  were  given  in  answer  to 
hypothetical  questions  which  were  incomplete  in  the  presentation 
of  the  material  facts  as  shown  by  the  evidence,  you  are  at  liberty 
to  give  the  testimony  of  such  expert  only  such  weight  as  you  be- 
lieve it  may  be  entitled  to  in  view  of  all  of  the  established  facts 
in  the  case.*' 

I  2345(8).    Nebraska 

The  jury  are  instructed  that  in  weighing  expert  testimony,  it 
is  important  that  you  should  consider  whether  the  fact  upon  which 
the  opinion  of  the  witness  is  given  has  been  satisfactorily  proven 
and  whether  the  expert  is  in  any  way  biased  and  prejudiced  as 
shown  by  the  evidence.  You  should  also  consider  what  experience, 
skill,  and  learning  in  his  profession  the  expert  is  shown  to  have. 
In  weighing  expert  testimony  offered  for  the  purpose  of  contradict- 
ing the  testimony  of  other  witnesses  who  have  positively  stated 

2*  State  V.  Wertz,  90  S.  W.  838,  191  »«  Fullerton  v.  Fordyce,  44  S.  W. 

Mo.  569.  1053,  144  Mo.  519. 

2  5  Cosgrove  v.  Burton,  78  S.  W.  667,  2^  Schumacher  v.  Murray  Hospital, 

104  Mo.  App.  698.  193  P.  397,  58  Mont.  447. 
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facts  claimed  by  them  to  have  been  within  their  personal  knowl- 
edge, you  should  not  fail  to  distinguish  between  those  inferences  or 
conclusions  of  the  expert  which  are  shown  to  be  only  probable  and 
generally  true,  and  which  have  their  exceptions,  and  those  other 
inferences  and  conclusions,  if  any,  which  are  necessary  and  invari- 
able, and' which  have  no  exceptions.  You  should  also  consider 
whether  the  opinion  of  the  expert  is  speculative,  theoretical,  and 
states  only  the  belief  of  the  witness,  while  yet  some  different  opin- 
ion, conclusion,  or  inference  may  be  drawn  from  the  same  facts. 
You  will  further  understand  that  the  question  in  dispute  in  this 
case,  of  whether  the  plaintiff's  arm  was  broken  or  not,  is  not  for 
the  expert  to  determine.  That  question  is  alone  for  you  to  deter- 
mine from  all  the  testimony  in  the  case.*' 

I  2345(9).    N«w  York 

The  jury  are  instructed  that  the  evidence  of  the  physicians  and 
all  the  other  testimony  is  entirely  for  you,  and  the  court  will  not 
say,  as  matter  of  law,  that  they  are  not  entitled  to  any  greater 
weight*  You  may  find  that  it  is  enitled  to  no  greater  weight  than 
any  other  evidence,  or  you  may  find  that  it  is  of  greater  weight. 
It  is  a  question  of  fact  for  you  to  determine,  and  the  jury  has  a. 
right  to  disregard  such  evidence  entirely,  and  you  have  a  right  to 
regard  it.** 

I  2345(10).    Oklalioma 

You  are  instructed  that  certain  persons  have  been  permitted  to 
testify  in  this  case  as  expert  witnesses,  and  in  this  connection  you 
are  instructed  that  an  expert  witness  is  one  who  is  skilled  in  any 
particular  art,  trade,  or  profession,  being  possessed  of  peculiar 
knowledge  concerning  the  same,  acquired  by  study,  observation, 
and  practice.  Expert  testimony  is  the  opinion  of  such  .a  witness 
based  upon  the  facts  in  the  case  as  shown  by  the  evidence,  but  it 
does  not  tend  to  prove  any  fact  upon  which  it  is  based,  and  before 
you  can  give  any  weight  whatever  to  expert  testimony  you  must 
find  from  the  evidence  that  the  facts  upon  which  it  is  based  are 
true.  The  jury  is  hot  bound  by  expert  testimony,  but  it  should 
be  considered  by  you  in  connection  with  the  other  e\'^idence  in  the 
case.  And  you  are  instructed  that  th^  testimony  given  by  the 
physicians  and  experts  who  testified  in  this  case  is  to  be  taken  and 
considered  by  the  jury  like  the  evidence  of  the  other  witnesses  who 
testified  in  the  cause;  and  the  opinions  on  questions  of  paresis, 
nervous  disturbances,  insanity,  and  other  matters  involved  in  this 
case  which  have  been  given  by  the  medical  experts  arc  subject  to 

«•  Modern  Brotherhood  of  America  2 »  People  v.  Ferraro,  55  N.  B3.  931, 

▼.  Cumminga,  94  N.  W.  144,  68  Neb.      161  N.  Y.  365. 
236. 


§  2345(11)  INSTRUCTIONS  TO  JURIES  2680 

the  same  rules  of  credit  or  discredit  as  the  testimony  of  the  other 
witnesses,  and  are  not  conclusive  on  the  jury.  These  opinicms  nei- 
ther establish  nor  tend  to  establish  the  truth  of  the  facts  upon 
which  they  are  based.  Whether  the  matters  testified  to  by  the  wit- 
nesses in  the  cause  are  facts,  or  true  or  false,  is  to  be  determined 
by  the  jury  alone;  and  you  must  also  determine  whether  the  facts 
and  matters  stated  and  submitted  to  the  experts  in  the  hypotheti- 
cal questions  are  true  in  fact  and  have  been  proven  in  the  case.^ 

{2345(11).   Pennsylvania 

We  will  now  come  to  the  medical  testimony.  I  will  say  to  you 
on  that  score  that  you  are  not  bound  to  decide  this  case  according^ 
to  the  views  of  the  doctors  one  way  or  the  other.  The  doctors 
are  not  the  jury.  They  cannot  take  the  stand,  and  say  such  and 
such  is  the  case,  and  then  decide  the  case.  Although  you  have 
been  told  that  you  are  bound  by  the  evidence,  or  as  much  of  it  as 
you  believe,  when  you  come  to  medical  testimony  or  any  other  ex- 
pert testimony,  that  is  merely  opinion  testimony.  It  may  be  of 
value  and  it  may  be  of  no  value,  just  as  it  appeals  to  you.  One 
side  puts  an  expert  on  the  stand  and  he  gives  his  opinion,  and  the 
other  side  puts  an  expert  on  the  stand  and  you  get  the  opinion 
of  that  doctor.  They  are  both  cross-examined,  and  it  is  for  you  to 
decide  in  considering  all  their  evidence  whether  you  will  be  guid- 
ed to  any  degree  by  their  opinions,  whether  you  think  they  are 
worthy  of  any  consideration,  or  whether  you  think  they  are  not 
worthy  of  consideration  at  all.  If  you  think  they  are  worthy  of 
consideration,  you  will  decide  how  much  they  are  worth  and  how 
much  you  will  give  to  them,  judging  by  the  examinations  and 
cross-examinations  and  the  whole  probabilities  of  the  testimony  as 
applied  to  the  facts  as  you  find  them.  If  you  consider  the  testi- 
mony cannot  do  you  any  particular  good,  you  will  dismiss  it,  but 
whether  you  will  dismiss  it  or  not  is  entirely  a  matter  for  you, 
and  what  effect  you  will  give  to  it  is  also  a  matter  for  you.**- 

§  2345(12).    Wisconsin 

You  are  instructed  that  there  has  been  considerable  testimony  in 
this  case  given  by  experts,  and  many  questions  were  put  and  an- 
swered upon  a  hypothetical  state  of  facts.  In  weighing  the  an- 
swers to  such  questions,  it  is  important  for  you  to  keep  in  mind 
the  facts  which  were  stated  in  such  questions  upon  which  said  ex- 
perts were  called  to  give  their  opinions.  If  such  facts  were  not  in 
material  respects  the  same  as  you  find  them  to  exist,  after  consid- 

90  CJhicago,  R.  I.  &  P.  Ry.  CJo.  v.    «i  Commonwealtli  v.  Shnltz^  70  A. 
Penix,  159  P.  1141,  61  Okl.  4.  823,  221  Pa.  466. 
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eration  in  this  case,  such  opinions  would  be  necessarily  weak,  if 
not  valueless.'* 

§  2346.    Value  and  weight  of  opinions  of  nonexperts 

You  are  instructed  that  in  this  case  persons  have  been  permitted 
to  testify  to  certain  statements,  acts,  and  conduct  of  the  plaintiff, 
and  to  express  their  opinions,  based  upon  such  statements,  acts, 
and  conduct,  as  to  whether  or  not  the  plaintiff  was  sound  or  un- 
sound in  his  mental,  physical,  and  nervous  condition.  These  wit- 
nesses are'  what  are  known  in  law  as  nonexpert  witnesses,  and  in 
determining  the  value  of  the  opinion  of  such  a  witness  you  may 
take  into  consideration  the  intelligence  shown  in  his  examination, 
his  opportunities  for  acquiring  the  knowledge  upon  which  his  opin- 
ion is  based,  his  previous  personal  acquaintance  with  the  plaintiff, 
its  character  and  the  length  of  time  it  existed,  his  freedom  from 
bias  or  interest,  the  absence  of  finely  spun  theories  from  .his  con- 
ception of  the  whole  matter,  the  fullness  of  the  facts  within  his 
knowledge,  and  the  accuracy  of  his  memory.  No  rule  can  be  laid 
down  as  regards  the  amount  of  knowledge  which  the  nonexpert 
must  possess.  The  weight  that  the  .opinion  of  such  a  witness  shall 
have  is  for  the  jury  alone  to  determine." 

§  2347.     Nonexpert  opinion  as  to  mental  capacity 

You  are  instructed  that  testimony  has  been  given  in  this  case 
consisting  of  opinions  of  nonexpert  witnesses  as  to  the  unsound- 
ness of  mind  of  the  testator, ,  and  in  relation  thereto  said 

witnesses  have  testified  to  certain  facts  and  circumstances  which 
they  claim  to  have  observed  as  to  the  acts,  appearance,  and  con- 
duct of  said both  before  and  after  the  times  of  the  execution 

of  the  said  will  and  the  codicil  thereto.  The  law  requires  the  opin- 
ion of  such  witnesses  to  be  based  upon  facts  which  are  given  in 
evidence  and  detailed  to  the  jury  by  said  witnesses  before  giving 
said  opinion,  and  it  is  for  you  to  say  what  weight  is  to  be  given  to 
such  opinion  of  any  such  witnesses  after  first  determining  whether 
the  facts  and  circumstances  testified  to  by  him  and  detailed  to  the 
']UTy  upon  which  said  opinion  is  based, "are  consistent  with  un- 
soundness of  mind  as  elsewhere  defined  in  these  instructions. 
With  such  limitation,  the  weight  to  be  given  the  opinions  of  wit- 
nesses, both  expert  and  nonexpert,  is  a  matter  peculiarly  within 
your  sound  judgment  and  discretion,  and  you  should  consider,  in 
connection  therewith,  the  facts  disclosed  by  those  witnesses  who 
have  given  opinions  of  unsoundness  of  mind,  based  upon  their  ob- 
servations of  the  deceased  as  detailed  in  evidence,  and  also  wheth- 
er or  not  the  facts  enumerated  in  the  hypothetical  questions  pro- 

»»Hedger  ▼.  State,  128  N.  W.  80,  «» Chicago,  «R.  I.  &  P.  Ry.  Co.  v. 
144  Wis,  279.  Penix,  159  P.  1141,  61  Okl.  4. 
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pounded  to  expert  witnesses  have  been  established  by  the  evidence 
offered  and  admitted  upon  the  trial.** 

§  2348.     Documentary  evidence 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 
errors  occur  in  the  bill  rendered  to  the  defendant  or  in  the  book, 
both  of  which  are  in  evidence  in  this  case,  and  that  the  witness  C, 
or  the  plaintiff,  had  any  connection  therewith,  you  are  entitled  to 
consider  their  connection  with  any  such  errors,  and  the  nature  of 
such  connection,  in  considering  and  weighing  their  testimony  in 
this  case,  together  with  the  other  evidence  in  the  case;  and  you 
are  further  instructed  that  you  are  the  judges  of  the  credibility  of 
the  witnesses  and  the  weight  of  the  testimony  on  both  sides  of 
the  case.** 

The  court  instructs  the  jury  as  a  matter  of  law  that  the  certifi- 
cate of  the  secretary  of  state  of  the  state  of ,  under  the  great 

seal  of  the  state,  is  conclusive  evidence  as  against  any  and  all  paper«^ 
in  the  case  that  the  title  to  the  lands  described  in  the  deed  of  trust 

was,  on  the day  of ,  in  the  state,  and  not  in  any  other 

person  or  persons.** 

§  2349.     Books  of  account 

The  court  instructs  the  jury  that  the  counsel  for  the  plaintiff 
have  agreed  that  the  accounts  offered  by  the  defendant  in  evidence, 
and  taken  from  his  books,  shall  have  the  same  effect  as  though  the 
books  themselves  had  been  duly  proved  and  produced  in  court; 
but,  unless  the  jury  believe  frdm  the  evidence  that  the  books  from 
which  said  accounts  were  taken  were  books  of  original  entry,  then 
the  same  are  not  evidence  in  favor  of  the  defendant  on  this  trial.** 

§  2350.    Proof  of  handwriting 

The  jury  are  instructed  that,  although  a  witness  may  swear  that 
he  has  seen  defendant  write,  yet  this  is  not  proof  of  the  execution 
of  an  instrument  in  writing  purporting  to  be  executed  by  defendant, 
unless  the  witness  is  able  to  distinguish  the  signature  to  said  in- 
strument as  that  of  the  defendant,  according  to  the  belief  of  the  wit- 
ness, founded  on  his  previous  knowledge  of  the  handwriting  of  de- 
fendant.** 

The  jury  are  instructed  that  the  proof  of  the  signature  of  defend- 
ant to  the  note  in  question  cannot  be  made  by  comparison  with 
other  signatures,  but  the  proof  of  his  handwriting  must  be  made  by 
witnesses  who  have  seen  defendant  write  and  are  familiar  with  his 
signature,  or  who  have  seen  letters  or  other  documents  which  the 

84  In  re  Iaw's  Estate,  138  N.  W.  so  Ryan  v.  Brant,  42  lU.  78. 

531,  158  Iowa,  609.  s?  Shrewsbury    v.    Tufts,   23    S.    E. 

35Lonergan   v.   Courtney,    75    111.  C92,  41  W.  Va.  212.          ^ 

580.  38  Putnam  v.  Wadley.  40  111.  346. 
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defendant  has,  m  the  course  of  business,  recognized  or  admitted  to 
be  in  his  own  handwriting.** 

§  2351.    Proof  of  handwriting  by  comparison — Establishment  of 
.  standard  of  comparison 
The  jury  are  instructed  that,  if  it  be  true,  as  the  defendant  claims 
by  his  witnesses  that  the  witness  A.  wrote  the  letter  or  the  paper 

called  the  notice  Exhibit  ,  then  it  follows  that  there  is  no 

testimony  before  you  to  show  that  defendant  wrote  the  C.  paper, 
because  it  is  only  upon  the  identification  of  the  writer  of  the  first 
paper  that  the  identification  of  the  writer  of  the  C.  paper  rests. 
If  you  should  find  that  the  defendant  did  not  write  the  first  paper, 
the  notice  paper,  if  you  should  find  that  as  a  fact,  then,  I  repeat, 
there  is  no  testimony  to  warrant  you  in  finding  that  he  wrote  the 
C.  paper;  but,  if  you  do  find  as  a  fact  that  he  wrote  the  first  paper, 
taking  into  consideration  all  the  testimony  which  you  have  heard 
regarding  other  writings  to  which  I  have  not  referred,  the  testi- 
mony of  Mrs. to  the  effect  that  he  gave  it  into  her  hand  and 

made  some  alterations  upon  it  in  her  presence,  if  you  believe  that 
he  wrote  the  first  paper,  the  notice  paper,  then  there  is  testimony, 
called  expert  testimony,  before  you  from  which  you  may  infer, 
from  which  you  may  believe,  that  he  wrote  the  second  paper, 
called  the  C.  communication.*® 

§  2352.  Right  to  introduce  parol  evidence  to  control  or  affect 
written  agreement 
You  are  instructed  that  there  was  a  writing  between  these  par- 
ties, which  purports  to  embody  at  least  some  portion  of  the  contract 
between  them.  So  far  as  it  covers  the  negotiations  of  the  parties  it 
must  control.  No  parol  evidence  here  could  change  the  agreement 
which  the  parties  have  put  into  the  writing,  or  the  stipulations 
which  the  parties  have  put  into  the  writing.  They  must  control, 
as  against  other  or  parol  evidence  as  to  what  was  said.  It  does  not 
necessarily  prevent  the  plaintiffs  from  showing  that  stipulations 
between  the  parties  were  not  put  in  the  contract ;  that  all  the  rep- 
resentations which  the  parties  made  were  not  put  in  the  contract.*'^ 

§  2353.     Relative  weight  of  positive  and  negative  testimony 
12353(1).    North  Carolina 

You  are  instructed  that,  as  a  general  rule  of  evidence,  affirmative 
testimony  is  regarded  as  stronger  than  negative;   in  other  words, 

2»  Putnam  v.  Wadley,  40  111.  346.  *o  People  v.  Fletcher,  44  App.  Div. 

It  did  not  appear  in  this  case   that  109,  00  N.  Y.  Siipp.  777. 

any  lostroBieDt,  which  could  be  used  *'^  Palmer  v.  Boath,  4d  N.  W.  590, 

as  a  standard  of  comparison,   was  86  Mich.  602. 
properly  in  evidence  for  other  purpos* 
es. 
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the  rule  is  that  the  testimony*  of  a  credible  witness  that  he  saw 
or  heard  a  particular  thing  at  a  particular  time  and  place  is  regard- 
ed as  more  reliable  than  that  of  any  equally  credible  witness  with 
the  same  opportunity  who  testified  that  he  did  not  hear  or  see  the 
same  thing  at  the  same  time  and  place.  The  reason  for  this  rule  is 
that  the  witness  who  testifies  to  a'negative  may  have  forgotten  what 
actually  occurred,  while*  it  is  impossible  to  remember  what  never 
existed.** 

f  2353(2).  WitoonslB 

You  are  instructed  that  positive  testimony  of  a  small  number  of 
witnesses  that  they  saw  or  heard  a  given  thing  occur,  will  outweigh 
the  negative  testimony  of  a  greater  number  of  witnesses  that  they 
did  not  see  or  hear  it,  provided  the  witnesses  are  equally  credible ; 
but  in  connection  with  this  instruction  should  be  considered  the 
relative  means  or  opportunity  of  the  several  witnesses  to  see  or  hear 
the  occurrence,  and  it  should  be  carefully  kept  in  mind  that  it  only 
applies  when  the  witnesses  are  equally  credible.** 

§  2354.    Preponderance  of  evidence 

§  2354(1).    United  States 

You  are  instructed  that  the  "preponderance  of  the  evidence"  does 
not  mean  that  the  plaintiff  must  produce  a  greater  number  of  wit- 
nesses than  the  defendant.  It  is  sufficient  ta  entitle  her  to  a  verdict 
that  you  are  reasonably  satisfied  from  all  the  evidence  that  the  alle- 
gations of  the  complaint  are  true.** 

S  2354(2).    California 

Hersberger  v.  Pacific  Lumber  Co.,  88  P.  587, 4  Cal.  App.  460.  To 
same  effect,  see  Pennsylvania  Ins.  Co.  v.  Carter  (Pa.)  11  A.  102,  in 
§  2354(9). 

S  2354(3).    Illinois 

You  are  instructed  that  the  plaintiflF  is  not  bound  to  prove  his 
case  beyond  a  reasonable  doubt,  but  is  merely  bound  to  prove  it 
by  a  preponderance  of  the  evidence.** 

You  are  instructed  that  the  weight  of  the  testimony  does  not  nec- 
essarily depend  on  the  greater  number  of  witnesses  sworn  on  ei- 
ther side  of  a  question  in  dispute,  but  you  are  at  liberty,  as  jurors, 
to  consider  all  the  facts  and  circumstances  appearing  from  the  evi- 
dence in  the  case,  determining  from  that  which  of  the  witnesses  are 
worthy  of  the  greater  credit ;  and  if  you  believe,  from  the  evidence 
that  the  evidence  of  a  small  number  of  witnesses  on  one  side  is  more 

43McMlUan   v.  Atlanta  &  O.  Air         ^^LoulsviUe  &  N.  R.  Co.  ▼.  Wblto 

Line  Ry.  Co.,  00  S.  B.  683,  172  N.  C.  (C.  C.  A.  Ala.)  100  F.  239,  40  C.  (3. 

853.  A.  352. 

*8  Diaper  v.  Baker,  21  N.  W.  627,         *6  Piereon  v.  Lyon  &,  Healy,  90  N. 

61  Wia  575,  60  Am.  Rep.  143.  E.  693,  243  lU.  370. 
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credible  and  trustworthy  than  the  evidence  of  the  greater  number 
on  the  other  side,  then  the  evidence  preponderates  on  the  side  of 
the  smaller  number  of  witnesses.** 

The  jury  are  instructed  that,  where  witnesses  testify  directly  op- 
posite to  each  other  on  a  material  point,  the  jury  are  not  bound 
to  consider  the  point  not  proved ;  that  they  have  a  right  to  regard 
all  surrounding  circumstances  proved  on  the  trial,  and  give  cre- 
dence to  one  witness  over  the  other,  if  they  think  such  facts  and 
circumstances  warrant  it;  that  in  this  case,  although  the  plaintiff, 
upon  the  question  whether  she  fell  from  the  car  on  the  street,  may 
testify  one  way,  and  the  conductor  and  policeman  may  swear  the 
other  way,  the  jury  are  not  bound  to  consider  the  point  not  proved, 
but  may  give  credence  to  the  plaintiff  upon  this  point,  if  they  be- 
lieve that  the  facts  and  circumstances  bearing  on  the  point  in  evi- 
dence warrant  their  doing  so.*' 

The  jury  are  instructed  that  the  fact  that  the  number  of  witnesses 
testifying  on  one  side  is  larger  than  the  number  testifying  on  the 
other  side  does  not  necessarily  alone  determine  that  the  preponder- 
ance of  evidence  is  on  the  side  for  which  the  larger  number  testified. 
In  order  to  determine  that  question,  the  jury  must  be  governed  by 
and  take  into  consideration  the  appearance  and  conduct  of  the 
witnesses  while  testifying,  the  apparent  truthfulness  of  their  testi- 
mony or  the  lack  of  it,  their  apparent  intelligence  or  the  lack  of 
it,  their  opportunity  of  knowing  or  seeing  the  facts  or  subjects  con- 
cerning which  they  have  testified,  or  the  absence  of  such  oppor- 
tunity, their  interest  or  the  absence  of  interest  in  the  result  of  the 
case ;  and  from  all  these  facts  as  shown  by  the  evidence,  and  from 
all  the  other  facts  and  circumstances  so  shown,  the  jury  must  de- 
cide on  which  side  is  the  preponderance.  After  fairly  and  impartial- 
ly considering  and  weighing  all  the  evidence  in  this  case,  as  herein 
suggested,  the  jury  are  at  liberty  to  decide  that  the  preponderance 
of  evidence  is  on  the  side  which  in  their  judgment  is  sustained  by 
the  more  intelligent,  the  better  informed,  the  more  credible,  and  the 
more  disinterested  witnesses,  whether  these  are  the  greater  or  the 
smaller  number.  But  the  jury  have  no  right  to  disregard  capri- 
ciously the  testimony  of  the  larger  number  of  witnesses,  nor  to 
refuse  to  give  whatever  consideration,  in  their  judgment,  should 
attach  naturally  to  the  fact  that  the  larger  number  testify  one  way. 
The  clement  of  numbers  should  be  considered,  with  all  the  other 
elements  already  herein  suggested,  for  whatever  in  the  judgment 
of  the  jury  that  element  is  worth,  and  the  evidence  of  the  smaller 
number  cannot  be  taken  by  the  jury  in  preference  to  that  6i  the 

*•  St.  liOnis  &  O.  Ry.  Ck).  v.  Union         4t  West  Chicago  St.  R.  Co.  v.  Lie- 
Trust  &  Savings  Bank,  70  N.  E.  651,     serowlts*  64  M.  BL  718,  ld7  lU.  607. 
?09  lU.  457. 
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larger  number,  unless  the  jury  can  say,  on  their  oaths,  that  it  is 
more  reasonable,  more  truthful,  more  disinterested,  and  more  credi- 
ble.*' 

§  2354(4).    Indiana 

The  jury  are  instructed  that  the  burden  rests  upon  the  plaintiff 
of  proving  the  material  facts  averred  in  the  complaint.  Whether 
the  facts  are  material,  however,  need  not  cause  you  trouble,  as  that 
is  a  question  of  law  for  the  court.  You  find  what  facts  have  been 
proved,  and,  in  determining  what  have  been  proved,  it  will  be  neces- 
sary for  you  to  consider  what  facts  have  been  attempted  to  be 
proved,  and  by  whom — ^that  is,  by  which  party.  If  the  plaintiff  as- 
serts a  fact,  and  offers  evidence  to  prove  it,  and  the  defendant. offers 
evidence  to  disprove  it,  you  will  then  weigh  all  of  the  evidence  on 
that  point.  If  you  find  that  the  evidence  of  the  plaintiff  outweighs 
that  of  the  defendant,  you  should  find  the  fact  proved,  and  it  should 
become  a  part  of  your  verdict.  If  the  evidence  of  the  defendant 
upon  that  point  outweighs  that  of  the  plaintiff,  you  will  leave  that 
fact  out  of  your  verdict.  And  it  may  arise  that  you  will  find  the 
evidence  equally  balanced  upon  a  fact  asserted  by  the  plaintiff: 
that  is,  you  will  find  that,  after  you  have  carefully  considered  all 
of  the  evidence  upon  such  fact  upon  both  sides,  you  are  unable  to 
determine  which  side  has  the  preponderance.  In  such  case  you 
should  omit  the  fact  asserted  from  your  verdict.  These  remarks 
apply  to  the  facts  averred,  and  upon  which  proof  was  offered  by 
the  plaintiff;  the  same  will  apply  to  facts  asserted  by  the  defendant. 
After  plaintiff  has  made  proof  of  facts  to  entitle  her  to  recover, 
her  recovery  may  be  defeated  by  other  facts  proved,  which  avoid 
the  effect  oif  the  facts  so  proved  by  the  plaintiff.  These  facts  are 
averred  by  the  defendant,  and  constitute  a  part  of  the  defense.  The 
burden  of  proving  such  facts  is  upon  the  defendant  by  a  fair  pre- 
ponderance of  the  evidence.** 

S  2354(5).    Kansas 

You  are  instructed  that  the  burden  of  proof  is  upon  the  plain- 
tiff, and  she  must  make  out  her  case  by  a  preponderance  of  the 
evidence.  By  "preponderance  of  evidence"  is  not  meant  the  mere 
greater  number  of  witnesses  upon  the  one  side  or  the  other,  but 
that  evidence  which  is  most  convincing  and  satisfactory  to  the 
minds  of  the  jurors.  In  determining  upon  which  side  the  pre- 
ponderance of  the  evidence  is,  the  jury  may  take  into  considera- 
tion the  opportunities  of  the  several  witnesses  for  seeing  and  know- 
ing the  things  about  which  they  testify;  their  conduct  and  de- 
meanor while  testifying ;  their  interest,  if  any,  or  want  of  interest,  if 

4  a  Gage  v.  Eddy,  53  N.  B.  1008,  179  *»  Pittsburg,  C,  C.  &  St.  L.  «y.  Co. 
III.  492.  V.  Barton,  37  N.  E.  150,  189  IimL  357. 


2687  EviDBNCB  §  2364  ( 8 ) 

any,  in  the  result  of  the  suit ;  the  probability  or  improbability  of  the 
truth  of  their  several  statements,  in  view  of  all  the  other  evidence 
and  other  facts  and  circumstances  appearing  upon  the  trial;  and 
from  all  the  circumstances  determine  the  weight  or  preponderance 
of  the  evidence.  The  jury  are  the  sole  judges  of  the  weight  of 
the  evidence  and  the  credibility  of  the  witnesses."^ 

§  2354(6).    Mleblgan 

You  are  instructed  that  the  burden  of  proof  is  on  the  plaintiff. 
She  must  establish  her  case  by  a  fair  preponderance  of  evidence,  and 
where  the  testimony  is  evenly  balanced  your  verdict  should  be 
for  the  defendant."^* 

The  jury  are  instructed  that  the  burden  of  proof  rests  upon  the* 
plaintiff  to  make  out  the  facts,  which  I  have  stated  to  you  are  es- 
"^ential  to  establish  his  case,  by  a  fair  preponderance  of  evidence. 
By  this  is  meant  such*evidence  as,  when  weighed  with  that  which  is 
offered  to  oppose  it,  has  more  convincing  power  in  the  minds  of 
the  jury.  It  is  not  a  technical  term  at  all,  but  means  simply 
that  evidence  which  outweighs  that  which  is  offered  to  oppose  it. 
It  does  not  necessarily  mean  that  a  greater  number  of  witnesses 
shall  be  produced  on  the  one  side  or  the  other,  but  that,  upon  the 
whole  evidence,  the  jury  believe  the  greater  probability  of  the  truth 
to  be  upon  the  side  of  the  party  having  the  affirmative  of  the  issue.*^ 

f  2354(7).    Nebraska 

You  are  instructed  that  by  a  preponderance  of  the  evidence  is 
meant  not  necessarily  the  greater  number  of  witnesses,  but  that 
amount  of  evidence  which,  taken  on  the  whole,  produces  the 
stronger  impression  upon  the  minds  of  the  jury  and  convinces  you 
of  its  truth  when  weighed  against  the  evidence  in  opposition  there- 
to,** 

f  2354(8).    Oklahoma 

You  are  instructed  that  by  a  preponderance  of  the  evidence  is  not 
necessarily  meant  the  greater  number  of  witnesses,  but  by  a  pre- 
ponderance of  the  evidence  is  meant  that  evidence,  which,  in  the 
light  of  all  of  the  evidence,  facts,  and  circumstances  in  proof  in 
the  case,  is  most  satisfying  and  convincing  to  the  minds  of  the 
jurors.** 

You  are  instructed  that  by  a  "fair  preponderance  of  the  evidence" 
the  court  does  not  mean  necessarily  the  largest  number  of  witness- 
es who  may  have  testified  in  the  case  as  to  any  given  controverted 

50  c^tj'  of  Kansas  C*ity  V.  Bradbury,  b2  Strand  v.  Chicago  Sc  W.  M.  Ry. 

25  P.  889,  45  Kan.  381,  23  Am.  St      Co.,  34  N.  W.  712,  67  Micb.  380. 
Rep-  731.  8  4  Jerich  v.  Union  Pae.  R.  Co.,  151 

=  1  Murdock  v.  Roe,  152  N,  W.  9G9,      N.  W.  310,  97  Neb.  767. 
Ifc6  Mich.  233.  oo  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

Penix,  159  P.  1141,  61  OkL  4. 
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fact,  but  that  greater  weight  of  the  evidence,  which,  after  a  full 
and  candid  consideration  of  all  the  evidence,  satisfies  and  convinces 
your  judgment  of  the  truth  of  the  plaintiff's  contention.** 

i  2354(9).    Pmnsylvanla 

You  are  instructed  that  the  preponderance  of  evidence  in  a  case 
is  not  alone  determined  by  the  number  of  witnesses  testifying  to  a 
particular  fact  or  state  of  facts.  In  determining  upon  which  side  the 
preponderance  of  the  evidence  is,  you  should  take  into  consideration 
the  opportunity  of  the  several  witnesses  for  knowing  the  things 
about  which  they  testify ;  their  conduct  and  demeanor  while  testi- 
fying ;  their  interest  or  lack  of  interest,  if  any,  in  the  result  of  the 
suit ;  the  probability  or  improbability  of  the  truth  of  their  several 
statements,  in  view  of  all  the  other  evidence,  facts,  and  circum- 
stances proved  on  the  trial — and  from  all  those  circumstances  de- 
termine upon  which  side  is  the  weight  or  preponderance  of  the 
evidence.*' 

I  2354(10).    Vermont 

You  are  instructed  that  the  issue  in  this  case  is  whether  or  not 
the  defendant  delivered  the  thirty  tubs  of  butter.  The  plaintiffs 
having  brought  their  suit,  the  law  casts  upon  them  the  burden  of 
making  out  their  case  by  a  fair  preponderance  of  the  evidence. 
There  is  no  technical  meaning  to  the  term,  "preponderance  of  the 
evidence."  It  simply  means  that  the  burden  is  cast  upon  them  to 
support  their  claim  by  a  greater  weight  of  evidence  than  the  evi- 
dence adduced  against  their  claim  by  the  defendant;  that  is,  the 
evidence  produced  by  the  plaintiffs  must,  in  your  judgment,  weigh 
at  least  a  little  more  than  the  evidence  produced  by  the  defendant 
against  that  claim.  If  the  evidence,  in  your  judgment,  is  just  even- 
ly balanced,  the  plaintiffs  would  not  be  entitled  to  recover.  Their 
evidence  must  weigh  a  little  more,  at  least,  than  the  evidence  on  the 
part  of  the  defendant.  Then,  with  this  rule  in  mind,  this  is  the 
question  for  you  to  determine  in  this  case,  and  find  your  verdict 
accordingly :  Was  there  a  delivery  by  the  defendant  of  these  thirty 
tubs  of  butter  according  to  the  contract  between  himself  and  the 
plaintiffs?** 

§  2354(11).   Wisconsin 

You  are  instructed  that  the  burden  of  proof  is  upon  the  plaintiff 
to  satisfy  you  by  a  fair  preponderance  of  the  evidence.** 

••  Missouri,    O.   &   G.    By.   C5o.   v.  »8Noy©s  v.  Parker,  24  A.  12,  ^  Vt 

Parker,  151  P.  325,  50  Okl.  491.  379. 

B7  Pennsylvania  Ins.  Co.  v.  Carter,  »»  Parker  v.  Fairbanks-Morse  Mfg. 

II  A.  102,  Co.,  110  N.  W.  409.  130  Wis.  525.  ai>- 

proving  the  use  ot  the  word  ^falr.'* 
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The  Jury  are  instructed  that  many  of  the  claims  of  the  plaintiff 
as  to  just  what  occurred  have  been  denied  by  the  defendant's  wit- 
nesses, and  you  will  be  called  upon  to  find  the  facts  you  believe  to 
be  established  by  the  fair  weight  of  all  the  evidence,  as  embodied 
in  the  special  verdict  submitted  to  you.** 

You  are  instructed  that  it  is  incumbent  on  the  party  upon  whom 
the  burden  of  proof  rests,  to  establish  the  existence  of  a  fact  in  con- 
troversy, to  satisfy  you  by  a  preponderance  of  evidence  that  such 
fact  does  exist ;  otherwise,  you  should  find  to  the  contrary — that  is 
to  say,  you  should  carefully  weigh  all  the  evidence  produced  by 
both  parties  bearing  on- any  such  controversy,  and  determine  upon 
which  side  such  evidence  preponderates,  if  you  can.  If  the  same  is 
so  evenly  balanced  that  you  cannot  determine  on  which  side  the 
same  preponderates,  or  if  you  conclude  that  the  preponderance  of 
evidence  is  against  the  party  on  whom  the  burden  of  proof  rests,  or 
if,  notwithstanding  there  is  to  your  minds  a  preponderance  of 
evidence  tending  to  establish  a  fact  in  controversy,  you  are  yet  not 
satisfied  of  its  existence,  your  finding  should  be  against  the  party 
on  whom  the  burden  of  proof  rests.  Such  finding  should  be  in 
favor  o^  the  side  on  which  the  burden  of  proof  rests  only  when  you 
are  satisfied  that  the  preponderance  of  evidence  in  respect  to  the 
controversy  tends  to  establish  the  existence  of  the  fact  involved,  and 
you  are  satisfied  to  a  reasonable  certainty  that  the  fact  does  exist 
which  such  preponderance  of  evidence  tends  to  establish.  You 
are  further  instructed  that  the  term  "preponderance  of  evidence," 
as  here  used,  does  not  necessarily  mean  the  greatest  number  of 
witnesses.  It  frequently  happens  that  there  are  more  witnesses  on 
one  side  of  a  controversy  than  on  the  other,  yet  the  greatest  weight 
of  evidence  is  on  the  side  of  the  lesser  number  of  witnesses ;  and  in 
all  such  cases  it  is  the  weight  of  evidence  that  counts,  and  should 
govern  the  finding  of  a  jury.  Keep  in  mind  what  is  here  said  in 
regard  to  the  degree  of  certainty  to  which  you  should  arrive  in  re- 
spect to  the  existence  of  a  fact  in  controversy  in  order  to  warrant 
a  finding  in  favor  of  the  party  on  whom  the  burden  of  proof  rests, 
and  the  explanation  of  the  term  "preponderance  of  evidence,"  and 
apply  the  same  to  each  question  submitted.** 

You  are  instructed  that  preponderance,  Qf  course,  means  the  most 
weight** 

»•  McKeon  v.  Chicago,  M.  &  St.  P.  O.  Ry.  Co.,  00  N.  W.  250,  88  Wis.  521, 

Ry.  Co.,  09  N.  W.  175,  94  Wis.  477,  approving  the  expression  "reasonable 

35  L.  B.  A.  252,  69  Am.  St.  Rep.  910,  certainty." 

approving  the  tuse  of  the  word  "fair."  6  2  Thomas  y.  Paul,  58  N.  W.  1031, 

•1  PeUtter  v.  Chicago,  St.  P.,  M.  &  87  Wis.  607. 
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§  2355.    Proof  by  testimony  of  witnesses  of  adverse  party 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  was  guilty  of ,  as  charged  in  the  declara- 
tion, then  it  makes  no  difference  as  to  the  responsibility  of  the  de- 
fendant whether  such appears  and  is  proved  by  the  testi- 
mony on  the  part  of  the  plaintiff  or  by  the  testimony  of  the  defend- 
ant's own  witnesses.** 

•8  Keokuk    Northern    Line    Packet  Co.  v.  True,  88  111.  608. 
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CHAPTER  CXXVIII 

EXCHANGE  OF  PROPERTY 

§  2356.    Measure  of  damages  for  breach  of  contract, 
2356(1).  Iowa. 
2356(2).  Michigan. 
2356(8).  North  Dakota. 

§  2356.    Measure  of  damages  for  breach  of  contract 

I  2356(1).     Iowa 

You  are  instructed  that  unless  you  find  the  defendant  has  proved 
his  affirmative  defense  aforesaid,  and  furt*her  find  that  defendant 
is  not  entitled  to  credit  for  the  groceries  shipped  from  W.  to  E., 

invoiced  at  $ ,  you  must  find  for  the  plaintiff  for  the  full 

amount  of  the  difference  of  $ between  the  price  of  the  land 

and  the  stock  of  groceries  at  E.  as  claimed,  with per  cent. 

interest  thereon  from  ;    and  if  you  find  the  defendant  has 

not  established  his  affirmative  defense,  but  that  he  is  entitled  to 

the  credit  of  said  $ ,  you  will   deduct  that  sum  from  the 

$ ,  and  find  for  the  plaintiff  for  the  balance,  with  interest 

thereon  from  .     If  you  find  the  defendant  entitled  to  said 

credit  of  $ ,  and  that  he  has  established  by  the  evidence,  as 

hereinafter  stated,  his  affirmative  defense,  your  verdict  must  be 
for  the  defendant.  If  you  find  the  plaintiflf  entitled  to  recover  the 
entire  amount  of  the  diflference  between  the  price  of  the  land  and 
the  stock  at  E.  you  will  also  add  to  this  sum  the  amount  of  freight 

paid  by  him,  which  was  $ ,  and  include  the  entire  sum  in 

the  verdict;    but  if  you  find  the  defendant  entitled  to  credit  of 

$ for  the  shipment  of  goods  from  W.,  and  that  the  plaintiff 

was  not  justified  in  refusing  the  acceptance  thereof,  he  cannot 
recover  anything  for  the  freight  paid  by  him  thereon.  With  re- 
gard to  the  shipment  of  groceries  of  $ from  W.  to  E.,  in 

order  to  prevent  a  credit  for  the  full  amount  thereof  upon  the 
plaintiflf's  claim,  the  burden  of  proof  is  upon  him,  and  he  must 
prove,  by  the  preponderance  or  greater  weight  of  evidence  before 
you,  that  the  amount  of  goods,  or  substantial  portion  thereof,  were 
either  unmerchantable,  worthless,  or  not  equal  in  condition  and 
quality  to  like  goods  in  the  stock  at  E.  taken  by  the  plaintiff  from 
the  stock  there  in  the  first  place,  from  the  defendant's  store  at 
that  place.  If  the  plaintiff  has  so  proven  substantially  as  he  al- 
leges, he  was  justified  in  refusing  to  accept  the  same,  and  you  will 
not  allow  credit  therefor.  If  he  has  failed  to  so  prove,  he  was  not 
so  justified,  and  you  will  allow  defendant  credit  for  the  full  amount 
of  $ ,     Plaintiff  was  not  required  to  open  and  examine  all 


§  2356(2}  INSTRUCTIONS  TO  JUEIES  2682 

the  boxes  of  said  goods,  if  those  opened  disclosed  such  a  condi- 
tion as  to  show  that  the  shipment,  as  a  whole,  did  not  substan- 
tially correspond  with  the  warranty,  if  you  find  there  was  one.* 

i  2336(2).    Michigan 

So,  gentlemen  of  the  jury,  it  then  comes  down  to  a  question  of 
.the  value  of  the  property.  It  is  for  you  to  determine,  therefore, 
what  damages  the  plaintiff  has  sustained,  if  any,  by  reason  of  the 
entering  into  of  this  contract.  To  ascertain  and  determine  that 
you  are  to  use  your  judgment  from  the  evidence  in  the  case,  the 
evidence  that  has  been  introduced  upon  the  trial  of  the  case  as 
to  the  value  of  the  respective  pieces  of  property.  In  determining 
this,  it  is  your  duty  to  -determine  it  by  a  preponderance  of  the  evi- 
dence; that  is,  by  the  weight  of  the  evidence.  As  to  both  the 
value  of  the street  property  and  of  the street  prop- 
erty, after  having  ascertained  and  determined  by  a  preponder- 
ance of  the  evidence  the  value  of  each  piece  of  property,  you  are 

then  to  deduct  from  the  value,  for  instance,  of  the street 

property,  the  amount  of  the  mortgage  on  that  property,  and  from 

the street  property  the  amount  of  the  mortgage  that  is  on 

that  property,  and  the  difference  would  be  the  amount  of  the  dam- 
ages which  plaintiff  claims  to  have  sustained  in  this  case.  You 
are  to  arrive  at  the  damages  in  that  manner,  and  in  this  connec- 
tion you  are  instructed  that  values  are  to  be  ascertained  as  of  the 
date  of  the  breach  of  the  contract.* 

S  2356(3).    North  Dakota 

In  case  you  find  for  the  plaintiff,  your  verdict  will  be  for  such 
amount  as  you  will  find  to  be  the  difference,  if  any,  between  the 

value  of  the bushels  of  seed  wheat  at  the  time  and  place 

it  was  to  be  delivered  and  the  value  at of  the bushels 

of  wheat  which  was  on  deposit  in  the  elevator  at  said  date,  to- 
gether with  interest  thereon  at  the  rate  of ^  per  cent,  per  an- 
num from  said  date*' 

1  BninsTold  v.  Medgorden,  153  N.  «  Hamburger  v.  Berman,  168  N.  W. 
W.  163,  171  Iowa,  413.  This  was  an  925,  203  Mich.  78. 
action  to  recover  the  balance  of  the  »  Talbot  v.  Boyd,  88  N.  W.  1026,  11 
purchase  price  of  a  tract  of  land  ex-  N.  D.  81,  involving  a  contract  by  de- 
changed  by  the  plaintiff  for  a  stock  fendant  to  exchange  his  seed*  wbeat 
of  goods  of  the  defendant.  for   an  equal  amount   of  plaintilTs 

Wheat. 
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CHAPTER  CXXIX 

BXBOUTION 

I  2357.    Validity  of  leyy  on  goods  In  the  possession  of  one  otber  than  the 
execution  debtor. 

2358.  Claims  by  third  persons — ^Burden  of  proof. 

2359.  Liability  for  seizure  and  sale  of  property  after  imyment  of  debt. 

§  2357.    Validity  of  levy  on  goods  in  the  possession  of  one  other 

than  the  execution  debtor 
The  jury  are  instructed  that,  if  you  should  find  from  the  evi- 
dence that  the  rails,  at  the  time  the  levy  was  made,  were  in  the 
possession  of  the  railroad  company,  then  the  sheriff  would  have 

no  right  to  take  possession  as  the  property  of  ;    but  the 

mere  piling  of  the  rails  upon  the  wharf  of  the  railroad  company 
would  not  constitute  such  a  possession  of  them  by  the  railroad 
company  as  would  prevent  the  sheriff  from  making  a  valid  levy 

upon  them  as  the  property  of ,  if  you  find  that  the  rails  were 

in  fact  the  property  of .* 

§  2358.     Claims  by  third  persons— Burden  of  proof 

I  charge  you  that  the  burden  is  on  the  plaintiff  to  make  out  a 
prima  facie  case  that  the  property  is  defendant's,  which  burden  is 
discharged  if  he  shows  that  defendant  was  in  possession  of  the 
property  at  the  time  of  the  levy,  and  that  then  the  burden  shifts 
to  claimants  to  overcome  this,  and  to  show  to  your  reasonable  sat- 
isfaction their  ownership.^ 

§  2359.    Liability  for  seizure  and  sale  of  property  after  payment 
of  debt 

The  court  instructs  the  jury  that  if  the  jury  believe,  from  the 
evidence,  that  said  debt  had  been  paid  off  before  defendant  became 
the  purchaser  thereof,  and  that  said  defendant  knew  that  to  be 
true,  or  if  plaintiff  paid  said  debt  before  any  notice  of  its  assign- 
ment then  the  same  is  not  a  bona  fide  debt  in  defendant's  hands 
against  plaintiff,  and  all  proceedings  by  defendant  to  enforce  the 
executions  mentioned  in  the  evidence  to  satisfy  such  debt  were 
and  are  null  and  void,  and  plaintiff  is  entitled  to  recover  herein 
whatever  damage  he  has  sustained  by  reason  of  seizure  and  sale 
of  the  property  complained,  not,  however,  beyond  the  amount 
claimed  by  him  in  the  petition.' 

1  CJoos  Bay,  R.  &  B.  R.  B.  &  Nav.  «  Commonwealth  t.  Burnett  (Ky.) 
Co.  ▼.  Siglin,  53  P.  504,  34  Or.  80.  44  S.  W.  066. 

'lightman    Bros.   &    Goldstein   T. 
Epstein,  51  So.  164,  164  Ala.  660. 
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CHAPTER  CXXX 

EXECUTORS  AND  ADMINISTRATORS 

i  2360.    Right  to  personal  estate. 

2361.  Right  of  action  for  conversion. 

2362.  Claim  against  estate  for  services  performed  for  decedent 

2862(1).  Michigan. 
2362(2).  Missouri. 

2863.    Same — Sufficiency  of  evidence. 

2364.    Sale  of  lands  to  pay  debts — ^Action  by  heirs  to  recover  land. 

2366.  Accounting  by  administrator — ^Right  to  credit  for  moneys  alleged  to 
have  been  paid  over  to  distributees  and  then  loaned  to  administra- 
tor. • 

§  2360.     Right  to  personal  estate 

The  court  instructs  the  jury  that  the  personal  representative  of 

Mrs.  is  entitled  to  receive  her  share  of  the  proceeds  of 

the  sale  of  crops  planted  and  grown  upon  the  land  which  she  held 
as  life  tenant  during  her  lifetime.^ 

The  court  instructs  the  jury  that  personal  property  descends 
to  the  personal  representative  of  the  deceased,  and  not  to  the  heirs, 
and  that  the  administrator  in  this  case  is  in  no  way  bound  by 

the  decree  rendered  in  the  partition  suit  of et  al.  v. 

et  al.,  read  in  evidence,  as  to  any  personal  property  or  choses  in 

action  mentioned  therein  in  which   Mrs.  had  aft  interest 

at  the  time  of  her  death;  such  personal  representative  not  being 
a  party  either  individually  or  in  his  representative  capacity  to  the 
partition  suit.*      • 

The  court  instructs  the  jury  that  the  words  "personal  representa- 
tive" mean  administrator  or  executor.' 

§  236L    Right  of  action  for  conversion 

The  court  instructs  the  jury  that  personal  property  descends  to 
the  personal  representative  of  a  deceased  person,  and  not  to  the 
heirs,  and  hence,  if  you  find  from  the  evidence,  first,  that  plain- 
tiff is  the  administrator  of  the  estate  of  Mrs.  ,  deceased: 

second,  that  Mrs.  died  on  or  about ;    third,  that  at 

the  time  of  her  death  she  was  entitled  to  the  one-half  of  one-third 
of  the  wheat  crop,  or  some  part  thereof,  raised  by  defendant  un- 
der an  agreement  with  Mrs.  for  the  crop  year  of. : 

fourth,  that  defendant  converted  said  wheat  to  his  own  use,  or  the 

proceeds  thereof,  and  has  not  returned  same  to  Mrs.  or 

her  administrator — then  you  will  find  for  the  plaintiff,  and  assess 

1  Perkins  v.  Goddin,  85  S.  W.  936>  s  Perkins  v.  Goddin,  85  S.  W.  936, 
111  Mo.  App.  429.                                           Ill  Mo.  App.  429. 

2  Perkins  v.  Goddin,  So  S.  W.  936, 
111  Mo.  App.  429. 
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his  damages  at  such  an  amount  as  you  believe,  from  the  evidence, 
was  the  fair  reasonable  market  value  of  the  wheat,  or  the  proceeds 
thereof.* 

§  2362.  Claim  against  estate  for  services  performed  for  decedent 
I  2362(1).   Mioblgaa 

You  are  instructed  that  it  is  not  necessary  in  this  class  of  cases 
to  show  that  at  a  given  time  before  the  rendition  of  services  an 
oral  contract  was  entered  into  on  a  particular  day,  on  the  one 
part,  to  work  and  perform  services,  in  order  to  authorize  a  recov- 
ery; but  you  must  be  satisfied,  by  a  fair  preponderance  of  evi- 
dence, that  it  was  distinctly  understood  by  both  these  parties  that 
the  claimant  was  to  work  for  his  uncle,  L.,  and  that  L.  was  to 
pay  for  the  work  performed  or  done;  that  is,  you  must  find  that 
whatever  services,  if  any,  were  performed  by  claimant  were  per- 
formed by  him  in  the  expectation  that  the  services  were  to  be  paid 
for,  and  that,  on  the  other  hand,  L.,  the  deceased,  received  the 
benefit  of  such  services  expecting  to  pay  for  them.' 

§  2362(2).     Missouri 

The  jury  are  instructed  that,  if  they  believe  from  the  greater 
weight  of  evidence  in  the  cause  that  plaintiff  worked  and  labored 

or  performed  services  as  housekeeper,  servant  and  nurse  for 

from  to J  the  date  of  his  death,  or  any  part  of  the 

time,  and  that  such  services  and  work  were  done  and  performed 

at  the  request  and  during  the  lifetime  of  said  ,  under  his 

promise  that  he  would  pay  plaintiff  for  such  work  and  services, 
and  that  he  failed  to  so  pay  her  for  same*  then  his  estate  is  liable 
to  plaintiff  for  the  reasonable  value  of  such  services,  and  their  ver- 
dict should  be  for  plaintiff  for  such  sum,  not  exceeding  the  amount 
claimed,  "unless  you  further  find  from  the  evidence  that  said  claim 

is  barred  by  the  statutes  of  limitation  of  the  state  of or  by 

the  statutes  of  the  state  of .• 

§  2363.     Same — Sufficiency  of  evidence 

You  are  instructed  that  while  the  burden  is  on  plaintiff  to  es- 
tablish a  contract  between  herself  and  to  pay  her  for  her 

services,  such  contract  need  not  be  proved  by  positive  and  direct 
testimony  but  may  be  inferred  from  all  the  facts  and  circumstances 
proven  and  in  evidence  and  the  nature  of  the  services  rendered, 
and  if  from  all  the  facts  and  circumstances  in  evidence  the  jury  be- 
lieve there  was  a  contract  and  that  such  services  were  rendered  un- 
der said  agreement,  and,  if  the  jury  further  believe  that  plaintiff 

*  Perkins  ▼.  Goddfn,  85  S.  W.  936,  •  Lipperd  v.  Lipperd's  Estate,  163 

111  Mo.  App.  429.  S.  W.  934,  181  Mo.  App.  106. 

'Hooker  v.  Van  Slambrook,  86  N. 
W.  402,  127  Mich.  61. 
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did  the  work  for  the  decedent  under  such  agreement  expecting*  to 
receive  pay  therefor,  then,  decedent's  estate  is  liable  to  plaintiff 
for  the  reasonable  value  of  such  services,  not  exceeding  the 
amount  claimed.' 

§  2364.    Sale  of  lands  to  pay  debts — ^Action  by  heirs  to  recover 
land 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
the  land  in  controversy  was  patented  to  K.,  that  he  died  before  the 

,  and  that  plaintiffs  have  established  the  fact  of  heirship 

as  claimed,  this  would  constitute  a  prima  facie  case  entitling  them 
to  recover  the  land  sued  for,  unless  you  further  find,  under  the  in- 
structions hereinafter  given  you,  that  defendant  has  shown  title 
out  of  K/s  estate  to  himself,  or  unless  plaintiffs'  title  is  defeated  by 
limitation ;  and  you  will,  in  case  you  find  the  above  facts  proved, 
and  that  defendant  has  not  shown  title  out  of  K/s  estate  as  afore- 
said,  or  unless  defeated  by  limitations,  you  will  find  a  verdict  for 
plaintiffs.* 

You  are  instructed  that  the  transcript  or  certified  copies  of  or- 
ders of  probate  proceedings  from  the  probate  court  of  

county  in  the  estate  of  K.,  deceased,  introduced  in  evidence  by 
the  plaintiffs  and  defendant,  establishes  (1)  a  valid  administra- 
tion on  said  estate;  (2)  an  order  to  sell  at  public  sale  the  land 
certificate  by  virtue  of  which  the  land  in  controversy  was  located ; 
(3)  a  return  of  said  sale  by  the  executor  ordered  by  the  court  to 
make  it,  and  the  order  of  the  court  recognizing  the  return  of  said 
sale,  amounting  to  a  confirmation  or  approval  thereof.  These 
facts  prima  facie  vested  the  title  to  said  land  certificate  in  the  pur- 
chaser, R.;    and  the  deeds  from  said  R.'s  heirs  to  and 

,  introduced  in  evidence  by  the  defendant,  ,  had  the 

effect  to  vest  title  of  said  R.  in  the  defendant,  provided  it  further 
appears  from  the  evidence,  and  you  so  find,  that  said  R.  paid  the 

amount  of  the  purchase  money  for  said  land  warrant  No. . 

And  if  you  so  find  the  facts  to  be,  you  need  go  no  further  in  your 
investigation  of  this  case,  but  will  return  a  verdict  for  defendant.* 

§  2365.    Accounting  by  administrator — Right  to  credit  for  moneys 

alleged  to  have  been  paid  over  to  distributees  and  then 

loaned  to  administrator 

The  jury  are  instructed  that,  if*  you  shall  find  in  this  case  that 

there  has  been  any  distribution  of  the  estate  by  the  administrator 

— ^if  anything  has  been  paid  upon  the  share  of  this  widow,  and  re- 

T  Lipperd  v.  lipperd's  Estate,  163  »  Corley  t.  Anderson,  28  8.  W.  839» 
8.  W.  934,  181  Mo.  App.  106.  6  Tex.  Civ.  App.  213. 

8  Corley  v.  Anderson,  23  S.  W.  839, 
5  Tex.  Civ.  App.  213. 
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ccived  by  her  upon  that  share — he  should  have  credit  for  it  upon 
his  account ;  and  it  does  not  make  any  difference  whether  he  turned 
around  and  borrowed  it  the  next  minute  or  not.  Take  a  case  like 
that :  When  the  money  has  been  paid  over  to  the  widow,  that  dis- 
charges his  obligations  so  far  as  that  money  is  concerned;  and 
although  he  might  have  borrowed  it  the  next  moment,  and  used  it 
for  his  own  purpose,  and  although  he  may  have  been  unfQrtunate 
in  that  use,  although  he  may  not  have  given  her  security,  although 
we  may  feel  it  was  a  very  unwise  thing  for  her  to  do — a  very  im- 
proper thing  for  her  to  do — nevertheless,  if  there  was  such  an  ad- 
vancement, it  is  the  end  of  the  matter,  and  he  should  be  allowed 
in  this  account.  His  liability  to  her  would  have  to  be  enforced 
elsewhere.  No  trouble  would  arise  in  a  case  of  that  kind  where  it 
is  clearly  shown  that  the  money  was  absolutely  paid  over  and  after- 
wards borrowed,  but  more  difficulty  arises  where,  from  the  charac- 
ter of  the  transaction,  the  proceedings  are  not  so  clear;  as,  for 
instance,  where  the  arrangement  is  made  and  no  money  actually 
passed.  This  may  be  done.  The  true  test  is,  what  was  the  under- 
standing of  the  parties?^® 

You  are  instructed  that,  if  the  understanding  of  the  parties  was,  in 
this  transaction,  that  money,  <»r  a  share,  or  a  portion  of  a  share,  of 
this  widow,  was  to  be  used  by  this  administrator,  or  rather  by  T.,  in 
his  personal  capacity,  and  used  for  his  own  purpose,  he  to  account  to 
her  for  it  as  a  part  of  her  estate,  then  he  should  be  allowed  for  it  here ; 
otherwise  he  should  not.  So  much,  in  a  general  way,  upon  that  sub- 
ject. If  you  find  that  cither  by  the  terms  of  the  contract,  or,  al- 
though it  was  not  by  the  terms  of  the  contract,  by  their  agreement, 
or  tacit  acquiescence  afterwards,  the  money  of  the  estate  was  so 
used,  then  it  should  be  allowed;  but  if  it  was  paid  without  her 
direction  or  consent,  either  tacit  or  expressed,  it  should  not  be  al- 
lowed. If  she  merely  sanctioned  the  payment  out  of  interest  which 
should  be  paid  upon  her  share  of  the  estate — as,  for  instance,  if 
she  had  received  a  portion  of  this  estate,  and  had  loaned  it  to  T., 
and  had  stipulated  that  the  hoilse  should  be  paid  for  out  of  the 
interest  upon  that — it  would  .not  justify  payment  from  any  other 
source.  You  will  have  to  inquire  into  the  facts,  and  say  whether 
you  believe  the  understanding  between  them  to  have  been  that  the 
money  of  the  estate — money  coming  into  the  estate  from  the  obli- 
gations of  the  estate — was  to  be  used  or  not.  If  it  was,  it  is  an 
advancement;  if  not,  it  is  not.  Under  this  same  class  comes  the 
subject  of  loans.  Now,  as  a  general  rule,  an  administrator  has 
no  business  to  loan  the  money  of  the  estate.  His  office  requires 
him  to  get  the  money  and  distribute  it,  not  loan  it;   and  while, 

!•  Ward  V.  TInkham,  32  N.  TV.  901,  65  Mich.  695. 
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und«r  some  circumstances,  it  may  be  a  proper  thing  to  do,  if  all  the 
parties  interested  acquiesce — ^and  while,  as  a  matter  of  fact,  I  know 
it  is  frequently  done,  and  perhaps  for  the  interest  of  estates— or- 
dinarily that  is  not  a  power  of  the  administrator;  but,  on  the  other 
hand,  he  may  loan  the  money  for.  anybody  who  chances  to  let  him 
loan  it  for  them ;  and  if,  after  he  has  distributed  a  portion  of  thi> 
estate,  if  any  of  the  parties  desire  him  to  loan  it,  he  can  do  so.    If 

Mrs. received  from  him,  either  by  the  payments  of  money  tr» 

her,  or  by  an  arrangement  to  do  so,  and  so  treated  it,  or  any  por- 
tion of  this  estate,  as  her  share,  or  part  of  her  share,  and  then  au- 
thorized him  to  loan  it,  he  would  have  a  right  to  do  so.  But  the 
fact  that  he  loaned  it — loaned  money  of  the  estate,  as  money  of  the 
estate — ^by  her  consent,  would  not  be  a  proper  thing  for  him  to  do 
— would  not  justify  it.  How  far  it  might  go  to  relieve  the  bonds- 
men upon  their  bond  in  any  other  proceeding  we  need  not  inquire : 
but  I  think  an  estate  can  hardly  be  complicated  so  much  as  to  say 
that  money  loaned  by  the  consent  of  one  of  the  heirs  should  be  al- 
lowed an  administrator  in  his  account  because  it  was  a  hardship 
on  a  bondsman — would  hardly  do.  If  they  had  been  in  a  situation 
to  acquiesce,  and  the  loan  was  a  proper  one,  and  the  administra- 
tor acted  in  good  faith,  it  might  powibly  be  different.  But  I  in- 
struct you  in  this  case  that  no  such  loan  should  be  allowed,  nor 
should  any  loan  be  allowed  here  unless  you  find  that  the  circum- 
stances were  such  as  to  warrant  you  in  coming  to  the  conclusion 
that  the  widow  and  the  administrator  made  the  arrangement  by 
which  the  money  loaned  was  to  be  treated  as  the  property  of  the 
widow  herself.  If  you  find  that  such  an  arrangement  as  that  was 
made,  then  it  should  be  allowed  to  him  in  his  account  here,  and  she 
would  have  to  seek  her  remedy  elsewhere.^^ 

I  think,  gentlemen,  the  substance  of  the  direction  with  regard  to 
the  loan  of  $ was  this:  That  if  you  find  that,  by  an  ar- 
rangement made  between  the  widow  and  the  administrator,   he 

was  to  take  the  sum  of  $ of  her  money,  and  loan  it  either 

to  himself  or  to ,  or,  in  other  words,  if  she  loaned  it  to  him 

as  a  part  of  her  share,  whether  that  agreement  was  expressed  or 
tacit,  that  it  should  be  allowed ;  but  I  instruct  you  this  is  not  to 
be  inferred  merely  from  the  fact  that  he  used  it,  and  that  she  after- 
wards loaned  it,  but  will  depend  upon  something  in  the  nature  of 
an  agreement  between  them,  or  the  understanding  between  them. 
It  is  true  that,  after  using  it,  they  might  make  an  express  agree- 
ment that  it  should  be  treated  as  hers,  and  in  that  case  it  would  be 
proper  to  allow  it;  in  other  words,  it  is  necessary  to  have  it  ap- 
pear here  that  the  parties  treated  this  money  that  was  loaned  to  T. 

I I  Ward  Y.  Tinkham,  32  N.  W.  901,  65  Mich.  695. 
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as  the  widow's  money ;  and,  if  she  made  an  arrangement  or  had  an 

understanding  with  him  by  which  he  borrowed  from  her  $ 

of  the  money  of  the  estate,  it  might  be  perhaps  concluded  that  it 
was  her  money,  or  so  understood  between  them.  It  will  depend 
npon  the  evidence  that  throws  light  upon  what  their  mutual  un- 
derstanding was.  If  the  understanding  was  that  he  was  to  loan 
money  of  the  estate,  he  had  no  right  to  have  any  such  understand- 
ing; but  if  they  treated  it  as  an  advancement  to  her,  and  a  loan  by 
her  to  him,  it  is  enough.** 

The  burden  of  proof  in  the  case;  gentlemen,  is  upon  the  adminis- 
trator. He  must  establish  his  right  to  have  these  items  allowed 
by  a  preponderance  of  proof.  I  may  add,  in  recurring  to  what  has 
been  said  as  to  the  arrangement  of  a  loan,  that  the  law  requires 
good  faith  upon  the  part  of  the  administrator ;  and  you  are  not  to 
imply  a  consent  to  treat  money  as  an  advancement  from  light  cir- 
cumstances, but  it  must  appear  plainly;  and  it  must  also  appear 
that  the  arrangement,  if  tacit,  was  made  with  the  full  understand- 
ing on  the  part  of  the  widow;  at  least  there  should  be  a  freedom 
from  fraud  on  the  part  of  the  administrator,  and  a  freedom  from 
concealment.  If,  however,  you  find  an  absolute  agreement — an  ex- 
press agreement — ^to  so  treat  it,  it  should  be  allowed  in  this  case. 
I  was  saying  that  the  preponderance  of  proof  is  upon  the  adminis- 
trator to  establish  his  claims  here.  He  comes  here  with  his  account. 
He  says :  "This  is  my  statement  of  what  I  have  done  with  the  es- 
tate ;"  and  he  must  vindicate  it  by  a  preponderance  of  proof.** 

12  Ward  T.  Tlnkliam,  S2  N.  W.  901,         is  Ward  v.  Tinkham,  82  N.  W.  901, 
€5  Micb.  695.  65  Mieb.  696. 
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CHAPTER  CXXXI 

EXEMPTIONS 

I  2306.    Who  entitled  to  exemptions — ^Who  are  honseboldera, 
28d7.    Debts  against  whidi  exemption  may  be  (dalmed. 
2367(1).  Indiana. 
2367(2).  Kentncky. 
2368.    Proceedings  necessary  to  enforce  right — ^Filing  inventory. 
2360.    Determination  of  Talne  of  property  of  debtor  and  accounting  for 

proceeds. 
'  2370.    Presumption  and  burden  of  proof  as  to  residence  of  debtor. 
2371.    Waiver. 

s 

§  2366.    Who  entitled  to  exemptions — ^Who  are  householders 

As  to  what  constitutes  a  householder  within  the  meaning  of  the 
statute,  I  instruct  you  that  a  householder  is  the  father  or  head  of 
a  family,  whom  he  supports  or  assists  in  supporting.  It  is  not 
necessary  that  the  family  should  keep  house  in  the  ordinary  sense 
pf  that  term.  The  father,  as  head  of  a  family,  may  put  his  .family 
out  to  board,  and  still  be  entitled  to  the  benefit  of  the  law.  If  the 
plaintiff,  at  the  time  of  said  demand  for  exemption,  and  after  the 
bringing  of  this  suit,  was  supporting  his  wife,  or  aiding  in  her  sup- 
port, and  was  intending  to  continue  to  live  with  her,  and  to  return 
to  — r — ^  to  reside  or  remain  permanently,  or  indefinitely,  \^hen 

his  business  in was  terminated  and  finished,  then  he  was  a 

householder  within  the  meaning  of  that  term  in  the  statute  pro- 
viding for  the  exemption  of  property  from  sale  on  execution.^ 

§  2367.    Debts  against  which  exemption  may  be  claimed 

f  2367(1).    Indiaaa 

You  are  instructed  that,  as  to  the  nature  of  the  debt  to  satisfy 
which  the  property  was  taken,  the  plaintiff  introduced  no  evidence ; 
but  the  judgment  upon  which  the  execution  was  issued  has  been 
read  in  evidence,  and  that  shows  that  it  was  founded  upon  a  con- 
tract. This  evidence  was  introduced  by  the  defendant,  it  is  true; 
but  the  plaintiff  is  entitled  to  the  benefit  of  it,  as  if  he  had  intro- 
duced it  himself.* 

• 

I  2367(2).    Kentucky 

The  court  instructs  the  jury  that  the  plaintiff  was  not  entitled 
t)y  law  to  have  set  apart  to  him,  as  a  housekeeper  with  a  family, 
any  portion  of  the  tobacco  sold  by  the  sheriff  under  the  executions 
of  defendant  against  plaintiff,  as  exempt  to  him,  or  in  lieu  of  pro- 

1  Astley  V.  (^pron,  89  Ind.  167.  >  Astley  y.  Capron,  89  Ind.  167. 
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visions  not  on  hand,  at  the  time  of  the  sale  of  the  tobacco;  said 
execution  debts  having  been  created  prior  to .^ 

§  2368.    Proceedings  necessary  to  enforce  right— Filing  inventory 
You  are  instructed  that,  to  enable  plaintiff  to  claim  the  benefit 

of  the  exemption  provided  in  section it  was  necessary  for 

him  to  file  an  inventory,  under  oath,  of  the  whole  of  the  personal 
property  owned  by  him,  and,  inasmuch  as  the  proofs  in  this  case 
show  that  no  such  inventory  was  filed,  you  are  charged  that  the 
plaintiff  cannot  recover  under  the  provisions  of  said  section .* 

§  2369.  Determination  of  value  of  property  of  debtor  and  account- 
ing for  proceeds 

You  are  instructed  that  the  affidavit  attached  to  the  inventory 
shows  that  certain  articles  therein  named  have  been  sold,  but  does 
not  show  what  disposition  was  made  of  the  proceeds ;  but  the  same 
articles  are  mentioned  in  the  inventory  and  referred  to  by  the  affi- 
davit as  marked ,  and  evidence  of  the  value  of  said  articles 

has  been  given  to  the  jury,  and  if  the  jury  shall  find  from  the  evi- 
dence that  the  value  of  said  articles,  together  with  the  value  of  the 
other  property  named  in  the  inventory,  does  not  exceed  the  sum  of 

$ ,  then  that  would  be  a  sufficient  accounting  of  the  proceeds 

of  the  articles  sold,  to  comply  with  the  law  in  that  respect* 

It  is  unnecessary  that  I  should  give  you  any  particular  instruc- 
tions in  regard  to  value.  The  evidence  is  before  you,  and  if,  in 
your  judgment,  you  can  determine  from  it  the  value  of  the  proper- 
ty to  a  reasonable  certainty,  it  is  sufficient.  All  you  have  to  do  is 
to  say  what  that  value  is.* 

§  2370.    Presumption  and  burden  of  proof  as  to  residence  of  debtor 
You  arc  instructed  that,  the  residence  of  the  plaintiff  having  beeii 

shown  to  be  in for  a  number  of  years  before  he  went  to 

,  it  will  be  presumed  to  have  continued  in until  it  is 

shown  that  he  acquired  a  residence  elsewhere.  The  burden  of  proof 
is  therefore  on  the  defendant  to  show  that  the  plaintiff  had  acquired 

a  residence  elsewhere  than  in before  the  commencement  of 

this  suit.' 

§  2371.    Waiver 

Upon  the  question  of  waiver  the  court  instructs  you  that  if  the 
plaintiff,  at  about  the  time  of  the  seizure,  signed  the  paper  put  in 
evidence  by  the  defendant,  understanding  isit  the  time  what  it  was, 

8  Commonwealtli  v.  Bnmett»  44  S.  •  Astley  v.  Gapron,  89  Ind.  167. 

W.  908.  •  Astley  v.  Gapron,  89  Ind.  167. 

4  Mann  t.  Welton,  32  N.  W.  599,  21  t  Astley  v.  Capron,  89  Ind.  167. 
Neb.  541. 
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and  that  it  was  a  surrender  of  his  right  to  any  exemption,  and  de- 
livered such  paper  to  or ,  or  intentionally  did  any 

other  act  or  thing  which  gave  the  creditor  or  officer  to  understand 

that  he  surrendered  this  item  of  $ ,  this  would  amount  to  a 

waiver  of  that  item ;  but  if,  on  the  other  hand,  he  signed  this  paper, 
believing  it  to  be  a  receipt,  as  he  says,  for  the  goods  he  was  then 
to  take  for  his  family  use,  or  did  not  fully  understand  that  it  was 
a  waiver  of  his  exemption  right,  such  paper  would  not  amount  to  a 
waiver,  and  you  are  to  determine  this  question  from  all  the  evi- 
dence put  into  the  case.* 

•  Charpentier  v.  Bresnaham,  41  K.  W.  856,  74  Mich.  48i 
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CHAPTER  CXXXII 

EXPLOSIVES 

{  2372.    Daty  of  owner  or  custodian  to  ^ard  against  injuries  to  public 
2372(1).  North  Gar<^na. 
2372(2).  Oklahoma. 

2373.  Liability  for  injuries  resulting  from  blasting  operations. 

2374.  Bxplosion  of  fireworks  as  part  of  entertainment — Duty  to  spectators. 

2375.  Duty  to  keep  children  away  from  explosives. 

2375(1).  Alabama. 
2875(2).  North  Carolina. 

2376.  Defense  of  compliance  with  city  regulations. 

2377.  Contributory  negligence. 

2378L  Same — Care  required  from  children. 

2379.  Unavoidable  accident. 

238D.  Presumptions  and  burden  of  proof. 

2381.  Same — ^Res  ipsa  loquitur. 

2381(1).  Oklahoma. 
2381(2).  Bhode  Island. 

2382.  Matters  considered  on  issue  of  negligence. 

2383.  Sufficiency  of  evidence  in  action  for  injuries  from  explosion. 

2383(1).  Alabama. 
2383(2).  Oklahoma. 

§  2372.    Duty  of  owner  or  custodian  to  guard  against  injuries  to 

public 
f  2372(1).    North  Carolina 

The  court  instructs  the  jury  that  if  you  find,  by  the  greater  weight 
of  this  evidence,  that  the  defendant  was  constructing  a  well  there, 
and  that  they  left  lying  around  on  the  ground,  as  testified  to  by 
plaintiff  and  some  of  the  witnesses,  these  highly  dangerous  ex- 
plosives, dynamite  caps,  and,  that  defendant  left  them  there  loose, 
without  any  inclosure,  no  fence  around  there,  nothing  to  warn  the 
plaintiff  of  their  presence,  and  that  it  was  a  public  place,  and  that 
the  plaintiff  was  attracted  there  by  the  presence  of  other  children, 
and,  seeing  it  lying  there,  and  not  knowing  what  it  was  and  its 
dangerous  nature,  he  took  it  home,  as  he  contends,  and  was  injured, 
as  he  contends,  if  you  find  all  of  that  by  the  greater  weight  of  the 
evidence,  then  the  court  charges  you  that  would  be  negligence  for 
which  the  defendant  would  be  liable,  and  if  you  find  that  such 
negligence  was  the  proximate  cause  of  the  plaintiff's  injury,  then 
you  will  answer  the  first  issue,  "Yes."  * 

The  court  instructs  the  jury  that  if  you  find  that,  after  using  these 
dynamite  caps,  defendants,  or  their  employes,  went  away  and  left 
them  on  the  ground,  as  testified  to  by  the  plaintiff,  without  any  in- 
closure or  warning  to  plaintiff,  that  would  be  a  negligent  act,  and 
if  plaintiff,  not  knowing  of  its  dangerous  nature,  in  the  innocence 

1  Barnett  v.  Cllffslde  MUls,  83  S.   E.  826,  197  K.  G.  570. 


§  2372(2)  INSTRUCTIONS  TO  JUBIBS  2704 

of  youth,  took  it  to  his  home  and  broke  it  with  a  hammer,  and  it 
exploded  and  injured  him,  if  you  find  there  was  an  injury,  and  that 
such  negligence  was  the  proximate  cause  of  the  injury,  upon  the 
facts  outlined,  by  the  greater  weight  of  the  evidence,  then  you  'will 
answer  the  first  issue  "Yes."  • 

f  2372(2).    Oklahoma 
You  are  instructed  that  if  you  believe  from  a  fair  preponderance 

of  the  evidence  in  this  case  that  the  defendant ,  negligently 

and  carelessly  threw  out  its  powder  cans  with  small  quantities  of 
powder  therein,  and  negligently  permitted  them  to  remain  there 
unprotected,  and  you  further  believe  that  the  plaintiff  was  a  young 
boy  not  of  mature  years  and  discretion,  and  did  not  understand  or 
appreciate  the  dangerous  condition  of  the  powder,  and  that  the  neg- 
ligence of  the  defendant  company,  if  you  find  that  it  was  negligent, 
was  the  proximate  cause  of  the  plaintiff's  injuries,  that  is,  that 
the  plaintiff's  injuries  were  directly  caused  as  a  result  of  said  negli- 
gence, you  will  find  for  the  plaintiff;  otherwise  you  will  find  for 
the  defendant.* 

§  2373.    Liability  for  injuries  resulting  from  blasting  operatioas 
LiablUt7  of  adjoining  landowner,  see  ante,  i  641. 

The  jury  are  instructed  that  it  is  no  defense  or  answer  to  an  ac- 
tion of  this  character  that  defendant,  in  exploding  the  blast  in  ques- 
tion, used  and  employed  skillful  and  experienced  men,  and,  in 
everything  appertaining  to  blasting,  it  used  and  exercised  the  high- 
est degree  of  care;  and  I  charge  you  that  defendant  is  liable  to 
damages  for  the  death  of  said ,  if  you  find  that  his  death  re- 
sulted from  the  firing  of  the  blast  in  question,  even  if  it  used  the 
highest  and  utmost  care  and  skill  in  firing  and  exploding  it.^ 

§  2374.  Explosion  of  fireworks  as  part  of  entertainment-— Duty  to 
spectators 
You  are  instructed  that  the  defendant's  amusement  committee 
did  not  warrant  the  safety  of  spectators  who  were  there.  Every- 
body who  went  there  went  there  with  full  knowledge  that,  where 
fireworks  are  to  be  exploded,  there  is  always  some  risk.  The 
amusement  committee  were  not  experts,  and  did  not  claim  to  be.  So 
I  instruct  you  that  if  you  find  that  this  defendant,  by  its  amusement 
committee,  exercised  due  care  to  employ  a  competent  and  skillful 
person  to  manufacture,  produce,  and  discharge  the  fireworks,  upon 

s  Bamett  v.  Cliffside  Mms,  83  S.  E.  &  Reclamation  Oo.,  24  P.  303,  84  GaL 

826,  167  N.  C.  576.  615,  18  Am.  St.  Rep.  248.    The  evl- 

•  Folsom-Morris  Coal  Mining  Co.  v.  dence  showed  that  the  blast  was  ex- 

De  Vork,  ICO  P.  64,  61  Okl.  75,  TL  R.  ploded  in  a  thickly  settled  portion  of 

A.  1917A,  1290.  the  city. 

AMunro  t.  Pacific  C<>ast  Dredging 


2705  EZPiiOsmBS  8  2377 

this  occasion,  and  in  addition  to  that  exercised  proper  precautions 
for  the  protection  of  the  spectators  by  keeping  them  a  reasonable 
distance  from  the  place  of  discharge,  if  you-  find  the  defendant  ob- 
served its  duties  in  this  respect,  it  was  not  guilty  of  negligence.* 

§  2375.    Duty  to  keep  children  away  from  explosives 
See,  also,  ante,  i  2872(2). 
I  2375(1).   Alabana 

The  jury  are  instructed  that  the  defendant  had  the  right  to  store 
this. powder  in  the  magazine,  and  keep  it  there,  and  there  was  no 
absolute  duty  resting  on  it  to  keep  it  locked  or  guarded  from  ac- 
cess by  children  or  others,  unless  the  situation  and  surroundings 
would  reasonably  indicate  to  an  ordinarily  prudent  person  in  charge 
of  such  magazine  that  it  might  be  tampered  with  and  ignited,  so  ab 
to  cause  injury  to  children  or  others.  The  duty  of  the  defendant 
in  this  regard  depends  entirely  on  the  surrounding  circumstances 
which  may  be  in  evidence,  and  of  this  the  jury  are  the  judges.* 

I  2375(2).    North  Carolina 

The  court  instructs  the  jury  that  one  who  maintains  dangerous 
instrumentalities  or  appliances  on  inclosed  premises,  of  a  nature 
likely  to  attract  children  at  play,  or  permits  dangerous  conditions 
to  exist,  while  not  liable  to  an  adult  under  those  circumstances,  is 
liable  to  a  child  so  injured,  though  a  trespasser  at  the  time  the  in- 
jtuies  were  received.' 

§  2376.    Defense  of  compliance  with  city  regulations 

You  are  instructed  to  inquire  what  direction  the  city  engineer 
gave,  if  he  did  give  directions.  It  would  not  be  conclusive  upon 
this  subject  should  the  mayor,  himself  or  through  the  engineer, 
have  given  directions  not  requiring  ordinary  care  and  diligence. 
Inquire  whether  the  directionfe  did  require  ordinary  care  and  dili- 
gence.* 

§  2377.    Ccmtributory  negligence 

The  jury  are  instructed  that,  if  the  plaintiff  went  over  towards 
his  working  place,  the  place  where  he  usually  worked,  and  used 
such  ordinary  care  as  an  ordinarily  prudent  man  would  exercise,  and 
had  such  regard  for  his  own  safety  as  an  ordinarily  prudent  man 
would  have,  with  the  knowledge  of  all  of  the  facts  and  circum- 
stances that  the  evidence  shows  you  he  did  havei^knowledge  of^ 
then  he  cannot  be  said  to  have  himself  either  caused  or  contributed 
to  his  injury.    But,  on  the  other  hand,  if  the  defendant  shows  you 

ft  Sebeck  v.  Plattdeutscbe  Volksfest  ?  Barnett  y.  CUffside  Mills,  83  ^. 

Verein  (C.  C.  A.  N.  Y.)  124  F.  11,  59  E.  826,  167  N.  O.  576. 

C.  C.  A.  531.  « (Central    of   Georgia   Ry.    Co.    v, 

<  Cbambers  v.  Milner  Goal  &  Ry*  Bernstein,  38  S.  B.  3d4,  113  Ga.  175w 
Co.,  39  So.  170,  143  Ala.  255. 

Inst.to  JuBisa— 170 


%  2378  INSTRUCTIONS  TO  JURIES  2706 

by  a  preponderance  of  the  evidence  that  there  was  a  condition 
existing  there  which  caused  the  plaintiff  to  know  and  appreciate 
as  a  man  of  ordinary  prudence  that  there  was  a  danger  in  going 
there,  a  danger  to  his  person;  that  there  was  a  liability  of  some 
such  thing  happening  as  did  actually  happen,  and  that  the  plain- 
tiff went  there  in  a  spirit  of  imprudence,  lack  of  ordinary  care, 
willing  to  take  a  risk,  knowing  that  there  was  a  risk  and  still  will- 
ing to  hazard  it,  then  the  plaintiff  cannot  recover,  if  a  preponder- 
ance of  the  evidence  shows  you  that  the  plaintiff  went  there  kqow- 
ing  and  realizing  that  there  was  a  danger,  but  willing  to  take  that 
risk  and  danger,  then  he  cannot  recover  for  the  happening  of 
something  which  he  was  fairly  apprised  of  and  appreciated,  if  that 
was  his  situation.* 

§  2378.    Same — Care  required  from  children 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that was  of  sufficient  intelligence  to  know  and  appre- 
ciate the  danger  from  a  powder  explosion,  or  the  danger  that 
would  result  from  setting  fire  to  this  powder,  and  that,  if  set  fire 
to,  it  was  likely  to  cause  death,  then  you  must' find  a  verdict  for 
the  defendant.** 

§  2379.    Unavoidable  accident 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence in  the  case  that  the  explosion  could  not  have  been  anticipat- 
ed nor  averted  by  human  foresight,  you  must  find  a  verdict  in 
favor  of  the  defendant,** 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence in  the  case  that  the  explosion  would  probably  have  occurred, 
regardless  of  whatever  means, might  have  been  employed,  and  that 
the  magazine  w^s  located  at  a  proper  place,  they  must  find  a  ver- 
dict in  favor  of  the  defendant.** 

§  2380.    PresumpticMis  and  burden  of  proof 

The  court  instructs  the  jury  that  the  burden  of  proof  in  this  case 
is  on  the  plaintiff  to  show  that  the  explosion  alleged  occurred  by 
reason  of  the  negligence  of  the  defendant  or  its  servants  or  agents.** 

•  American  Glycerin  Co.  t.  Hill  (O.  is  Whaley  v.  Sloes-Sheffield  Ste^  & 

C.  A.  Okl.)  265  F.  841,  167  0.  0.  A.  Iron  Co.,  51  So.  419,  1«4  Ala,  216,  20 

169.  Ann.  Cas.  822. 

10  Chambers  v.  Milner  Coal  &  Ry.  is  Whaley  y.  Sloss-Sheffleld  Steel 
Co.,  39  So.  170,  143  Ala.  255.  &  Iron  Co.,  51  So.  419,  164  AU.  216, 

11  Whaley  v.  Sloss-Sheffleld  Steel  &  20  Ann.  Cas.  822. 
Iron  Co.,  51  So.  419,  164  Ala.  216,  20 

Ann.  Cas.  822. 
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§  2381.     Same~Res  ipsa  loquitur 
§2381(1).    Olilaliona 

You  are  instructed  that  the  fact  that  the  plaintifF  was  injured 
does  not  presume  negligence  on  the  part  of  the  defendant ;  but  you 
arc  to  determine  from  all  the  evidence  in  the  case  whether  or  not 
the  defendant  was  negligent." 

{2381(2).     Rboie  Ulud 

You  are  instructed  that  there  is  a  law  which  prevails  in  this  state 
to  the  effect  that  where  the  cause  or  the  instrumentality  of  the  ac- 
cident is  under  the  control  of  the  defendant,  and  an  accident  oc- 
curs, such  as  does  not  ordinarily  occur  when  prudence  and  due 
care  in  the  conduct  of  the  business  has  been  exercised,  in  such 
case  the  very  fact  that  the  accident  has  occurred  is  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  person  under  whose  control 
the  cause  or  this  instrumentality  existed  when  the  accident  oc- 
curred. So  that,  if  you  find  by  a  fair  preponderance  of  evidence  in 
this  case  that  this  explosion — the  original  explosion,  I  mean — oc- 
curred upon  the premises,  and  was  under  the control, 

in  that  case  there  is  an  inference,  the  law  draws  the  inference,  that 
the  explosion  was  the  result  of  negligence  on  the  part  of  the  de- 
fendant company,  and  the  law  imposes  upon  the  defendant  the  bur- 
den of  explaining  away  and  freeing  itself  from  the  imputation  of 
negligence,  which  arises  from  the  very  fact  that  the  explosion  oc- 
curred; and  if  the  defendant  has  failed  in  your  minds  to  explain 
away  and  to  free  itself  from  the  imputation  of  negligence  which 
has  ariseil,  in  that  case  you  will  be  justified,  under  the  law  in  in- 
ferring that  the  explosion  occurred  by  reason  of  the  defendant's 
negligence.** 

§  2382.    Matters  considered  on  issue  of  negligence 

You  are  instructed  that  the  court  has  permitted  evidence  in  other 
cases  of  blasting  to  go  to  the  jury  only  as  circumstances  for  you 
to  weigh  in  coming  to  a  conclusion  as  to  the  character  of  this  par- 
ticular blast.  Determine  whether  this  particular  blast  was  done  in 
the  same  manner  as  in  previous  or  subsequent  blasts.  The  court 
will  permit  you  to  consider  the  evidence  as  to  the  character  of 
other  blasts  solely  to  aid  you  in  arriving  at  the  conclusion  whether 
the  same  character  of  blasting  prevailed  in  this  particular  blast.** 

14  FlolB<Hn-Morri8  Oml  Mining  0>.  (^.,  76  A.  833,  81  R.  I.  208,  29  L.  'R. 

T.  De  York,  160  P.  64,  61   Okl.  75,  A.  (N.  S.)  537. 
L  R.  A.  1917A,  1290.  le  (Central  of  Georgia   Ry.   0>.   v. 

li  Kearner   t.   Caiarles   S.   Tanner  Bernstein,  88  S.  E.  394,  113  Ga«  175. 
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§  2383.    Sufficiency  of  evidence  in  action  for  injuries  from  explo- 
sion 

{  2333(1).   Alabasis 

The  court  instructs  the  jury  that  if,  from  all  the  evidence  in  this 
case,  you  find  that  the  cause  of  the  explosion  lies  wholly  within 
the  realm  of  conjecture  and  doubt,  you  must  find  a  verdict  in  favor 
of  the  defendant." 

f  2383(2).    Oklahona 

You  are  instructed  that  the  plaintiff  must  make  out  his  case  by 
a  fair  preponderance  of  the  evidence.  If  he  fails  to  do  this  or  if  the 
evidence  is  equally  balanced  your  verdict  should  be  for  the  de- 
fendant^* 

17  Whaley  v.  Sloss-Sheffleld  Steel  &  !•  Folsom-Sf orris  CkMil  Ifhiliif;  Go. 
Iron  (3o.,  51  So.  410,  164  Ala.  216,  20  ▼.  De  Vork,  160  P.  64,  61  OkL  75,  L. 
Ann.  Oaa.  822.  B.  A.  1917A,  1290. 
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CHAPTER  CXXXni 


EXTORTION 


f  2381    Elements  of  offense. 
6ee,  also.  Threats. 


§  2384.    Elements  of  ofiFense 

You  are  instructed  that  under  the  statutes  of  this  state  "extor- 
tion" is  defined  as  the  obtaining  of  property  of  another  with  his 
consent,  induced  by  a  wrongful  force  or  fear,  or  under  color  of  of- 
ficial right,  and  that  the  fear  such  as  will  constitute  extortion  may 
be  induced  by  a  threat,  cither  to  accuse  a  person  or  any  relative 
of  his,  or  member  of  his  family,  of  any  crime,  or  to  expose  or  to  im- 
pute to  him  or  them  any  deformity  or  disgrace,  or  to  expose  any 
secret  affecting  him  or  them.* 

1  WUbnr  y.  Blanchard,  126  P,  1069,  22  Idaho,  517. 
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§  2385.     Who  are  factors 

{2385(1).    Maryland 

You  are  instructed  that  a  factor  is  a  commercial  agent  to  whom 
the  possession  of  personal  property  is  intrusted  by  or  for  the  owner 
to  be  sold,  for  a  compensation,  in  pursuance  of  the  agent's  usual 
trade  or  business.* 

i  2385(2).    WiseoRsin 

Yteu  are  instructed  that  a  factor  is  an  agent  employed  to  sell,  or 
to  purchase  and  sell,  goods  or  other  personal  property  intrusted  to 
his  possession  for  a  compensation  commonly  called  a  factorage  or 

commission.* 

I 

§  2386.    Degree  of  skill  and  knowledge  required  from  factor 

{  2386(1).    Maryland 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  goods  were  consigned  by  the  defendants  to  the  garnishees, 
on  which  the  said  garnishees  had  made  advancements  prior  to  the 
issuing  and  service  of  the  attachment  in  this  case,  and  that  also 
prior  thereto  the  said  garnishees  had  accepted  an  order  drawn  by 

the  said  defendants  in  favor  of  a  certain ,  and  shall  further 

find  that  the  said  goods  were  sold  by  the  said  garnishees,  and  there 
remained  no  balance  on  the  sales  thereof  in  their  hands  after  re- 
imbursing themselves  for  their  advancements  and  deducting  prop- 
er  cfiarges  and  commissions  for  the  said  sales,  and  the  discharge 
of  the  order  before  mentioned,  then  the  plaintiff  is  not  entitled  to 
recover,  provided  the  said  garnishees  used  reasonable  skill  and 
ordinary  diligence  in  effecting  the  sales  of  said  goods,  and  sold 
the  same  at  the  dates  shown  by  the  accounts  offered  in  evidence 
by  the  garnishees,  and  for  the  best  rates  then  obtainable  for  said 
goods  in  the  market.* 

i  2386(2).    Minaesota 

You  are  instructed  that  a  factor  is  bound  to  possess  a  reason- 
able degree  of  skill  and  knowledge,  and  to  exercise  that  skill  and 
knowledge  with  reasonable  care  and  prudence.  He  undertakes  for 
that  degree  which  an  ordinarily  discreet,  prudent,  and  diligent  man 

1  Rowland  v.  Dolby  ft  Statton,  50      235,  120  Wis.  405,  102  Am.  St  Rep. 
A.  666,  100  Md.  272,  3  Ann.  Cas.  043.      991. 
«BeaPdsley  v.  Sdbmldt,  98  N.  W.         »  Whitney  v.  Wyman,  24  Md.  131. 
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would  exercise  in  his  own  business,  under  the  circumstances.  If 
he  exercises  less  than  that  degree  of  skill  and  iknowledge,  and  loss 
ensues,  he  is  liable  therefor.  If,  for  example,  he  delays  a  sale  of 
goods  consigned  to  him  for  an  unreasonable  length  of  time,  and 
the  goods  depreciate  in  value,  so  that  his  principal  loses,  he  is  liable 
for  such  loss.* 

I  2386(3).   Missouri 

The  jury  are  instructed  that,  by  the  general  law  of  the  land, 
commission  and  forwarding  merchants,  like  other  agents,  are  re- 
quired to  follow  the  directions  of  their  principals,  to  act  with  good 
faith,  and  with  ordinary  care,  skill,  and  diligence  in  regard  to  the 
business  committed  to  them  by  their  principals,  and  if,  notwith* 
standing  a  compliance  with  these  duties,  losses  occur  in  such  busi- 
ness, such  losses  must  be  borne  by  the  principal,  and  the  commis- 
sion or  forwarding  merchant  is  not  responsible.'  "> 

§  2387.  Care  required  with  regard  to  inspection  and  classification 
of'  goods  consigned 
You  are  instructed  that,  as  to  the  proper  care  and  handling  of 
the  goods  intrusted  to  them  for  sale,  for  their  own  protection  in 
business,  defendants  had  the  right  to  know  the  quality  and  condi- 
tion of  the  goods  (the  fish),  before  offering  them  for  sale.  Al- 
though not  bound  by  law  to  have  the  fish  inspected,  they  had  the 
right  to  do  so ;  but,  in  having  the  inspection  made,  it  was  their  du- 
ty to  use  every  reasonable  care,  such  as  men  of  ordinary  prudence 
in  their  lines  of  business  would  use  in  the  management  of  their 
own  goods,  their  own  fish,  and  they  did  not  have  the  right  to  pro- 
cure a  careless  or  incompetent  inspector,  or  make  a  careless  inspec- 
tion, and  to  make  an  untrue  report  of  the  condition  of  the  fish ;  and 
if  they  employed  such  a  careless  or  incompetent  inspector,  and  he 
made  a  careless  and  untrue  report,  and  carelessly  or  corruptly 
made  a  wrong  classification  of  the  plaintiff's  fish,  reporting  fish  as 
second  class  which  ought  to  have  been  reported  as  first  class,  and 
thereby  the  sale  of  the  plaintiff's  fish  was  injured,  and  they  were 
made  unsalable,  the  defendants  would  be  liable  for  such  damages 
as  the  plaintiff  sustained  thereby .• 

§  2388.    Care  required  from  factor  to  prevent  damage  to  goods 
consigned  to  him 
You  are  instructed  that  the  care  which  a  consignee  is  required  to- 
take  of  goods  consigned  to  him  for  sale  is  such  care  as  a  reason- 
ably prudent  man  would  take  of  his  own  property  Similarly  sit- 

«  Roberts  v.  Cobb,  79  N.  W.  540,  76         «  SprulU   v.    Davenport,   20   S.    E, 
Minn.  420.  1022,  116  N.  C.  34. 

c  Sigerson  y.  Pomeroy  &  Andrews, 
13  Mo.  620, 
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uated.    If  the  consignee  fails  to  exercise  such  care,  and  the  goods 
are  damaged,  he  must  account  for  the  loss  resulting  therefrom.^ 

§  2389.    Duty  of  factor  with  respect  to  time  of  sale 

I  2389(1).     MiMOurl 

You  are  instructed  that  it  was  the  duty  of  plaintiffs  to  sell  the 
hay  in  question  within  a  reasonable  time  after  receiving  the  same, 
unless  instructed  by  the  defendant  not  to  do  so,  and  if  the  jury 
believe  from  the  evidence  in  the  case  that  the  plaintiffs,  by  reason 
•of  negligence  or  carelessness  on  their  part  and  without  any  instruc- 
tions from  defendant  not  to  sell  said  hay,  failed  to  sell  the  same 
within  a  reasonable  time  after  it  was  received  by  them,  and  fur- 
ther believe  that  the  defendant  sustained  damage  by  reason  of  such 
delay  in  the  sale  of  said  hay,  then  plaintiffs  became  liable  to  de- 
fendant for  the  amount  of  such  damage,  and  it  is  the  duty  of  the 
jury  to  take  the  same  into  consideration  in  arriving  at  a  verdict  in 
this  case*;  and  if , the  jury  find  from  the  evidence  in  the  case  that 
the  amount  of  such  damage  was  equal  to,  or  in  excess  of,  a  sum 
equal  to  the  diflFerence  between  the  price  for  which  such  hay  was 
sold  by  the  plaintiffs,  and  the  amount  of  the  several  sums  ad- 
vanced by  them  to  and  for  defendant  including  freight,  commis- 
sion, and  other  charges  stated  in  their  petition,  if  reasonable,  then 
the  plaintiflFs  are  not  entitled  to  recover  in  this  action,  and  the  ver- 
•dict  will  be  for  defendant  on  the  cause  of  action  alleged  in  the  pe- 
tition; and,  although  the  jury  may  believe  that  at  the  time  de- 
fendant shipped  the  hay  in  question,  or  soon  after,  it  instructed 
the  plaintiffs  to  exercise  their  own  judgment  and  discretion  as  to 
the  sale  of  said  hay,  yet  that  fact  did  not  authorize  said  plaintiffs 
to  keep  said  hay  on  hand  unsold  an  unreasonable  length  of  time, 
and  if  the  jury  believe  that  plaintiffs  negligently  and  carelessly 
failed  to  sell  said  hay  within  a  reasonable  time  after  receiving  such 
instructions  from  defendant,  then  they  are  liable  to  defendant  for 
such  damage  (if  any)  as  the  jury  may  believe  defendant  sustained 
by  reason  of  such  failure  to  sell  said  hay  within  a  reasonable  time.^ 

f  2389(2).    North  Carolina 

You  are  instructed  that  the  defendants  were  bound  to  sell  the 
fish  of  the  plaintiff  within  a  reasonable  time  after  they  were  re- 
ceived, and  for  the  best  market  prices  they  would  bring  in  the 

market;    and  after  the  plaintiff's  letter  of ,  it  was 

the  duty  of  defendants  to  sell  at  once  for  the  best  market  price.* 

You  are  instructed  that,  if  defendants  were  instructed  to  sell  at 

T  Ives  T.  Freisiiiger,  57  A.  401,  70  »  Sprum  v.  Davenport,  20  8.  E. 
N.  J.  Law,  257.  1022,  116  N.  C.  34, 

8H.  W.  Benedict  &  Co.  v.  Inland 
Grain  Co.,  80  Mo.  App.  449. 
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once  by  the  plaintiff,  it  was  their  duty  to  sell  as  soon  as  they  could 
sell,  although  they  may  have  thought  better  prices  could  be  ob- 
tained by  waiting.^® 

§  2390.    Duty  of  factor  with  respect  to  sale  of  perishable  goods 

i  2390(1).    Minnesota 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  shipped  the  car  of  apples  mentioned  in  the  evidence  to 
defendant  on  ,  to  be  sold  by  him  on  commission,  that  de- 
fendant knew  of  the  arrival  of  the  said  car  on  the day  of 

,  that  defendant  knew  that  the  varieties  of  apples  sent  to 

him  were  not  good  keepers,  and  that  they  were  easily  affected  by 
the  hot  weather  which  was  prevailing  at  the  time  of  the  arrival 
of  said  car,  that  defendant  made  no  effort  to  ascertain  the  condi- 
tion of  said  fruit  until  about days  after  the  said  date  of  ship- 
ment, when  he  found  that  the  apples  were  unsalable  as  fruit  in 
good  condition,  that  defendant  had  an  offer  for  the  apples,  which 
he  declined  because  below  the  market  value,  and  that  the  apples 

were  finally  sold days  after  their  shipment  by  plaintiff  for 

less  than  the  freight  charges,  then  you  should  find  for  the  plain- 
tiff." 

§  2390(2).    New  York 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant  wrote  to  plaintiffs  that  he  did  not  want  to  have  his^ 
oranges  sacrificed,  and  that  if  plaintiffs  could  not  get  a  price  aver- 
aging $ ,  they  were  to  put  them  in  cold  storage  until  a  good 

price  could  h6  obtained,  and  if  you  further  believe  from  the  evi- 
dence that  when  such  oranges  were  received  by  plaintiffs  they 
were  decayed  and  unsalable,  and  could  not  be  preserved  in  cold 
storage,  and  that  the  only  way  to  minimize  the  certain  loss  upon 
the  oranges  was  to  re-assort  and  sell  them  at  the  earliest  possible 
moment,  and  that  plaintiffs  pursued  this  course,  then  plaintiffs 
are  entitled  to  recover.^* 

§  2391.    Power  of  factor  to  sell  on  credit 

You  are  instructed  that,  in  the  absence  of  instructions  or  usag-e 
to  the  contrary,  the  factor  has  the  implied  power  to  sell  the  goods 
of  his  principal  upon  a  reasonable  credit,  provided  he  exercises  due 
care  with  respect  to  the  responsibility  of  the  purchaser  and  in  the 
collection  of  the  price.^^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

JoSprulU  V.  Davenport,   20   S.    Bl  was    to    recover    the    advances    and 

1022,  116  N.  C.  34.  commission    of    plaintiffs,    after    de- 

11  Roberts  v.  Cobb,  79  N.  W.  540,  ducting  the  sum  realized  at  the  sale. 

7G  Minn.  420.  isM.   M.   Walker  Co.  v.   Dubuque 

laLippman  v.  Brown,  88  N.  Y.  S.  Fruit  &  Produce  Co.,  85  N.  W.  614, 

141,  43  Misc.  Rep.  632.     The  action  113  Iowa,  428,  53  L.  R.  A.  775. 
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the  apples  mentioned  in  the  evidence  were  consigned  by to 

defendant  without  instructions  to  be  sold  on  commission,  the  de- 
fendant had  the  implied  power  tQ  sell  the  apples  .upon  a  reasonable 
credit,  provided  he  exercised  due  care  with  respect  to  the  respon- 
sibility of  the  purchaser  and  in  the  collection  of  the  price.** 

§  2392.     Authority  of  factor  to  veceive  price  of  property  sold 

You  are  instructed  that  a  factor  who  is  intrusted  with  the  pos- 
session of  property,  or  other  indicia  of  authority  to  transfer  it,  has 
implied  power  to  receive  the  purchase  price  for  the  vendor  at  the 
time  that  he  sells  and  delivers  the  property,  or  the  title  deeds  to 
it"^ 

§  2393.  Duty  of  factor  on  refusal  of  purchaser  to  carry  out  con- 
tract of  sale 
You  are  instructed  that,  if  you  find  from  the  evidence  that  on 
plaintiff  employed  defendant  to  sell  the  car  of  bananas  men- 
tioned in  the  evidence,  then  in  transit  from  M.  to  some  Northern 
market,  the  fruit  to  be  delivered  to  purchaser  as  of  date  of  ship- 
ment f.  o.  b.  M.,  that  defendant  sold  such  car  to  parties  unknown 

to  plaintiff  for  $ f.  o.  b.  M.,  and  so  reported  to  plaintiff, 

that  by  reason  of  such  report  plaintiflF  diverted  and  delivered  said 
car  of  bananas  to  defendant  for  such  purchaser,  that  such  pur- 
chaser refused  to  accept  the  fruit  upon  its  tender  to  him  by  de- 
fendant, that  defendant  reported  such  refusal  to  plaintiff,  saying 
that  the  fruit  was  very  ripe,  and  asking  if  he  should  sell  to  best 
possible  advantage,  that  plaintiff  replied  that  defendant  should  use 
judgment  and  protect  the  interests  of  plaintiff,  but  that  the  pur- 
chaser should  accept  the  fruit,  and  if  you  further  believe  from  the 
evidence  that  plaintiff  demanded  the  name  of  the  purchaser,  and 
that  defendant  declined  to  give  such  name,  and  that  it  was  not  the 
intent  of  the  plaintiff  to  waive  the  said  sale  and  consign  the  fruit 
to  defendant  to  sell  on  plaintiff's  account^  but  that  the  intent  of 
plaintiff  was  that  defendant  should  use  his  judgment  in  enforcing 
the  contract  against  the  purchaser,  then,  if  you  find  that  defend- 
ant did  not  insist  on  the  acceptance  of  the  fruit  by  the  purchaser, 
hut  sold  the  car  to  other  parties  for  less  than  that  offered  by  the 
first  purchaser,  the  law  is  for  the  plaintiff.** 

§  2394.     Duty  to  notify  principal  in  case  of  failure  to  sell 

You  are  instructed  that  when  a  factor  is  instructed  by  his  prin- 
cipal to  sell,  the  factor  is  required  to  sell  immediately,  and,  failing 

i«M.  M.  Walker  Co.  v.  Dubuque         ib  Adams  v.  Fraser  (C.  O.  A.  Colo.) 
Fruit  &  Produce  Co.,  85  N.  W.  614,      82  F.  211,  27  C.  C.  A.  108. 
113  Iowa,  428,  53  L.  R.  A.  775.  ^  •  Mobile  Fruit  Co.  v.  Potter,  81  N. 

W.  392,  78  Minn.  487. 
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to  effect  said  sale,  said  factor  is  required  to  notify  his  principal 
and  ask  for  further  instruction.^'" 

§  2395.    Duty  to  notify  principil  in  case  of  failure  of  purchaser 
to  pay 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  eggs  mentioned  in  the  evidence  and  consigned  by  plaintiff  to 

defendant  were  sold  by  defendant  to  the  company,  that 

such  company  was  a  rival  in  business  of  plaintiff,  and  was  un- 
friendly to  plaintiff,  that  the  defendant  was  not  willing  to  deliver 
the  eggs  to  such  company,  except  upon  payment  of  cash,  and  that 
defendant  knew  that  such  company  was  not  buying  the  eggs  on 
its  own  account,  but  to  resell,  if  it  could  make  a  profit,  and  that 
its  ability  to  take  and  pay  for  the  eggs  depended  upon  a  consum- 
mation of  a  resale,  and  if  you  further  believe  from  the  evidence 
that  such  company  failed  to  take  and  pay  for  the  eggs  on  the  date 
agreed,  then,  in  that  event,  it  was  the  duty  of  defendant  to  at  once 
advise  plaintiff  of  all  the  above  facts,  in  order  that  plaintiff  might 
determine  as  to  the  measures  proper  to  be  taken  to  protect  its  in- 
terests, and  if  you  believe  from  the  evidence  that  defendant  failed 
in  the  performance  of  such  duty,  and  plaintiff  was  injured  by  such 
failure,  the  law  is  for  the  plaintiff." 

§  2396.  Rights  of  principal  where  factor  undertakes  to  purchase 
goods 
You  are  instructed  that,  where  a  factor  undertakes  to  buy  cotton 
from  himself  belonging  to  his  principal,  then  the  man  who  sends 
the  cotton  there  has  the  right  to  elect  whether  he  will  stand  by  the 
sale,  which  is  improper,  or  whether  he  will  demand  the  value  of 
the  goods.  You  are  instructed,  in  this  connection,  that  the  mere 
fact  that  the  defendant  had  made  advances  \)n  the  cotton  meu- 
tioned  in  the  evidence  does  not  alter  the  above  rule." 

§  2397.    Duty  with  respect  to  return  of  unsold  goods 

You  are  instructed  that  the  goods  mentioned  in  the  evidence  were 
sent  by  plaintiff  to  defendant  to  be  sold  on  commission  during^  a 
period  of  30  days  after  their  receipt  by  defendant  with  the  express 
condition  that  all  goods  not  returned  at  the  expiration  of  that  period 
should  be  chargfed  to  defendant,  and  if  you  find  from  the  evidence 
that  the  contract  contemplated  a  return  of  the  unused  goods  after 
the  expiration  of  the  said  30-day  period  then  defendant  was  not 
bound  to  return  them  at  the  very  commencement  of  the  thirty-first 

17  Moody  ▼.  Thompson  <Okl.)  166  P.  nona  Produce  Ck>.,  64  N.  B.  496,  197 
96.  111.  457. 

&■  Western  Ck>ld  Storage  €k).  v.  Wl-         i»  Sims  y.  MUler,  16  S.  B.  155,  87 

S.  0.  402,  34  Am.  St  Rep.  762r 
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day  after  he  received  the  goods,  but  was  only  required  to  return 
the  unused  goods  with  reasonable  promptness.** 

§  2398.    Duty  to  account  for  proceeds  of  goods 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  defendant,  as  the  commission  merchant  of  plaintiffs,  received, 
on  account  of  the  grain  in  question  shipped  to  him,  as  mentioned 
in  the  foregoing  instruction,  the  money  arising  from  the  proceeds 
of  the  sale  of  such  grain,  or  a  check  as  money,  of  his  own  volition, 
which  he  has  not  paid  over  to  plaintiffs,  on  demand  made  before 
commencement  of  this  suit,  then  the  jury  should  find  for  the  plain- 
tiffs.** 

§  2399.    Liability  for  failure  to  follow  instructions  of  principal 

12399(1).    lillaols 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

that  the  plaintiff  delivered  the  corn  ( bushels)  to  defendant, 

to  be  by  him  shipped  from to ,  to  be  there  sold  by 

defendant,  and  the  sale  to  be  accounted  for,  as  alleged  in  the  dec- 
laration, and  that  the  defendant  failed  to  comply  with  the  contract^ 
the  plaintiff  was  entitled  to  all  damages  which  he  might  appear  to 
have  sustained  by  reason  of  said  failure.** 

You  are  instructed  that  the  plaintiff,  unless  restrained  by  stipula- 
tion in  the  contract,  had  the  right  to  order  the  corn  to  be  sold  at 
any  time  after  it  arrived  in .** 

You  are  instructed  that,  under  the  contract  sued  on,  defendant 
was  bound  to  account  for  the  amount  for  which  the  com  was  sold, 
after  deducting  the  proper  expenses  and  charges,  and  also  for  the 
damages  (if  any)  accruing  to  plaintiff  in  consequence  of  defendant 
wrongfully  refusing  or  neglecting  to  sell  the  corn,  if  there  was  any 
wrongful  refusal  or  neglect,  unless  plaintiff  afterwards  assented  to 
such  refusal  or  neglect  to  sell,  and  assented  to  receive  whatever 
might  be  realized  by  the  defendant  from  such  grain  after  giving 
such  assent ;  and  if  plaintiff  gave  such'  assent,  he  could  not  go 
back  and  claim  damages  of  the  defendant  for  such  alleged  neglect 
or  refusal.** 

I  2399(2).     Iowa 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
apples  mentioned  in  the  evidence  were  consigned  by to  de- 
fendant, without  instructions,  to  be  sold  on  commission,  and  that 
defendant  made  advances  and  incurred  expenses  on  account  of 
such  shipment,  and  that  after  making  such  advances  defendant  re- 

20  Main  V.  Oien,  49  N.  W.  523,  47  »  Pulslfer  y.  Shepard,  86  III.  513. 

Minn.  89.  sb  Pulsifer  v.  Shepard,  36  lU.  518. 

n  Reichwald  v.  Gaylord,  73  111.  «« Pulsifer  v.  Shepard,  36  111.  513. 
503. 
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ceived  instructions  from  the  consignor  with  respect  to  the  manner 
and  time  of  the  sale  of  the  apples,  defendant  had  no  power  to  sell 
contrary  to  such  instructions  without  notice  to  his  principal,  unless 
this  was  necessary  to  protect  his  lien  for  his  advances.*' 

S  2399(3).    Oklahoma 

You  are  instructed  that  when  a  factor  receives  and  accepts  cotton 
to  be  sold  by  said  factor  for  his  principal  at  a  certain  market,  he  is 
bound  by  the  instruction  of  his  principal  as  to  the  time  of  sale,  and 
if  said  factor  fails  to  follow  the  instruction  given  by  the  principal, 
then  the  factor  is  liable  to  his  principal  for  any  damages  sustained 
by  his  principal,  by  reason  of  said  failure  by  said  factor  to  obey  and 
sell  according  to  the  instruction  of  his  principal.** 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 

case  that  plaintiffs  as  factors  advanced  $ on  said  — 

bales  of  cotton  to ,  the  defendant,  then  plaintiffs  had  a  right 

to  protect  their  lien,  and  for  that  purpose  to  refuse  to  sell  on  the 
instructions  of  the  principal ;  provided  the  sale  at  said  time  would 
have  caused  plaintiffs  to  lose  their  lien  or  any  part  thereof,  but  if 
the  sale  had  been  made  according  to  the  instructions  of  the  defend- 
ant and  by  reason  of  said  sale,  the  plaintiffs  would  not  have  lost  its 
lien,  or  any  part  thereof,  then  the  plaintiffs  were  bound  to  sell  said 
cotton  according  to  the  instructions  of  the  defendant,  and  upon 
failure  so  to  do  the  plaintiffs  became  liable  to  the  defendant  by 
reason  of  said  failure  to  sell  according  to  instructions,  and  you 
should  so  find.*' 

§  2400.    Ratification  of  unauthorized  sale  by  failure  to  repudiate 
within  reasonable  time 

f  2400(1).    Alabama 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
cotton  mentioned  in  the  evidence  was  sent  by  defendant  to  plaintiff 
at  S.,  to  be  there  sold,  arid  that  plaintiff  reshipped  said  cotton  with- 
out the  advice  of  the  defendant,  and  the  cotton  was  sold  at  a  price 
less  than  might  have  been  obtained  at  S.,  then  it  was  the  duty  of 
defendant,  if  he  wished  to  repudiate  such  sale,  to  do  so  within  a 
reasonable  time,  and  if  you  further  believe  from  the  evidence  that 
plaintiff,  after  such  reshipment  and  sale,  immediately  notified  de- 
fendant thereof,  and  that  defendant  did  not  express  any  objection  to 

such  sale  until  after  a  period  of  about months,  then  you  are 

instructed  as  a  matter  of  law  that  defendant  did  not  disaffirm  such 

2  5  M.   M.  Walker  Co.  v.  Dubuque         2  8  Moody  v.  Thompson,  166  P.  96. 
Fruit  &  Produce  Co.,  85  N.  W.  614,         *^  Moody  v.  Thompson,  166  P.  96. 
113  Iowa,  428,  53  L.  R.  A.  775. 
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sale  within  a  reasonable  time,  and  must  be  deemed  to  have  ratified 
the  sale.** 

S  2400(2).    Caltfornia  - 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  de- 
fendant sold  the  prunes  mentioned  in  the  evidence  below  the  price 
at  which  plaintiflF  directed  them  to  be  sold,  and  you  further  believe 
from  the  evidence  that,  after  being-  informed  of  such  sale,  the  plain- 
tiff did  not  within  a  reasonable  time  express  any  dissatistaction 
with  the  sale,  then  plaintiff  must  be  deemed  to  have  ratified  it.** 

§  2401.    Measure  of  damages  for  failure  of  factor  to  sell  as  in- 
structed 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  gave  instructions  to  defendant  to  sell  the  wool  mentioned 
in  the  evidence  immediately,  and  defendant  failed  to  follow  such  in- 
structions, then  the  measure  of  plaintiff's  damages  for  such  breach 
of  duty  by  defendant  is  the  market  value  of  the  wool  within  a  rea- 
sonable time  after  the  receipt  by  defendant  of  such  instructions.'* 

§  2402.     Duty  of  factor  to  pay  drafts  drawn  by  customer 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
there  was  an  express  agreement  by  defendant  to  pay  drafts  drawn 
by  plaintiff  in  the  regular  course  of  business,  or  if  you  find  from 
the  evidence  that  an  undertaking  on  the  part  of  defendant  to  do  so 
arose  by  necessary  implication  from  the  course  of  his  dealings 
with  plaintiff,  then  in  that  event  defendant  would  be  liable  in 
damages  for  his  refusal  to  pay  the  draft  of  plaintiff  mentioned  in 
the  evidence  if  you  find  that  defendant  did  so  refuse  to  pay ;  and 
if  you  believe  from  the  evidence  that  plaintiff,  before  drawing 
the  draft  in  question,  had  consigned  to  defendant  a  quantity  of 

,  with  instructions  to  sell  and  place  the  proceeds  to  the  credit 

of  plaintiff,  that  during  the  season  of and  prior  to -, 

the  date  on  which  said  draft  was  drawn,  plaintiff  had  drawn  various 
other  drafts,  and  that  they  were  all  promptly  paid  on  presentation 
and  that  on  the  day  last  mentioned  plaintiff  had  to  his  credit  with 
defendant  a  sum  more  than  the  amount  of  the  draft  in  question, 
which  defendant  refused  to  pay,  then  you  may  infer  an  implied 
agreement  to  accept  said  draft.** 

§  2403.     Liability  of  principal  to  factor  for  breach  of  warranty  as 
to  condition  of  property  consigned  for  sale 
The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  there  was  no  sale,  but  that  the  property  was  delivered 

28  Comer  v.  Way,  19  So.  96«,  107  so  Whelan  r.  Lynch,  60  N.  T.  469, 

Ala.  300,  &4  Am.  St.  Rep.  93.  19  Am.  Rep.  202. 

J»  KendaU  t.  Earl,  44  P.  791,  112         »i  Mobs  t.  Stokeley,  22  S.  B.  092,. 

Cal,  xvit  95  Ga.  675. 
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to  the  defendant  to  be  sold  at  an  agreed  price  upon  a  warranty  that 
the  property  was  sound,  and  the  property  was  unsalable  because 
the  property  >vas  not  as  warranted,  then  it  was  the  duty  of  the 
defendant  to  notify  the  plaintiff  of  the  breach  of  the  warranty,  and 
offer  to  return  the  property  to  him,  and  he  can  recover  no  damages 
until  his  offer  to  return  has  been  made  to  the  plaintiff.  His  dam* 
ages  in  such  case  would  be  any  expense  to  which  he  may  have 
been  exposed  for  the  keep  of  the  property  after  he  has  offered  to 
return  the  same,  less  any  profit  he  may  have  made  out  of  the  con* 
tract.** 

^  2404.    Sight  of  factor  to  recover  for  advances  for  which  drafts 
have  been  drawn  on  principal 

The  jury  are  instructed  that,  if and made  advances 

of  money  to on  account  of  the  property  mentioned  in  the 

testimony,  and  they  raised  the  money  for  the  advances  by  drawing 

bills  on  their  consignees  in ,  and  negotiating  the  same,  they 

have  no  right  to  recover  from the  amount  of  the  advances 

without  showing  that  the  said  bills,  or  some  of  them,  have  been 

dishonored,  and  that have  paid,  or  are  liable  to  pay,  the 

amount  of  same.** 

^  2405.    Right  of  factor  to  lien  for  advances 

§  2405(1).    Maryland 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  the  goods  on  which  plaintiff  claims  a  lien  were  put  into  his 
possession  by  the  defendants,  not  as  a  factor  for  sale,  but  after  they 
had  been  sold,  for  the  purpose  of  delivering  them  to  the  purchaser, 
then  in  that  case  the  plaintiff  cannot  claim  a  Hen  which  will  enable 
him  to  repay  himself  out  of  the  proceeds  in  defiance  of  the  under- 
standing that  he  was  to  deliver  such  goods  to ,  and  the  law  is 

for  the  defendants.** 

§  2405(2).    Oklahoma 

You  are  instructed  that  a  factor  who  advances  an  amount  of 
money  to  his  principal  upon  cotton  consigned  to  said  factor  has  a 
lien  upon  said  cotton  to  the  amount  advanced,  together  with  in- 
terest and  expenses  of  handling  said  cotton.'^ 

:§  2406.    Right  of  factor  to  sell  for  purpose  of  reimbursing  himself 

i  2406(1).    Georsia 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
shipped  the mentioned  in  the  evidence  to  defen<lant, 

8*  Jacobs  ▼.  Warthen,  80  S.  B.  113,  >«  Rowland  y.  Dolby,  68  A.  006,  100 

115  Va.  571.  Md.  272,  3  Aim.  Cas.  643. 

»  Sigerson  y.  Pomeroy  &  Andrews,  «s  Moody  v.  Thompson,  166  P.  96. 
13  Mo.  620. 
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to  be  sold  on  commission,  and  that  defendant  made  advances  on 
such  goods,  and  that  to  protect  himself,  after  the  death  of  his  prin- 
cipal, he  sold  such  goods  in  good  faith,  then  the  law  is  for  the  de- 
fendant.** 

I  2406(2).    Iowa 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the  apples  mentioned  in  the  evidence  were  consigned  by  

to  defendant  without  instructions  to  be  sold  on  commission,  and 
that  defendant  made  advances  to  the  consignor  and  incurred  ex* 
penses  on  account  of  such  shipment,  and  if  you  believe  from  the 
evidence  that  after  such  advances  were  made  the  consignor  him- 
self sold  the  apples,  then  defendant  had  no  right,  after  such  sale,  to 
himself  sell  the  apples  to  satisfy  his  lien  for  the  said  advances  and 
expenses,  unless  you  further  believe  from  the  evidence  that  such 
sale  was  necessary  to  the  enforcement  of  his  lien.*'' 

{  2406(3).    Maryland 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that 
^ods  were  consigned  by  the  defendants  to  the  garnishees,  on 
which  the  said  garnishees  had  made  advancements  prior  to  the 
issuing  and  service  of  the  attachment  in  this  case,  and  also  prior 
thereto,  the  said  garnishees  had  accepted  an  order  drawn  by  the 

said  defendants,  in  favor  of  a  certain ,  offered  in  evidence 

by  the  garnishees,  and  shall  further  find  that  the  said  goods  were 
sold  by  the  said  garnishees,  and  that  neither  at  the  time  of  serving 
said  attachment  nor  since  did  there  remain  any  balance  in  their 
hands  upon  said  sales,  after  the  reimbursing  of  themselves  for 
their  advancements  and  deducting  proper  charges  and  commissions, 
and  the  discharge  of  the  order  before  mentioned,  then  the  plaintiff  is 
not  entitled  to  recover,** 

I  2406(4).    North  Carolina 

The  court  instructs  the  jury  that  a  factor  or  commission  merchant 
who  has  in  possession  cotton  or  other  goods  to  sell  at  a  certain 
limited  price,  and  has  made  advances  to  the  owner  upon  such  cotton 
or  goods,  has  a  right  to  reimburse  himself  by  selling  the  same  at  the 
fair  market  price,  though  below  the  limited  price,  if  his  principal 
refuses,  upon  demand  or  request,  after  a  reasonable  time,  to  repay 
the  advances.** 

"WUllngbam  v.  Rushing.  31  S.  r  Fruit  &  Produce  C3o.,  85  N.  W.  614, 

130,  105  6a.  72.     PlainUff  sought  to  113  Iowa,  428,  53  L.  R.  A.  775. 

hold  the  defendant  as  an  executor  de  ss  Whitney  v.  Wyman,  24  Md.  131. 

son  tort  >»  S.  BJaisdeU  Co.  v.  Lee,  37  S.  E. 

>t  M.  M.  Walker  Ck).  v.  Dubuque  609,  127  N.  C.  365. 
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§  2406(5).    Vlitinia 

The  court  instructs  the  jury  that  in  ordinary  dealings  a  factor 
must  obey  his  principal's  orders  as  to  prices  and  sales,  but  if  he  ad- 
vances on  the  goods  to  the  principal,  and  demands  payment  of  said 
advances,  then,  if  his  advances  are  not  returned,  he  has  a  right  to 
sell  and  reimburse  himself;  that  he  has  then  a  special  pi:operty  in 
the  goods,  and  a  right  to  sell  follows  therefrom.*® 

§  2407.    Right  to  r^use  to  follow  instructions  where  lien  jeopar. 
dized  by  an  opposite  course 

You  are  instructed  that,  if  you  believe  from  all  the  evidence  that 
plaintiffs  would  have  sustained  a  loss  on  their  lien,  or  any  part 
thereof,  by  following  the  instructions  of  the  defendant  to  sell  on 
,  and  that  plaintiffs  after  refusing  to  so  sell  used  due  dili- 
gence to  obtain  the  highest  market  value  for  said  cotton,  and  used 
due  diligence  to  protect  their  own  rights  and  the  rights  of  the  de- 
fendant, in  making  the  sale  after  the ,  and  that  they  did  ob- 
tain the  best  market  value  for  said  cotton  and  rendered  a  true  and 
correct  account  to  the  said  defendant,  then  you  should  find  for 
the  plaintiffs  in  such  sum  as  you  believe  from  the  evidence  tliit 
they  are  entitled  to.** 

§  2408.    Effect  of  having  made  advances  as  giving  right  to  sell 
regardless  of  instructions  as  to  time  of  sale 

You  are  instructed  that  while,  ordinarily,  factors  are  generally 
bound  to  obey  all  orders  of  their  principal,  yet  when  they  have 
made  large  advances,  or  incurred  expenses  on  account  of  consign- 
ments, the  principal  cannot,  by  any  subsequent  orders,  control  their 
right  to  sell  at  such  a  time  as,  in  the  exercise  of  a  sound  discre- 
tion, and  in  accordance  with  the  usage  of  trade,  they  may  deem 
best  to  secure  indemnity  to  themselves,  and  to  promote  the  inter- 
est of  the  consignor ;  they  acting,  of  course,  in  good  faith  and  with 
reasonable  skill.** 

§  2409.    Power  of  factor  to  pledge  property 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  employed  W.  as  a  factor  to  sell  the  personal  property 
mentioned  in  the  evidence,  and  gave  W.  the  possession  and  con- 
trol of  such  property,  and  subsequently,  while  W.  was  so  in  pos- 
session and  control  of  such  property,  he  pledged  it  to  defendant 
as  collateral  security  for  a  loan  of  $ — • made  to  him  by  defend- 
ant in  the  ordinary  course  of  business  as  bankers  in  good  faith, 

40  George  Campbell  Co.  v.  Angus,  4  2  Talcott  v.  Chew  (0.  O.  Ga.)  21  F, 
22  S.  E.  167,  91  Va.  438.  273. 

41  Moody  V.  Thompson  (Okl.)  166  P. 
96. 
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without  notice  that  such  property  belonged  to  plaintifF,  but  be- 
lieving that  W.  was  the  owner,  then  the  law  is  for  the  defendant.*' 

§  2410.    Liability  of  factor  pledging  goods  consigned  to  secure  his 
own  debt 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  H.  consigned  to  B.,  for  sale  by  him  as  a  commission 
merchant,  the  tobacco  in  controversy,  and  that  said  B.  hypothe- 
cated the  tobaccos  of  said  H.  to  secure  money  borrowed  by  said 
B.,  without  said  H.'s  consent,  such  hypothecation  was  a  conversion 
by  B.  of  H.'s  tobacco  to  his  own  use,  and  he  was  immediately 
upon  such  conversion  liable  to  said  H.  for  the  value  of  said  to- 
bacco at  the  time  of  the  conversion;  and,  further,  that  the  right 
of  a  commission  merchant  to  assign  a  debt  due  to  him  by  his 
principal  is  different  .in  law  from  the  hypothecation  of  his  princi- 
pal's goods  to  secure  the  commission  merchant's  debts,  and  the 
court  is  now  dealing  with  hypothecation  by  a  commission  mer- 
chant without  transferring  the  debt  due  him  for  advances.** 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  B.  wrongfully  hypothecated  the  tobaccos 
of  H.  for  a  debt  of  his  own,  and  that  such  debt  was  in  excess  of 
his  advances  and  charges  to  H.,  he  is  bound  to  account  for  the 
whole  amount  received  upon  such  hypothecation,  and  must  be 
taken  to  have  sold  the  tobaccos  for  such  amounts ;  and  he  cannot 
recover  in  this  action  without  first  accounting  to  H.  respecting  such 
hypothecation,  and  accounting  for  the  whole  amount  received 
thereon.** 

The  jury  arc  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  B.,  in  hypothecating  the  tobaccos  of  H.,  disposed  not 
only  of  his  own  special  interest  therein,  but  disposed  also  of  the 
entire  property  therein,  by  use  of  the  symbols  of  title,  and  that  any 
surplus  which  might  arise  from  the  sales  of  said  tobaccos  over  and* 
abote  the  amount  necessary  to  discharge  in  full  the  advances 
made  thereon  by  B:,  and  all  charges  made  against  it,  would  go  to 
others  than  the  consignor,  and  not  be  available  for  remittance  to 
H.  in  due  course  of  business,  then  and  in  that  event  the  jury  should 
regard  the  transaction  as  the  conversion  of  said  tobacco  to  his  own 
use  by  B.,  and  treat  it  as  then  fairly  disposed  of,  as  between  H. 
and  himself;  and,  if  the  jury  so  believe  from  the  evidence,  B.  is  lia- 
ble to  H.  for  the  value  of  said  tobaccos  at  the  time  he  so  disposed 
of  them.  All  charges  made  against  the  tobaccos  subsequent  to 
the  times  of  hypothecation  must  be  stricken  from  the  account 

♦8  Wesp  v.  Lazard,  6  P.  91,  66  Cal.  *5  Haleey  ▼.  Bird  (C.  0.  A.  Va.)  99 

459.  F.  525,  39  C.  C.  Ai  638. 

^*Halsey  ▼.  Bird  (O.  C.  A.  V*.)  99 
F.  525,  39  C.  O.  A.  638. 


§  2411  INSTRUCTIONS  TO  JURIES  2721 

against  H.,  including  commissions  and  charges  upon  the  subse- 
quent sales  of  tobacco  by  either  B.  or  the  bank  or  its  agents.** 

§  2411.    Principal  without  title  to  property— -Liability  of  factor  to 
owner  for  conversion 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  wheat  mentioned  in  the  evidence  was  the  property  of  plain- 
tiff, that  he  shipped  it  over  the  line  of  the Railroad  Com- 
pany to  his  agents  at ,  receiving  a  bill  of  lading  for  the  said 

wheat,  that  W.,  by  forging  a  bill  of  lading  for  said  wheat,  caused 
it  to  be  diverted  to,  and  delivered  to,  defendants,  and  that  defend- 
ants, as  factors,  sold  the  said  wheat  as  belonging  to  W.  and  ac- 
counted to  him  for  the  proceeds,  then  the  law  is  for  the  plaintiff, 
although  you  may  further  find  from  the  evidence  that  defendants 
acted  in  good  faith  in  selling  such  wheat,  in. the  belief  that  it  was 
the  property  of  W.*' 

§  2412.    Burden  of  proof — ^Witli  respect  to  exercise  of  diligence 
by  factor 

f  2412(1).    New  Jmrsey 

You  are  instructed  that,  if  the  goods  be  returned  damaged,  the 
burden  is  upon  the  defendant  to  show  that  the  injury  was  such 
as  might  occur  even  with  the  exercise  of  the  requisite  care;  and 
if  in  this  case  you  find  that  defendant  failed  to  exercise  such  rea- 
sonable care  with  reference  to  the  goods  returned,  then  you  will 
find  for  the  plaintiff." 

S  2412(2).    North  Carolina 

You  are  instructed  that,  if  defendants  exercised  proper  care  and 
diligence  to  sell  the  fish  in  the  condition  in  which  they  were  re- 
ceived, they  performed  their  duty.  The  burden  is  upon  the  plain- 
tiff to  show  a  want  of  diligence,  of  which  he  must  satisfy  the 
.jury.*' 

You  are  instructed  that  in  this  action,  in  which  plaintiff  seeks 
to  recover  the  amount  of  an  overdraft,  and  defendant  sets  up 
as  a  defense  that  the  logs  consigned  to  plaintiff  were  sold  for  less 
than  the  market  value,  the  burden  is  on  plaintiff  to  show  the  price 
for  which  the  logs  were  sold,  but  upon  defendant  to  show  that 
plaintiff  negligently  sold  them  for  less  than  the  market  value.** 

§  2413.    Same— With  respect  to  issue  of  ownership  by  consignor 
You  are  instructed  that,  with  reference  to  the  burden  of  proof,  it 

4«  Halsey  v.  Bird  (C.  C.  A.  Va.)  99  48  ives  y.  Freiainger,  57  A.  401,  70 
F.  525,  39  O.  C.  A.  638.  N.  J.  Iaw,  257. 

4»  Johnson  v.  Martin,  92  N.  W.  221,         *»  SpruUl  v.  Davenport,  20  S.  E. 
87  Minn.  370,  59  L.  B.  A,  733,  94  Am.      1022,  116  N.  C.  34. 
St  Rep.  706.  8  0  Govan  r.  OaShing,  16  S.  B.  619, 

lllN.  C.  458. 
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rests  in  this  case  upon  the  plaintiff  to  show  that  this  grain  was 
shipped  by  him,  or  by  some  one  on  his  behalf.  The  grain  was  ship- 
ped in  his  name,  and  was  received  and  reported  upon  by  the  de« 
fendant  as  plaintiff's  grain.  And  if  there  was  any  fraud  in  this 
transaction,  the  burden  of  proof  is  upon  the  defendant,  who  has 
alleged  it,  to  show  it.'* 

§  2414.     Same— Action  by  factor  to  recover  for  overdraft 

You  arc  instructed  that,  as  the  defendants  alleged  in  their  answer 
that  the  plaintiff,  by  his  negligence,  ciarelessness,  mismanagement,, 
and  inattention  to  business  as  a  commission  merchant,  suffered  the 
defendants'  logs  to  be  sold  at  a  lower  price  than  they  should  have 
brought,  the  burden  is  upon  them  to  satisfy  the  jury  that  the 
plaintiff  did  by  his  negligence  or  carelessness,  or  by  his  misman- 
agement or  inattention  to  business  as  a  commission  merchant, 
suffer  their  logs  to  be  sold  for  a  lower  price  than  they  should  have 
brought,  and  that  they  must  satisfy  the  jury  by  a  preponderance 
of  the  evidence.** 

■iHoldeny.Maxfleld,101N.W.966,  cheat  the  creditors  of  one  who  was 

H  Minn.  27.    In  this  case  the  defend-  the  owner. 

ant  (the  factor)  alleged  that  the  con-  b2  Govan  v.  Gushing,  16  S.  B.  619, 

signor  was  not  the  owner  of  the  goods  HI  N.  d  408. 
eoDsigaed  and  that  he  was  trying  to 
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CHAPTER  CXXXV 

PAIR  ASSOCIATIONS 

{  2415.    Lease  by  association  of  amusement  privileges — Liability  of  assod^- 
tion  for  breach. 

2416.  Bight  of  assodation  to  sapervlse  and  censor  amoBenients. 

2417.  liability  for  injuries  to  persons  while  participating  in  exhibitions 

or  races. 

2418.  Same — CJontributory  negligence. 

§  2415.    Lease  by  association  of  amusement  privileges — ^Liability 
of  association  for  breach 

The  court  instructs  the  jury  that  the  defendant  had  the  right. 

by  the  resolution  of ,  to  designate  the  character  of  wheels 

which  the  plaintiff  could  operate,  and  by  said  resolution  did  desig- 
nate candy  wheels,  dog  wheels,  and  acquariums  as  proper  wheels 
to  be  operated  by  the  plaintiff;  but  the  court  further  instructs 
the  jury  that  the  defendant  did  not  have  the  right  to  prohibit  the 
plaintiff  from  selling  the  privilege  to  operate  a  reasonable  number 
of  candy  wheels,  dog  wheels,  and  acquariums.  Therefore,  if  the 
jury  believe  from  the  evidence  that  the  defendant,  by  the  resolu- 
tion of  T ,  introduced  in  evidence,  prevented  the  plaintiff  from 

operating,  or  selling  the  privilege  to  operate,  a  reasonable  num- 
ber of  candy  wheels,  dog  wheels,  and  aquariums,  then  the  court 
instructs  the  jury  that  the  defendant  committed  a  breach  of  its 
contract,  and  is  liable  to  the  plaintiff  for  such  actual  damages  as 
the  evidence  shows  the  plaintiff  sustained  as  a  result  thereof. 
And  the  court  further  instructs  the  jury  that,  in  determining  what 
would  be  a  reasonable  number  of  said  wheels,  they  may  take  into 
consideration  all  of  the  circumstances  surrounding  the  conduct  of 
said  fair,  including  the  size  of  the  defendant's  fair  grounds,  the  at- 
tendance upon  said  fair,  and  the  objects  and  purposes  of  said  fair 
for  the  year } 

The  court  instructs  the  jury  that,  even  though  they  may  be- 
lieve from  the  evidence  that  the  plaintiff  had  the  right  under  it^ 
contract  to  operate  certain  upright  and  flat  wheels  and  other  de- 
vices of  like  character,  as  claimed  in  its  declaration,  yet,  if  they 
further  believe  from  the  evidence  that  the  plaintiff  acquiesced  in 
the  terms  offered  it  by  the  defendant,  namely,  the  right  to  operate 
certain  dog  wheels,  candy  wheels,  and  aquariums,  thereby  inducing 
the  defendant  to  believe  that  such  performance  was  accepted  by  it 
as  a  complete  performance  of  the  defendant's  obligations  under  its 

^  Virginia  State  Fair  Ass*n  v.  Virginia  Amusement  Concession  Ck>rpo- 
ration,  82  S.  E.  176,  116  Va.  547. 
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contract  with  the  plaintiff  in  this  respect,  it  amounts  to  a  waiver 
of  the  plaintiff*s  rights  to  operate  said  upright  and  flat  wheels  and 
other  devices  of  like  character,  as  claimed  in  the  declaration,  and 
ihe  plaintiff  cannot  recover.* 

The  court  instructs  the  jury  that,  in  order  for  the  plaintiff  to 
recover  in  this  action,  the  jury  must  believe  from  the  evidence, 
first,  that  the  upright  and  flat  wheels  and  other  devices  of  like  char- 
acter, which  the  plaintiff  installed  on  the  grounds  of  the  defendant 
corporation,  were  not  in  violation  of /the  contract  between  them, 
as  explained  in  other  instructions,  and  were  not  in  violation  of  the 
law,  and  that  the  plaintiff  was  unlawfully  and  contrary  to  the 
plaintiff's  right  under  the  contract  deprived  of  the  right  to  operate 
the  same  upon  the  grounds  of  the  defendant  corporation  by  the 
defendant ;  and,  second,  that  the  plaintiff  did  not  accept  a  certain 
number  of  wheels  upon  the  grounds  of  the  defendant  corporation, 

to  wit, or  more  dog  wheels,  candy  wheels,  and  aquariums, 

23  a  full  compliance  by  the  defendant  with  its  contract  to  allow  the 
plaintiff  to  operate  upright  and  flat  wheels  and  other  devices  of 
like  character.* 

§  2416.  Right  of  association  to  supervise  and  censor  amusements 
The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
lence  that  the  plaintiffs,  or  any  person  or  persons  operating  under 
them,  operated  upon  the  grounds  of  the  defendant  any  devices 
There  money  was  exchanged  for  money  or  which  were  contrary 
to  good  morals,  or  objectionable  to  the  defendant,  the  defendant 
had  the  right  at  any  time  to  close  and  remove  such  devices  from 
its  grounds  without  previous  notice,  assignment  of  cause,  or  re- 
bate of  purchase  money.* 

§  2417.     Liability  for  injuries  to  persons  while  participating  in  ex- 
hibitions or  races 

The  court  instructs  the  jury  that  the  defendants  were  bound 
to  adopt  such  precautions  to  keep  the  track  clear,  and  prevent  per- 
sons from  driving  on  during  the  race,  as  men  of  ordinary  care  and 
prudefice  would  adopt  under  similar  circumstances,  and  it  was 
not  enough  to  order  men  off  the  track,  but  they  should  have  had 
a  force  sufficient  to  keep  them  off,  they  being  bound  to  use  due 
and  proper  skill  and  care  to  prevent  any  person  engaged  in  the 
race  from  being  injured  by  the  ignorant,  negligent,  or  reckless 
acts  of  the  spectators,  or  persons  not  engaged  in  the  race;    that 

2  Virginia  State  Fair  Ass'n  v.  Vir-     ginia  Amusement  Concession  Corpo- 
sinia  Amusement  Concession   Corpo-      ration,  82  S.  E.  176,  116  Va.  547. 
ration,  82  S.  E.  176,  116  Va.  547.  *  Virginia  State  Fair  Ass'n  v.  Vir- 

•  Virginia  State  Fair  Ass'n  v.  Vir-      ginia  Amusement  Concession  Corpo- 
ration, 82  S.  E.  176,  116  Va.  547. 
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•the  degree  of  care  the  defendants  were  bound  to  use  in  such  a  case 
as  this  must  be  measured  by  the  extent  of  peril  to  human  life  and 
Jimb  which  would  be  occasioned  by  neglect,  and  must  therefore 
be  the  highest  which  may  reasonably  be  exercised  in  order  to  pre- 
vent those  injuries  which  human  foresight  could  avert,  but  that 
the  defendants  were  not  bound  at  all  events  to  keep  the  track  clear, 
and  the  plaintiff  did  not  make  out  his  case  by  only  showing  that 
there  was  an  obstruction  on  the  track,  but  he  must  show  that  the 
defendants  had  in  some  way  failed  in  their  duty,  which  was  to  use 
every  effort  which  reasonable  men  could  be  expected  to  use  to 
keep  the  track  clear.' 

S  2418.    Same— Contributory  negligence 

The  court  instructs  the  jury  that  the  plaintiff,  in  order  to  re- 
cover, must  have  been  in  the  use  of  due  and  reasonable  care,  that 
is,  the  highest  care  which  men  of  ordinary  care  and  prudence  would 
use  in  the  same  situation;  but  such  care  must  be  commensurate 
with  the  danger  of  the  exercises  which  were  to  take  place,  and  the 
risks  to  which  those  who  participated  in  them  would  be  subjected 
if,  while  traveling  at  high  rates  of  speed,  obstructions  by  individ- 
uals or  teams  were  found  upon  the  track,  and  whether  the  plain- 
tiff was  in  the  use  of  due  care- was  a  question  to  be  determined  by 
the  jury,  taking  into  view  all  the  circumstances  of  the  case.  But, 
if  the  plaintiff  rode  in  the  way  above  supposed,  he  must  show  the 
jury  that  he  was,  in  so  doing,  in  the  exercise  of  reasonable  care, 
having  regard  to  the  matter  in  which  he  was  engaged ;  that  he  had 
a  right  to  believe  that  the  defendants  would  exercise  the  highest 
care  which  reasonable  men  could  do  to  prevent  any  obstructions 
being  upon  the  track ;  but  if,  in  spite  of  such  care,  there  was  still 
danger  that  there  would  be  obstructions  on  the  track,  he  was 
bound  to  consider  this  in  determining  the  rate  at  which,  and  the 
mode  in  which,  he  would  travel,  and  that,  in  determining  whether 
or  not  the  plaintiff  was  in  the  exercise  of  due  care,  it  would  be 
proper  to  consider  the  mode  of  riding  (as  testified  to  in  this  case) 
in  such  trials  as  adopted  by  others,  and  whether  or  not  the. mode 
adopted  by  the  plaintiff  was  such  as  skillful  and  prudent  men  would 
adopt.* 

8  Goodale  v.  Worcester  Agrlcalta-        •  Goodale  v.  Worcester  Agricaltoral 
ral  Society,  102  Mass.  401.  Society,  102  Mass.  401. 
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CHAPTER  CXXXVI 

FALSE  IMPRISONMENT 

A.    Civil  Liabilitz 

I  2419.    Elements  of  cause  of  action. 
2419(1).  Alabama. 
2419(2).  Delaware. 
2419(3).  Pennsylyanla. 

2420.  TVhat  constitutes  imprisonment 

2420(1).  Illinois. 
2420(2).  Michigan. 
2420(3).  North  Carolina. 

2421.  Beasonable  grounds  for  belief  in  guilt  of  plaintiff. 

2422.  What  constitutes  malice. 

2423.  Necessity  of  diowing  malice  or  want  of  probable  cause.  ' 

2424.  Detaining  one  in  custody  for  purpose  of  eliciting  information  to  ba- 

used  against  others. 

2425.  Justification  under  warrant  or  order  of  court. 

2425(1).  Arkansas. 
2425(2).  Kentucky. 

2426.  Same — Warrant  based  on  aflSdavit  of  ofQcer  serving  warrant. 

2427.  legality  of  arrest  under  search  warrant. 

2428.  Arrest  under  void  procesa 

2429.  Liability  of  officer  making  arrest  under  John  Doe  warrant. 

2430.  Liability  for  arrest  without  warrant. 

2430(1).  Iowa. 
2430(2).  Michigan. 
2430(8).  Missouri. 
2480(4).  Texas. 

2431.  Same— Liability  of  carrier  for  causing  arrest  of  riotous  passenger. 

2432.  Manner  of  effecting  arrest  by  bail — ^Necessity  of  certified  copy  of  un*- 

dertaking. 

2433.  liability  of  police  commissioners  for  causing  arrest  for  wearing  p<K 

lice  uniform. 

2434.  Use  of  unnecessary  force  in  making  arrest 

2435.  Joint  UaMUty. 

2436.  Liability  for  aiding  and  abetting  wrongful  detention  by  others. 

2437.  Liability  for  giving  information  to  police  leading  to  arrest  of  plain- 

tiff. 
2433.    Besponsibility  of  master  for  acts  of  servant — Scope  of  employment 
2430.    Liability  of  corporation  for  ultra  vires  acts  of  agent. 

2440.  Effect  of  failure  to  prove  allegation  of  malicious  and  reckless  dis- 

regard of  plaintifTs  rights. 

2441.  Damages. 

2441(1).  Arkansas. 
2441(2).  Delaware. 
2441(8).  Kansas. 
2441(4).  Kentucky. 
2441  (5).  Michigan. 
2441(6).  Missouri. 
2441(7).  Virginia. 

2442.  Exemplary  damages. 

2442(1).  Delaware.  « 

2442(2).  Pennsylvania. 
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f  2443.    Right  to  exemplary  damages  as  affected  by  malice  or  absence   of 

malice. 
2443(1).  Missouri. 
2443(2).  Virginia. 

B.      CeIKINAL   LlABlLITT 

2444.    What  constitutes  imprisonment. 
See,  also,  Malicious  Prosecution. 

A.    Civil  Liability 

§  2419.    Elements  of  cause  of  action 
f  2419(1).    Alabana 

You  are  instructed  that,  before  you  can  find  against  the  defend- 
ant for  false  imprisonment,  you  must  be  reasonably  satisfied  that 
the  arrest  of  the  plaintiff  was  illegal.^ 

f  2419(2).   Delawars 

You  are  instructed  that  this  is  an  action  of  trespass,  brought  to 
recover  damages  for  an  alleged  false  imprisonment  of  the  plaintiff 
by  the  defendant.  False  imprisonment  is  an  unlawful  arrest  and 
detention  of  the  person  of  another,  either  with  or  withotit  a  -war- 
rant of  arrest.  It  consists  in  an  unlawful  restraint  upon  a  man's 
person,  or  control  over  the  freedom  of  his  movements,  by  force  or 
threats ;  and  every  such  restraint  or  confinement  is  unlawful,  where 
it  is  not  authorized  by  law.  The  actual  detention  of  the  person, 
and  the  unlawfulness  thereof,  constitute  the  trespass,  the  grava- 
men being  the  unlawfulness  of  the  imprisonment;  and  for  every 
such  imprisonment  the  officer  making  the  arrest  is  liable  in  dam- 
ages.* 

§  2419(3).    Pennsylvania 

You  are  instructed  that  the  plaintiff  claims  that  the  defendant. 

occupying  the  position  of  alderman  in  the  city  of ,  abused  the 

powers  conferred  upon  him  by  the  laws  of  this  state,  by  causing^ 
the  plaintiff  to  be  arrested  upon  a  charge  which  the  defendant 
knew  to  be  baseless,  or  at  least  had  no  reasonable  grounds  for  be- 
lieving to  be  true,  and  after  the  defendant's  arrest,  by  refusing 

him  an  opportunity  to  obtain  bail,  and  confining  him  in  the 

county  prison.  If  the  jury  are  satisfied,  from  a  fair  preponderance 
of  the  evidence,  that  both  or  either  of  these  allegations  arc  true, 
then  the  plaintiff  is  entitled  to  recover.  In  other  words,  if  the  jury 
believe,  from  a  fair  preponderance  of  the  evidence,  that  the  defend- 
ant instituted  this  prosecution,  knowing  it  to  be  baseless,  or  having 
no  reasonable  ground  for  believing  it  to  be  true,  or  if  the  jury  be- 

1  Sanders  v.  Davis,  4^  oo.  979,  153  2  Petit  v.  Colmary,  55  A.  344,  4  Pen- 

Ala.  375.  newill,  260. 
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lieve,  from  a  fair  preponderance  of  the  evidence,  that  the  defendant, 
when  the  plaintiff  was  arrested  and  brought  before  him,  refused, 
or  threw  obstacles  in  the  way  of  his  obtaining,  bail,  and  committed 
hira  to  the  prison  without  the  opportunity  of  obtaining  bail,  in 
either  of  these  cases,  and  in  both  of  these  cases,  the  verdict  of  the 
jury  will  have  to  be  in  favor  of  the  plaintiff,' 

§  2420.    What  constitutes  imprisonment 

See,  also,  post,  |  2444. 
I  2420(1).    Illinoia 

The  court  instructs  the  jury  that,  in  order  to  sustain  a  charge  of 
false  imprisonment,  it  is  not  necessary  for  the  plaintiff  to  show  that 
the  defendant  used  violence,  or  laid  hands  upon  her,  or  shut  her 
up  in  jail  or  prison ;  but  it  is  sufRcient  to  show  that  the  defendant, 
at  any  time  or  place,  in  any  manner  restrained  the  plaintiff  of  her 
liberty,  or  detained  her  in  any  manner  from  going  where  she  wished 
or  doing  what  she  wished,  provided  this  was  done  without  legal 
authority,  as  explained  in  these  instructions.* 

I  2420(2).    Michigan 

You  are  instructed  that  a  man  may  be  imprisoned  without  being 
taken  hold  of  by  persons  that  imprison  him.  Suppose,  for  instance, 
an  officer  comes  to  one  of  you  with  a  warrant,  and  says,  "I  want 
you  to  go  along  with  me,"  and  you  go  along  without  his  taking 
hold  of  you,  that  would  be  an  arrest.  It  is  not  necessary  that  he 
should  lay  his  hands  upon  you.  So,  if  a  man  comes  to  you  and 
-ays,  "If  you  don't  go  with  me  I  shall  shoot  you  1"  and  if  you  go 
with  him  through  fear,  although  he  does  not  touch  you,  it  would 
be  an  imprisonment.  And  if  a  man  comes  to  you  in  any  other  way 
and  uses  words,  or  accompanies  them  with  such  an  appearance, 
that  would  lead  you  to  be  in  fear  of  him,  or  make  you  comply  with 
his  demand,  that  would  be  an  imprisonment.  So,  in  this  case,  if 
the  defendants  came  to  this  plaintiff  and  told  him  they  wanted 
to  take  him  to  the  station  house,  and  he  complied,  seeing  the 
two  together  with  clubs  in  their  hands,  and  went  with  them  through 
fear,  that  would  be  imprisonment.* 

I  2420(3).   North  Carolina 

You  are  instructed  that,  in  order  to  constitute  an  arrest  it  is  not 
necessary  that  plaintiff  be  actually  imprisoned,  that  is,  put  in  jail, 
but  if  he  be  placed  in  custody,  restrained  of  his  liberty  for  any 
though  the  least  period  of  time,  then  he  is  imprisoned,  and,  if  such 
restraint  is  without  authority  or  warrant  of  law,  then  he  is  falsely 
imprisoned  and  illegally  restrained.* 

s  Grohnuum  v.  Kirschman,  32  A.  32,  b  Brushaber  v.  Stegemann,  22  Mich. 

168  Pa.  189.  266. 

*  Coolahan  v.  MarshaU  Field  &  Co.,  «  Lovick  ▼.  Atlantic  0)ast  Line  R. 

:r.9  ni.  App.  466.  Co..  40  S.  a  191,  129  N.  O.  427. 
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§  2421.    Reasonable  grounds  for  belief  in  guilt  of  plaintifiF 

You  are  instructed  that,  if  you  shall  believe  from  the  evidence  that 
previous  to  said  arrest  plaintiff's  child  had  been  shot,  or  killed, 

and  that  defendant  C,  as  chief  of  police  of  the  city  of had 

received  such  information  as  would  induce  a  person  of  ordinary 
prudence  and  discretion  to  believe  that  plaintiff  had  committed  a 
felony  by  shooting,  or  aiding  or  abetting  in  the  shooting,  of  said 
child,  and  that  said  C.,' relying  on  said  information,  had  reasonable 
grounds  to  believe,  and  did  believe,  that  a  felony  had  been  com- 
mitted by  plaintiff  in  the  shooting  of  said  child,  and,  acting  upon 
said  information  and  upon  reasonable  grounds  he  ordered  defend- 
ant S.  to  arrest  plaintiff,  although  you  may  believe  from  the  evi- 
dence that  in  fact  no  public  offense  had  been ,  committed  by  the 
plaintiff,  and  that  said  defendants  C.  and  S.,  or  either  of  them, 

carried  plaintiff,  after  she  was  arrested,  before ,  judge  of  the 

police  court,  for  an  examination  of  said  charge,  and  that 

said ,  after  evidence  was  heard  on  said  charge,  ordered  plain- 
tiff into  the  custody  of  defendant  £.,  and  plaintiff  was  then  and 
thereafter  confined  in  said  jail  under  said  order  from  said  judge, 
then  the  law  is  for  each  of  defendants,  and  you  will  so  find.^ 

§  2422.    What  constitutes  malice 

The  court  instructs  the  jury  that  an  improper  motive  may  be  in- 
ferred from  a  wrongful  act  based  upon  no  reasonable  ground,  and 
that  such  improper  motive  constitutes  malice  in  law ;  and  to  con- 
stitute such  malice  it  is  not  necessary  that  such  wrongful  act  should 
be  prompted  by  anger,  malevolence  or  vindictiveness,  but  such  in- 
ference of  malice  may  be  removed  by  the  evidence  in  the  case.* 

§  2423.    Necessity  of  showing  malice  or  want  of  probable  cause 

You  are  instructed  that,  if  the  plaintiff  was  restrained  of  his 
liberty  at  the  instance  of  the  defendant,  without  authority  or  pro- 
cess of  law  then  in  arriving  at  a  verdict  the  jury  should  disregard 
the  evidence  offered  by  defendant  tending  to  prove  probable  cause 
and  want  of  malice.' 

You  are  instructed  that,  if  the  plaintiff  was  restrained  of  his  liber- 
ty at  the  instance  of  defendant,  as  charged  in  the  petition,  then  it 
was  not  necessary  for  the  plaintiff  to  prove  malice  or  want  of  prob- 
able cause." 

^  Johnson  v.  Collins  (Ky.)  89  S.  W.  »  Pandjiris  v.  Hartman,  94  S.  W. 

253.  270,  196  Mo.  539. 

«  Sands  &  Co.  v.  NorveU,  101  S.  E.  lo  Pandjiris  v.  Hartman,  94  S.  W. 

668,  126  Ya.  384,  270,  196  Mo.  539. 
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§  2424.  Detaining  one  in  custody  for  purpose  off  eliciting  infor- 
mation to  be  used  against  others 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendants,  or  either  of  them,  caused  the  plaintiff 

to  be  taken  to in  order  to  extract  from  him  evidence  as  to 

the  guilt  of  another  person,  or  of  himself,  or  other  persons,  that 
then  under  the  evidence  in  this  case  such  detention  in  con- 
stituted false  imprisbnment,  and  they  must  find  a  verdict  against 
the  defendants,  or  the  one  who  caused,  or  aided,  abetted,,  counseled, 
advised,  or  ratified,  such  imprisonment,  in  favor  of  the  plaintiff 
for  such  sums  as  may  be  proper.^? 

The  court  instructs  the  jury  that  when  a  public  officer  holds  a 
warrant  for  the  arrest  of  any  person  charged  with  an  offense  that 
it  is  the  duty  of  such  .officer  as  speedily  as  may  be  to  carry  such 
person  before  some  justice  of  the  peace  for  examination  by  the  said 
justice,  and  that  the  officer  has  no  right  to  retain  the  prisoner  in 
his  custody  for  the  purpose  of  eliciting  from  him  evidence  to  be 
used  in  the  prosecution  of  some  other  person,  or  of  himself;  and  if 
they  believe  from  the  evidence  that  R.,  undertaking  to  act  as  an 
officer,  did  hold  the  plaintiff  and  confined  him  to  jail,  or  station 

houde,  of  the  city  of with  that  view,  then  such  conduct  on 

the  part  of  the  said  R.  was  a  wrongful  act,  and  constituted  false 
imprisonment;  and  if  they  further  believe  from  the  evidence  that 

H.,  agent  of  the  defendant ,  came  to  the  town  of ■  for 

the  purpose  of  aiding  in  the  investigation  of  the  alleged  robbery 
of  the  store  of  defendant,  and  of  recovering  the  stolen  goods  and 
prosecuting  the  guilty  parties,  and  in  furtherance  of  said  object  the 
said  H.  approved  the  action  of  the  said  R.  in  detaining  the  plain- 
tiff for  the  purposes  aforesaid,  and  accompanied  the  said  R.  to  the 

city  of ,  and  aided  him  in  the  effort  to  elicit  information  from 

the  plaintiff  while  "so  detained  in ,  then  the  said  defendant  is 

responsible  for  the  acts  of  said  agent,  and  the  jury  must  so  find." 

§  2425.    Justification  imder  warrant  or  order  of  court 

{2425(0.    Arkanau 

You  are  instructed  that  the  mayor  had  iurisdiction  to  issue  the 
warrant  in  question,  and  further  instructed  that  an  officer  is  fully 
protected  in  serving  a  warrant  that  is  fair  on  its  face." 

I  2425(2).    KMlttOfcy 

You  are  instructed  that,  although  you  may  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  was  arrested  by  defendants  C. 

11  Sands  &  CJo.  y.  NorveU,  101  S.  B.  is  Campbell  ?.  Hyde,  122  S.  W.  W, 
569,  126  Va.  384.                                          92  Ark.  12a 

12  Sands  &  Co.  T.  NorveU,  101  S. 
E.  569,  126  Va.  884. 
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and  S.,  respectively  chief  of  police  and  policeman,  unlawfully  and 
wrongfully,  or  without  having  any  reasonable  grounds  for  believ- 
ing that  plaintiff  had  committed  a  felony  before  she  was  arrested, 
yet  if  you  shall  further  believe  from  the  evidence  that  the  plain- 
tiff was  ordered  into  defendant  E.'s  custody,  and  to  be  confined  in 

the  jail  of  the  city  of ,  and  that  defendant  E.  received  and 

confined  the  plaintiff  in  jail  under  an  order  from  said  judge , 

then  the  law  is  for  the  defendant  E.,  and  you  will  so  find.** 

§  2426.  Same — Warrant  based  on  affidavit  of  officer  serving  war- 
rant 
You  are  instructed  that,  if  the  defendant,  upon  information  re- 
ceived from  credible  persons  of  such  a  nature  a  person  would  or- 
dinarily believe  to  be  true,  made  an  affidavit  charging  the  offense  of 
disturbing  the  peace,  and  believing  in  good  faith  and  without 
any  carelessness  on  his  part  that  the  plaintiff  H.  had  committed 
such  offense,  and  a  warrant  fair  upon  its  face  was  thereupon 
issued  by  the  mayor,  then  the  defendant  would  be  protected  in  act- 
ing under  such  warrant  as  if  the  affidavit  upon  which  the  warrant 
was  issued  had  been  made  by  some  other  person  in  good  faith.** 

§  2427.    Legality  of  arrest  under  search  warrant 

You  are  instructed  that,  if  you  find  that  the  plaintiff  was  arrested 
under  what  is  commonly  know  as  a  "search  warrant,"  then  we  say 
to  you  that  it  is  incumbent  upon  the  plaintiff  to  satisfy  you  by  a 
preponderance  of  the  evidence  that  the  arrest  so  made  was  un- 
lawful. The  statute  in  this  state  in  relation  to  a  search  warrant 
contains  this  provision:  "A  search  warrant  shall  not  authorize 
the  person  executing  it  to  search  any  dwelling  house  in  the  night- 
time, unless  the  magistrate,  or  justice,  shall  be  satisfied  that  it  is 
necessary  in  order  to  prevent  an  escape  or  removal  of  the  per- 
son, or  things,  to  be  searched  for;  and  then  thfr'authority  shall  be 
expressly  given  in  the  warrant."  If  you  find  from  the  search  war- 
rant in  evidence  before  you  that  it  authorized  the  defendant  to  en- 
ter the  house  of  the  plaintiff  in  the  daytime  only,  and  not  in  the 
nighttime,  as  it  is  alleged  by  the  plaintiff,  then  it  will  be  your  duty 
to  determine  from  the  evidence  whether  the  arrest  of  the  plaintiff 
was  made  before  or  after  entering  his  house,  if  made  in  the  night- 
time. For  if  the  arrest  was  effected  before  entering  the  plaintiff's 
house,  and  it  was  not  otherwise  made  unlawfully,  it  matters  not  that 
it  may  have  been  made  in  the  nighttime.  And  to  aid  you  in  deter- 
mining as  to  the  place  of  arrest  (that  is,  whether  it  was  made  in  or 
out  of  the  plaintiff's  house),  it  may  be  well  again  to  inform  you  as 
to  what  constitutes  an  arrest.    This  court  has  said  that,  "to  consti- 

'■*  .Johnson  v.  CoUIns,  S9  S.  W.  253.  i»  CampbeU  v.  Hyde,  122  S.  W.  99. 

92  Ark.  128. 
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tute  a  legal  arrest,  the  officer  must  lay  his  hand  on  the  defendant, 
or  otherwise  take  possession  of  his  person.  He  must  make  him  his 
prisoner  in  an  unequivocal  form.** 

You  are  instructed  that,  if  you  find  that  the  arrest  was  made  in 
the  plaintiff's  house,  then  it  will  remain  for  you  to  determine  wheth- 
er the  arrest  was  made  in  the  nighttime.  .By  "nighttime,"  under 
the  statute  authorizing  the  execution  of  a  search  warrant,  is  meant 
that  space  of  time  during  which  the  sun  is  below  the  horizon  of  the 
earth,  except  that  space  which  precedes  its  rising  and  follows  its 
setting,  during  which,  by  its  light,  the  countenance  of  a  man  may 
be  discerned.  If  you  find  the  arrest  was  made  in  the  house  of  the 
plaintiff,  and  during  that  space  of  time  which  follows  the  setting 
of  the  sun,  during  which,  by  its  light,  out  of  the  house,  the  coun- 
tenance of  a  man  might  be  discerned,  and  that  no  unnecessary  force 
was  used  in  executing  the  warrant,  then  such  an  arrest  would  not 
be  unlawful ;  and  if  you  find  that  the  arrest  was  made  in  the  house, 
in  the  nighttime,  and  that  the  officer  had  gone  into  the  house  at 
the  instance  of  the  plaintiff,  and  the  arrest  was  not  made  with  un- 
necessary violence,  then  such  an  arrest  was  not  unlawful.*^ 

§  2428.    Arrest  under  void  process 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  act  of  defendant  in  signing  the  warrant  caused  the  plain- 
tiff to  be  arrested  under  a  void  process,  then  they  must  find  for 
the  plaintiff." 

You  are  instructed  that,  although  you  may  believe  that  the  fact 
that  defendant  sigfned  the  warrant  did  not  cause  the  magistrate  to 
omit  signing  it,  yet,  if  you  further  believe  that  defendant  continued 
to  prosecute  the  plaintiff  with  full  knowledge  of  the  void  condition 
of  the  ivarrant,  the  plaintiff  is  entitled  to  recover. *• 

§  2429.  Liability  of  officer  making  arrest  under  John  Doe  warrant 
The  court  instructs  the  jury  that  the  arrest  was  made  on  what  is 
known  as  a  John  Doe  warrant,  upon  which  kind  of  a  .warrant  an 
officer  is  authorized  to  arrest  the  person  guilty  of  the  offense 
charged  in  the  information  upon  which  such  warrant  is  issued. 
If,  however,  by  virtue  of  such  warrant,  he  arrests  a  person  who  did 
not  commit  the  felony,  he  will  be  liable  to  the  person  so  arrested 
in  damages,  unless  he  had  reasonable  grounds  for  believing,  and 
does  believe,  that  the  person  whom  he  arrests  is  the  person  who 
committed  the  felony.  It  is  admitted  in  this  case  that  the  plaintiff 
did  not  commit  the  felony  charged  in  the  information,  upon  which 

"Petit   y.    Colmary    (Del.)    55   A.  i«  Gates  v.    McGlaun,  39   So.   607, 

344,  4  PamewiU,  266.  145  Ala.  656. 

IT  Petit  V.  Colmary  (Del.)  55  A.  344,  i*  Gates  v.   McGlaun,  39  So.  607, 

4  PennewiU,  266.  145  Ala.  656. 
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the  warrant  in  qubstion  was  issued.  Therefore  the  sole  question 
for  you  to  determine  is  whether  or  not,  in  arresting  the  plaintiff, 
the  defendant  had  reasonable  grounds  for  believing,  and  did  believe, 
that  the  plaintiff  had  committed  the  felony  charged  in  the  infor- 
mation. If  he  did  have  such  reasonable  grounds  for  so  believing 
that  the  plaintiff  committed  the  felony  charged  in  the  information 
upon  which  the  warrant  was  issued,  and  did  so  believe,  he  is  not 
liable  in  this  action.  If  on  the  other  hand,  he  did  not  have  rea- 
sonable  grounds  for  believing  that  the  plaintiff  was  the  man  who 
committed  the  felony  charged  in  the  information  upon  which  the 
warrant  was  issued,  or  if  he  did  not  believe  the  plaintiff  was  such 
man,  then  he  is  liable  in  damage  to  plaintiff.  What  would  be  rea* 
sonable  gprounds  for  believing  that  plaintiff  was  the  man  who  com- 
mitted the  felony  charged  in  the  information  in  question  is  to  be 
determined  by  you,  and  in  determining  that  question  you  should 
determine  wheAer  or  not  the  defendant  exercised  reasonable  care 
and  prudence  in  ascertaining  whether  the  plaintiff  had  committed 
the  crime  charged  or  not,  and  whether  he  used  such  methods  of  in- 
vestigating the  same  as  a  reasonably  prudent  officer  wpuld  use 
under  the  5ame  circumstances  in  ascertaining  that  fact,  and  wheth- 
er, under  the  facts  so  ascertained,  a  reasonably  prudent  officer 
would  make  the  arrest;  and  if  you  find  from  the  evidence  that  a 
reasonably  prudent  officer,  having  the;  knowledge  at  hand  and  the 
means  of  knowledge  at  hand  that  the  defendant  had,  would  not, 
before  making  such  arrest,  have  made  any  further  investigation  to 
ascertain  whether  or  not  the  plaintiff  committed  the  crime  charged, 
and  would  have  arrested  the  plaintiff  under  the  same  circumstanc- 
es as  did  the  defendant,  then  your  verdict  should  be  for  the  de- 
fendant. On  the  other  hand,  if  you  find  that  a  reasonably  prudent 
officer  would  not  have  arrested  the  plaintiff  under  the  circum- 
stances as  disclosed  by  the  evidence,  without  making  further  in- 
vestigation as  to  whether  or  not  the  plaintiff  was  the  individual 
who  committed  the  crime  charged,  then  your  verdict  should  be  for 
the  plaintiff.** 

§  2430.    Liability  for  arrest  without  warrant 
i  2430(1).    Iowa 

You  are  instructed  that  in  this  case  it  is  admitted  by  the  defend- 
ant that  he  had  no  warrant  for  the  arrest  of  the  plaintiff.  The 
laws  of  the  state  permit  an  arrest  without  a  warrant,  or  "on  view," 
as  it  is  sometimes  termed,  either  (1)  when  a  public  offense  is  com- 
mitted or  attempted  in  the  presence  of  the  officer;  or  (2)  when  a 
public  offense  has  been  in  fact  committed,  and  he  has  reasonable 

so  Wliite  T,^  Jansen,  142  P.  1140,    81  Wasli.  435. 
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ground  for  believing  that  the  person  to  be  arrested  has  committed 
it  It  is  claimed  by  the  defendant  in  his  answer  that  he  arrested 
plaintiff  for  the  first  cause,  that  as,  for  a  public  offense  committed 
or  attempted  in  his  presence ;  and,  unless  this  fact  has  been  proven 
by  him  by  a  fair  preponderance  of  the  evidence,  his  plea  of  justifi- 
cation has  failed,  and  justification  at  your  hands  cannot  be  made 
out  upon  any  other  ground  than  that  set  up  by  the  defendant  in 
his  plea  of  justification.*^ 

|24S0(2).    Miohlgan 

The  court  instructs  the  jury  that,  if  they  shall  find  that  the 
plaintiff,  at  the  time  she  was  arrested  by  the  defendant,  was  con- 
ducting herself  in  an  orderly  manner,  and  not  committing  any 
breach  of  the  peace,  then  the  defendant  had  no  right  or  authority 
to  arrest  her.** 

You  are  instructed  that  no  officer  is  justified  in  making  an  ar- 
rest without  a  warrant,  when  the  person  whom  he  arrests  is  peace- 
able, and  not  engaged  in  open  violence;  as,  for  example,  by  fight- 
ing, engaging  in  a  riot,  or  about  to  escape  after  committing  a  fel- 
ony.** 

You  are  instructed  that  the  law  does  not  look  with  favor  on  ar- 
rests made  without  a  warrant,  and  an  arrest  without  a  warrant 
cannot  be  justified  if  the  person  arrested  was  not  engaged  in  a 
breach  of  the  peace ;  as,  for  an  example,  in  fighting,  or  in  a  riot,  or 
about  to  escape  after  having,  committed  a  felony.** 

The  court  instructs  the  jury  that,  if  the  jury  shall  find  that  the 
plaintiff  was,  at  the  time  she  was  arrested,  walking  on  the  street, 
without  molesting  any  one,  then  she  was  not  committing  any  act 
that  would  justify  the  defendant  in  arresting  her  without  a  war- 
rant,  and  his  act  in  arresting  her  was  unjustifiable,  and  the  burden 
is  on  him  to  justify  the  act.** 

I  2430(3).    Missouri 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  the  case  that  on  or  about  the day  of ,  in  the 

city  of , county,  state  of  ,  the  defendant  re- 
quested Police  Officers  and  to  arrest  plaintiff  and 

take  him  to  jail,  and  in  pursuance  of  said  request  said  police  of- 
ficers did  arrest  plaintiff  and  take  him  to  the  city  jail  in  said  city, 

«i  Stewart  v.  Feeley,  02  N.  W.  670,  a*  Pinkerton  v.  Verberg,  44  N.  W. 

118  Iowa,  524.  579.  78  Mich.  575,  7  L.  R.  A.  507.  18 

2«  Pinkerton  v.  Verberg,  44  N.  W.  Am.  St.  Rfip.  473. 

579,  78  Mich.  573,  7  L.  R.  A.  507,  18  25  Pinkerton  v.  Verberg,  44  N.  W. 

Am.  St.  Rep.  473.  579,  78  Mich.  573,  7  L.  R.  A.  507,  18 

2«  Pinkerton  v.  Verberg,  44  N.  W.  Am.  St  Rep.  473. 
579,  78  Mich.  573,  7  L.  RV  A,  507,  18 
Am.  St  H^.  473. 
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and  therein  imprisoned  plaintiff  for hours,  or  any  number 

of  hours,  and  that  defendant  was  discharged  from  said  imprison- 
ment before  this  suit  was  brought,  then  plaintiff  is  entitled  to  re- 
cover in  this  action  such  damages  as  the  jury  may  believe  from  the 
evidence  will  compensate  plaintiff  for  said  wrongful  arrest  and  im- 
prisonment, including  compensation  for  any  pain  or.  mental  an- 
guish that  the  jury  may  believe  from  the  evidence  plaintiff  sus- 
tained by  reason  of  said  imprisonment,  if  any.** 

§  2430(4).    Texas 

You  are  instructed  that  this  is  an  action  by  plaintiff  against  de- 
fendant, for  the  illegal  arrest  by  defendant  of  plaintiff,  under  cir- 
cumstances of  aggravation,  as  alleged  by  plaintiff.    Under  the  laws 

of ,  no  civil  officer  has  the  right  to  arrest  a  citizen  of 

unless  he  has  a  warrant,  and,  if  demanded,  unless  he  exhibits  same, 
or  unless  some  offense  against  the  criminal  law  is  committed,  by 
the  person  arrested^  in  the  presence  of  the  officer." 

You  are  instructed  that  if  defendant,  being  then  the  sheriff  of 
county,  without  having  ip  his  hand  any  capias  for  the  ar- 
rest of  plaintiff,  arrested  him  and  put  him  in  th^  custody  of  his 
jailer,  with  instructions  to  take  him  to  jail,  and  if  afterwards,  and 
after  said  jailer  had  released  the  prisoner,  under  a  suggestion  that 
there  was  no  capias,  nor  offense  committed  in  the  sheriff's  pres- 
ence, defendant,  in  an  insulting  and  unlawful  manner,  again,  with- 
out any  capias,  arrested  plaintiff  and  maltreated  him,  then  find 
for  plaintiff,  and  assess  such  a  sum,  by  way  of  and  for  damages,  as 
you  deem  adequate  and  proper,  considering  the  nature  of  the  facts 
proved.** 

You  are  instructed  that  it  is  no  defense  that  the  sheriff  sup- 
posed he  had  a  capias ;  nor  had  he  any  right  to  know  if  there  was 
an  indictment  for  a  misdemeanor,  or  any  other  indictment,  against 

.    Until  a  capias  was  issued  and  placed  in  his  hands,  he  had 

no  right  to  arrest ,  nor  in  any  manner  to  molest  him,  be- 
cause there  had  been  an  indictment,  if  there  was  any.** 

You  are  instructed  that  drunkenness  of  the  officer  is  not  an  ex- 
cuse, but  may  be  received  by  the  jury  as  an  aggravation ;  but  the 
jury  will  consider  the  whole  facts,  and  from  them  find  such  dam- 
ages as  you  deem  adequate  and  proper.** 

§  2431.     Same — Liability  of  carrier  for  causing  arrest  of  riotous 
passenger 
You  are  instructed  that,  if  the  plaintiff  was  riotous  and  disor- 
derly, the  conductor  had  the  right  to  eject  him ;   that,  if  the  con- 

»«  Thomrson  v.  Bucholz.  81  S.  W.  2t  HaU  v.  O'Malley,  49  Tex.  70. 

490,  107  Mo.  App.  121.    The  answer  «8  Hall  v.  O'Malley,  49  Tex.  70. 

of  the  defendant  was  a  general  de-  «•  Hall  v.  0*Malley,  49  Tex.  70. 

nial.  to  Hall  v.  O'Malley,  49  Tex.  70. 
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due  tor  was  unable  to  do  this  by  reason  of  the  threat  of  resistance, 
then  the  conductor  was  justified  in  requesting  the  first  pc^ice  of- 
ficer whom  he  could  find  to  arrest  the  plaintiff,  and  if  the  jury  fur- 
ther find  that  the  police  officer  at  the depot  was  the  first 

police  officer  the  conductor  saw,  and  that  the  conductor  used  due 
diligence  in  procuring  a  police  officer,  and  that  the  conductor  di- 
rected the  police  officer  to  arrest  the  plaintiff  for  said  disorderly 
conduct,  then  the  defendant  is  not  liable  for  this  arrest,  and  the 
verdict  of  the  jury  must  be  for  the  defendant.** 

The  court  instructs  the  jury  that,  if  the  jury  find  that  the  plain- 

tiflF,  when  he  was  on  the  train  coming  from to ^  and 

when  he  arrived  in  the station,  was  acting  in  an  intoxicated 

and  disorderly  manner,  then  the  conduct  of  the  plaintiff  justified 
the  conductor  in  requesting  the  police  officer,  who  was  present,  to 
arrest  him  at  once,  without  a  warrant,  on  the  charge  of  disorderly 
conduct,  and  for  this  arrest  the  defendant  is  not  liable,  and  the  ver- 
dict of  the  jury  must  be  for  the  defendant'* 

The  court  instructs  the  jury  that  there  is  no  evidence  in  this 
case  legally  sufficient  to  show  that  the  defendant  violated  any  of 
the  plaintiff's  rights  as  a  passenger  until  the  conductor  directed 

the  arrest  of  the  plaintiff  in  the depot,  and  if  the  jury  find 

that  the  plaintiff,  at  the  time  he  was  arrested  in  the depot, 

was  intoxicated  and  disorderly,  then  his  arrest  at  the  direction  of 
the  conductor  was  warranted  by  the  condition  and  conduct  of  the 
plaintiff  at  that  time,  and  the  verdict  of  the  jury  must  be  for  the 
defendant.** 

Tfic  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintiff 
to  behave  in  a  quiet  and  orderly  manner  while  a  passenger  on  the 
train  of  the  defendant,  and  that  it  was  the  duty  of  the  conductor 
to  maintain  order  on  said  train,  and,  if  the  plaintiff  was  acting  in 
a  disorderly  manner  on  said  train,  the  conductor  could  eject  him 
from  said  train;  and  if  the  jury  find  that  the  plaintiff,  while  a 
passenger  on  said  train,  was  acting  in  a  disorderly  manner,  and 
was  threatened  with  expulsion  from  said  train  by  the  conductor, 
and  that,  on  account  of  the  companionship  of  the  plaintiff  with 
other  persons,  who  were  also  disorderly  and  riotous,  the  conduc- 
tor could  not  properly  make  the  attempt  to  expel  the  plaintiff  from 
the  train,  as  the  plaintiff  and  his  companions  stated  that  they 
would  resist  any  attempt  to  expel  them  from  tht  train,  then  the 
conductor  was  justified  in  requesting  the  first  police  officer  whom 
he  could  find  to  arrest  the  plaintiff;    and  if  the  jury  further  find 

ti  Baltimore  &  O.  R.  Co.  v.  Gain.  31  »  Baltimore  &  O.  R.  Co.  v.  Gain. 
A.  801,  81  Md.  87.  28  L.  R.  A.  688.  81  Md.  87.  31  A.  801,  28  U  R.  A.  688. 

S3  Baltimore  &  O.  R.  Go.  v.  Cain.  81 
Md.  87.  31  A.  801,  28  L.  R.  A.  688. 
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that  the  police  officer  at  the •  depot  was  the  first  police  of- 
ficer the  conductor  saw,  and  that  the  conductor  used  due  dilig^ence 
in  procuring  a  police  officer,  and  that  the  conductor  directed  the 
police  officer  to  arrest  the  plaintiff  for  said  disorderly  conduct, 
the  defendant  is  not  liable  for  this  arrest,  and  the  verdict  of  the 
jury  must  be  for  the  defendant.** 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plain- 
tiff to  behave  in  a  quiet  and  orderly  manner  while  a  passenger  on 
the  train  of  the  defendant,  and  that  it  was  the  duty  of  the  con- 
ductor to  maintain  order  on  the  said  train  and  if  the  plaintiff  "was 
acting  in  a  disorderly  manner  on  said  train  the  conductor  could 
eject  him  from  the  train;  and  if  the  jury  find  that  the  plaintiif, 
while  a  passenger  on  said  train,  was  acting  in  a  disorderly  manner, 
and  was  threatened  with  expulsion  from  the  train  by  the  said  con- 
ductor, and  that  on  account  of  the  companionship  of  the  plaintiff 
with  other  persons,  who  were  also  disorderly  and  riotous,  the  con- 
ductor could  not  properly  make  the  attempt  to  expel  the  plain  t\^ 
from  the  train,,  as  the  plaintiff  and  his  companions  stated  that  they 
would  resist  any  attempt  to  expel  them  from  the  train,  and  that 
the  disorderly  conduct  of  the  plaintiff  continued  up  to  the  time  he 
left  the  cars  in  the  depot  of  the  defendant  at  ^ ,  then  the  con- 
ductor was  justified  in  pointing  out  said  plaintiff  to  any  police  of- 
ficer who  might  be  present  when  said  plaintiff  left  the  cars,  and 
requesting  his  arrest  upon  the  charge  of  disorderly  conduct,  and 
for  this  arrest  the  defendant  would  not  be  liable;  and  if  the  jury 

further  find  that,  upon  the  arrival  of  the  train  in  the depot, 

the  conductor  did  point  out  the  plaintiff  to  a  police  officer  and  re- 
quest his  arrest  upon  the  charge  of  disorderly  conduct,  the  ver- 
dict of  the  jury  must  be  for  the  defendant^ 

§  2432.  Manner  of  effecting  arrest  by  bail — Necessity  of  certified 
copy  of  undertaking 

The  court  charges  the  jury  that,  if  they  believe  the  evidence  in 
this  case,  the  detention  of  the  plaintiff  from  the  time  he  was  taken 

from 's  store  and  brought  to and  placed  in  jail  until 

he  was  carried  back  to  the  point  on  the  railroad  where  's 

store  is  situated  was  in  violation  of  the  law.'* 

The  court  charges  the  jury  that  the  defendant  had  no  authority 
under  the  law  to  place  plaintiff,  or  cause  him  to  be  placed,  in  the 
jail  of county ;  and  the  court  charges  the  jury  that  the  in- 
carceration of  the  plaintiff  in  the  jail  at was  an  unlawful 

act.*' 

«4  Baltimore  &  O.  R.  Co.  v.  C5aln,  81  •«  Gray  v.  Strickland,  60  So.  152, 

Md.  87,  SI  A.  801,  28  L.  R.  A.  688.  163  Ala.  344. 

JJ  5  Baltimore  A  O.  R,  Co.  v.  Cain,  «7  Gray  v.  Strickland,  50  So.  152, 

61  Md.  87,  31  A.  801,  28  L.  R.  A.  688.  168  AUu  344. 
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§  2433.  Liability  of  police  commissioaeni  for  causing  arrest  for 
wearing  police  uniform 

The  court  instructs  the  jury  that  the  defendants,  acting  as  a 
board  of  police  commissioners,  or  a  majority  thereof,  had  no  right 
to  order  the  arrest  of  the  plaintiff  for  publicly  wearing  the  uniform 
and  badge  prescribed  by  said  board  for  the  police  force.** 

The  court  further  instructs  the  jury  that  the  defendants  had  no 
right,  in  their  capacities  as  individuals,  to  give  such  order.** 

The  court  further  instructs  the  jury  that,  if  they  shall  beh'eve 
from  the  evidence  that  the  defendants,  whether  acting  as  the  board 
of  police  commissioners  or  as  individuals,  did  issue  an  order  for 
the  arrest  of  the  plaintiff  for  so  wearing  such  uniform,  and  that  be- 
cause of  such  order  so  issued  the  said  plaintiff  was  arrested  and 
imprisoned,  then  they  must  find  for  the  plaintiff.** 

§  2434.    Use  of  unnecessary  force  in  making  arrest 

You  are  instructed  that,  if  you  find  that  the  defendant  was  not 
authorized  to  make  the  arrest  of  the  plaintiff  when  and  where  it 
was  made,  or  that  the  arrest  was  unlawful,  in  that  the  constable 
used  unnecessary  force  in  making  the  arrest,  then  your  verdict 
should  be  for  the  plaintiff.  For  if  the  officer  was  resisted,  and 
he,  in  retaliation,  used  more  force  or  greater  violence  than  was 
reasonably  necessary  to  effect  the  arrest,  then  he  would  be  witliout 
justification,  and  the  arrest  so  made  would  be  unlawful.*^ 

§  2435.    Joint  liability 

The  jury  are  instructed  that  if  the  Jury  believe,  from  the  evi- 
dence, that  the  plaintiff  had  not  committed  any  offense  alleged  in 
the  defendants'  pleas,  and  that  both  of  the  defendants  concurred 
in  laying  hands  on  him  and  arresting  him,  then  the  jury  are  in- 
structed that  they  should  find  both  the  defendants  guilty,  and  as- 
sess the  plaintiff's  damages.** 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evi- 
dence and  under  the  instructions  herewith  given,  that  the  defend- 
ants, H.  and  M.  were  both  engaged  in  the  common  purpose  of 
unlawfully  arresting  the  plaintiff,  and  that  H.  had  laid  hold  of 
the  plaintiff,  and  that  M.  immediately  afterwards,  in  pursuance 
of  said  common  purpose  of  unlawfully  arresting  said  plaintiff, 
struck  said  plaintiff  with  a  club,  and  that  said  striking  was  done 
in  the  presence  of  H.,  and  that  H.  did  not  try  to  prevent  the  same, 
but,  on  the  contrary  thereof,  adopted  and  approved  said  act  of  said 

»« Bolton  V.  V^Unes,  26  S.  E.  847,  -ii  Petit  v.  Colmary  (Del.)  55  A.  344, 

94  Va.  393.  64  Am.  St  Rep.  737.  4  PennewiU,  266. 

»» Bolton  v.  Vellines.  26  S.  E.  847,  *s  MuUin  v.  Spangenberg,  112  IlL 

94  Va.  393,  64  Am.  St  Rep.  737.  140. 

««  Boltmi  V.  Vellines,  26  S.  E.  847, 
94  Va.  393,  64  Am.  St.  Rep.  737. 


§  2436  INSTRUCTIONS  TO  JURIES  2742 

M.  in  striking  said  plaintiff,  then  the  jury  are  instructed  that 
said  H.  is  as  responsible  in  this  action  for  said  striking  as  is  M.** 

§  2436.     Liability  for  aiding  and  abetting  wrongful  detention  by 
others 

The  court  instructs  the  jury  that  even  though  they  may  believe 
from  the  evidence  that  the  defendants  had  the  plaintiff  arrested, 
and  that  they  had  reasonable  grounds  for  procuring  a  warrant  of 
arrest,  and  were  justified  under  the  law  in  doing  so,  yet  the  de- 
fendants were  bound  under  the  law,  after  procuring  the  arrest 
of  the  plaintiff,  to  deal  with  the  plaintiff  in  a  legal  and  proper  man- 
ner;  and  if  they  further  believe  from  the  evidence  that  after  the 

arrest  of  the  said  plaintiff  by ,  a  constable  of  the  county  of 

,  R.,  who  was  aiding  in  the  investigation  of  the  robbery  of 

the  store  of  the  defendant,  objected  to  having  the  plaintiff's  case 
dealt  with  promptly  by  a  justice,  or  objected  to  granting  him  bail, 
but  took  possession  of  the  plaintiff,  either  with  or  without  the  con- 
sent of  the  said  constable,  and  in  connection  with  H.,  agent  of  de- 
fendant, sought  to  hold  the  plaintiff  in  custody,  in  order  to  elicit 
from  him  evidence  tending  either  to  the  conviction  of  the  plaintiff 
or  any  other  person,  and  with  that  view  carried  him  from  the  coun- 
ty of to  the  city  of ,  and  placed  or  detained  him  in 

the  jail,  or  station  house,  of  the  said  city,  where  he  was  confined 
during  the  night,  and  the  next  morning  took  the  plaintiff  to  the 

Hotel,  and  there  sought  to  extract  from  him  a  confession  of 

guilt,  or  evidence  tending  to  show  the  guilt  of  some  other  person, 

and  then  conveyed  him  back  to  ,  where  the  plaintiff  was 

released  from  custody,  then  the  custody  of  the  plaintiff'  by  the 
said  R.  was  illegal,  and  constituted  a  false  imprisonment;  and 
if  the  jury  further  believe  from  the  evidence  that  H.,  as  agent  of 
defendant  counseled  and  advised,  or  aided  and  abetted,  or  assisted 
in  or  encouraged,  or  ratified  the  detention  of  the  plaintiff  for  the 
purposes  aforesaid,  then  the  said  defendants  are  responsible  for  the 
false  imprisonment  of  the  plaintiff,  and  the  jury  must  find  the  said 
defendants  liable  in  this  action.** 

§  2437.    Liability  for  giving  information  to  police  leading  to  ar- 
rest of  plaintiff 

You  are  instructed  that,  when  a  person  in  good  faith,  acting  as 
a  reasonable  and  cautious  man  under  the  circumstances,  upon  in- 
formation which  he  has  received  believes  that  property  of  his  own 
or  of  another  in  which  he  is  interested  has  been  stolen,  he  has 
a  right  to  inform  the  police  of  the  fact,  and  of  his  belief  so  formed, 
and  if  in  doing  so  he  acts  without  any  malice  or  sinister  motive 

43  Mullin   V.   Spangeuberg,   112  111.  -**  Sands  &  Co.  v.  NorveU,  101  S.  E. 

140.  5G9,  126  Va.  384. 
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he  is  not  responsible  for  any  arrest  which  may  follow  made  by 
the  police  authorities  acting  upon  their  own  volition,  although 
based  in  whole  or  in  part  upon  the  information  that  he  may  have 
given  such  police  authorities..*' 

§  2438.  Responsibility  of  master  for  acts  of  servant — Scope  of 
employment 
You  are  told  that  the  law  does  not  authorize  a  conductor  or 
special  agent  of  a  railroad  company  to  make  arrests  for  murder; 
and,  if  they  do  so,  the  company  can  be  held  liable  for  wrongful 
arrests  only  upon  proof  that  they  were  authorized  by  the  com- 
pany to  make  such  arrests,  and  were  acting  within  the  scope  of 
their  employment  and  in  the  furtherance  of  »the  business  of  the 
company  in  making  the  same.  There  is  no  presumption  that  they 
were  so  acting;  but  it  devolves  upon  the  plaintiff  to  show  by  the 
greater  weight  of  the  evidence  that  the  servant  alleged  to  have 
made  or  caused  the  arrest  was  authorized  to  make  the  same,  or 
that  the  same  was  subsequently  ratified,  and,  if  in  this  case  the 
plaintiff  has  failed  to  show  these  facts  by  a  preponderance  of  the 
evidence,  your  verdict  should  be  for  the  defendant** 

§  2439.    Liability  of  cozporation  for  ultra  vires  acts  of  agent 

You  are  instructed  that  it  is  no  defense  to  the  corporation  that 
the  acts  complained  of  were  ultra  vires,  for  it  matters  not  how 
much  in  excess  of  its  authority  the  wrongful  act  may  be  if  such 
act  has  been  done  by  the  agent  or  attorney  while  acting  withifi 
the  scope  of  his  authority  either  express  or  implied.*' 

§  2440.  Effect  of  failure  to  prove  allegation  of  malicious  and 
reckless  disregard  of  plaintiff's  rights 
The  court  instructs  the  jury  that  the  burden  of  proof  is  upon 
the  plaintiff  to  satisfy  your  minds  by  a  preponderance  of  evidence 
that  the  defendants  wrongfully  conspired  and  colluded  with  each 
other  to  have  the  plaintiff  incarcerated  in  the  lunatic  asylum  un- 
lawfully and  against  her  will,  each  defendant  acting  his  part  ma- 
liciously, wantonly,  and  out  of  a  spirit  of  reckless  disregard  for 
the  rights  and  liberties  of  the  plaintiff,  and  with  intent  to  injure 
the  plaintiff  in  h^  reputation  and  character  and  standing  before 
the  people,  and  that  she  was  in  fact  thereby  damaged ;  and  that, 
if  the  evidence  fails  to  so  satisfy  your  minds,  you  should  find  for 
the  defendants  upon  this  allegation  in  the  declaration,  but  that 
should  not  of  itself  bar  recovery  for  actual  damages,  if  the  jury 

«  Van  Dorn  v.  Kimball,  100  N.  W.  Sims,  152  S.  W.  985,  106  Ark.  109,  44 
m,  100  Neb.  590.  L.  R.  A.  (N.  S.)  1156. 

*«  St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  4T  Lovlck  v.  Atlantic  Coast  Une  R. 

Co.,  40  S.  E.  191.  129  N.  C.  427. 
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should  believe  from  the  evidence  that  the  plaintiff  is  entitled  to 
recover  actual  damages.** 

§  2441.    Damages 

§2441(1).    Arkansas 

You  are  instructed  if  you  find  for  the  plaintiff  that  it  will  be  your 
duty  to  assess  his  damages,  and  that  in  doing  so  you  may  take 
into  consideration  any  injuries  inflicted  upon  the  plaintiff,  the  pain 
and  suffering  incident  thereto,  his  humiliation  and  mortification, 
and  assess  his  damages  at  such  a  sum  as  in  your  judgment  yjou. 
may  find  from  the  testimony  would  compensate  him  for  the  in- 
juries done,  pain,  suffering,  and  humiliation.** 

i  2441(2).    Delaware 

You  are  instructed  that  the  plaintiff  claims  in  this  case  both  com- 
pensatory and  exemplary  or  punitive  damages;  and,  if  you  find 
that  the  defendant  made  an  unlawful  arrest  of  the  plaintiff,  you 
should  find  a  verdict  in  his  favor  for  such  expenses,  if  any,  as  were 
reasonably  incurred  in  procuring  his  discharge,  for  his  loss  of 
time,  for  his  physical  and  mental  suffering,  and  for  the  humilia- 
tion which  the  arrest  and  incarceration  may  have  occasioned  hixn.**^ 

§2441(3).    Kaneas 

You  are  instructed  that,  in  awarding  such  damages,  you  may 
consider  the  character  of  plaintiff's  injuries,  what  physical  injury, 
if  any,  he  sustained,  also  the  mental  suffering,  if  any,  also  any 
sense  of  shame  or  humiliation  suffered  on  account  of  his  imprison- 
ment, if  any,  and  award  him  such  damages  as  will  be  fair  com- 
pensation in  the  premises.** 

§  2441(4).   Kentucky 

You  are  instructed  that,  if  you  shall  believe  from  the  evidence 
in  this  case  that  at  the  time  complained  of  by  plaintiff  the  de- 
fendants   ,  ,  and  — ,  or  either  of  them,  unlaw- 
fully, wrongfully,  or  without  having  any  reasonable  grounds  to 
believe  plaintiff   had  committed  a  felony,   arrested  plaintiff   and 

placed  her  in  the  jail  house  of  the  city  of ^  and  deprived  her 

of  her  liberty  for  any  time,  then  the  law  is  for  the  plaintiff,  and 
you  will  find  for  her  such  sum  as  damages  as'  you  may  believe 
from  the  evidence  will  fairly  compensate  her  for  being  deprived 
of  her  liberty,  or  for  any  impairment  of  her  health,  or  for  any 
physical  and  mental  suffering,  or  for  all  of  them,  which  you  may 

48  Bacon  v.  Bacon,  24  So.  968,  76  co  PetIt  v.  CJolmary,  55  A.  S44,  4 
Miss.  458.  Pennewin,  2^. 

*»  St.  liouls,  I.  M.  ft  S.  Ry.  Co.  v.  bi  l^mmon  v.  King,  148  P.  750,  95 

Hndfion,  130  S.  W.  634,  95  Ark«  50C.      Kan.  524,  L.  R.  A.  1915E,  882,  Ann. 

Cas.  1917E,  401. 
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believe  from  the  evidence  was  the  direct  or  proximate  result  of  said 
imprisonment,  but  not  exceeding  the  amount  claimed  in  the  peti- 
tion, to  wit,  $ .    But,  unless  you  shall  so  believe  from  the 

evidence,  you  will  find  for  the  defendants.'* 

1  2441  (5).     Mlohlgui 

The  court  instructs  the  jury  that,  if  the  jury  shall  find  from  the 
evidence  that  the  plaintiff  at  the  time  of  her  arrest,  was  walking 
-on  the  street  in  a  lawful  manner,  then  the  jury  would  be  warranted 
in  f^oing  beyond  actual  damages,  and  giving  the  plaintiff  a  fur- 
ther sum  as  exemplary  damages.** 

12441(6).    MiSMVrf 

You  are  instructed  that,  if  the  defendant  caused  the  plaintiff  to 
be  arrested  and  imprisoned,  without  process  of  law,  and  against 

plaintiff's  will,  and  so  held  for  a  period  of hours,  the  jury 

should  find  for  the  plaintiff,  and  assess  his  damages  in  such  sum 
as  they  believe  from  the  evidence  he  ought  to  recover,  not  ex- 
ceeding the  sum  of  $ ,  the  amount  sued  for  in  the  petition.** 

I  2441(7).    VIrfliBia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  defendants  were  guilty  of  the  wrongful  act  or  acts 
alleged  in  the  declaration,  they  must  award  to  the  plaintiff  such 
compensation  in  damages  as  he  may  prove  for  the  loss  of  time,  for 
suffering,  bodily  and  mentally,  the  humiliation  and  damage,  if  any, 
to  his  reputation,  sustained  by  reason  of  such  wrongful  act  or 
acts  And  if  the  jury  believe,  from  the  evidence,  the  s'aid  wrong- 
hil  act  or  acts  to  have  been  committed  by  the  defendants  with 
malice,  they  may  also  award  to  the  plaintiff  punitive  damages.** 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  defendants  were  guilty  of  the  wrongful  act  or  acts  alleged 
in  the  declaration,  they  must  award  to  the  plaintiff  such  compensa- 
tion in  damages  as  he  may  prove  for  the  loss  of  time,  for  the  suffer- 
ing, bodily  and  mental,  sustained  by  reason  of  such  wrongful  act 
or  acts,  and  for  expenses  incurred  in  procuring  discharge  from 
restraint,  including  a  reasonable  attorney's  fee.  And  if  the  jury 
believe  from  the  evidence  the  said  wrongful  act  or  acts  to  have 
been  committed  by  the  defendants  with  malice,  they  may  also 
award  to  the  plaintiff  punitive  damages.** 

»« Johnson  v.  Comns,  89  S.  W.  253.  »«  Sands  ft  (3o.  v.  Norvell,  101  8. 

»«  Pinkerton  v.  Verberg,  44  N.  W.  B.  500, 126  Va.  384. 

679,  78  Mich.  573,  7  L.  R.  A,  507,  18  oe  Bolton  v.  Vellines,  26  S.  E.  847, 

Am,  St  R^.  473.  94  Va.  393,  64  Am.  St  Rep.  737. 

s*PandJlrls  v.  Hartman,  94  S.  W. 
270,  196  Ala  539. 
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§  2442.     Exemplary  damages 

£ee,  also,  ante,  |  2441(5),  (7). 
$  2442(1).    Delaware 

You  are  instructed  that,  in  actions  for  false  imprisonment,  when 
exemplary  damages  are  claimed,  the  defendant  may,  in  mitigation 
of  these,  show  to  the  jury  that  he  was  resisted  by  the  plaintiff  in 
his  effort  to  effect  the  arrest  of  the  latter,  and  any  relevant  cir- 
cumstances showing  a  reasonable  provocation  for  a  resort  to  force 
on  the  part  of  the  officer  in  making  the  arrest.  The  general  rule 
as  to  exemplary  damages  is  that,  when  an  injury  has  been  inflicted 
maliciously  and  wantonly,  the  jury  are  not  restricted  to  actual  or 
compensatory  damages,  but  may  give  such  damages  in  addition 
thereto  as  the  circumstances  of  the  case  seem  to  warrant,  to  deter 
others  from  like  offenses.  You  will  now  take  this  case,  gentlemen, 
and  render  your  verdict  for  that  party  in  whose  favor  the  evi- 
dence preponderates.*' 

§  2442(2).    Penneylvania 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
defendant  instigated  this  prosecution,  or  refused  bail,  because  of 
a  personal  ill  will,  or  because  of  any  sinister  motive  towards  this 
l^laintiff,  then  you  may  find  for  the  latter  not  only  such  damages 
as  will  compensate  him  for  the  injuries  he  has  sustained,  but  such 
damages  as  will  punish  the  defendant  for  an  act  so  grossly  in  vio- 
lation of  his  duties.** 

§  2443.    Right  to  exemplary  damages  as  affected  by  malice  or  ab- 

sence  of  malice 
§  2443(1).   Miesouri 

The  court  instructs  the  jury  that  malice  in  law  is  a  wrongful 
act  done  intentionally  against  a  person  and  will  not  justify  an  al- 
lowance of  punitive  or  exemplary  damages  unless  the  wrongful 
act  was  done  vexatiously,  wantonly,  or  in  reckless  disregard  and 
in  contempt  of  the  rights  of  the  person  toward  whom  it  was  di- 
rected. If  you  believe  and  find  from  the  evidence  that  the  arrest 
and  detention  in  question  were  done  with  malice  in  law — that  is 
to  say,  in  a  spirit  of  wanton,  reckless  disregard  of  plaintiff  and  con- 
tempt for  his  rights — then  you  may  at  your  discretion  allow  him, 
in  addition  to  actual  or  compensatory  damages,  punitive  or  exem- 
plary damages,  and  you  are  further  instructed  that,  if  you  find 
and  believe  from  the  evidence  that  the  defendants  or  any  one  of 
them  had  an  honest  claim  or  probable  cause  to  believe  that  plain- 
tiff was  the  person  charged  with  the  offense  of  embezzlement,  and 

67  Petit  V.   Colmary,  55  A.  344,  4  b»  Grohmann  v.  Kirschman,  32  A. 

PennewHl,  26(1.  32,  1G8  Pa.  189. 
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that  such  person  was  guilty  of  such  charge,  you  may  take  such 
facts  into  consideration  in  mitigation  of  punitive  damages.** 

(2443(2).    Vimiala 

The  court  further  instrUtts  the  jury  that  an  improper  motive 
may  be  inferred  from  a  wrongful  act  based  upon  no  reasonable 
ground,  and  that  such  improper  motive  constitutes  malice  in  law. 
And  to  constitute  such  malice  it  is  not  necessary  that  such  wrong;- 
ful  act  should  be  prompted  by  anger,  malevolence,  or  vindictive- 
ness.  but  such  inference  of  malice  may  be  removed  by  the  evi- 
dence in  the  case.** 


B.    Criminal  Liability 

§  2444.    What  constitutes  imprisonment 

The  jury  are  instructed  that,  the  threat  must  be  such  as  is  cal- 
culated to  operate  upon  the  person  threatened,  and  inspire  a  just 
iear  of  some  injury  to  his  person,  reputation,  or  property,  or  to 
the  person,  reputation,  or  property  of  another;  and  the  jury  are 
to  consider  the  age,  sex,  condition,  disposition,  or  health  of  the 
person  threatened  in  determining  whether  the  threat  was  sufficient 
to  have  intimidated  and  prevented  such  person  from  moving  be- 
vond  the  bounds  in  which  he  was  detained.*^ 

« 

s»Hutdiinson  v.  Sunshine  Oil  Ck).  «i  Meyer  y.  State  (Tex.  Cr.  App.) 
lApp.)  218  S.  W.  951.  49  S.  W.  600. 

eo  Bolton  t.  VeUines,  26  S.  E.  847, 
U  Va.  303,  64  Am.  St  Rep.  737. 
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CHAPTER  CXXXVII 
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I  2445.    Elements  of  offenBe. 

§  2445.    Elements  of  offense 

You  are  instructed  that  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  in ,  did  on  or 

about  the ,  and  within years  next  before  the  filing  of 

the    information    herein,    unlawfully    and    falsely    assume    and 

pretend  to  be  a  deputy  sheriff  of county,  and  did  then  and 

there  take  upon  himself  to  act  as  such  officer,  and  as  such  officer  did 
try  to  arrest,  and  did  demand  the  arrest  of, and,  while  pre- 
tending to  be  such  deputy  sheriff,  did  demand  that submit  to 

arrest  by  him  (the  said  ),  while  falsely  pretending  to  be  such 

deputy  sheriff,  and  that  in  truth  and  in  fact  the  said ,  at  the 

time  alleged,  was  not  a  deputy  sheriff,  and  that  he  was  not  author- 
ized to  do  and  perform  and  do  said  acts  and  things,  and  that  the  said 

knew  that  he  was  not  such  deputy  sheriff  as  he  pretended 

to  be,  you  will  find  the  defendant  guilty  and  assess  his  punishment 

at  any  term  in  the  county  jail  not  exceeding months,  or 

you  may,  in  your  discretion,  assess  his  punishment  by  a  fine  in  any 
sum  not  exceeding  $ .* 

1  Brown  ▼.  SUte,  170  S.  W.  714,  75  Tex.  Or.  R.  322. 
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CHAPTER  CXXXVIII 
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A.    Iir  Gbneral 

\244fL    Definition  and  elements  of  offense. 
2446(1).  Arkansas. 
2446(2).  Delaware. 
2446(8).  Illinois. 
2446(4).  Massachusetts. 
2446(5).  Mlssonri. 
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2448.  Falsity  of  representations  as  to  ownership. 

2448(1).  Arkansas. 
2448(2).  Texas. 

2449.  Necessity  that  pretense  should  be  calculated  to  deceive. 

2449(1).  Delaware. 

2449(2).  District  of  Golnmbia. 

2450.  Necessity  that  pretenses  shall  be  calculated  to  deceive  persons  of 

ordinary  prudence. 

2451.  Intent  to  cheat  and  defraud.  • 

2451(1).  Delaware. 
2451(2).  Colorado. 
2451(3).  Texas. 

2452.  Knowledge  by  defendant  ot  falsity  of  representations. 

2468.    Necessity  of  showing  that  false  pretenses  were  effective  cause  of 

inducing  prosecuting  witness  to  part  with  property. 
2453(1).  Alabama. 
2453(2).  Arkansas. 
2453(3).  Delaware. 
2453(4).  Massachusetts. 
2453(5).  Texas. 
2453(6).  Washington. 

2454.  Effect  of  mere  proinlse. 

2455.  Necessity  of  intent  to  defraud  particular  person. 

2456.  Necessity  of  intent  to  defraud  at  time  of  making  false  representation. 

2457.  Gorporation  as  "person"  deflrauded  within  statute. 

2458.  Necessity  that  allegations  concerning  prosecuting  witness  should  be 

proven. 
2458.  .  Necessity  of  proving  all  of  pretenses  alleged. 

2460.  Effect  of  evidence  of  similar  transactions. 

2460(1).  Massachusetts. 
2460(2).  Missouri. 

2461.  Sufficiency  of  evidence. 

2462.  Sufficiency  of  proof  of  intent  to  defraud. 

2462(1).  Delaware. 
2462(2).  Missouri. 

B.    PAjrncui.AB  Fobms  or  Swiivdijko 

2463.  Procuring  false  claim  to  be  presented  against  dty  by  third  person. 

2464.  liiability  of  municipal  employee  for  defrauding  dty  by  presenting 

false  claim. 

2465.  Liability  for  practicing .  confidence  game--Three<!ard  monte. 

2466.  Elements  of  offense  of  attempt  to  obtain  money  by  confidence  game. 
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C.    Obtainino  Signature  to  ant  Wbitten  Instbument  bt  ant  False 

Pbetensk  or  Token 

§  2467.  Making  of  false  statement. 

2468.  Intent  of  defendant 

2469.  Whether  signature  obtained  by  false  pretense. 

2470.  Character  of  instrument  signed. 

2471.  Necessity  of  proTing  every  false  pretense  alleged. 

See,  also,  Larceny. 

A.    In  Generai, 

§  2446.     Definition  and  elements  of  offense 
I  2446(1).   Arkaatas 

You  are  instructed  that  the  obtaining  of  the  satisfaction  of  a 
debt  by  a  false  pretense  would  not  sustain  the  charge  in  the  indict- 
ment. But  if  the  evidence  showed  beyond  a  reasonable  doubt  that 
the  defendant,  for  the  purpose  of  cheating  and  defrauding  the  said 

,  a  firm  composed  of and ,  as  aforesaid,  out  ot 

their  money,  out  of  this  check  for  $ — ,  falsely  represented  to 

them  that  he  owned  three  acres  of  land  in ,  that  the  title  was 

clear  and  unincumbered,  that  he  owed  nothing  on  it,  and  if,  by  that 

means,  he  obtained  from  said  firm  a  check  of  the  value  of  $ . 

as  alleged  in  the  indictment,  and  that  it  occurred  in  this  county 

within  years  before  the  finding  of  this  indictment,  then 

you  may  find  him  guilty.    If  you  entertain  a  reasonable  doubt  as 

to  whether  he  made  these  pretenses  to ,  or  as  to  whether 

or  not  he  obtained  the  check  under  these  pretenses,  or  if  you  en- 
tertain a  reasonable  doubt  as  to  whether  or  not  he  owned  that  land, 
and  these  pretenses  were  false,  you  will  give  him  the  benefit  of 
the  doubt  and  acquit  him.* 

You  are  instructed  that  there  was  another  allegation  in  the  in- 
dictment charged  against  the  defendant — ^that  he  represented  to 

these  parties  that  he  did  not  owe  one  cent  on  the  land  at , 

If  you  find  that  the  state  has  shown  that  is  false  from  the  evidence 
in  this  case,  and  that  by  means  of  that  and  other  false  pretense 
charged  he  obtained  the  check,  why,  he  would  still  be  guilty.* 

I  2446(2).    Daiawaro 

You  are  instructed  that  a  false  pretense  has  been  defined  to  be 
such  a  fraudulent  representation  of  a  fact,  past  or  existing,  by  a 
person  who  knows  it  to  be  untrue,  as  is  adapted  to  induce  the  per- 
son to  whom  it  is  made  to  part  with  something  of  value ;  and  it 
may  consist  in  any  act,  word,  symbol,  or  token  calculated  to  de- 
ceive another,  and  knowingly  and  designedly  employed  by  any  per- 

1  Shelton  v.  State.  131  S.  W.  871,  «  Shelton  v.  State,  131  S.  W.  871. 

96  Ark.  237.  96  Ark.  237. 
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son  with  intent  to  defraud  another  of  money  or  other  personal 
property.* 

{2446(3).    Illinois 

You  arc  instructed  that  the  defendant  is  on  trial,  charged  with 

intent  to  defraud  the Commission  Company  by  designedly 

obtaining  from  said  company  the  sum  of  $ ,  by,  on  the  — 

ddy  of ,  unlawfully,  knowingly,  and  falsely  pretending  and 

representing  to ,  the  president  of  the  said  company,  that  he, 

the  said  defendant,  had  purchased head  of  cattle  from  the 

firm  of  in  ,  in  the  state  of ,  and  that  he,  the 

said  defendant,  was  then  and  there  the  owner  of  said  cattle,  and  that 

the  same  were  then  and  there miles  north  and  west  of , 

in  the  state  of .  If  the  jury  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  did  on  said  day  so  rep- 
resent to  said ,  and  that  such  representations  were  false  and 

then  know^n  to  be  so  by  the  defendant,  and  made  by  him  for  the 

purpose  of  obtaining  said  sum  of  money,  and  that  the  said 

believed   such  representations,  and  that  said  Commission 

Company,  relying  thereon  and  induced  thereby,  paid  out  the  sum  of 
S — - —  upon  the  draft  of  the  said  defendant,  and  at  his  request, 
then  the  jury  should  find  the  defendant  guilty.* 

I  2446(4).    Massachusetts: 

You  are  instructed  that,  in  order  to  convict  the  defendant,  you 
must  believe  from  the  evidence:  (1)  That  some  of  the  pretenses 
of  an  existing  fact  alleged  in  the  indictment  were  made  by  the  de- 
fendant. (2)  That  they  were  made  designedly,  and  with  an  intent 
to  defraud.  (3)  That  such  pretense  or  pretenses  were  false.  (4) 
That  the  property  was  obtained  by  means  of  such  false  pretenses ; 
that  is,  that  but  for  such  false  pretense  the  owner  would  not  have 
parted  with  his  property.* 

f  2446(5).    Misssuri 

You  are  instructed  that  if  you  believe  and  find  from  the  evidence, 

under  these  instructions,  that  at  the  city  of and  the  state  of 

,  on  or  about  the ,  or  at  any  time  within years 

next  before  the  filing  of  the  information  herein,  the  defendant,  with 
intent  to  cheat  and  defraud  one  P.,  knowingly,  designedly,  and 
falsely,  did  state,  pretend,  and  represent  to  the  said  P.  that  a  cer- 
tain corporation  known  and  named  the Manufacturing  Com- 
pany, and  incorporated  and  existing  under  the  laws  of  the  state  of 

,  then  and  there  had  a  capital  stock  of  $ -'  fully  paid  up ; 

that  said  corporation  was  then  and  there  in  good  and  solvent  con- 

3  State  V.  Holden,  79  A.  215,  2  4  Moore  v.  People.  92  lU.  App.  137. 
Boyee,  429;  State  v.  Briscoe,  67  A.  c  Commonwealth  v.  DevUn,  6  N.  E. 
154,  6  Pennevill,  401.  64,  141  Mass.  423. 
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dition  and  circumstances  and  doing  a  good  business;  that  said 
corporation,  the Manufacturing  Company,  had  a  brick  man- 
ufacturing plant,  at  which  plant  said  corporation  was  then  and 

there  manufacturing brick  per  day  by  steam  power;   that 

the  said  defendant  was  then  and  there  the  owner  of shares 

of  the  capital  stock  of  said  corporation,  and  that  the  said 

shares  of  stock  were  then  and  there  of  the  value  of  $ f  or 

either  one  or  all  of  said  representations ;  and  you  further  find  from 
the  evidence  that  such  false  statements,  pretenses,  and  represen- 
tations, or  either  of  them,  so  made  by  the  defendant  aforesaid,  were 
relied  on  and  believed  to  be  true  by  the  said  P.  and  he  was  de- 
ceived thereby,  and  then  and  there  and  thereby  unlawfully  and 
fraudulently  induced  to  pay,  deliver,  and  transfer  to  the  said  defend- 
ant two  certificates  of  deposit,  dated ^  issued  to  the  said  P. 

by  the Bank  of ^  for  the  sum  of  $ each,  and  of 

the  value  of  $ ,  and  one  certain  promissory  note  made  by  the 

said  P.  dated  at on  the day  of ^  payable 

months  after  date,  for  the  sum  of  $ ^  and  of  the  value  of 

$ ^  as  and  for  part  purchase  price  of  said  shares  of  stock  of 

the  said Manufacturing  Company,  and  that  the  said  money 

so  paid  over  and  delivered  to  the  defendant  was  of  the  value  of 

$ — or  more,  and  was  the  money  and  property  of  the  said  P. ; 

and  you  further  find  from  the  evidence  that  the  defendant,  by 
means  of  said  false  statements,  pretenses,  and  representations  so 
made  as  aforesaid,  or  any  one  of  them,  and  with  the  unlawful  and 
fraudulent  intent  to  cheat  and  defraud  the  said  P.  and  for  that  pur- 
pose, did  then  and  there  obtain  said  money  and  note,  or  any  part 

thereof,  of  the  value  of  $ or  more ;  and  you  further  find  from 

the  evidence  that  said  statements,  pretenses,  and  representations, 
or  any  one  of  them,  were  untrue,  and  so  known  by  the  defendant 
at  the  time  to  be  untrue  and  false,  and  that  the  said Man- 
ufacturing Company  then  and  there  did  not  have  a  capital  stock 

of  $ fully  paid  up,  and  that  said  corporation  was  not  then 

and  there  in  good  and  solvent  condition  and  circumstances  and  do- 
ing a  good  business,  and  that  said  corporation,  the Manu- 
facturing Company,  did  not  have  a  brick  manufacturing  plant  at 
which  plant  said  corporation  was  then  and  there  manufacturing 

brick  per  day  by  steam  power,  or  that  the  said  defendant  was 

not  then  and  there  the  owner  of shares  of  the  capital  stock  of 

said  corporation,  or  that  the  said shares  of  stock  were  not 

then  and  therd  of  the  value  of  $ ,  as  stated  in  the  information 

herein,  and  that  defendant  unlawfully  and  fraudulently  made  said 
false  statements,  pretenses,  and  representations,  or  any  one  of  them, 
for  the  purpose  and  with  the  intent  unlawfully  and  fraudulently  to 
cheat  and  defraud  the  said  P. — ^then  you  should  find  the  defendant 
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gu3ty  as  charged  in  the  information ;  and,  unless  you  so  find  the 
facts,  you  should  acquit  the  defendant.  If  you  find  the  defendant 
guilty  as  charged,  you  will  assess  his  punishment  at  imprisonment 
in  the  penitentiary  for  a  tenn  of  not  less  than  ■  years  nor 

more  than  — years.* 

§  2447.    Falsity  of  representations 

You  are  further  instructed  that  the  law  requires  the  capital 
stock  of  all  business  and  manufacturing  corporations  shall  be  paid 
up  in  lawful  money  of  the  United  States,  or  in  property  or  serv- 
ices at  their  fair  market  value  before  it  can  be  fully  paid  up ;  then, 
if  you  believe  and  find  from  the  evidence  in  this  case  that  the  capi- 
tal stock  of  the Manufacturing  Company  was  fully  paid  up 

either  in  money  or  in  property  and  services  at  their  fair  market 

value,  or  partly  in  each,  on ,  you  will  find  that  said  capital 

stock  was  fully  paid  up  at  that  time.* 

§  2448.    Falsity  of  representations  as  to  ownership 
12448(1).    ArkasMs 

You  are  instructed*  that  the  defendant  represented  himself  as 
the  owner  of  this  land  in  fee  simple,  that  there  were  no  incum- 
brances against  it,  not  a  scratch  of  a  pen  against  it,  as  some  of  the 
witnesses  testify,  if  that  is  true,  he  is  not  guilty  of  anything,  or,  if 
the  state  has  failed  to  show  that  that  is  not  true,  he  is  not  guilty 
of  anything.* 

12448(2).    T«xai 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  that 

the  defendant  bought  the  mules  in  question  from  one ,  and 

that  their  minds  met  on  the  terms  of  the  trade  and  the  terms  of  the 

payment,  and  that  said '- —  accepted  $ in  part  payment 

therefor,  and  then  delivered  the  possession  of  said  mules  to  defend- 
ant, relying  on  his  promise  for  the  subsequent  payment  of  the  bal- 
ance, then  the  title  to  said  mules  passed  to  defendant,  and,  if  you 
find  the  facts  so  to  be  or  if  you  have  a  reasonable  doubt  thereof, 
you  must  acquit  the  defendant.* 

§  2449.    Necessity  that  pretense  should  be  calculated  to  deceive 

i  2440(1).    Dalawart 

The  court  instructs  the  jury  that  the  alleged  pretense  must  be 
not  only  false,  but  also  of  such  a  nature  as  is  calculated  to  de- 

« State  V.  Eeyes,  93  S.  W.  801,  196         s  Shelton  v.  State,  131  •&.  W.  871, 

Ho.  136,  6  li.  B.  A.  (N.  S.)  369,  7  06  Ark.  237. 
Ann.  Gas.  23.  »  Melton  y.  State,  140  S.  W.  781,  63 

7  State  y.  E^es,  98  S.  W.  801,  196  T^x.  Cr.  B.  573. 
Ho.  136,  6  L.  B.  A.  (N.  S.)  369,  7  Axuu 
Ca&  23. 
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cejve.  It  must  have  enabled  the  defendant  to  obtain  the  property 
and  have  influenced  or  induced  the  prosecuting  witness  to  part  with 
the  same.** 

f  2449(2).    DistHet  of  ColuBillla  ^ 

The  jury  are  instructed  that  it  is  not  necessary,  to  constitute  the 
crime  of  obtaining  money  by  false  pretenses,  that  the  false  repre- 
sentations, willfully  made  by  the  defendant,  and  in  fact  relied  upon 
by  his  victim,  should  be  direct,  definite,  and  positive  statements  of 
fact;  it  is  enough  if  the  said  false  statements  and  representations 
are  artfully  and  indirectly  drawn,  so  that  they  are  sufficient  to  de- 
ceive a  person  of  ordinary  intelligence,  and  in  fact  did  deceive  in 
the  case  at  bar.** 

§  2450.    Necessity  that  pretenses  shall  be  calculated  to  deceive  per- 
sons of  ordinary  prudence 

The  court  instructs  the  jury  that,  in  order  to  constitute  a  false 
pretense  within  the  meaning  of  the  statute,  the  pretense  need  not 
be  such  as  will  impose  upon  a  person  of  ordinary  prudence,  or  such 
as  cannot  be  guarded  against  but  by  that  caution  or  common  pru- 
dence; but  any  pretense  which  deceives  the' person  designed  to  be 
deceived  thereby  is  sufficient,  although  it  would  not  deceive  a  per- 
son of  ordinary  prudence,  or  would  not  deceive  some  other  person 
or  persons  under  the  like  circumstances.** 

§  2451.    Intent  to  cheat  and  defraud 
§  2451(1).    Delaware 

The  court  instructs  the  jury  that,  if  you  believe  that  the  bill, 
when  presented  to  the  levy  court,  was  false  and  fraudulent,  known 
to  the  defendant  to  be  so,  and  was  intended  by  the  defendant  to 
deceive  and  defraud  the  said  treasurer,  an  offer  by  the  defendant 
to  change  or  correct  the  bill  after  it  was  presented  would  be  imma- 
terial to  this  case.    The  gist  of  the  charge  in  this  case  is  the  intent 

to  deceive  the  treasurer  of county  by  means  of  the  alleged 

false  bill  presented  to  the  levy  court  on .  The  intent,  there- 
fore, is  the  important  and  material  element  of  the  case.  It  is  not  a 
presumption  of  law,  but  the  material  fact,  and  must  be  proved  by 
the  state  to  your  satisfaction.  But  it  is  not  essential  that  such  in- 
tent should  be  proved  by  direct  testimony.  It  may  be  proved  by 
circumstantial  testimony,  and  the  jury  may  therefore  consider  any 
statements  and  acts  of  the  defendant,  and  any  other  facts  and  cir- 
cumstan<:es  disclosed  by  the  evidence,  which  in  their  judgment 
show  the  existence  of  such  intent.*' 

10  State  V.  Holden,  79  A.  215,  2  12  Qarke  v.  People,  171  P.  69,  G4 
Boyce,  429.  Colo.   Ift4. 

11  Partridge  v.  United  States,  39  13  state  v.  Hartnett,  74  A.  82,  7 
App.  D.  C.  571,  Ann.  Cas.  1917D,  622.  Penneivill,  204. 
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You  are  instructed  that  the  intent  to  cheat  and  defraud  is  an  es- 
sential element  of  the  offense  charged,  and  must  be  proved,  like 
any  other  material  element  of  the  charge,  in  order  to  convict  the 
prisoner;  but  such  proof  may  be  made  either  by  direct  or  circum- 
stantial evidence,  and  it  is  your  province  and  duty  to  carefully  con- 
sider all  the  facts  and  circumstances  disclosed  by  the  evidence  in 
determining  whether  such  intent  existed  or  not.^* 

12451(2).   Colorado 

The  court  further  instructs  the  jury  that,  if  you  believe  from  the 
evidence  that  the  defendant  and  one  B.  owned  practically  all  of 
the  stock  of  the  R.  Ccxmpany,  and. that  the  said  B.  owned  practically 
all  of  the  stock  of  the  E.  Company,  and  made  a  verbal  agreement 
to  consolidate  them,  and  cease  selling  stock  in  the  E.  Company, 
and  represent  all  of  the  property  of  both  companies  under  the  name 
of  the  R.  Company,  and  that  all  of  the  representations  of  defendant 
as  to  said  ditches,  reservoirs,  and  other  property  being  the  property 
of  the  R.  Company  were  made  under  a  belief  that  he  had  a  legal 
right  to  so  represent  them,  then  he  should  be  acquitted,  though  he 
may  have  been  in  error  as  to  such  right ;  or,  if  the  evidence  raises 
a  reasonable  doubt  in  your  minds  as  to  the  honesty  of  his  intentions 
in  making  such  representations,  then  you  should  give  him  the  bene- 
fit of  such  doubt  and  acquit  him.** 

i245l(S).     Toxat 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  piece  of  iron  in  question  fell  from  the  wagon  of  the  defend- 
ant without  the  knowledge  of  defendant,  or  that  he  did  not  know 
that  the  weight  of  said  iron  was  included  in  the  weight  given  in  the 
certificate  furnished  by  the  weigher,  and  that  same  was  included  by 
mistake,  if  you  believe  same  was  so  included  by  mistake,  and  that 
such  mistake,  if  a  mistake,  was  an  honest  one  on  the  part  of  de- 
fendant, you  will  acquit  the  defendant,  or  if  you  have  a  reasonable 
doubt  as  to  either  of  those  questions,  you  will  acquit  him.** 

§  2452.     Knowledge  by  defendant  of  falsity  of  representations 

The  court  instructs  the  jury  that  the  representation  or 'pretense 
must  be  shown  by  the  state  not  only  to  have  been  false,  but  it  must 
also  be  shown  that  the  defendant  knew  at  the  time  that  it  was 
false.*' 

The  court  instructs  the  jury  that  a  false  pretense  has  been  de- 
fined to  be  "such  a  fraudulent  representation  of  a  fact,  past  or 
existing,  by  a  person  who  knew  it  to  be  untrue,  as  is  adapted  to 

1*  State  V.   Briscoe,  67  A.   154,   6  i«  Speet  v.  State.  97  S.  W.  469,  50 

PennewlU,  401.  Tex.  Cr.  R.  273. 

«  Stoltz  y.  People,  148  P»  865,  59  it  State  v.  Holden  (Del.)  79  A,  215, 

Colo.  342.  2  Boyce,  429. 
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induce  the  person  to  whom  it  is  made  to  part  with  something  of 
value/'  In  order  to  find  the  defendant  guilty  under  this  indict- 
ment, you  must  be  satisfied  from  the  evidence  beyond  a  reasonable 
doubt  (1)  that  the  defendant  knowingly  made  a  false  pretense; 
that  is,  that  he  presented,  or  authorized  to  be  presented,  to  the 

levy  court  of  this  county  on  the day  of ,  a  false  bill, 

he  himself  actually  knowing  at  the  time  that  such  bill  was  false.^' 

§  2453.    Necessity  of  showing  that  false  pretenses  were  e£Pective 
cause  of  inducing  prosecuting  witness  to  part  with 
property 
t  2453(1).   Alabama 
The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 

evidence  that parted  with  their  property  upon  the  faith  of 

the  mortgage,  and  not  upon  the  representations  made  by  defendant, 
if  he  did  make  one,  you  should  find  the  defendant  not  guilty.** 

i  2453(2).    Arkansas 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  power  of  attorney  was  drafted  by  the  witness  P.  at  the 
request  of  the  prosecuting  witness,  B.,  or  at  her  request  in  con- 
junction with  her  mother  and  defendant  O.,  that  it  was  written 
by  P.  as  he  was  requested  to  do  so  by  said  B.  or  her  mother,  or 
by  O.  with  their  consent,  and  that  he  explained  it  to  said  B.  and 
that  she  understood  the  nature  and  character  of  the  instrument 
she  was  signing,  and  that  she  was  not  deceived  by  the  defendant's 
representations  as  to  the  nature  of  said  instrument,  the  defendant 
would  not  be  guilty  as  charged.** 

i  2453(3).    Dalawar* 

The  court  instructs  the  jury  that  if ^  at  the  time  he  ex- 
changed his  oxen  for  the  defendant's  horse,  was  not  induced  or  in- 
fluenced to  make  the  exchange  by  the  alleged  false  representation 
of  the  defendant,  but  relied  upon  his  own  judgment  or  upon  the 
judgment  of  any  other  than  the  defendant,  your  verdi.ct  should  be' 
not  guilty.*^  ' 

i  2453(4).    MassaoriMflittt 

You  are  instructed  that,  in  order  to  convict  the  defendant,  yon 
must  find  from  the  evidence  that  the  property  was  obtained  by 
means  of  such  false  pretenses ;  that  is,  that  but  for  such  pretense^ 
the  owner  would  not  have  parted  with  his  property.  The  defend 
ant  claims  that  he  has  proved  a  delivery  of  the  property,  accordin| 

Instate  v.  Hartnett  (Del.)  74  A.  so  Parker  v.  State,  187  &  W.  2591 
82.  7  PennewiU,  204.  98  Ark.  675.  J 

10  Meek  y.  State,  28  So.  155,  117  a  i  state  y.  Holden,  79  A.  215,  I 
Ala.  116.  Boyce,  429. 
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to  a  custom,  before  the  pretenses  were  made  which  are  reh'ed  on, 
and  that,  therefore,  the  property  was  not  obtained  by  the  defendant 
through  such  pretenses.  His  contention  that  such  custom  may  be 
established  by  a  preponderance  of  evidence  is  correct  in  law,  and, 
if  established  as  he  claims,  would  affect  the  owner  with  knowledge 
of  it;  but  the  jury  will  consider  that  a  delivery  may  be  an  absolute 
or  a  conditional  delivery,  and  the  law  is  this :  that  if  the  sale  to 
the  defendant  was  a  sale  for  cash,  then  it  was  a  conditional  sale,  and 
vested  no  title  in  the  purchaser  until  payment.  A  mere  constructive 
or  even  a  manual  delivery  would  not  in  such  a  case  deprive  the  own- 
er of  his  property.  In  order  to  have  such  an  effect,  the  delivery 
must  be  absolute  under  such  circumstances  as  to  show  a  waiver  of 
such  condition  of  sale.^* 

12453(5).   Texas 

Gentlemen  of  the  jury,  in  this  cause  I  charge  you  at  the  request 
of  defendant's  counsel  that  if  you  find  and  believe  that  the  prosecut- 
ing witness, ,  before  accepting  the  note  set  out  and  describ- 
ed in   the  indictment  herein,  advised  with  ,  ,  and 

9  or  either  of  them,  about  selling  the  property  described  in 

said  indictment  to  the  defendant,  and  accepting  their  unsecured 
note  .for  the  price  of  same,  and  that  she  acted  on  said  advice,  if 
any,  at  the  time  she  accepted  said  note,  if  she  did,  or  if  you  have  a 
reasonable  doubt  as  to  whether  she  did  so  act  on  said  advice,  if 
any,  you  will  acquit  the  defendant,  and  say  by  your  verdict  not 
guilty.*^ 

i  2453(6).    Wathlagtoa 

You  are  instructed  that  it  is  not  sufficient  that  there  be  merely 
a  false  representation,  but  the  prosecuting  witness  must  have  relied 
upon  it.  In  other  words,  the  false  representation  must  have  bqen 
the  effective  cause  in  inducing  the  prosecuting  witness  to  part  with 
her  money.  Therefore,  if  the  prosecuting  witness  had  knowledge 
of  the  truth,  or  did  not  believe  the  representation,  or,  believing  it, 
yet  parted  with  the  money  on  some  other  inducement,  or  if  the 
prosecuting  witness  investigated  for  herself  and  parted  with  the 
money,  relying  entirely  on  the  results  of  her  own  independent  in- 
vestigation, no  crime  has  been  committed,  even  though  the  repre- 
sentation was  false,  if,  as  a  matter  of  fact,  it  was  false.  Neither 
can  the  defendants  be  convicted  if  the  representation  was  made 
after  the  money  was  obtained.  On  the  other  hand,  I  instruct  you 
that  the  law  does  not-  require  that  a  false  representation  should 
have  been  the  sole  means,  or  the  principal  means,  of  inducing  the 

• 

ts  Commonwealtli  y.  Devlin,  6  N.  ss  Whitebead  v.  State,  196  S.  W. 
iL  64,  141  MaoB.  423.  851,  81  Tex.  Cr.  B.  278» 
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defrauded  person,  if  any,  to  part  with  the  money,  but  it  is  sufficient 
if  such  representation  was  believed  and  relied  upon  by  such  person, 
and  in  some  measure  operated  to  induce  her  to  part  with  her 
property.** 

§  2454.    Effect  of  mere  promise 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 
the  evidence  that  at  or  about  the  time  that  the  defendant  delivered 

to  -: the  check  mentioned  in  evidence  he  told  or  represented  to 

the  said that  he  did  not,  at  that  time,  have  sufficient  money 

in  the  Bank  of to  take  up  or  pay  such  check,  and  further 

represented  to  said that  the  money  would  be  in  said  bank  to 

meet  said  check  within  a  few  days,  and  that  the  said ,  act- 
ing upon  said  representations  and  promises,  parted  with  the  mules 
mentioned  in  evidence,  then  the  court  instructs  the  jury  that  you 
cannot  convict,  but  must  return  a  verdict  of  not  guilty.** 

§  2455.    Necessity  of  intent  to  defraud  particular  person 

The  court  instructs  the  jury  that  you  must  be  also  satisfied  be- 
yond a  reasonable  doubt  that  the  bill  was  presented  by  the  de- 
fendant, or  by  his  directions,  with  intent  to  cheat  and  defraud 
— ♦  treasurer  of  this  county.*® 

§  2456.  Necessity  of  intent  to  defraud  at  time  of  making  false 
*  representation 
The  court  instructs  the  jury  that  it  is  not  requisite  that  the  per- 
son charged  should  have  intended  and  designed  by  such  pretense 
at  the  time  of  making  the  same  to  obtain  the  money  from  the 
person  from  whom  it  is  afterward  obtained  by  reason  thereof. 
provided  that  the  person  so  making  such  pretense  upon  the  subse- 
quent occasion  of  obtaining  the  money  from  the  person  to  whom  it 
had  so  before  been  made,  designed  or  intended  at  the  time  of  the 
obtaining  of  the  money  to  take  advantage  of  the  previously  made 
and  manifested  false  pretense,  knowing  that  the  same  was  adapted 
or  likely  to  induce  the  other  to  part  with  the  money,  and  failing 
to  make  known  the  truth  in  relation  to  such  pretenses.'^ 

§  2457.    Corporation  as  "person"  defrauded  within  statute 

You  are  instructed  that  the  offense  charged  against  the  defend- 
ant is  that  which  is  commonly  known  as  obtaining  money  by  false 
pretenses,  and  is  based  upon  a  statute  of  this  state  which  provides 
"that  if  any  person  shall,  by  any  false  pretense,  obtain  from  any 
other  person  any  chattel,  money  or  other  valuable  security,  with 

2*  State  V.  Kiilbe,  120  P.  510,  C7  2  •  State  v.   Hartnett   (DeL)   74  A. 

Wash.  21.  S2.  7  PennewUl.  204. 

25  State  v.  Young  (Mo.)  195  S.  W^  2t  oiarke  v.  People,  171  P.  69,  61 

098.  Colo.  164, 
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intent  to  cheat  or  defraud  any  person  of  the  same,  every  such  of- 
fender shall  be  guilty  of  a  misdemeanor,"  etc.  The  Rail- 
way Company  is  a  corporation  of  this  state,  created  by  a  public 
act  of  the  Legislature,  and  the  state  is  not,  therefore,  required  to 
prove  that  it  is  a  corporation ;  and,  although  in  the  statute  above 
mentioned  the  word  "corporation"  is  not  used,  it  is  nevertheless  a 
person  within  the  contemplation  and  meaning  of  said  act,  and  is  to 
be  so  regarded  by  you.** 

§  2458.     Necessity  that  allegations  concerning  prosecuting  witness 
should  be  proven 

The  court  will  further  tell  you  that  the  indictment  charged  that 

was  a  firm  composed  of  two  members, and . 

It  devolves  on  the  state  to  show  that  that  firm  consisted  of  two 
members,  and  if  you  should  finjl  from  the  evidence,  or  if  you  should 

not  believe  from  the  evidence  that was  a  member  of  that 

firm  at  the  time,  then  there  is  a  variance  between  the  allegation  of 
the  indictment  and  the  proof,  which  will  entitle  the  defendant  to 
an  acquittal.** 

§  2459.-    Necessity  of  proving  all  of  pretenses  alleged 

You  are  instructed  that  the  state  does  not  have  to  prove  that  de- 
fendant made  all  of  these  false  pretenses,  but  if  it  has  shown  that 
he  made  one  of  them,  and  has  shown  it  beyond  a  reasonable  doubt, 
and  that  he  got  the  money  by  virtue  of  such  false  pretenses,  he  is 
guilty,  as  charged  in  the  indictment.®* 

§  2460.     Effect  of  evidence  of  similar  transactions 
I  2460(1).    Massachusetts 

The  court  instructs  the  jury  that  the  evidence  as  to  other  trans- 
actions, whether  from  witnesses  or  from  the  letters  of  the  defend- 
ant, are  not  evidence  of  the  commission  of  this  offense,  and  they  are 
not  directly  evidence  of  the  fraudulent  purpose  of  the  representa- 
tions made  to  A.  They  are  only  competent  upon  the  question  of 
fraudulent  intent  in  this  way;  so  far  as  they  tend  to  show  that 
there  was  one  scheme  of  fraud,  of  which  this  transaction  with  A. 
formed  a  part,  they  are  competent  to  establish  the  fraudulent  char- 
acter of  the  scheme.  But  to  establish  the  fraudulent  character  of 
the  scheme,  is  not  conclusive  of  the  fraudulent  character  of  the 
transaction  with  A.  It  would  still  remain  to  show  that  the  trans- 
action with  A.  was  a  part  of  that  scheme,  and  shared  its  fraudulent 
purpose.    The  real  issue  for  you  is  the  fraudulent  character  of  the 

28  State  V.  Briscoe  (Del.)  67  A.  154,  so  8helton  v.  State,  131  S.  W.  871, 

fi  Pennewill,  401.  96  Ark.  237. 

•»  Sbdton  T.  State,  181  S.  W.  871, 
96  Ark.  237. 
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transaction  with  A.,  and  not  the  fraudulent  character  of  any  other 
transaction.^* 

i  2460(2).     MISMirl 

The  court  instructs  you  that  the  defendant  is  on  trial  for  obtain- 
ing money  by  false  pretenses  from  P.,  and  for  that  offense,  alone, 
and  that  the  testimony  of  transactions  between  defendant  and  other 
persons  than  P.  was  offered  by  the  state  and  admitted  by  the 
court  for  the  sole  'p^rpose  of  assisting  you  in  determining  the  in- 
tent of  the  defendant  and  his  good  faith  or  honesty  of  purpose  in 
any  transaction  he  had  with  said  P.,  and  you  should  consider  it  for 
that  purpose,  and  that  alone,  and,  although  you  may  believe  that 
the  defendant  behaved  dishonestly  with  such  other  persons,  you 
cannot  convict  him  in  this  case,  unless  you  should  also  further  be- 
lieve and  find  from  the  evidence  that  he  obtained  money  or  property 
from  said  P.  in  a  manner  such  as  to- make  him  guilty  as  defined  in 
instruction  No. .•* 

§  2461.    Sufficiency  of  evidence  - 

Now,  gentlemen,  if  you  believe,  under  the  evidence  you  have 
heard  from  the  witnesses,  and  the  law  as  the  court  have  stated  it, 

that  the  defendant,  intending  to  cheat  and  defraud ,  made  a 

false  representation  respecting  the  age  of  his  horse  for  the  pur- 
pose of  obtaining  tHe  two  oxen  belonging  to ,  that  he  made 

such  representation  knowing  at  the  time  it  was  false,  and  that  be- 
cause of  such  false  representation was  induced  to  make  the 

exchange  and  part  with  his  oxen,  your  verdict  should  be  guilty. 
But,  on  the  other  hand,  if  you  are  not  satisfied  beyond  a  reason- 
able doubt  that  the  defendant  made  a  false  pretense  or  representa- 
tion respecting  the  age  of  the  horse  for  the  purpose  of  obtaining 

*s  oxen  and  with  the  intent  to  cheat  and  defraud  him,  or  i! 

you  are  not  satisfied  that  the  defendant,  if  he  made  the  alleged  false 
representation,  knew  it  was  false,  or  if  you  are  not  satisfied  that 

was  induced  by  reason  of  such  alleged  representation  to  part 

with  the  oxen,  your  verdict  should  be  not,  guilty .•• 

§  2462.    Sufficiency  of  proctf  of  intent  to  defraud 

i  2462(1).   Delaware 

The  court  instructs  the  jury  that  the  intent  to  cheat  and  defraud 
is  an  essential  element  of  the  offense  charged,  and  must  be  proved 
like  any  other  material  element  of  the  charge  in  order  to  convict 
the  prisoner.  But  such  proof  may  be  made  either  by  direct  or  cir- 
cumstantial evidence,  and  it  is  your  province  and  duty  to  care- 

•  1  Commonwealth  ▼.  Blood,  6  N.  B.      Mo.  136,  6  U  R.  A.  (N.  S.)  369,  7 
7G0,  141  Mass.  671.  Ann.  Gas.  28. 

•2  State  v.  Keyes,  93  S.  W.  801,  196         >>  State  r.  Holden  (Del.)  79  A.  215, 

2  Boyce,  '429. 
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fully  consider  all  the  facts  and  circumstances  disclosed  by  the  evi- 
dence in  determining  whether  such  intent  existed  or  not.'* 

S  2462(2).     MiMOttrt 

The  court  instructs  the  jury  that  the  question  of  intent  to  cheat 
and  defraud  is  one  of  fact  for  the  jury  to  determine  from  all  the 
evidence  before  them.  This  intent  need  not  specially  be  proven, 
that  is,  by  direct  and  positive  evidence,  but,  in  the  absence  of  di- 
rect and  positive  evidence,  it  may  be  lawfully  and  properly  inferred 
by  tfic  jury  from  the  facts  and  circumstances  in  evidence  having 
reference  to  and  bearing  upon  that  question.'* 

You  are  instructed  that  the  question  of  intent  to  cheat  and  de- 
fraud is  one  of  fact  for  you  to  determine  from  all  the  evidence  in 
the  case.  This  intent  need  not  be  proven  by  direct  and  positive 
evidence,  but  it  may  be  lawfully  and  properly  inferred  by  you  from 
all  the  facts  and  circumstances  in  evidence  having  reference  to  and 
bearing  upon  and  tending  to  prove  such  intent,  provided  such  evi- 
dence is  sufficient  to  satisfy  you  of  such  intent  beyond  a  reasonable 
doubL* 

B.    Particular  Forms  of  Swindling 

§  2463.    Procuring  false  claim  to  be  presented  against  city  by 
third  person 

You  are  instructed  that,  if  you  should  find  frpm  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  procured  the  posses- 
sion of  certain  books  in  which  the  official  inspectors  for  the  city  of 

entered  the  dimensions  of  the  patches  of  repair  asphalt 

work  being  done  by  the Company  under  a  contract  with 

said  city ;  that  while  the  defendant  had  such  books  in  his  posses- 
sicm  he  purposely  and  intentionally  and  unlawfully  changed  the  fig- 
ures showing  the  dimensions  of  said  repair  patches  or  caused  or 
procured  the  same  to  be  changed,  so  as  to  increase  the  size  and 
cost  thereof  in  excess  of  the  size  and  cost  of  the  work  actually 
done ;  that  after  making  such  changes,  if  he  did  make  them,  the  de- 
fendant either  copied  or  caused  to  be  copied  said  changed  dimen- 
sions into  the  books  of  the  said Company,  he  at  the  time 

knowing  that  the Company  would  use  said  copied  dimen- 
sions as  the  basis  for  stating  and  making  out  a  claim  against  said 
city,  and  at  the  time  he  made  said  changes  and  copied  or  caused 

the  same  to  be  copied  into  the  books  of  the  said Company,, 

if  he  did  so  make  said  changes  and  copies,  he  intended  that  the 
same  should  be  used  by  said  company  as  the  basis  of  a  claim  to  be 

8«  State  ▼.  Holden,  70  A.  215,  2  se  state  y.  Keyes,  08  S.  W.  801,  lOS 
Bo7ce,420.  Mo.  136,  6  L.  R.  A.  (N.  S.)  360,  T 

<B  State  V.  Loescb,  180  S.  W.  875.'        Ann.  Cas.  28. 
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made  and  presented  against  said  city;    and  that  afterwards  the 

said Company,  through  and  by  its  proper  officer,  innocently 

and  without  knowledge  of  any  wrong  in  the  matter,  did  use  said 
changed  and  copied  dimensions  as  the  basis  of  a  claim  against  the 
city  as  charged  in  the  indictment,  and  which  claim  was  made,  pre- 
sented to,  and  allowed  and  paid  by  the  said  city  to  the  said 

Company ;  and  if  you  should  also  find  from  the  evidence  beyond  a 

.  reasonable  doubt  that,  after  said  claim  was  paid  to  the  

Company  by  said  city,  the  said  company  paid  to  the  defendant  a 
portion  of  the  proceeds  of  said  claim  as  his  share  thereof — then 
you  would  be  warranted  in  finding  that  the  said  claim  so  based  and 
made  on  said  changed  dimensions  was  made  and  presented  by  the 
defendant,  although  he  may  not  have  been  personally  present  when 
the  same  was  done,  and  although  the  claim  may  have  been  actually 
written  and  carried  to  and  delivered  to  the  board  of  public  works 
of  said  city  by  an  officer,  clerk,  or  cashier  of  said  Com- 
pany.*' 

§  2464.  Liability  of  municipal  employee  for  defrauding  city  by 
presenting  false  claim 
You  are  instructed  that  the  state  dismisses  the  charge  as  con- 
tained in  the  first  count  of  the  indictment,  and  you  will  therefore 
only  consider  the  charge  as  contained  in  the  second  count  of  the 
indictment.    If  you  believe  and  find  from  the  evidence  in  the  case 

that  the  defendant,  on  or  about  the  day  of ,  at  the 

city  of  ,  aforesaid,  was  an  inspector  of  city  lighting,  duly 

appointed  and  qualified  and  acting  under  and  by  virtue  of  the  laws 

and  ordinances  of  said  city  of ,  a  municipal  corporation,  and 

that  he,  on  or  about  the  said  day,  at  the  city  of and  state 

of ,  unlawfully,  feloniously,  knowingly,  and  designedly,  with 

the  intent  to  cheat  and  defraud  the  city  of ,  a  municipal  cor- 
poration, did  feloniously  and  fraudulently  represent,  pretend,  and 

state  to  the  said  city  of ,  its  officers,  agents,  and  servants, 

that  he  owned  a  horse  and  bugg>%  and  had  used  the  same  in  the 

city's  service  during  the  month  of  ,  and  that  the  city  of 

was  justly  indebted  to  him  in  the  sum  of  $ for  fur- 
nishing and  keeping  a  horse  and  buggy,  which  he  used  in  the  said 

city  of in  performing  his  duties  during  the  said  month  of 

,  and  that  he  was  entitled  to  receive  and  have  from  the  city 

of the  sum  of  $ for  furnishing  and  keeping  a  horse 

and  buggy  used  by  him  as  inspector  in  the  performance  of  his  du- 
ties as  such  inspector  of  said  city  of during  the  month  of 

,  and  that  the  city  of ,  its  officers,  agents,  and  sen-- 

ants,  believing  such  false  pretenses  and  representations,  so  made 

•T  Bmnaugh  y.  State,  90  N.  E.  1019,  173  Ind.  483. 
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by  said  defendant,  to  be  true,  and  being  deceived  thereby,  were 
then  and  there  induced  by  the  said  false  representations  and  pre- 
tenses to  pay  over  and  deliver  to  the  said  defendant,  inspector  as 
aforesaid,  and  did  pay  over  and  deliver  to  the  said  defendant,  the 
sum  of  $ ,  lawful  money  of  the  United  States,  in  full  pay- 
ment and  in  discharge  of  said  indebtedness  the  $ ,  repre- 
sented as  aforesaid  to  be  due  and  owing  by  said  city  of  

to  said  defendant,  and  that  the  said  defendant  by  means  of  said 

false  pretenses  and  representations  so  made  to  the  city  of -, 

aforesaid,  unlawfully,  feloniously,  knowingly,  and  designedly  did 

then  and  there  obtain  of  and  from  the  city  of said  $ 

lawful  money  of  the  United  States,  the  personal  property  of  said 

city  of and  of  the  value  of  $ ,  with  the  intent  then 

and  there  the  said  city  of to  cheat  and  defraud  of  the  same, 

and  whereas  in  truth  and  in  fact  the  said  defendant,  inspector  as 

aforesaid,  did  not  on  or  about  the  said day  of ,  own 

a  horse  and  buggy  and  did  not  use  the  same  in  the  city's  service 

during  the  month  of  ,  and  in  truth  and  in  fact  the  said  city 

of was  not  then  and  there  justly  indebted  to  him  in  the 

sum  of  $ for  furnishing  and  keeping  a  horse  and  buggy 

which  he,  the  said  defendant,  as  such  inspector,  used  in  said  city 

of in  performing  his  duties  through  said  month  of , 

and  in  truth  and  in  fact  the  said  defendant,  inspector  as  aforesaid, 
was  not  then  and  there  entitled  to  receive  and  take  from  the  said 

city  of the  sum  of  $ for  furnishing  and  keeping  a 

horse  and  buggy,  used  by  the  said  defendant  in  the  performance 

of  his  duties  as  such  inspector  in  said  city  of  during  the 

month  of  ^  all  of  which  he,  the  said  defendant,  then  and 

there  well  knew,  you  will  find  the  defendant  guilty  of  obtaining 
money  under  false  pretenses,  as  charged  in  the  second  count  of  the 
indictment,  and  fix  his  punishment  at  imprisonment  in  the  state 

penitentiary  for  any  leng^  of  time  not  less  than nor  more 

than years.** 

§  2465.    Iriability    for    practicing    confidence    game — Three    card 
monte 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  in 

this  case  that  at  the  county  of and  state  of ,  on  or 

about ,  one  calling  himself did  deal,  play,  or  practice 

the  confidence  game  or  swindle  known  as  "three-card  monte,^  and 
if  the  jury  further  find  from  the  evidence  that  the  defendant  was 
present,  intentionally  aiding,  assisting,  encouraging,  and  abetting 

the  said  in  the  dealing,  playing,  or  practicing  of  the  said 

confidence  game  or  swindle  known  as  "three-card  monte,"  then 
they  will  find  him  guilty  under  the  first  count  of  the  information, 

•     "  State  V.  Foley.  153  S.  W.  1010,  247  Mo.  GOT. 
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and  assess  his  punishment  at  a  fine  not  to  exceed  $ ^  or  by 

confinement  in  the  penitentiary  not  less  than or  more  than 

• years.** 

You  are  instructed  that  by  "three-card  monte,"  as  used  in  the 
foregoing  instruction,  is  meant  a  sleight  of  hand  game  or  trick 
played  with  three  cards,  one  of  which  is  usually  a  court  card ;  the 
performer  throws  the  cards  face  down  upon  a  table  or  cloth  in  such 
a  manner  as  to  deceive  the  eye  of  the  onlooker,  who  is  induced  to 
bet  that  he  can  pick  out  the  court  card.** 

§  2466.  Elements  of  offense  of  attempt  to  obtain  money  by  con- 
fidence game 
The  court  instructs  the  jury  that  an  attempt  to  obtain  money  by 
means  of  the  confidence  game  consists  of  the  following  three  ele- 
ments: First,  an  intention  to  obtain  money  by  means  of  the  con- 
fidence game ;  second,  the  doing  of  some  act  toward  the  obtaining 
of  money  by  means  of  the  confidence  game ;  third,  the  failure  so 
to  obtain  the  money.  Unless  said  three  elements  have  been  each 
and  all  established  by  the  evidence  beyond  a  reasonable  doubt, 
there  has  been  a  failure  to  prove  the  commission  of  the  crime  charg- 
ed in  the  indictment.*^ 

C.    Obtaining  Signature  to  Any  Written  Instrument  by  Any 

False  Pretense  or  Token 

:§  2467.     Making  of  false  statement 

The  first  count  of  this  indictment,  gentlemen,  I  charge  you,  you 
cannot  convict  upon,  because  of  its  failure  to  set  forth  an  instru- 
ment which  on  its  face  would  be  capable  of  forgery.  There  is  a 
defect  in  the  instrument  as  set  out;  that  is,  in  the  acknowledg- 
ment. The  instrument  does  not  appear  in  that  count  to  be  ac- 
knowledged, as  it  is  in  the  second  count  of  the  indictment;  the 
second  count  of  the  indictment,  therefore,  will  be  the  only  count 
or  charge  made  before  you  against  the  defendant  at  bar.  Now 
that  count,  gentlemen,  does  not  charge  forgery,  but  it  charges  an 
offense  under  section of  the  Code,  under  the  general  head- 
ing of  fraud.  That  section  reads  as  follows :  "Any  person  who,  by 
any  false  pretense  or  token,  and  with  intent  to  injure  or  defraud, 
obtains  from  another  his  signature  to  any  written  instrument,  the 
false  making  of  which  is  forgery,  must,  on  conviction,  be  punished 
as  if  he  had  forged  the  instrument"  It  is  under  the  general  stat- 
utes known  as  obtaining  money  or  other  goods  by  false  pretenses, 
but  charges  not  the  obtaining  of  money  or  goods,  but  the  obtaining 

•    •»  State  V.  Edgen,  80   S.  W.  942,  4i  Graham  v.  People,  55  N.  K.  179, 

181  Mo.  582.  181  IlL  477,  47  L.  &  A.  73L 

40  state  V.  Edgen,  80  S.  W.  042, 
181  Mo.  582, 
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of  the  signature  of  another  to  any  written  instrument,  the  false 
making  of  which  is  forgery.  Now  you  will  observe,  gentlemen, 
from  the  very  reading  of  such  section,  that  there  are  certain  essen* 
tial  elements — ^that  is,  certain  essential  things — that  must  exist  be- 
fore the  offense  can  be  made  out.  The  indictment  charges  an  of* 
fense  under  that  section,  and  it  is  necessary  to  prove  beyond  a  rea- 
sonable doubt,  in  the  first  place,  that  there  was  a  false  pretense 
made  by  the  accused  to  the  party  alleged  to  have  been  injured; 
that  is,  a  statement  of  facts,  either  an  existing  fact  or  a  past  fact, 
which  is  false  or  untrue.  That  is  the  first  essential  element  of  the 
offense  which  we  have  to  consider.  Was  there  a  false  statement 
made  by  the  accused,  as  charged  in  the  second  count  of  the  indict- 
ment? In  other  words,  did  the  accused,  as  stated  in  the  second 
count  falsely  pretend  to  the  prosecuting  witness,  "with  the  intent 

to  injure  or  defraud,  that  he,  the  said ,  was  a  lawyer"  ?    You 

are  to  determine,  in  the  first  place,  whether  the  defendant  made 
such  statement  to  the  prosecuting  witness,  and,  if  so,  whether  it 
is  false  or  true." 

§  2468.    Intent  of  defendant 

The  court  instructs  the  jury  that  the  second  element  of  this  of- 
fense charged  in  the  second  count  of  the  indictment  is  that  there 
must  have  been  an  intent  on  the  part  of  the  defendant  to  injure  or 
defraud,  either  to  injure  the  party  to  whom  the  false  statement 
was  alleged  to  have  been  made  or  defraud  her.  Now  you,  gentle- 
men, have  heard  the  evidence  in  this  case,  and  from  that  evidence 
as  introduced  you  must  determine  whether  or  not  there  was  an 
intent,  on  the  part  of  the  party  accused  of  the  alleged  false  state- 
ment, to  injure  or  defraud.  Now  how  does  a  jury  arrive  at  a  con- 
clusion as  to  what  a  man's  intent  was?  The  only  way  you  can 
decide  what  a  man's  intent  was,  intent  being  what  was  in  the  heart 
of  a  man,  is  from  all  the  surrounding  circumstances,  from  the  evi- 
dence in  the  case,  and  after  applying  to  it  your  own  judgment, 
your  own  experience,  and  your  common  sense,  to  draw  your  rea- 
sonable conclusion  whether  or  not  there  was  an  intent  to  defraud.*' 

§  2469.  Whether  signature  obtained  by  false  pretense 

The  court  instructs  the  jury  that  the  third  essential  element  of 
obtaining  a  signature  by  false  pretense  is  that  the  signature  was 
obtained  by  means  of  such  false  pretense.** 

§  2470.    Character  of  instrument  signed 

The  court  instructs  the  jury  that  you  have  to  believe  beyond  a 
reasonable  doubt  that  there  was  such  an  instrument  signed,  as  is 

4»Addington  v.  State,  74  So.  846,  ««  Addington  v.  State,  74  So.  846, 

16  Ala.  App.  10.  16  Ala.  App.  la 

«iAddingtoii  ▼.  State,  74  So.  846^. 
16  Ala.  App.  la 
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set  forth  in  the  second  count  of  the  indictment,  that  the  prosecut- 
ing witness  signed  that,  and  under  the  charge  of  the  court,  that  it 
was  such  an  instrument  as  would  be  capable  of  forgery.  Now  the 
court  .charges  you  that  the  instrument  set  out  in  this  second  count 
of  the  indictment  is  a  mortgage,  and  being  acknowledged,  and 
signed  and  acknowledged  and  witnessed,  that  this  is  such  an  in- 
strument as  would  be  capable  of  forgery.** 

§  2471.     Necessity  of  proving  every  false  pretense  alleged 

The  court  instructs  the  jury  that  it  is  not  necessary  that 
all  the  alleged  false  pretenses  should  be  proven  as  charged.  In 
other  words,  it  would  be  sufficient  to  sustain  the  false  pretense  al- 
leged in  this  second  count  of  the  indictment  if  you  believed,  be- 
yond a  reasonable  doubt,  that  the  defendant,  with  the  intent  to  in- 
jure or  defraud,  made  any  one  of  the  alleged  false  statements  set 
out  therein.  For  example,  if  it  was  proven  beyond  a' reasonable 
doubt  that,  with  the  intent  to  injure  or  defraud,  the  defendant 
said  he  was  a  lawyer,  that  would  be  sufficient,  without  proving  fur- 
thermore that  he  made  the  representation  that  "he  could  plead 

the  case  of ,  charged  with  vagrancy  in  court."    You  would 

ilot  have  to  prove  all  that  was  alleged,  but  any  one  statement  set 
forth,  provided  it  was  a  material  statement,  and  provided  that  the 
party  to  whom  same  was  made  relied  upon  it,  and  was  induced  to 
sigh  the  alleged  instrument  by  relying  on  such  statement.  If  the 
state  proves,  beyond  a  reasonable  doubt,  that  any  one  of  these 
separate  alleged  false  statements,  either  that  he  said  he  was  a 
lawyer,  or  that  he  could  plead  the  case  of charged  with  va- 
grancy, in  court,  or  that  he, ,  was  an  attorney  at  the 

bar  and  was  authorized  to  defend  cases  in ;  in  other  words, 

if  the  evidence  proved  any  one  of  those  three  alleged  false  state- 
ments, it  would  be  sufficient  to  make  out  a  charge  of  false  pre- 
tense, provided  you  believed  beyond  a  reasonable  doubt  that  the 
defendant  had  at  the  time  an  intent  to  injure  or  defraud,  and  fur- 
thermore that  the  prosecuting  witness  signed  the  instrument  de- 
scribed on  account  of  that  false  statement,  and  that  that  statement 
was  the  controlling  inducement  or  controlling  cause  that  moved 
her  to  sign  it,  and  provided,  furthermore,  that  that  occurred  in  this 

county,  and  within years  next  preceding  the  finding  of  the 

indictment.  Of  course,  it  must  have  occurred  within  that  period 
in  order  to  be  actionable,  because,  if  it  did  not  happen   within 

years  before  the  indictment  was  found,  it  would  be  barred 

by  the  statute  of  limitations,  and  it  must  have  been  in  this  county. 
So  those  are  facts  you  have  to  find  from  the  evidence  in  this  case, 
after  considering  all  the  evidence  on  each  side.** 

«8  Addington  v.  State,  74  So.  846,         *•  AddiAgton  ▼.  States  74  So.  S4G, 
16  Ala.  App.  10.  16  Ala.  App.  10. 
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CHAPTER  CXXXIX 

FENCES 

I  2472.    Rights  of  one  building  fence  on  land  of  another. 
2473.    Criminal  liability  for  removing  or  destroying  fence. 
2473(iy.  Georgia. 
247S(2).  Texas. 

§  2472.    Rights  of  oiie  building  fence  on  land  of  another 

The  court  instructs  the  jury  that,  although  you  may  find  and 
believe  from  the  evidence  that  the  plaintiff  entered  upon  the  real 
estate  belonging  to  the  defendant  and  erected  thereon"  the  fence 
sought  to  be  recovered  in  this  action,  by  attaching  or  nailing  a 
wire  fence  to  wooden  posts  firmly  driven  in  said  real  estate,  if 
you  further  find  and  believe  that  he  did  so  in  ignorance  of  the  true 
line,  believing  that  he  was  on  his  own  land,  a.cting  in  good  faith 
and  with  the  knowledge  and  without  the  objection  of  the  defend- 
ant, then  and  in  that  case  the  fencing  would  not  become  a  part 
of  the  real  estisite,  but  would  remain  personal  property  and  be  the 
subject  of  replevin  by  the  plaintiff,  and  you  should  find  the  issues 
for  the  plaintiff.* 

The  court  instructs  the  jury  that,  although  you  may  find  amd 
believe  from,  the  evidence  that  the  plaintiff  erected  his  fence  on 
the  land  of  the  defendant,  yet  if  you  further  find  and  believe  «bat 
he  did  so  in  ignorance  of  the  true  line  dividing  hi^  land  and  that 
of  the  defendant,  with  permission  of  the  defendant,  and  at  the  time 
believing  that  he  was- placing  his  fence  on  his  own  land,  and  that 
afterwards  a  subsequent  survey  disclosed  the  fact  that, the  fence 
was  built  upon  defendant's  land,  and  that  plaintiff  thereupon  moved 
or  attempted  to  move  the  fence  back  on  his  own  land,  and  defend- 
ant objected  thereto,  you  will  find  the  issues  for  the  plaintiff.* 

The  court  instructs  the  jury  in  this  connection  that  by  permis- 
sion of  the  defendant  is  not  meant  that  it  was  necessary  for  the 
plaintiff  to  have  an  oral  understanding  or  agreement,  •  or  to  obtain 
the  oral  consent  of  the  defendant ;  but  if  you  find  and  believe  from 
the  evidence  that  the  plaintiff  erected  his  fence  in  ignorance  of 
the  true  line  in  good  faith  and  with  the ,  knowledge  and  without 
objection  from  the  defendant,  the  law  implies  permission  from  the 
defendant,  and  you  will  find  the  issues  for  the  plaintiff.* 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  evidence  that  the  plaintiff  entered  in  and  upon  the  lands  of 

1  Onsley  ▼.  Lambeth  (Mo.  App.)  199  *  Ousley  y.  Lambeth  (Mo.  App.)  199 
8.  W.  694.  S.  W.  594. 

9  Onsley  v.  Lambeth  (Mo.  App.)  199 
8.  W.  594. 
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the  defendant  and  erected  the  fence  of  posts  and  wire  thereon 
that  is  sought  to  be  recovered  in  this  action,  without  the  consent 
of  the  defendant  and  against  his  will,  then  and  in  that  case  the 
said  fence  became  and  was  real  estate  and-  not  the  subject  of  re- 
plevin, and  if  you  so  find  and  believe  you  will  find  the  issues  for 
the  defendant.* 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  evidence  that  prior  to  the  time  the  plaintiff  built  the  fence  on 
the  lands  of  the  defendants,  that  is  sought  to  be  recovered  in  this 
action,  the  defendant  notified  him  (the  plaintiff)  that  he  was  build- 
ing said  fence  on  the  lands  of  defendant,  and  that  notwithstand- 
ing such  notification  the  plaintiff  built  said  fence  on  the  lands  of 
the  defendant,  then  and  in  that  case  the  fence  was  and  became  a 
part  of  the  real  estate,  not  the  subject  of  replevin,  and  you  will 
find  the  issues  for  the  defendant  if  you  so  find  and  believe.^ 

§  2473.    Criminal  liability  for  removing  or  destroying  fence 

§  2473(1).    GMnHa 

The  court  charges  you  further  that,  should  you  find  that  the 

defendant  did  injure  or  destroy  the  fence  in  question  of , 

you  would  be  authorized  to  presume  that  such  injury  and  de- 
struction was  done  maliciously  and  willfully,  and  you  should  so 
find,  unless  this  presumption  has  been  rebutted  to  your  satisfac- 
tion* 

I  2473(2).    Taxaa 

You  are  instructed  that,  if  W.  told  the  defendant,  J.,  to  move 
his  fence  back  off  of  his  (W/s)  land,  and  in  so  moving  the  fence 
it  became  necessary  to  withdraw  his  fence  from  the  fence  of  said 
W.,  such  a  tearing  loose  and  withdrawing  would  not  be  unlawful, 
and  for  so  doing  defendant  would  be  guilty  of  no  offense.' 

You  are  also  instructed  that  every  entry  upon  the  land  of  an- 
other without  lawful  authority  is  a  trespass.  If  you  should  find 
that  W.  constructed  any  part  of  his  fence  upon  the  land  of  de- 
fendant without  his  consent,  he  would  be  a  trespasser  upon  de- 
fendant's land,  and  defendant  would  have  the  right  to  remove 
so  much  of  said  W/s  fence  as  was  constructed  upon  the  land  of 
defendant,  provided  he,^  in  doing  so,  provoked  no  breach  of  the 

peace.* 

• 

«  Ousley  ▼.  Lambeth  (Mo.  App.)  199  ^  Jones  v.  State  ((3r.  App.)  20  S.  W. 

S.  W.  594.  920. 

6  Ousley  V.  Lambeth  (Mo.  App.)  199  «  Jones  v.  State  (Cr.  App.)  20  S.  W. 

S.  W.  594.  02e. 

•  Woods  V.  State,  73  S.  E.  608^  10 
Ga.  App.  476. 
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CHAPTER  CXL 

FERRIBS 

I  3474.    Degree  of  care  required  as  to  passengenL' 

§  2474.    Degree  of  care  required  as  to  passengers 

The  jury  are  instructed  that  it  was  the  duty  of  th6  defendant  to 
use  the  highest  degree  of  care  that  is  ordinarily  observed  by  pru- 
dent people  engaged  in  like  business  and  under  like  circumstances, 
to  avoid  injury  to  the  plaintiff,  and  if  the  jury  believe  from  the 
evidence  that  plaintiff  was  on  the  pier  and  was  about  to  go 
upon,  or  was  in  the  act  of  going  upon  the  said  boat,  and  that  at  that 
time  and  place  the  defendants  failed  to  observe  the  highest  degree 
of  care  tdwards  plaintiff  that  is  usually  observed  by  prudent  peo- 
ple engaged  in  a  like  business  under  like  circumstances,  and  be- 
cause of  such  failure  the  gangplank  was  caused  to  fall  or  to  be 
thrown  upon  plaintiff's  foot,  the  law  is  for  the  plaintiff.^ 

1  Beasor  ▼.  Paducah  &  lUlnoia  Ferry  Oo.»  175  S.  W.  682, 164  Ky.  411. 
IirsT.TO  Jinusft— 174 
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CHAPTER  CXLI 

FIDELITY  BONDS 

S  2475.    What  constltntes  fraud  within  policy. 

2476.  Meaning  of  larceny  as  nsed  in  bond. 

2477.  Duty  of  obligee  in  bond  to  notify  surety  of  dellnquencei  of  principal. 

2477(J).  United  States, 
2477(2).  Oklahoma. 

§  2475.    What  constitutes  fraud  within  policy 

You  are  instructed  that  there  is  a  provision  in  the  policy  to. the 
effect  that  a  written  statement  of  loss,  certified  by  the  duly-author- 
ized officer  or  representative  of  the  employer  (receiver  of  the  bank, 
in  this  case),  and  based  upon  the  accounts  of  the  employer,  shall 
be  prima  facie  evidence  thereof.  In  view  of  that  conditibn  of  the 
policy,  I  instruct  you  that  the  plaintiff  has  established  a  prima 
facie. case  against  the  defendant,  because  he  gave  the  written  state- 
ment of  loss,  and  subsequently  transmitted  to  the  defendant  a 
copy  of  the  account  upon  which  it  was  based.  Nevertheless,  the 
plaintiff  has  offered  additional  evidence.  He  might  have  rested 
his  case  upon  the  proof  that  he  had  complied  with  this  condition 
of  the  policy  which  I,  have  read  to  you,  and  insisted  then  that  it 
was  incumbent  upon  the  defendant  to  show  that  the  bank  had  not 
sustained  a  loss,  within  the  terms  of  the  policy.  But  the  plain- 
tiff has  seen  fit  to  produce  further  evidence.  I  am  not  going  to 
call  your  attention  to  that  evidence  in  any  detail.    Suffice  it  to  say 

-  that  it  tends  to  prove  that  on  or  about  the the  president  of 

the  bank  procured  a  discount  of  certain  notes  of  the  bank,  with 
the  customers*  notes  belonging  to  the  bank  as  collateral,  to  the 

amount  altogether  of  about  $ ;  that  about  that  time  he  sent 

telegrams  in  cipher  to  the  cashier  of  the  bank  at — ,  that  about 

that  time  the  cashier  caused  a  credit  to  be  given  in  the  president's 
personal  account  for  items  amounting  to  about  $ — - — ;  that 
when  the  bank  failed  the  apparent  balance  to  the  credit  of  the 

president  in  his  private  account  was  about  $ ,  showing  that 

he  had  drawn  out  about  $ of  the  $ which  had  been 

placed  to  his  credit  on  the .    It  is  insisted  that  this  evidence 

authorizes  and  requires  you  to  find  that  the  president  obtained  an 
improper  credit,  and  by  means  thereof  appropriated  more  than 

$— of  the  funds  of  the  bank. 

I  shall  not  allude  to  the  evidence  which  has  been  given  of  other 
improper  credits  which  it  is  alleged  were  given  to  the  president  in 
his  personal  account  with  the  bank.  They  are  only  important  as 
tending  to  characterize  the  nature  of  the  transactions  of , 
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and  as  tending  to  show  the  total  loss  sustained  by  the  bank  through 
its  president.     But  the  question  for  you  to  determine  is  whether 

by  reason  of  these  improper  credits  of  the  the  defendant 

became  liable  for  a  loss,  within  the  meaning  of  the  terms  of  the 
policy. .  Was  that  a  fraudulent  or  dishonest  transaction  on  the  part 
of  the  president?  If  it  was  not,  the  plaintiff  is  not  entitled  to 
recover.  If  it  was  a  mere  irregularity  on  his  part — an  honest  ir- 
regularity— or  if  he  was  not  aware  of  the  fact  that  these  credit 
items  were  passed  to  his  account,  the  plaintiff  is  not  entitled  to 
recover.  You  must  find  that  when  he  drew  this  money  out  he 
knew,  or  had  reason  to  believe,  that  these  items  had  been  credited 
to  his  account,  and  you  must  find  that  in  drawing  out  the  money 
on  those  credits  he  was  actuated  by  a  fraudulent  or  dishonest 
mind.  If,  upon  the  evidence  in  this  case,  you  can  come  to  the 
conclusion  that  he  believed  that,  if  the  directors  of  the  bank  had 
known  of  these  transactions,  they  would  have  acquiesced,  and  re- 
garded them  as  entirely  satisfactory,  why,  then  it  is  your  duty 
to  find  that  he  was  not  actuated  by  a  dishonest  motive,  and  there- 
fore his  acts  in  appropriating  this  money  were  not'  fraudulent  and 
dishonest.  The  burden  is  upon  the  plaintiff  to  satisfy  you  by  a  fair 
preponderance  of  evidence  of  the  truth  of  this  issue.  Fraud  is  not 
to  be  legally  presumed,  and  the  law  presumes  that  every  man  acts 
honestly  until  the  contrary  is  shown.  On  the  other  hand,  fraud 
or  dishonesty  is  a  condition  of  the  mind.  It  is  incapable  of  direct 
evidence.  It  must  always  be  found  from  circumstance.  There  is 
no  way  in  which  the  plaintiff  could  show  in  what  state  of  mind 

was  while  these  transactions  were  taking  place,  unless  he 

could  produce  him  as  a  witness  on  the  stand,  and  elicit  the  truth. 
Well,  as  I  have  said  before,  the  plaintiff  has  made  a  prima  facie 
case  upon  this  issue,  because  he  has  complied  with  that  condition 
of  the  policy  which  prescribes  that  the  written  statement  of  claim 
shall  be  prima  facie  evidence  of  a  loss,  within  the  terms  of  the 
policy.  Now,  it  is  for  you  to  say,  upon  the  other  evidence  in  the 
case,  which  has  been  elicited  principally  upon  the  cross-examina- 
tion of  the  plaintiff's  witnesses,  whether  the  defendant  has  over- 
come that  case.  If  you  conclude  that  the  defendant  has  overcome 
that  presumption,  and,  upon  all  the  evidence  before  you,  that  the 
transactions  in  controversy  are  as  consistent  with  the  theory  of 
honesty  on  the  part"  of  the  president  as  of  his  dishonesty  or  fraud, 
then  the  defendant  will  be  entitled  to  your  verdict.^ 

1  American  Surety  Co.  of  New  York  t.  Pauly,  18  S.  Ct.  563,  170  U.  S.  160. 
42  L.  Ed.  d87. 
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§  2476.    Meaning  of  larceny  as  used  in  bond 

Larceny  is  ordinarily  defined  to  be  the  taking  and  carrying  away 
of  the  property  of  another  with  intent  to  convert  it  to  your  own 
use.    But  the  statute  of  the  state  has  a  further  definition  of  larceny. 

Section provides :    "If  any  person  shall  receive  any  money 

whatever  for  this  state,  or  for  any  county,  town  or  other  municipal 
or  public  corporation  therein,  or  shall  have  in  his  possession  any 
money  whatever  belonging  to  such  state,  county,  town  or  corpo- 
ration, or  in  which  such  state,  county,  town  or  corporation  is  in- 
terested, and  shall  in  any  way  convert  to  his  own  use  any  por- 
tion thereof,  or  shall  loan»  with  or  without  interest,  all  or  any 
portion  thereof,  or  shall  neglect  or  refuse  to  pay  over  any  por- 
tion thereof  as  by  law  directed  and  required,  or  when  lawfully  de- 
manded so  to  do,  such  person  shall  be  deemed  guilty  of  larceny." 
The  word  "larceny,"  as  used  in  this  bond,  means,  not  only  its 
ordinary  acceptation  of  taking  and  carrying  away,  what  we  com- 
monly call  stealing,  but  it  also  includes  the  meaning  given  by  this 
statute.* 

§  2477.    Duty  of  obligee  in  bond  to  notify  surety  of  delinquencies 
of  principal 

§  2477(1).    United  States 

You  are  instructed  that  it  was  not  incumbent  upon  the  plaintiff 
to  give  notice  as  soon  as  practicable  after  he  may  have  had  sij^- 
picions  of  dishonest  conduct  on  the  part  of  the  president,  but  it 
was  his  duty,  when  he  becajne  satisfied  that  the  president  had  com- 
mitted some  specific  act  of  fraud  or  dishonesty,  which  was  likely 
to  involve  the  defendant  in  loss,  to  give  notice  in  writing.  This 
provision  does  not  require  that  the  notice  shall  be  given  immedi- 
ately, but  it  requires  that  it  shall  be  given  with  reasonable  prompt- 
ness after  the  discovery,  and  it  is  a  question  of  fact,  for  the  jury 
to  say,  upon  the  evidence,  in  view  of  the  particular  circumstances 
of  the  case,  whether  such  a  notice  has  been  given  with  reasonable 
promptness.    The  notice  in  this  case  was  given  on  the  ; 

and  it  will  become  necessary  for  you  to  inquire  and  determine 
when  it  was  thiat  knowledge  came  to  the  plaintiff — when  he  be- 
came chargeable  with  knowledge  that  the  president  had  commit- 
ted some  specific  act  of  fraud  or  dishonesty,  likely  to  render  the 
defendant  liable  upon  its  bond.' 

§  2477(2).    Oklahoma 

You  are  instructed  to  find  in  favor  of  the  plaintiff  and  against 
the  defendant  M.  for  the  amount  sued  for,  and  you  are  further  in- 

a  City  of  Seaside  v.  Oref?on  Surety  s  American  Surety  Co.  of  New  York 
&  Casualty  Co.,  171  V.  390,  87  Or.  r.  Pauly,  IS  S.  Ct  563, 170  U.  S.  160, 
624.  42  L.  Ed.  d87. 
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structed  to  find  for  the  plaintiff  and  against  the  defendants  H. 
and  S.  for  the  amount  you  find  the  defendant  M.  owed  the  plain- 
tiff, unless  you  find  that  it  became  known  to  the  plaintiff  company 
that  default  was  being  made  by  its  agent,  M.  When  the  agent  of 
the  company  is  appointed  for  an  indefinite  time  and  under  bond  to 
account  and  pay  over  money  at  stated  periods  of  time,  and  he 
fails  to  perform  at  some  of  those  times  his  duties  relative  to  this 
matter,  whether  he  can  be  afterward  trusted  with  additional  funds 
at  the  risk  of  the  sureties  upon  his  bond  consistently  with  good 
faith  and  fair  dealing,  without  first  giving  notice  to  the  sureties, 
<lepends  upon  the  apparent  cause  of  his  failure.  If  the  corpora- 
tion or  supervising  officer  knows  that  the  failure  of  an '.agent  to 
pay  over  moneys  results  from  dishonest  practices  or  intentions, 
such  as  a  conversion  of  money  committed  to  his  custody,  it  is  the 
duty  of  the  corporation  or  its  agent  to  notify  the  sureties ;  if,  on 
the  other  hand,  the  circumstances  do  not  point  to  moral  turpitude, 
but  to  lax  habits  of  business,  mere  negligence,  procrastination, 
want  of  diligence  or  punctuality,  rather  than  a  want  of  honesty, 
the  principal  may  continue  the  agent  in  its  employ,  treating  his 
successive  failures  in  promptness  as  breaches  of  contract  only, 
and  relying  on  the  bond  for  protection  should  ultimate  loss  oc- 
cur; and,  if  you  believe  that  the  plaintiff  in  this  case  knew  that 
the  defendant  M.  was  not  acting  honestly,  and  that  the  plaintiff 
acquiesced  in  his  dishonest  practices,  and  that  he  was  guilty  of 
moral  turpitude  in  the  handling  of  the  funds  which  came  into  his 
hands,  and  that  it  was  not  indolence,  carelessness,  inattention  to 
business,  and  a  disposition  of  procrastination,  you  will  find  for 
the  defendants  H.  and  S.  and  against  the  plaihtiff.* 

4  Phoenix  Ina  Go.  of  Hartford  ▼•  Newell,  159  P.  1127,  60  OkL  207. 
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A.    Requisites  op  Contract  * 

$  2478.    In  general 

As  I  see  the  law,  gentlemen  of  the  jury,  under  the  laws  of , 

Mr. was  the  general  agent  of  this  insurance  company,  and 

had  authority  to  make  contracts  of  insurance.  Then  the  proposi- 
tion presents  itself  to  you:    Was  there  a  contract  made  in  the  first 

place  between  Mr.  and  the  plaintiff?    This  is  the  contro- 

ycrted  question  of  fact  which  you  must  determine  from  the  evi- 
dence in  this  case.  A  contract  of  insurance  is  an  agreement,  ex- 
press or  implied,  and  in  this  connection  it  would  not  make 
any  difference  whether  this  was  in  writing  or  not ;  a  contract  of  in- 
surance may  be  made  verbally  as  well  as  in  writing.^ 

§  2479.    Intent  to  issue  policy 

The  court  instructs  th6  jury  that,  before  they  can  find  a  verdict 
for  the  plaintiff,  they  must  believe  from  the  evidence  that , 

I  Sun  Ins.  Office  of  London  ▼.  Mitchell,  65  So.  143, 186  Ala.  420. 
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the  agent  of  the  defendant,  at  the  time  of  the  application  for  the 
insurance  covered  by  the  policy  in  the  suit,  intended  to  issue  a 
policy  in  one  of  the  insurance  companies  represented  by  him  which 
would  be  effective  until  canceled  by  the  company  whose  policy 
should  be  so  issued.* 

§  2480.    Power  of  officers  or  agents  to  bind  corporation 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
act  of  the  General  Assembly  of incorporating  the In- 
surance Company  of ,  the  defendant  company,  provides  "that 

all  policies  of  insurance,  notes,  or  other  contracts  that  shall  be  made 
or  entered  into  by  said  corporation  may  be  either  with  or  without 
the  seal  thereof,  and  shall  be  subscribed  by  the  president,  and  at- 
tested by  the  secretary,  and,  being  so  signed,  executed,  and  attest- 
ed, shall  be  binding  and  obligatory,  upon  said  corporation,  accord- 
ing to  their  true  intent  and  meaning,"  and  if  you  shall  further  find, 
from  the  evidence,  that  the  policy  in  suit  is  so  signed,  executed, 
and  attested,  and  is  furtjiermore  sealed  with  the  common  seal  of  the 
corporation,  the  plaintiff  is  entitled  to  recover,  in  case  of  loss  or 
damage  by  fire,  if  the  jury  furthermore  -find  the  facts  as  stated  in 
the  plaintiff's point.* 

§  2481.    Prepayment  of  premium 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
there  is  nothing  contained  in  the  terms  and  conditions  of  the  poli- 
cy in  suit  making  an  actual  payment  of  the  premium  to  the  said 
defendant  company,  its  officers  or  agents,  a  condition  precedent 
to  the  defendant's  liability,  or  that  a  default  in  payment  of  the  pre- 
mium shall  cause  a  forfeiture;  and  that  it  is  agreed  in  said  policy, 
under  seal,  that  the  defendant  will  indemnify  the  plaintiff  against 

loss  or  damage  by  fife  in  the  sum  of  $ on  the  merchandise 

described  in  said  policy,  for  the  term  of  one  year,  to  wit,  from 

to ,  and  furthermore  that,  without  the  prepayment  of 

the  premium,  the  defendant  delivered  said  policy  to  T.  for  the  plain- 
tiff's use,  with  that  intent  and  understanding,  and  also  that  said 
merchandise  was  destroyed  or  damaged  by  fire  within  the  time 
specified,  and  that  the  defendant  was  served  with  due  notice  and 
proof  thereof,  the  plaintiff  is  entitled  to  recover.* 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
the  defendant  gave  the  policy  in  suit  to  T.  with  the  understanding 
that  he  should  cause  it  to  be  delivered  to  the  plaintiff,  and  have 
the  premium  collected,  and  that  T.  accepted  the  undertaking,  and 

2  Hallauer  V.  Fire  Ass*n  of  Phila-  •  «  Pennsylvania  Ins.  Co.  v.  Carter 
delphia,  98  S.  B.  441,  83  W.  Va.  401.      (Pa.)  11  A.  102. 

8  Pennsylvania  Ins.   Co.  v.  Carter 
(Pa.)  11  A.  102. 
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held  himself  responsible  for  the  money,  or  a  return  of  the  policy, 
T.  thereby  became  the  agent  of  defendant  for  that  purpose.  And 
if  the  jury  further  find  that  T.  did  deliver  the  policy  to  plaintiff 

by  hand  of  his  agent, ,  \vho  collected  the  premium,  and  on 

,  sent  T.  a.  bank  draft  covering  this  premium,  "thenceforth" 

T.  was  the  depositee  of  the  defendant  company,  and  there  could  be 
no  rescission  of  the  contract  without  its  consent  (together  with  the 
consent  of  plaintiff),  for  to  all  legal  intents  the  contract  of  insur- 
ance was  consummated,  and  the  premium  belonged  to  the  company 
as  fully  as  though  it  were  in  its  vaults;  therefore  the  plaintiff  is 
entitled  to  recover.' 

§  2482.     Effect  of  pa3anent  of  premium  to  insurance  broker 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that  T. 
through  whom  this  insurance  was  placed  in  defendant  company, 
transacted  the  business  in  the  usual  mode  adopted  by  the  company 
and  him,  and  that  the  usual  mode  was  that,  when  he  procured  pol- 
icies in  said  company  for  or  in  favor  of  other  persons,  it  was  ac- 
customed to  regard  or  treat  him  as  its  debtor  for  the  premiums  in 
such  cases,  and  to  periodically  render  to  him  statements  or  bills 
for  the  same,  in  accordance  with  the  understanding  that  he  was  the 
company's  personal  debtor  therefor,  then  the  actual  payment  of  the 
premium  to  the  company  before  a  loss  was  dispensed  with,  and  the 
obligation  of  T.  to  pay  the  premium  was  in  effect  the  payment  of 
it  by  the  insured,  and  the  plaintiff  is  entitled  to  recover.* 

§  2483.     Estoppel  of  insured  to  deny  issuance  of  policy 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  company  issued  defendant  a  receipt  at  the  time  his  appli- 
cation for  insurance  was  accepted  and  said  receipt  recited  that  his 
contract  of  insurance  would  be  sent  by  mail,  and  further  stated 

that  if  the  contract  was  not  received  within days  to  write 

the  company,  and  if  the  defendant  did  not  notify  plaintiff  that  he 
had  not  received  his  policy,  and  did  not  request  the  issuance  of  a 
new  policy  or  the  return  of  the  premium  note  within  a  reasonable 
time,  and  that  when  plaintiff  requested  payment  on  defendant's 
note  he  did  not  ask  for  the  return  of  his  note  or  the  issuance  of  the 
policy,  you  will  find  the  defendant  is  estopped  from  denying  the 
issuance  of  the  policy,  and  you  should  find  for  the  plaintiff.' 

5  Peonsylvania  Ins.  Co.  v.  Carter  ^  House  v.  Davis,  197  S.  W.  693, 
(Pa.)  11  A.  102.  130  Ark.  387. 

•  Pennsylvania   Ins.  Co.  v.  Carter 
(Pa.)  11  A.  102. 
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B.    Insurable  Interest 

§  2484.    What  constitutes 

I  charge  you  that  any  one  may  insure  property  against  loss  by 
fire  in  which  he  has  an  interest,  the  insurance  of  which  is  not  for- 
bidden by  law  on  the  ground  of  public  policy.  Now,  what  is  this 
insurable  interest?  What  interest  does  the  law  require  in  order  to 
entitle  the  party  who  insures  to  recover  loss  upon  the  policy?  In 
answer  to  this  I  charge  you  that  "Whoever  may  fairly  be  said  to 
have  a  reasonable  expectation  of  deriving  pecuniary  advantage  from 
the  preservation  of  the  subject-matter  of  insurance,  whether  that 
advantage  inures  to  him  personally,  or  as  the  representative  of  the 
rights  or  interests  of  another,  has  an  insurable  interest.  ♦  *  * 
Persons  charged,  either  specifically,  by  law,  custom,  or  contract, 
with  the  duty  of  caring  for  and  protecting  property  in  behalf  of 
others,  or  having  a  right  so  to  protect  such  property,  though  not 
bound  thereto  by  law  or  who  will  receive  benefit  from  the  continued 
existence  of  the  property,  whether  they  have  or  have  not  any  title 
or  estate,  any  lien  upon  or  possession  of  it,  have  an  insurable  in- 
terest." Now,  the  test  of  what  constitutes  an  insUrable  interest 
is:  Does  the  party  insuring,  at  the  time  he  takes  out  the  policy 
of  insurance,  and  at  the  time  of  the  loss,  bear  such  a  relation  ta 
the  property  insured  as  would  create  a  liability  to  pecuniary  loss 
if  the  property  was  destroyed?  If  so,  such  a  person  has  an  insur- 
able interest  in  the  property .•  ' 

§  2485.    Interest  of  one  by  reason  of  agency  for  owner  of  insured 
property 

I  charge  you  that,  if  you  believe  from  the  evidence  that 

put  plaintiff  in  the  lawful  possession  of  the  property  (that  is,  the 
property  insured),  as  his  agent  or  superintendent,  for  the  purpose 
of  dealing  with  the  property  in  the  ordinary  course  of  business,  and 
that  if  plaintiff  was  under  contract  with to  insure  the  prop- 
erty and  keep  the  property  insured,  plaintiff  had  an  insurable  in- 
terest in  the  property.* 

§  2486.    Interest  of  warehouseman  as  insurable  interest 

Does  the  policy,  as  stated  upon  its  face,  cover  and  protect  the 
property  lost,  which  was,  as  the  evidence  has  shown  it,  ^e 
actual  property  of  the  plaintiff  stored  in  the  warehouse 
of under  a  special  contract,  including  storage  and  insur- 
ance? Undoubtedly  a  warehouseman  has  an  interest  in  the 
property  intrusted  to  his  keeping.    You  may  term  it  "qualified. 


»r 


s  Graham  v.  American  Fire  Ins.  Co.  •  Graham  v.  American  B^re  Ins.  CSo. 
of  PhUadelphla,  26  S.  E.  323,  4S  S.  O.  of  PhUadelphla,  26  S.  E.  323,  48  &  a 
195,  59  Am.  St  Bep.  707.  195,  59  Am.  St  Biep.  707. 
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or  "special,"  or  "limited,"  or  "specific,"  interest,  whichever  name, 
in  all  respects,  would  be  applicable  to  it ;  but  that  interest,  what- 
ever it  may  be  termed,  is  an  insurable  interest,  because  he  is  re- 
sponsible in  this  case,  in  event  of  loss  by  fire,  under  this  contract^ 
and  he  had  the  right  by  contract  to  insure  this  cotton  against  loss 
to  save  himself  harmless.  His  liability  to  the  plaintiff  was  fixed, 
and  certainly,  by  contract.  He  had  the  right  to  protect  himself 
against  the  consequences  of  that  contract  by  insuring  the  property 
while  it*remained  in  his  possession  under  the  contract  That  is 
the  usual,  and  probably  the  best,  test  of  an  insurable  interest  in 
property.**^ 

C-    Modification  ot  Contract  and  Reformation  of  Policy 

§  2487.    Effect  of  rider  attached  after  delivery  of  policy 
The  court  instructs  the  jury  th^t  it  is  claimed  by  the  defendant 

that  there  was  attached  to  said  policy  on  the day  of , 

and  after  the  delivery  of  the  policy  to  the  plaintiff,  what  is  known 
as  rider  form  No.  1,  which  contained  certain  provisions  for  the 
taking  of  an  itemized  inventory  by  the  plaintiff  at  least  once  in 
each  calendar  year,  or,  if  not  taken  within  12  months  prior  to  the 
date  of  said  policy,  to  be  taken  in  30  days  after  said  date,  and 
for  the  keeping  of  a  set  of  books  which  would  clearly  and  plainly 
present  a  complete  record  of  the  business  transactions,  including 
all  purchases,  sales,  and  shipments,  and  that  said  books  and  in- 
voices should  be  kept  securely  locked  in  a  fireproof  safe  at  night, 
and  at  all  times  when  said  business  was  open  to  keep  them  where 
they  would  not  be  exposed  to  fire,  and  to  produce  them  for  the  in- 
spection of  the  company,  and  that  in  the  event  of  the  failure  of  the 
assured  to  do  this  the  policy  would  become  null  and  void.  With 
regard  to  this  phase  of  the  case  the  court  instructs  you  that  the 

policy  as  issued  and  delivered  to  the  plaintiff  on  the day  of 

,  was  a  valid  and  binding  contract  and  that  if  the  said  con- 
tract was  afterwards  changed  by  the  defendants  or  its  agents  in  its 
terms-  and  provisions  without  the  knowledge  or  consent  of  the 
plaintiff,  and  without  acquiescence  on  her  part,  that  then  she  would 
not  be  bound  by  the  terms  of  what  is  known  as  rider  No.  1  to  said 
policy,  but  she  would  be  bound  by  all  of  the  conditions  and  provi- 
sions which  were  contained  in  said  policy  at  the  time  the  same  was 
executed  and  delivered  to  the  plaintiff  herein.^^ 

10  Pelzer  Mfg.  Go.  v.  Sun  Fire  Of-  n  Liverpool  &  London  &  Qlobe  Ins. 
fice  of  London,  15  S.  B.  562,  36  S.  O.  Co.  v.  McLaughlin  (Okl.)  174  P.  248. 
213. 
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§  2488.    Refotmation  of  policy  to  include  matters  claimed  to  have 
been  omitted  through  mistake 

Now,  you  are  instructed  that  the  plaintiffs,  as  above  stated,  al- 
lege that  certain  articles  not  specifically  embraced  in  the  description 
of  the  property  insured  attached  to  the  policy,  but  which  were  a 
part  of  said  bathhouse  furnishings  and  fixtures,  and  which  arc  par- 
ticularly described  in  the  itemized  account  attached  to  plaintiffs' 
petition,  were  by  the  parties  to  said  policy  left  out  of  sai^  descrip- 
tion by  mutual  mistake ;  that  at  the  time  of  the  execution  and  de- 
livery of  the  policy  sued  on  and  the  payment  of  the  premium  it  was 
agreed  and  understood  between  the  insured  and  the  company  that 
said  articles  left  out  and  not  described  therein  should  .be  and  were 
included  in  said  policy  and  were  insured  under  said  policy  with  the 
other  items  specifically  set  out;  but  that  same  were  not  specifically 
mentioned  in  said  description  attached  to  the  policy  by  the  mutual 
mistake  of  the  parties.  Now,  if  you  believe  from  the  evidence,  as 
to  any  of  said  personal  property  claimed  to  have  been  so  left  out 
by  mistake,  that  it  was  in  fact  mutually  agreed  and  understood  by 

and  between and and  the  defendant  company,  at  the 

time  said  policy  was  issued  and  delivered  to  the  insured  and  the 
premium  paid,  that  all  or  any  part  of  the  property  claimed  in  plain- 
tiffs' petition  to  have  been  so  omitted  by  mutual  mistake  should  be 
put  in  said  policy  and  insured  thereunder  with  the  other  property 
described  therein,  but  through  the  mutual  mistake  of  the  parties  it 
was  omitted — that  is  to  say,  that  both  parties,  insurer  and  insured, 
intended  it  should  be  insured  by  said  policy  and  embraced  therein, 
but  in  the  writing  it  was  omitted  through  mutual  mistake — then 
and  in  that  event,  you  will  find  the  same  to  have  been  insured  under 
said  policy  and  covered  thereby ;  and  if  you  find  for  plaintiffs,  and 
find  that  any  of  same  was  damaged  or  destroyed  by  fire  as  these 
issues  are  submitted  to  you,  then  you  will  take  the  same  into  con- 
sideration in  estimating  plaintiffs'  damage.  But  unless  you  do  so 
believe  such  articles,  if  any,  were  omitted  by  mutual  mistake  from 
the  policy,  you  will  consider  only  the  property  described  in  the 
policy  as  insured ;  and  should  you  believe  from  the  evidence  that 
any  of  said  articles  claimed  to  have  been  so  omitted  were  not  mutu- 
ally agreed  between  the  parties  to  be  included  at  the  time  of  the 
issuance  of  the  policy,  but  that  the  insured  believed  they  were  in- 
cluded, then  and  in  that  case  also  you  will  not  consider  same  as  in 
that  case  the  mistake,  if  any,  would  not  be  a  mutual,  one,  and  the 
company  would  not  be  responsible  for  the  insured's  mistaken  belief, 
if  any.  And  you  are  instructed  that  unless,  before  and  at  the  time 
of  the  issuance  of  the  policy  and  payment  of  the  premium,  it  was 
agreed  and  understood  that  said  property,  if  any,  omitted  should 
be  included,  the  same  cannot  be  taken  or  considered  as  included 
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therein,  and  no  subsequent  agreement  that  the  same  should  be  in- 
serted or  included  would  render  the  company  liable,  as  such  agree- 
ment would  have  no  consideration  to  support  it;  and  if  you  so 
believe  the  facts  to  be  you  will  find  for  the  defendant  on  this  issue, 
and  not  in  any  case  include  such  property,  should  you  find  for 
plaiitiffs.^ 

D.    Renewal 

§  2489.    Requisites 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the- 
parties  agreed  that  the  insurance  should  be  renewed  without  a 
payment  of  premium,  and  their  minds  met  and  they  fully  under- 
stood the  terms  of  such  renewal  in  all  respects,  and  nothing  re- 
mained to  be  done  thereafter  except  to  make  out  the  renewal  re- 
ceipt on  the  part  of  the  company,  and  the  payment  of  the  premium 
by  the  plaintiff,  notwithstanding  this  was  a  verbal  agreement,  it  was 
nevertheless  a  valid  contract  for  the  renewal  of  the  policy,  and 
the  defendant  is  liable  for  the  loss  to  the  amount  of  the  insurance.** 

You  are  instructed  that,  if  you  find  that  previous  to ,  the 

defendant  company  had  issued  a  policy  of  insurance  upon  the  build- 
ing and  stock  in  question  which  would  expire  on  that  date,  and 
that  about  the  time  of  its  expiration  the  agent  of  the  company,  for 
and  in  its  behalf,  agreed  with  the  plaintiff  or  his  authorized  agent 
to  renew  said  policy,  and  that  he,  the  agent  of  the  company,  would 
attend  to  it  right  away,  and  that  their  minds  met  as  to  the  terms  of 
such  agreement ;  and  that  there  was  nothing  further  to  be  done  be- 
tween the  parties,  except  that  the  agent  of  the  defendant  should 
make  out  and  deliver  to  the  plaintiff  or  his  agent  the  renewal  re- 
ceipt or  evidence  of  renewal,  and  that  the  plaintiff  or  his  agent 
should  then,  or  at  some  subsequent  time,  pay  the  premium,  then  I 
instruct  you  that  such  an  agreement  would  bind  the  defendant  com- 
pany to  renew  the  policy,  and  they  could  only  avoid  liability  upon 
such  contract  by  tendering  the  renewal  and  demanding  the  pre- 
mium, and  the  failure  of  the  plaintiff  to  pay  the  same,  or  by  giving 
the  plaintiff  or  his  agent  notice  that  the  defendant  company  had  re- 
fused to  carry  the  risk,  and  such  tender  of  the  renewal  and  demand 
of  the  premium  or  the  giving  of  the  notice  as  before  stated,  in 
order  to  relieve  the  defendant  from  liability,  must  be  done  before 
the  loss  accrued  and  before  they  knew  of  the  loss.** 

12  Delaware  Ins.    Co.  of  Phlladel-  is  King  v.  Hekla  Fire  Ins.  Co.,  17 

pWa  V.  HUl  (Tex.  Civ.  App.)  127  S.      N.  W,  297,  58  Wis.  508. 
W.  283.  1*  King  v.  Hekla  Fire  Ins.  Co.,  17 

N.  W.  297,  58  Wis.  508. 
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E.    Cancellation  ot  Policy 

§  2490.    Notice  of  cancellation — ^To  whom  given 

You  arc  instructed  that  under  the  terms  of  the  policy  sued  on 
herein,  the  defendant  insurance  company  had  the  right  to  cancel  the 
policy  at  any  time  by  giving  to  the  insured,  plaintiif,  five  'flays' 
notice  of  such  cancellation;  you  are  further  instructed  that  if  the 
plaintiff  had  an  arrangement  or  an  agreement  with  the In- 
surance Agency  or  with  Mr. by  which  either  was  to  keep  the 

property  of  plaintiff  insured  and  giving  said  agency  or  Mr. 

the  power  to  select  the  companies  by  which  said  property  was  to 
be  insured,  and  to  attend  to  all  matters  pertaining  to  his  insur- 
ance, including  the  authority  to  cancel  policies,  then  you  will  find 

that  plaintiff  constituted  the  said  insurance  agency  or  Mr.  

his  agent  and  that  notice  from  the  defendant  insurance  company  to 

the  said  agency  or  Mr. of  the  cancellation  of  the  said  policy 

was  notice  to  the  plaintiff,  and  if  you  further  find  that  defendant 
company  notified  the  s^id  insurance  agency  or  Mr. to  can- 
cel this  policy  sued  on,  and,  in  compliance  with  that  notice,  the  said 

insurance  agency  or  Mr. did,  acting  for  plaintiff,  deliver  said 

policy  and  cancel  same,  then  you  will  find  for  the  defendant.^ 

F.    Avoidance  of  Policy  ?or  Misrkpresbntatons  or  Conceal- 
ment 

§  2491.    Effect  of  miBrepresentation  or  concealment  in  general 

I  249 1  ( I ) .  Sonth  Carallna 

I  want  to  tell  you  in  the  outset,  gentlemen  of  the  jury,  that  if 
you  believe  from  the  testimony  that  this  plaintiff  has  perpetrated 
or  committed  a  fraud  on  this  insurance  company  by  concealing  from 
them  material  facts  or  misleading  them  fraudulently,  then  he  should 
not  recover  anything,  because  the  object  of  the  law  in  these  mat- 
ters, and  it  is  the  law,  is  that  between  people  Who  insure  and  the 
insurance  company  there  should  be  nothing  more  nor  less  than  com* 
mon  honesty  or  fair  dealing,  and  that  is  all  you  want  to  bear  in 
mind  in  solving  the  case  here,  that  you  have  to  decide  what  is 
common  honesty  and  fair  dealing  between  these  parties.  If  you 
find  it  is  on  the  side  of  the  insurance  company,  you  find  for  the  in- 
surance company,  and  if  it  is  for  the  plaintiff,  you  should  find  for 
the  plaintiff.^* 

IB  Georgia  Home  Ins.  Ck>.  ▼•  Ben-  i^Hankinson  v.  Piedmont  Ifat. 
aett,  203  S.  W.  279, 184  Ark.  52.  Ina.  Co.,  61  a  E.  905,  80  S.  a  892. 
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\2A9\{2).    Texas 

Yoa  are  instructed  that  if,  from  the  testimony,  you  find  that  the 
plaintiff  made  the  application  for  the  insurance  herein  as  alleged  in 
defendant's  answer,  and  you  further  find  from  the  testimony  that 
the  said  plaintiff,  in  said  application,  stated  that  the  original  cost  of 

the  building  insured  was  $ ,  or  that  the  actual  cash  value  of 

the  contents  of  said  building  was  $ ,  or  you  fiijd  from  the  tes- 
timony that  the  said  plaintiff  represented  in  said  application  that 
the  lot  or  land  on  which  said  building  was  situated  was  of  the  value 

of  $ ^  or  that  in  said  application  said  plaintiff  a'greed  that  he 

.  had  not  applied  for  insurance  in  excess  of  three-fourths  of  the  value 
of  the  property  to  be  insured,  or  that  he  represented  said  building  to 
be  m  a  completed  state,  and  you  further  find  from  the  testimony 
that  such  statements,  or  any  one  of  them,  were  false,  and  that 
thereby  the  defendant  was  induced  to  issue  the  policy  of  insurance 
sued  on  herein,  or  if  you  find  from  the  testimony  that  the  plaintiff 
was  not  the  sole  and  unconditional  owner  of  the  property  intended 
to  be  insured,  and  covered  by  said  policy  of  insurance,  or  that  the 
same  became  unoccupied,  as  hereinafter  defined,  at  any  time  be- 
tween the  date  of  said  policy  and  said  fire,  you  will  find  for  the  de- 
fendant." 

# 

§  2492.    Materiality  of  misrepresentations 

i  2492(1).    MissosrI 

The  jury  are  instructed  that,  even  if  the  jury  shall  believe  from 
the  evidence  that  at  the  time  the  insurance  was  applied  for  by  the 
plaintiffs,  or  their  agent,  of  the  defendant,  the  plaintiffs,  or  their 
agent,  represented  that  a  watchman  was  kept  and  would  be  kept 
upon  said  premises  insured,  and  that  no  watchman  was  then  or 
afterwards  kept  thereon,  yet,  unless  the  jury  beKeve  that  the  said 
representation  was  one  of  the  causes  why  defendant  took  the  risk, 
and  without  such  watchman  being  then  kept  and  continuing  to  be 
kept  the  said  defendant  would  not  have  taken  the  risk  or  issued  the 
policy,  then  the  fact  that  no  watchman  was  kept  proves  no  de- 
fense to  this  action.** 

(  2492(2).    VinMsia 

You  are  instructed  that,  in  order  that  misrepresentations  made 
in  procuring  insurance  shall  have  the  effect  to  make  the  policy  void, 
unless  *such  misrepresentations  be  warranties,  such  misrepresenta- 
tions must  be  material  to  the  risk,  and  must  have  influenced  the  is- 
suing of  the  policy,  and  whether  they  be  material  to  the  risk  or  in- 

iT  (Georgia  Home  Ins.  Co.  v.  Brady,  is  Bersche  v.  Globe  Mut  Ins.  Ck>., 
(CIT.  App.)  41  S.  W.  513.  81  Mo.  546. 
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fluenced  the  issuing  of  the  policy  or  not  are  qtiestions  for  the  jury 
to  determine  from  the  evidence.** 

The  court  instructs  the  jury  that,  in  order  for  the  defendant  com- 
pany in  this  suit  to  be  entitled  to  a  verdict  in  its  favor,  on  the 
ground  that  the  policy  was  void  because  of  misrepresentations  by 
the  plaintiff  in  procuring  the  insuranjce,  the  defendant  company 
must  prove  to  the  satisfaction  of  the  jury  that  the  plaintiff  made 
such  misrepresentations,  and  that  they  were  as  to  matters  material 
to  the  risk.*® 

§  2493.    Avoidance  of  policy  for  failure  to  disclose  facts  material 

to  risk 
f  2493(1).    Arkansas 

You  are  instructed  that,  where  a  policy  of  insurance  provides  that 
it  shall  be  void  in  the  event  the  insurer  is  not  the  sole  and  uncon- 
ditional owner  of  the  property  covered  thereby,  such  sole  and  un- 
conditional ownership  in  the  assured  is  a  condition  precedent  to  a 
right  of  recovery,  and  unless  you  believe  by  a  preponderance  of  the 
evidence  that  same  was  waived  by  defendant,  you  should  find  for 
defendant.^* 

§  2493(2).   Kentucky 

The  court. instructs  the  jury  that,  if  they  shall  believe  from  the 
evidence  that  an  attempt  was  made  to  burn  the  house  in  question 
before  the  policy  of  insurance  sued  on  herein  was  issued,  and  that 
plaintiffs  knew  thereof,  and  that  the  agent  of  the  defendant  who 
solicited  the  insurance  did  not  know  of  the  said  attempt  when  the 
policy  was  issued,  and  the  plaintiffs  concealed  that  fact  from  him 
for  the  purpose  of  obtaining  insurance,  then  the  law  is  for  the 
defendant,  and  the  jury  should  so  find.** 

f  2493(3).   Virginia  . 

The  court  instructs  the  jury  that,  as  a  rule,  the  insured  is  only  re- 
quired to  disclose  what  he  is  interrogated  as  to,  unless  the  terms  of 
the  policy  require  such  disclosure;  but,  whether  interrogated  or 
not,  if  the  jury  believe  from  the  evidence  that  he  withheld  or  omit- 
ted to  state  any  fact  material  to  the  risk  which,  in  honesty  and  good 
faith,  he  ought  to  havfe  communicated,  with  the  design  and  for  the 
purpose  of  obtaining  the  issuance  of  the  policy,  or  for  the  purpose 
or  with  the  design  of  obtaining  the  same  at  a  lower  premium  than 
the  one  charged,  then  the  policy  is  thereby  vitiated,  and  the  jury 
must  find  for  the  defendant.** 

18  Wytheville  Ins.   &  Bkg.  Ck).  v.  «« German-American    Ins.     0>.     v. 

Stultz.  13  S.  E.  77,  87  Va.  629.  Norris,  37  S.  W.  267,  100  Ky.  29,  06 

20  Wytheville   Ins.   &   Bkg.    Co.   v.  Am.  St.  Rep.  324. 

Stultz,  13  S.  E.  77,  87  Va.  620.  2«  WytheviUe  Ins.   & .  Bkg.   Oo.   t. 

«i  Hartford  Fire  Ins.  Co.  v.  Enoch,  Stultz;  13  S.  E.  77,  87  Va.  029. 
96  S.  W.  393.  79  Ark.  475. 
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§  2494.     Failure  to  disclose  facts  affecting  right  of  subrogation 

I  further  charge  you  that  the  right  of  subrogation  is  a  legal  right ; 
that  is,  when  a  party  insures  property  with  an  insurance  company, 
and  that  property  is  destroyed  by  the  carelessness,  negligence,  or 
unlawful  act  of  another,  then  the  insurance  company,  upon  the  pay- 
ment of  the  loss,  is  subrogated  to  the  right  of  the  owner  of  the 
property,  and  is  entitled  to  go  against  the  party  or  parties  who, 
by  their  carelessness,  negligence*  or  unlawful  conduct,  have  caused 
the  loss  of  the  property  insured.  That  is  a  right  which  they  have. 
They  have  it  under  the  law,  and  they  have  a  right  also  to  stipu- 
late this  right  of  subrogation.  Is  the  right  of  subrogation  a  fact 
material  to  the  risk,  risks  which  the  insurer  takes  to  insure  the 
property  against  destruction  by  fire?  Is  the  further  fact  that,  after 
a  loss  occurs  by  fire,  that  the  insurer  has  the  right  to  go  against 
the  party  who  caused  the  loss,  a  fact  material  to  the  risk?  This  I 
submit  to  you  as  a  question  of  fact,  which  you  must  determine 
according  to  the  evidence  in  this  case.*^ 

Now,  then,  we  come  to  a  second  defense,  so  to  speak,  or  a  ques- 
tion which  arises  in  this  case,  to  wit,  that  the  right  of  subrogation, 
as  they  allege,  was  a  material  question — as  the  defendants  con- 
tend, was  a  material  question — and  that,  having  by  their 

lease  and  release  freed  the  railway  company  from  liability  from 
loss  caused  by  their  engines,  the  policy  was  thereby  voided.  Now, 
gentlemen,  when  a  party  goes  to  an  insurance  company,  the  ordi- 
nary and  usual  custom  is  that  he  makes  application  for  so  much 
insurance  upon  certain  property,  and  either  by  writing  or  orally  he 
makes  certain  representations  to  the  company  from  whom  he  seeks 
insurance.  That  is,  in  common  language,  called  the  "application" 
for  the  insurance.  In  that  application  it  is  the  duty  of  the  party 
seeking  the  insurance  to  state  all  facts  material  to  the  risk;  but 
if  the  insurance  company  or  their  agents  have  knowledge  of  the 
facts  upon  which  they  issue  a  policy  of  insurance,  no  matter  wheth- 
er that  knowledge  was  derived  from  the  party  seeking  the  insur- 
ance or  how,  then,  knowing  the  facts  upon  which  they  issue  the 
policy,  and  if,  knowing  them,  they  still  issue  the  policy,  then,  in 
law,  they  have  waived  their  rights.  Now,  in  coming  to  the  consid- 
eration of  this  cause,  did ,  in  applying  for  this  policy  of  in- 
surance, make  any  statements  material  to  the  risk  which  were  not 

true,  or  did omit  to  make  any  statement  material  to  the  risk 

which  they  should  have  made  because  it  was  material  to. the  risk? 
The  insurance  company,  after  the  application  has  been  made,  is- 
sues what  has  been  called  a  "policy  of  insurance."  That  is  the 
written    paper.      Now,    then,    the    former — the    application — is    the 

2*Pel2er  Mfg.  Co.  v.  Sun  Fire  Office  of  Irondon,  15  S.  E.  562,  36  S.'  C. 
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tender,  the  proposal,  to  make  this  contract  of  insurance,  and  the 
latter  is  the  acceptance  by  the  insurance  company  of  this  proposi- 
tion from  the  party  to  insure  his  property.  Now,  the  insurance 
company  undoubtedly  has  the  right  to  accept  or  make  insurance 
upon  property,  with  the  right  of  subrogation  reserved  to  them 
They  also  have  the  right  to  insure  property  when  the  right  of  sub- 
rogation is  taken  away  from  them.  I  have  explained  to  you  the 
question  of  materiality.  As  a  question  of  fact,  did  they  know  of 
this  release  of  the  right  of  subrogation  in  favor  of  the  railway  com- 
pany? and,  if  they  knew  it,  did  they  waive  it?  Waiver  is  a  ques- 
tion of  fact  for  the  Jury.** 

§  2495.    Effect  of  knowledge  by  insurer  or  its  agent  of  facts  not 
disclosed 

I  charge  you  that  the  policy  contains  the  terms  of  the  contract. 
It  is  the  duty  of  the  court  to  construe  a  written  contract,  and  I 

charge  you  that had  the  right  to  insure  cotton  held  in  their 

warehouse,  which  they  held  either  as  owners,  warehousemen,  or 
as  warehousemen  and  insurers,  for  pay.  If  nothing  disproving  this 
:;tate  of  facts  appear  in  evidence,  and  you  find  that  the  cotton  was 
destroyed  by  fire  during  the  currency  of  the  policy,  according  to 
the  terms  of  the  policy  the  plaintiffs  would  be  entitled  to  recover 
the  amount  of  the  loss  not  exceeding  the  amount  for  which  the  cotton 

was  insured.    Did insure  the  cotton  described  in  the  complaint? 

Was  it  destroyed  by  fire,  and  what  was  the  amount  of  the  loss?  Have 
assigned  their  policy  to  plaintiffs? — ^are,  with  the  other  ques- 
tions of  fact  raised  in  this  case,  questions  which  you  must  determine. 
Defendants  allege  that  the  policy  of  insurance  issued  by  them  is  void, 

because did  omit  to  make  known  to  defendants  a  fact  material 

to  the  risk,  to  wit:    The  fact  that  the  warehouse  stood  upon  land 

leased  by from  the Railroad  Company  for  valuable 

considerations,  and  upon  certain  terms  and  conditions,  among 
which  was  the  following:  "That  during  the  continuance  of  said 
lease  the  said  Railroad  Company,  its  successors  and  as- 
signs, shall  not  be  in  any  wise  responsible  for  any  loss  or  damage 
to  the  said  building  (warehouse)  or  the  contents  thereof  from  fire 
communicated  by  the  locomotive  engines  of  said  company,  its  suc- 
cessors or  assigns,  and  all  such  loss  or  damage  shall  be  borne  by 

the  said ."    That  the  fact  of  the  existence  of  said  lease  and 

release  not  onlyj  pertained  to  said  risk,  and  was  very  material  there- 
to, but  was  unusual  and  unknown  to  defendant  when  said  policy 
was  issued  and  delivered.  The  policy,  according  to  the  allegations 
of  the  answer,  was  to  "become  void"  in  the  event  of  "any  omission 

sopelzer  Mfg.  Co.  t.  Sun  Fire  Office  of  LondoD,  15  S.  B.  562,  36  S.  C. 
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to  make  known  any  fact  material  to  the  risk/'  So  that  a  mere 
omission  to  make  known  a  fact  is  not  sufficient  to  avoid  the  policy. 
It  must  go  further ;  it  must  be  the  omission  of  a  fact  material  to 
the  risk.    That  raises  a  question  or  questions  of  fact:     Was  the 

release  of  the  railway  company  by from  any  responsibility 

or  loss  caused  by  fire  from  the  locomotives  of  the  railway  company 
to  the  warehouse,  or  the  contents  thereof,  a  "fact  material  to  the 

risk"?     Did  omit  to  make  known  to  defendants,  or  their 

agent,  the  facts  in  regard  to  the  lease?  Did  defendants,  or  their 
agent,  know  of  this  lease  and  its  terms?  If  defendants,  or  their 
agent„  did  know  of  this  lease  and  its  terms,  they  cannot  complain 
of  such  omission  by ,  because  if  th'ey,  the  defendant  com- 
pany, had  knowledge  of  these  facts,  then  the  omission  of 

was  not  material:  This  question  of  a  "fact  material  to  the  risk" 
is- a  question  for  you.  What  is  a  "fact  material  to  the  risk"?  A 
fact  material  to  the  risk  is  one  which  in  any  way  influences  or 
might  influence,  the  insurer,  either  in  accepting  or  rejecting  such 
risk,  or  in  estimating  the  degree  and  character  of  the  same;  or 
which  in  any  way  affects  the  rate  of  premium  at  which  the  risk  is 
assumed;,  or  which,  if  known  to  the  insurer,  would  have  prevent- 
his  accepting  or  continuing  the  risk.** 

§  2946.    Failure  of  agent  of  insurer  to  state  facts  given  him  by 
insured 

|24S6(I).    Iowa 

The  jury  are  instructed  that  if  you  find  that  the  plaintiff  was 
asked  to  and  did  sign  the  application  in  blank,  and  the  ageht  of  the 
defendant  filled  it  up  on  his  own  motion  without  knowledge  of 
plaintiff  as  to  what  the  answers  were ;  or  if  you  should  find  that 
the  plaintiff  made  true  and  correct  answers,  but  the  agent,  in  writ- 
ing the  answers,  for  any  reason,  wrote  incorrect  answers,  the  plain- 
tiff will  not  be  responsible  for  the  acts,  mistakes  or  wrongs  of  such 
agent." 

I  2496(2).    Miehlgaa 

You  are  instructed  that  one  fact  for  you  to  determine  there  is 
whether  the  plaintiff  correctly  informed  the  agent  as  to  the  actual 
amount  of  incumbrance,  or  the  amount  still  due,  upon  the  premises. 
You  will  determiifc  that  fact.  If  you  find  that  she  did  correctly 
state  it,  you  will  determine  the  fact  whether  the  agent  understood 
it— whether  he  inserted  the  amount  in  the  policy  understandingly 
or  not.  You  will  also  determine  whether  it  was  inserted  by  mis- 
take.   Then  I  say  to  you,  as  a  matter  of  law,  that  if  she  correctly 
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informed  him  as  to  the  amount,  and  the  statement  in  the  applica- 
tion, that  the  incumbrance  was  $ ,  was  inserted  by  the  agent 

knowing  the  true  amount,  or  through  mistake  and  the  application 
was  presented  to  her  to  sign,  and  she  was  requested  to  sign  it, 
and  didn't  read  it  through,  understanding  by  the  acts  and  conduct 
of  the  agent  that  the  application  correctly  stated  the  answer  which 
she  had  made,  and  she  so  signed  it,  and  with  that  impression,  de- 
rived from  the  acts  and  conduct  of  the  agent,  then  the  claim  of 
fraud  could  not  be  maintained  here,  and  the  policy  would  not  be 
void  on  that  account.  But  if  she  did  understand  the  amount  that 
was  stated  in  the  application  herself,  and  the  agent  had  misunder- 
stood the  statement,  didn't  understand  it,  or  made  a  mistake  in  re- 
gard to  it,  as  I  say,  if  she  understood  the  amount  which  was  in- 
serted in  the  application,  the  agent  not  having  got  the  answer  cor- 
rectly, through  deafness,  or  any  other  reason,  and  she  knew  the 
amount  stated  in  the  application  to  be  wrong,  and  signed  the  ap- 
plication so  knowing,  then  that  would  avoid  the  policy.  Now. 
there  is  a  question  of  fact  for  you  to  determine  as  to  how  that 
amount  came  in  the  application,  and  what  the  parties  knew  and 
understood  about  it.  I  will  say,  further,  if  she  had  an  opportunity 
to  read  that  application,  and  neglected  to  do  so  of  her  own  motion, 
of  her  own  will,  not  misled  by  the  acts  or  conduct  of  the  agent,  nor 
lulled  into  silence  as  to  what  it  contained  by  his  acts  and  conduct, 
in  preparing  the  application  and  all  the  circumstances  surround- 
ing the  preparing  of  it,  and  if  her  failure  to  read  the  application 
was  a  mere  act  of  carelessness  or  neglect  on  her  own  part,  then, 
under  those  circumstances,  the  policy  would  be  void,  and  she  could 
not  recover  in  this  case.** 

§2496(3).    Virginia 

The  court  instructs  the  jury  that  if  one  applying  for  insurance 
state  fairly  to  the  company,  or  its  agent,  the  facts  required  by  the 
contract  of  insurance  to  be  stated,  or  if  such  facts  be  known  to 
the  company  or  its  agent,  and  the  facts  be  not  truly  stated  by  the 
company,  or  its  agent  writing  the  pojicy,  the  company  will  not  be 
released  from  liability  by  such  failure  to  state  truly  the  facts  in 
the  policy.*' 

i  2496(4).    West  Virginia  ^ 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  at  the  time  the  application  was  made  for  the  policy  in 
controversy  the  agent  who  took  said  application  wholly  prepared 
and  wrote  the  same,  and  that  at  the  time  the  plaintiff  informed  him 
of  the  incumbrance  upon  said  property,  or  that,  prior  to  said  time, 

28  Tiibbs    V.    Dwelling   HouBe   Ins.  20  WythevUle   Ins.   &   Bkg.  Co.    v. 
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said  agent  had  full  knowledge  of  said  incumbrance,  then  and  in  that 

event  the  answer  incorporated  into  said  application,  though  incor-' 

rect  in  regard  to  said  incumbrance,  will  afford  no  defense  to  feaid- 

company  to  this  action,  in  the  absence  of  fraud  on  the  part  of 

plaintiff.** 

• 

§  2497.    Effect  of  misdescription  of  insured  premises 

You  are  instructed  that  plaintiff  claims  that  the  insurance  ef- 
fected by  him  was  applied  for  on  block  in  the  town  of 

,  and  written  down  by  mistake  of  the  agent  of  the  insurance 

company  as  block .    The  defendant  claims  the  error  to  have 

been  made  by  the  plaintiff.  If  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  inaccurately  stated  the  block,  either  by  design  or 
accident,  and  that  such  error  was  material,  and  that  the  company 
would  not  have  made  the  insurance  if  the  block  had  been  correctly 
stated,  and  that  the  company  did  not  subsequently,  during  the  con- 
tinuance of  the  policy  and  before  the  fire,  know  correctly  the  ac- 
tual situation  of  the  property  on  which  plaintiff  was  insured,  with 
reference  to  other  property  insured  by  the  company,  the  jury  will 
find  for  the  defendant.  But  if  the  jury  believe,  from  the  evidence, 
that  the  error  in  the  number  of  the  block  was  in  fact  immaterial, 
or  that  the  mistake  was  caused  by  the  agent  of  the  company,  or 
that  subsequently  to  the  issuance  of  the  policy,  and  before  the  fire 
occurred,  the  president  or  agent  of  the  company  became  aware  of 
the  location  of  plaintiff's  property,  with  reference  to  other  prop- 
erty insured  by  the  company,  and  took  no  step  to  cancel  said  pol- 
icy, and  if  you  find  that  such  president  or  agent  had  authority 
equivalent  to  that  of  a  general  agent  in  making  contracts,  or  rep- 
resented the  company  for  the  purpose  of  making  contracts,  the 
jury  must  find  for  the  plaintiff.  The  jury  must  judge,  from  the 
evidence,  how  far  the  mistake  of  the  number  of  the  block  was  ma- 
terial to  the  insurance  company." 

§  2498.     Misrepresentations  as,  to  value 
12498(1).    Michigan 

You  are  instructed  that  it  is  insisted  in  this  case  that  there  was 

an  overvaluation  on  the  part  of  the .    If  they  have  honestly 

overvalued  their  property,  it  will  not  defeat  insurance,  because 
value  is  a  matter  largely  of  opinion  ;  and  if  they  honestly  believed, 
in  making  their  representations  in  the  proof  of  loss,  or  at  the  time 
of  issuing  the  policy,  that  the  stock  was  worth — that  the  stock, 
fixtures,  and  soda  fountain  were,  worth — the  sum  for  which  they 
were  insured,  then  it  will  not  defeat  the  recovery.     If,  however, 

80  Coles  V.  Jefferson  Ins.  Co.,  23  S.         «i  Home  Insurance  &  Banking  Co. 
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after  the  loss,  they  have  attempted  to  claim  a  larger  sum  on  those 
items  than  they  actually  believe  was  due,  if  they  have  attempted 
to  claim  more  than  they  really  knew  it  was  worth — ^in  other  words, 
if  they  had  been  guilty  of  fraud  in  that  respect — ^it  will  bar  their 
recovery.  If  you  find  that  they  have  acted  honestly  in  this  regard, 
they  will  be  entitled  to  recover  on  those  several  items  what  you 
think  they  are  entitled  to  recover.  They  will  be  entitled  to  recov- 
er; that  IS,  not  exceeding  the  amount  at  which  they  were  valued." 

I  2498(2).    Virginia 

The  court  instructs  the  jury  that  a  mere  misrepresentation  of 
the  value  of  the  property  insured  does  not  vitiate  the  policy,  unless 
the  overvaluation  be  gross  and  clear,  such  as  must  be  known  to  be 
such  by  the  insured,  and  not  known  to  the  insurer,  and  therefore 
false  and  fraudulent.** 

§  2499.    E£Pect  of  overvaluation  placed  in  policy  by  agent  of  in< 
surer 

The  court  instructs  the  jury  that  another  reason  the  defendant 
contends  the  plaintiff  cannot  recover  is  the  defendant  says  there 
was  a  misstatement,  that  in  making  out  the  application  for  insur- 
ance the  property  was  overvalued,  and  that  thereby  the  policy  be- 
came void  when  it  was  issued.  If  it  should  transpire  that  the 
property  was  overvalued  on  account  of  statements  made  by  the 
plaintiff,  and  if  the  statements  made  by  the  plaintiff  induced  this 
company  to  issue  a  policy  for  more  than  the  property  was  worth, 
if  the  property  was  overvalued  to  a  large  extent  so  as  to  induce  the 
company  to  issue  a  policy  upon  it  for  any  sum,  then  I  say  to  you 
that  would  void  the  policy.  You  have  heard  the  testimony  in  this 
case  in  regard  to  the  manner  in  which  this  application  was  pro- 
cured. You  are  the  exclusive  judges  of  the  facts  in  this  case,  and, 
if  you  find  from  the  testimony  that  this  application  was  prepared 
by  the  person  who  solicited  this  insurance  on  behalf  of  the  defend- 
ant company,  and  that  the  valuation  was  placed  in  the  application 
by  him,  and  if  he  was  present  at  the  property  and  saw  and  inspect- 
ed it,  then  I  say  to  you  that  the  fact  of  the  property  being  over- 
valued would  not  vitiate  the  policy  or  void  the*  loss.** 

§  2500.  Reliance  by  insurer  on  false  representations  as  to  value 
The  jury  are  instructed  that  the  burden  of  proving  the  falsity  of 
the  representations  as  to  value  was  upon  defendant,  and  that  a  nec- 
essary element  of  the  fraud  is  that  defendant  was  deceived  by  the 
representations  and  relied  upon  them  in  issuing  the  policy.    The 

■2  Johnston  v.  Farmers'  Fire  Ins.  »*  Smith  v.  Mutual  Cadi  Gnaranty 

Co.,  64  N.  W.  6,  106  Mich,  96.  Fire  In&  Co.,  114  N.  W.  94,  21  S.  D. 

•aWytheviUe   Ins.  &  Blcg.   Co.  v,  433. 
Stultz,  13  S.  E.  77,  87  Va.  629. 


27d3  FIRE  INBURANCa  §  2502 

defendant  would  be  bound  by  any  knowledge  •  which  its  agftit, 

,  gained  while  soliciting  insurance  or  taking  applications 

for  it,  even  if  he  failed  to  communicate  such  knowledge  to  the  other 
agents  or  officers  of  the  defendant  company.  Therefore,  if  he 
learned  or  knew  the  value  of  the  property  when  he  received  plain- 
tiff's application  for  insurance,  the  defendant  must  be  deemed  to 
have  known  the  value  thereof  when  it  issued  the  policy,  and  in  that 
case  it  could  not  be  held  to  have  been  deceived  by,  or  to  have  re- 
lied upon,  the  plaintiff's  representations.'* 

§  2501.    Misrepresentations  as  to  incumbrances 

I  2501(1).    VlnilBla 

The  jury  are  instructed  that,  if  the  plaintiff  had  paid  off  and  dis- 
charged the  deed  of  trust  on  the  property  in ,  and  that  there- 
after the  policy  was  regularly  continued  in  force  by  payment  of  the 

premium  in ,  and  neither  since  that  date  nor  at  the  time  of 

the  fire  was  there  any  lien  on  the  property,  the  jury  are  instructed 
that  the  existence  of  the  lien  at  the  time  of  the  policy  worked  no 
forfeiture  thereof.?' 

{  2501  (2).    WMt  VIrglala 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  the  property  insured^  or  a  material  portion  thereof,  was 
incumbered  at  the  time  the  application  in  writing  was  made  by  the 
plaintiff  to  the  defendant  for  the  policy  sued  on,  and  that  he  denied 
in  said  application  the  fact  of  said  incumbrance,  and  they  further 
believe  that  in  said  application  and  policy  the  plaintiff  warranted 
the  truth  of  statements  and  answers  made  in  said  application,  that 
then  they  shall  find  for  the  defendant  company.^ 

G.    Interpretation  and  Operation  of  Poucy 

§  2502.    Variance  between  body  of  policy  and  rider 

The  court  instructs  the  jury  that  if  they  should  reach  the  con- 
clusion from  the  evidence  that  there  is  a  variance  between  the  pro- 
visions of  the  body  of  the  policy  in  evidence  in  this  case  and  the 
slip  thereto  attached,  then  in  such  event  the  provisions  contained 
in  the  slip  attached  thereto  will  take  precedence  over  those  con- 
tained in  the  body  of  such  policy.'* 

39  Helm  V.  Anchor  Fire  Ins.  Ca,  each  annual  assessment  constituted 
109  N.  W.  605,  132  Iowa,  177.  a  renewal  of  thef  policy. 

"  Mutual  Fire  Ins.  Co.  v.  Turner,  88  Coles  v.  Jefferson  Ina  Co.,  23  S. 

79  S.   E.  1067,  115  Va.  631.     tinder      E.  732,  41  W.  Va.  261. 
the  charter  of  defendant  payment  of         <»  Bond  v.  National  Fire  Ins.  Co^ 

88  S.  E.  380,  77  W.  Va.  736. 
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§  2503.     Property  covered — Disconnected  buildings 

TheVourt  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  storage  house  mentioned  in  the  evidence  contained  saws, 
wire  cable,  pulleys,  bolter,  etc.,  and  that  said  building  was  situated 
at  a  distance  of feet  from  the  mill  building,  and  further  be- 
lieve from  the  evidence  that  it  was  not  an  addition  to  said  mill 
building,  and  that  there  was  no  communication  between  said  mill 
building  and  the  storage  house,  except  over  the  tracks,  switch,  or 
spur  of  the  railroad,  and  the  same  was  not  used  by  the  plaintiff  as 
part  of  the  property  insured,  then  that  property,  such  as  saws,  wire 
cable,  pulleys,  bolter,  etc.,  in  said  building  were  not  covered  by  the 
policy  of  insurance.^ 

§  2504.    Effect  of  inaccuracies  in  description  of  property — Knowl- 
edge of  agent 

You  are  instructed  that,  where  it  is  denied  by  the  defendant  in- 
surance company  that  the  property  shown  by  the  evidence  to  have 
been  destroyed  b^  fire  was  covered  by  the  policy,  and  the  jury  find 
from  the  evidence  that  there  was  no  written  application  for  the 
policy  or  policies  under  which  the  defendant  insurance  company 
makes  such  denial,  if  you  further  find  from  the  evidence  that  the 
agent  of  the  insurance  company  has  given  a  description  of  the 
property  from  his  own  knowledge  obtained  by  personal  examina- 
tion of  the  property  for  the  purpose  of  effecting  the  insurance  there- 
on, which  description  he,  the  said  agent,  inserted  in  the  policy,  then 
said  defendant  insurance  company  cannot  take  advantage  of  any 
inaccuracy  in  the  language  of  the  description  of  the  said  property 
so  inserted  in  the  policy  to  avoid  payment  for  the  loss  of  property 
as  aforesaid,  unless  there  is  evidence  of  an  attempt  on  the  part  of 
the  plaintiff  to  mislead  said  defendant  or  its  agents  in  this  respect, 
or  the  conduct  of  the  plaintiff  was  such  as  to  mislead  said  defendant 
or  agent.  And  knowledge  of  the  insurance  company  or  agent  of  in- 
accuracy or  incompleteness  in  the  description  of  the  property  at  the 
time  when  the  insurance  is  effected,  if  such  is  shown  by  the  testi- 
mony, and  you  so  find,  will  estop  the  defendant  from  setting  up 
any  such  inaccuracy  or  incompleteness  of  description  in  defense  in 
this  case.^*^ 

§  2505.     Floating  policy 

You  are  instructed  that  if  it  was  definitely  understood  between 
them  that,  while  it  was  to  be  a  floater  policy,  which  meant  floating 
from  point  to  point,  the  insurance  was  not  to  cover  every  place  that 
these  goods  might  float  or  be  placed,  but  was  only  to  covc;r,  say. 
the  best  hotels,  or  high-class  hotels,  and  railroad  depots ;  if  that  is 

*oBond  V,  National  Fire  Ins.  Co.,  *i  Greenwich  Ins.  Co.  v.  State^  84 
88  S.  E.  389,  77  W.  Va.  736.  S.  W.  1025,  74  Ark.  72. 
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all,  even  if  their  minds  met  to  that  extent,  then  there  could  be 
no  recovery  in  this  case,  because  stores,  no  matter  how  good 
they  were,  were  not  part  of  the  arrangement.  H  the  arrange- 
ment was  generally  to  cover  hotels,  depots,  and  good  stores,  and  if 
this  was  a  fairly  good  store,  which,  perhaps,  cannot  very  well  be 
disputed,  then  the  policy  would  cover  the  store.  If  it  did  not  cover 
the  store,  in  the  'sense  that  the  parties  agreed,  if  they  agreed  at  all, 
but  simply  covered  railroad  stations  or  depots  and  good  hotels,  then, 
of  course,  the  plaintiff  cannot  recover.** 

§  2506.    Duration  of  risk 

The  jury  are  instructed  as  a  matter  of  law  that,  if  they  believe 
from  the  evidence  that  as  a  result  of  the  explosion  testified  to  by 
witnesses  upon  the  witness  stand  in  this  case  a  portion  of  the  walls 
of  said  building  was  blown  down,  or  a  portion  of  the  roof  of  said 
building  was  blown  off,  and  fire  immediately  ensued,  then  that 
such  falling  of  a  portion  of  the  said  walls  or  such  blowing  off  of 
the  said  roof  by  the  said  explosion  was  not  such  a  falling  of  the 
said  building,  or  a  part  thereof,  as  would  terminate  the  insurance 
under  the  policies  sued  upon.** 

§  2507.     Same — ^Termination  of  policy  by  factory  insured  ceasing 
to  operate 

You  are  instructed  that,  if  you  find  that  the  creamery  stopped 
running,  and  ceased  to  produce  the  usual  and  ordinary  product, 
more  than  ten  days  prior  to  the  fire,  and  so  remained  more  than 
ten  consecutive  days  prior  to  said  fire,  the  policy  was  voided,  and 
plaintiffs  cannot  recover.** 

H.    Forfeiture  for  Violation  of  Promissory  Warranties  or 

Conditions  Subsequent 

§  2508.     Substantial  compliance  with  conditions 

The  court  instructs  the  jury  that  if  they  believe  by  a  preponder- 
ance of  the  evidence  that  the  plaintiff  has  fairly  and  reasonably 
complied  with  the  terms  of  the  policy  of  insurance,  ad  if  they  fur- 
ther believe  that  the  policy  was  issued  to and  regularly  trans- 
ferred to  the  plaintiff,  and  that  the  property  was  afterwards  de- 
stroyed by  fire,  then  the  plaintiff  is  entitled  to  recover.** 

The  court  instructs  the  jury  that  the  law  only  requires  from  an 
insured  person  a  substantial,  and  not  necessarily  a  literal,  compli- 
ance with  the  requirements  of  his  policy,  and  if  they  believe  from 

*i  GroBsbaum  Ceramic  Art  Syndl-  **  Cronin  v.  Fire  Ass'n  of  Philadel- 

cate  V.  German  Ins.  CJo.  of  Freeport,  phia,  77  N.  W.  648,  119  Mich.  74. 

«2  A.  1107,  213  Pa.  506.  46  North  British  &  Mercantile  Ins. 

♦«  Torpedo  Top  Co.  v.  Royal  Ins.  Co.  v.  NidifPer,  72  S.  E.  130,  112  Va. 

Co.,  162  IlL  App.  838.  501,   Ann.  Cas.   1916A.  464. 
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the  evidence  that  the  plaintiff  in  this  case  substantially  complied 
with  the  requirements  of  the  policy  sued  on,  then  they  must  find 
for  the  plaintiff  the  amount  of  his  loss  as  proved  by  the  testimony, 

not  exceeding  the  sum  of  $ ,  with  interest  from days 

after  the  proof  of  loss ;  the  said  sum  to  be  three-fourths  the  cash 

value  of  the  stock,  not  exceeding  $ ,  and  three-fourths  cash 

value  of  office  furniture  and  fixtures  and  iron  safe,  not  exceeding 
$ ." 

§  2509.    Violation  of  covenant  against  permitting  premises  to  be^ 

come  vacant 
I  2509(1).   Iowa 

You  are  instructed  that  if  you  are  satisfied,  by  a  preponderance 
of  credible  testimony,  that,  immediately  upon  the  removal  of  the 
tenant,  the  plaintiff  took  possession  of  the  house  in  controversy 
by  himself  and  his  employes,  for  the  purpose  of  making  that  his 
home,  and  commenced  cleaning  the  house,  and  moving  his  furni- 
ture therein,  and  so  continued  to  work  in  cleaning  and  moving  in- 
to said  house,  without  any  cessation  or  abandonment  of  his  pur- 
pose of  making  that  his  home,  and  had  therein  at  the  time  of  the 
fire  certain  of  his  furniture  and  househpld  goods,  so  put  there  for 
use  in  his  family,  and  that  nothing  was  wanting  to  complete  per- 
sonal occupancy,  except  that  he  lodged  and  took  his  meals  at  an- 
other house,  near  by,  and  that  he  intended  to  personally  occupy 
the  house  the  next  day  with  his  family,  had  the  house  not  been 
destroyed,  then  the  premises  were  not  vacant  and  unoccupied,  with- 
in the  meaning  of  the  policy.** 

§  2509(2).    Missouri 

You  are  instructed  that  the  term  "occupied  as  a  residence,"  as 
used  in  said  policy,  does  not  mean  that  the  plaintiff  m.ust  have  ac- 
tually remained  in  person  in  said  house  constantly  both  by  day  and 
by  night,  but  if  you  find  that  she  in  good  faith  had  moved  her  house- 
hold goods  in  said  house  for  the  purpose  of  residing  therein,  and 
that  from  the  time  she  had  moved  said  goods  into  said  house  until 
the  fire  she  had  been  engaged  in  the  daytime  in  arranging  said 
goods  in  said  house  for  tlje  purpose  of  dwelling  therein  as  her  home, 
and  that  she  actually  remained  in  said  house  for  such  purpose 
during  the  daytime,  and  was  only  temporarily  absent  therefrom  at 
night,  then  said  house  was  occupied  by  her  within  the  meaning  of 
said  term  of  said  policy.** 

*•  North  British  &  Mercantile  Ins.  N.  W.  808,  70  Iowa,  472,  59  Am.  Rep. 

Go.  V.  Kdmundson,  52  S.  E.  350,  104  444. 

Va.  486.  *»  Waddle  v.   Commonwealth  Ins. 

.4s  Eddy  V.  Hawkeye  Id&  Ck>.,  30  Co.,  170  S.  W.  682,  184  Ma  App.  571. 
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§  2510.    Same— Effect  of  temporary  absence 

You  are  instructed  that  "occupancy"  is  such  an  occupancy  as  the 
parties  must  be  presumed  to  have  intended — that  is,  a  practical 
occupancy,  consistent  with  the  purposes  for  which  the  property 
was  insured;  and  mere  temporary  absence  from  the  premises  by 
the  plaintiff  or  the  members  of  his  family  does  not  operate  as  a 
breach  of  the  obligation  to  occupy  such  premises,  provided  you  be- 
lieve from  the  testimony  that  such  absence  was  a  contingency, 
which  may  fairly  be  said  to  have  been  within  the  contemplation 
of  the  parties.** 

§  2511.  What  constitutes  change  of  possession  or  occupancy  with- 
in  meaning  of  policy 

The  jury  are  instructed  that  if  they  find  from  the  evidence  that 
at  the  time  the  policy  of  insurance  sued  on  was  executed  the 

premises  insured  belonged  to ,  and  were  occupied  by  him  as 

a  residence,  and  that  before  the  loss  complained  of  the  said 

departed  this  life,  and  his  wife, ,  rented  the  property  to  H., 

and  at  the  time  of  the  loss  the  said  H.  occupied  said  property  as 
a  tenant  of  the  plaintiff,  this  would  constitute  a  change  of  posses- 
sion, under  the  terms  of  the  policy,  and  the  plaintiff  cannot  re- 
cover, and  your  verdict  should  be  for  the  defendant.*^ 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 

that  the  policy  of  insurance  sued  on  was  executed  to ,  and 

that  afterwards  said departed  this  life,  and  the  plaintiff  was 

a  white  woman  with  only  three  children,  and  that  she  rented  the 
property  insured  to  H.,  a  colored  man  with  a  large  family,  con- 
sisting of  eleven  members,  including  himself  and  ten  others,  con- 
sisting of  women  and  small  children,  then,  under  the  terms  of  the 
contract  sued  on,  there  was  a  change  of  occupancy,  and  the  plain- 
tiff cannot  recover."* 

§  2512.    Increase  of  hazard  by  extending  lises  of  building  insured 

The  court  instructs  the  jury  that  if  the  jury  believe,  from  the 
evidence,  that  the  additional  use  of  the  store  building  for  storing 
and  vending  farm  implements  and  hardware,  sash,  doors,  etc,  with- 
out the  permission  of  the  defendant  company,  increased  the  risk 
to  it,  then  they  shall  find  for  the  defendant.'* 

§  2513.'    Effect  of  alterations  made  on  insured  premises 

The  jury  are  instructed  that  no  alteration  made  on  the  premises 
where  the  property  insured  by  the  plaintiff  was  situate  would  avoid 

»•  Georgia  Home  Ins.  Co.  v.  Brady  »2  Planters*  Mnt  Ins.  Ass'n  ▼.  Dew- 

(Civ.  App.)  41  S.  W.  518.  berry,  62  S.  W.  1047,  69  Ark.  295,  86 

Bi  Planters'    Mnt.    Ins.    Ass'n    ▼.  Am.  St.  Rep.  195. 

Dewberry,  e2  S.  W.  1047,  69  Ark.  296,  »<  Coles  v.  Jefferson  Ins.  Co.,  23  S. 

S6  Am.  St  Rep.  195.  E.  782,  41  W.  Va.  261. 
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his  policy,  nor  can  his  recovery  be  defeated  by  means  of  alterations 
unless  the  effect  of  the  same  was  such  as  to  increase  the  risk  or  haz- 
ard of  loss  by  fire  to  the  property  insured.  If  the  jury  find  from 
the  evidence  that  the  defendant  insurance  company  made  the  poli- 
cy sued  upon,  and  the  property  insured  was  destroyed  by  fire,  as 
stated  in  the  complaint,  and  plaintiff  complied  with  the  agreements 
and  conditions  in  the  policy  to  be  complied  with  on  his  part,  or  that 
the  same  were  waived  by  defendants*  agents,  they  will  find  for  the 
plaintiff." 

§  2514.    Keeping  gasoline  on  insured  premises 

You  are  instructed  that  if  you  find,  from  the  evidence  in  this 
case,  that  gasoline  was,  during  all  or  any  portion  of  said  time 
between  the  issuance  of  said  policy  and  the  said  fire,  an  article 
of  merchandise  usually  kept  in  country  stores,  then  and  in  such 
case  the  fact  that  the  insured  did  keep  for  sale  or  allow  gasoline, 
if  she  did,  either  by  herself  or  agent,  allowing  or  keeping  such 
article  on  the  insured  premises — that  is,  habitually — is  no  defense 
to  this  action.** 

§  2515.    Precautions  to  be  taken  to  extinguish  fire 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  buckets  could  not  be  kept  in  the  mill  filled  with  water 
all  the  time,  in  accordance  with  the  literal  provisions  of  the  policy, 
because  of  freezing,  then  a  literal  compliance,  with  the  said  provi- 
sions of  the  policy  concerning  buckets,  was  not  required  and 
could*  not  have  been  in  the  contemplation  of  the  parties  when  the 
policy  was  made,  but  all  that  was  required  by  the  plaintiff  in  or- 
der to  comply  with  such  stipulation  was  to  have  the  required 
number  of  buckets  in  good  and  serviceable  condition  at  the  proper 
places  ready  for  instant  use.** 

§  2516.    Condition  against  other  insurance 
Walrer  of  condition,  see  post,  ||  2525(2),  2526,  2529. 

§  2516(1).    Texas 

Gentlemen  of  the  jury,  you  are  instructed  that  notice  by  the  as- 
sured to  the  defendant  of  an  intention  to  take  out  additional  insur- 
ance in  the  future,  uncertain  in  time,  uncertain  in  amount,  and  de- 
pending upon  uncertain  conditions,  and  depending  on  a  future  and 
uncertain  improvement  and  enhancement  in  the  value  of  the  prop- 
erty, will  not  constitute  a  notice  of  the  taking  of  other  insurance 

K«  Greenwich  Ins.  Co,  v.  State,  84  stores,    lliere  was  a  printed  clause 

S.  W.  1025,  74  Ark.  72.  that  the  keying  of  gasoline  should 

ssYoch  T.  Home  Mut  Ins.  Co.,  44  avoid  the  policy,  unless  the  consent 

P.  189,  111  C&h  503,  34  U  R.  A.  857.  of  the  insurer  thereto  should  be  in- 

A  written  clause  in  the  poUcy  provid-  dorsed  on  the  policy, 
ed  thnt  it  should  cover  such  merohan-         so  Aurora  Fire  Ins.  Co.  v.   Eddy, 

dise  as   is  usually  kept  in  country  55  111.  213. 
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nor  a, waiver  or  an  estoppel  of  the  conditions  of  the  policy  against 
additional  insurance.*'' 

f  2516(2).    WisooBSln 

You  are  instructed  that,  unless  you  are  satisfied  that  a  preponder- 
ance of  the  evidence  establishes  that  information  as  to  other  in- 
surance was  given  to ;  as  claimed  by  plaintiff,  your  verdict 

must  be  for  the  defendant.'* 

§  2517.    Iron  safe  clause 
Waiver  of  condition,  see  post,  |  2530. 
§2517(1).    Arkansas 

The  court  instructs  the  jury  that  if  they  find  from  the  testimony 
that  plaintiff  kept  a  set  of  books  suitable  for  the  business  he  was 
carrying  on,  and  which  are  ordinarily  kept  for  such  business,  and 
that  he  kept  an  iron  safe  such  as  is  provided  for  in  the  policy 
sued  on,  and  that  he  was  in  the  habit  of  placing  said  set  of  books 
in  such  safe  after  closing  up  his  business,  but  that  on  the  night 
of  the  fire  he  did  not  cloSe  up  his  store  for  the  night,  but  did  re- 
tire to  his  room  with  his  books  for  the  purpose  of  posting  the 
same,  and  did  leave  a  light  burning  in  the  store  with  the  intention 
of  returning  to  the  store  with  his  books  when  he  had  finished  work- 
ing on  the  same  for  the  purpose  of  placing  the  same  in  his  safe  for 
the  night,  but  that,  while  the  said  books  were  in  his  manual  pos- 
session in  his  private  room  near  the  store,  the  alarm  of  fire  was 
suddenly  given,  and  plaintiff  was  unable  to  replace  them  in  his  safe, 
and  the  said  books  were  then  and  there  burned,  then  in  that  event, 
if  the  jury  so  find,  the  court  instructs  you  that  such  acts  on  the 
part  of  the  plaintiff  were  a  substantial  compliance  with  the  terms 
of  the  policy  in  reference  to  keeping  his  books  in  his  safe,  and  you 
will  find  for  the  plaintiff  upon  that  point.** 

§  2517(2).    Iowa 

The  court  instructs  the  jury  that  the  failure  on  the  part  of  plain- 
tiffs to  comply  with  the  provisions  of  the  policy  as  to  keeping  books 
and  inventories  and  keeping  the  same  in  a  safe  place  would  not 
defeat  the  iright  of  recovery,  but  that  the  provision  in  the  policy 
requiring  plaintiffs  to  produce  such  books  and  inventories  in 
case  of  loss  made  it  incumbent  upon  plaintiffs  to  reasonably  and 
substantially  comply  therewith  when  called  upon  by  defendant  to 
do  so,  and  that  a  failure  of  plaintiffs  to  produce  such  books  and 
inventories  would  defeat  plaintiffs'  recovery  unless  a  waiver  of 

"  Reliance  Ins.  CJo.  of  Philadelphia      Mut.  Fire  Ins.  Co,,  109  N.  W.  95,  129 
V.  Dalton  (Civ.  App.)  178  S.  W.  966.      Wis.  281. 
"Brnger  v.  Princeton  &  St  Marie.         5»  (Capital  Fire  Ins.  Co.  v.  Kauf- 
man, 121  S.  W.  289,  91  Ark.  310. 
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the  breach  of  the  condition  of  the  policy  in  this  respect  was 
shown.*^ 

I  2517(3).    Texas 

With  reference  to  this  special  defense,  you  are  told  that,  if  you 
find  and  believe  from  the  evidence  before  you,  that  ■  did  not 

keep  a  set  of  books  which  showed  with  reasonable  certainty  a  com- 
plete record  of  his  business  transactions,  including  purchases,  sales 
both  for  cash  and  credit,  then,  if  you  so  find,  such  failure  on  his 
part  would  be  such  a  breach  of  said  warranties,  as  would  defeat  a 
recovery  in  this  case,  but  if  you  find  and  believe  that  the  books, 

inventories,  etc.,  kept  and  presented  by  and  furnished  to 

defendant's  company,  and  used  in  evidence  in  this  case,  show  with 
reasonable  certainty  a  complete  record  of  his  business  transac- 
tions, including  purchases  and  sales,  both  for  cash  and  credit,  then^ 
if  you  so  find,  there  would  be  no  breach  of  said  warranties  under 
the  first  defense  set  up.*^ 

I  2517(4).    Virginia 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  an  inventory  substantially  in  accordance  with  the  require- 
ments of  the  policy  was  made  out  by  the  plaintiff  within 

months  prior  to  the  date  of  the  policy,  then  they  are  instructed 
that  the  plaintiff  was  under  no  obligation  to  make  any  other  in- 
ventory, or  keep  any  set  of  books  of  business  transactions  or  any 
bills  or  invoices  of  any  purchases  or  sales  (if  any  were  made),  ex- 
cept such  business,  purchases,  or  sales  as  were  made  since  the 
date  of  the  inventory;  and  if  they  believe  that  the  plaintiflF  did 
keep  such  a  record  of  sales  or  purchases,  and  did  produce  it  and 
the  original  inventory  after  the  fire,  then  they  are  instructed  that 
this  is  a  sufficient  compliance  with  the  provisions  of  the  policy  in 
this  respect** 

§2517(5).    West  Vtnilnia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  kept  a  book  or  set  of  books 
either  in  an  iron  safe  or  in  any  other  safe  place  other  than  the 
premises  burned,  which  book  or  books  contained  a  correct  record 
of  the  lumber  manufactured  and  shipped,  and  that  said  book  or 
books  was  presented  to  the  agent  of  the  defendant  and  no  other 
book  or  books  were  asked  for  by  said  agent,  and  that  in  pursu- 
ance of  an  inspection  of  said  book  or  books  an  adjustment  was 
made  with  the  plaintiff,  and  that  said  adjustment  was  effected  with- 
out fraud  knowingly  and  willfully  being  practiced  upon  the  de- 

«o>RiandeII  &  Hough  v.  Anchor  Fire  6  2  North  British  &  Mercantile  Ins. 

Ins.  Co.,  101  N.  W.  517.  Ck>.  v.  Rdmtmdson,  62  S.  B.  350,  10^ 

«•!  Phoenix  Ins.  Ck>.  of  Hartford  v.  Va,  480. 
Padgitt  (Civ.  App.)  42  S.  W.  800. 
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fendant,  and  the  plaintiff  had  an  inventory  taken  of  said  lumber 
either  12  calendar  months  before  said  policy  of  insurance  was  is- 
sued or  within  30  days  after  it  was  issued,  then  the  iron  safe 
clause  or  condition  of  said  policy  was  complied  with  and  a  re- 
covery by  the  plaintiff  cannot  be  defeated  on  that  ground.*' 

§  2518.    Same — Duty  of  insured  as  to  inventories 

{25IS(I).    ArktMSS 

The  court  instructs  the  jury  that  if  they  find  from  the  testimony 
in  the  case  that  plaintiff  took  an  inventory  such  as  is  contemplated 
in  the  policy  sued  on  in ,  and  again  in ,  and  such  in- 
ventory was  so  taken  and  kept,  but  was  destroyed  by  fire  with- 
out the  fault  or  negligence  of  the  plaintiff,  then  in  that  event  the 
jury  will  find  that  plaintiff  complied  with  the  terms  of  the  policy 
in  reference  to  the  inventory,  and  you  will  find  for  the  plaintiff 
upon  this  branch  of  the  case,  although  a  portion  of  said  inventories 
was  destroyed  by  the  fire.** 

{  2518(2).    VirolMla 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence the  plaintiffs  in  this  case  adopted  the  following  method  of 
taking  an  inventory — ^that  is,  they  took  upon  a  piece  of  paper  an 
itemized  statement  of  all  of  each  line  of  goods  in  their  stock,  and 
that  they  then  footed  up  the  value  of  said  items,  and  that  the  foot- 
ings so  obtained  and  compiled  they  ^ow  present  as  their  inven- 
tory, and  that  they  did  not  preserve  the  pieces  of  paper  on  which 
the  items  and  their  values  were  recorded,  but  only  preserved  the 
general  footings  of  each  line  of  goods  in  their  stock — then  the 
court  instructs  the  jury  that  this  alleged  inventory,  based  upon 
said  footings,  is  not  a  complete  itemized  inventory  of  the  stock  of 
goods  on  hand  and  provided  for  in  the  policy  sued  upon.** 

§  2519.    Same— Sufficiency  of  method  of  keeping  books 
f  2519(1).    Arkansas 

The  court  instructs  the  jury  that  they  have  a  right  to  take  into 
consideration  the  custom  or  mode  of  doing  business  such  as  the 
opening  and  closing  of  the  store,  the  time  and  manner  of  writing 

up  the  books  that  was  incident  or  prevailing  at ,  the  place 

where  the  goods  insured  were  located.** 

• 
^Bond  T.  National  Fire  Ins.  C^o.,  6BHouff&  HoHer  ▼.  German  Amer- 

S8  S.  R  889,  77  W.  Va.  736.  loan  Ins.  Co.,  66  S.  E.  831,  110  Va. 

»*  Capital  Pire  Insr.  Co.  v.  KauX-      585. 
man,  121  S.  W.  289,  91  Ark.  310.  ««  Capital   Fire  Ins.   Co.   v.   Kauf- 

man, 121  S.  W.  289,  91  Ark.  310. 
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f  2519(2),    Virgiiia 

The  court  instructs  the  jury  that,  if  they  believe  from  the 
evidence  the  plaintiffs  adopted  the  following  method  of  keeping 
such  books,  as  they  claimed  to  have  kept,  to  show  sales  made  by 
them  for  cash  or  credit — that  is,  they  deposited  in  the  bank  to 
their  credit  all  money  collected  during  the  existence  of  the  policy, 
whether  from  accounts  that  were  made  for  goods  sold  prior  to 
the  alleged  inventory,  or  for  goods  sold  for  cash  thereafter,  and 
also  deposited  along  with  said  sums  to  their  credit  in  the  same 

account  moneys  collected  by  ,  one  of  the  plaintiffs,  from 

his  farm,  and  also  from  a  separate  business  in  which  he  was  in- 
terested, as  a  butcher,  and  also  moneys  collected  by  him  in  his 
business  as  postmaster,  and  also  deposited  in  said  account  mon- 
eys that  were  left  with  him  by  individuals  who  desired  the  plain- 
tiffs to  give  them  a  check  for  their  uses,  then  said  bank  book  does 
not  constitute  a  book  showing  clearly  and  plainly  a  complete 
record  of  all  sales  and  shipments,  both  for  cash  and  credit,  as  is 
provided  for  in  the  policy  sued  upon  in  this  case,  and  the  produc- 
tion of  such  book  did  not  constitute  a  substantial  compliance  with 
the  terms  of  the  policy.*' 

§  2520.    Employment  of  watchman 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plain- 
tiff to  exercise  ordinary  care  to  employ  two  competent  watchmen. 
one  of  whom  should  be  ktpx  on  board  the  boat  at  all  times,  and 
it  was  the  duty  of  the  one  on  board  the  boat  to  exercise  such  care 
and  skill  to  watch  the  boat  as  reasonably  prudent  and  careful  men 
usually  exercise  in  watching  similar  premises  during  night  hours* 

I.    Paymi$nt  oi^  Premiums  or  Assessments 

§  2521.    Notice  of  assessments 

The  court  instructs  the  jury  that  if  they^  belieVe  from  the  evi- 
dence that  the  plaintiff,  at  the  time  of  her  application  for  the  pol- 
icy in  litigation,  either  by  herself  or  through  her  agent,  gave  as 
her  post  office  address ,  and  that  she  has  not  since,  by  writ- 
ten notice  to  said  company,  directed  a  change  to  be  made  in  such 
address,  arid  if  they  further  believe  from  the  evidence  that  on  or 

before  the  day  of  ,  a  notice  setting  forth  the  rate 

of  assessment  fixed  by  the  board  of  directors  to  meet  the  expenses 

of  the  company  for  the  year ,  and  the  time  by  which  the 

assessment  was  to  be  paid,  .was  put  in  an  envelope  addressed  to 
the  plaintiff  at  such  named  address,  and  deposited  in  the  post  of- 

«T  Houff  &  Holler  v.  German  Amer-  «»  St.  Paul  Fire  &  Marine  Ins.  Co. 

lean  Ins.  €k>.,  66  S.  B.  831,  110  Va.  of  St.  Paul,  Minn.,  v.  Kendle,  173  S. 
585.  W.  373.  163  Ky.  146. 
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fice  at  r. ,  the  place  of  the  home  office  of  the  defendant  com- 

pany,  for  transmission  to  the  plaintiff,  duly  stamped,  and  that 
the  plaintiff  did  t^ot  prior  to  the  occurrence  of  the  fire  by  which 
th«  building  insured  was  destroyed  pay  to  the  defendant  said 
assessment,  then  they  shall  find  for  the  defendant;  the  court  in- 
structing the  jufy  that  it  is  immaterial  whether  or  not  said  notice 
was  actually  received  by  the  plaintiff  or  not.*^ 

The  court  instructs  the  jury  that  mailing  such  form  of  notice 
of  assessment  as  has  been  proven  to  have  been  used  by  the  de- 
fendant company  in  this  case,  in  giving  its  members  notices  of 
the  assessment  for  the  year  ,  inclosed  in  an  unsealed  en- 
velope with  a  one-cent  postage  stamp  attached,  constitutes  a  suf- 
ficient mailing  of  such  notice,  if  the  jury  further  believe  from  the 
endence  that  such  notice  was  addressed  to  the  plaintiff  at  the 
post  office  address  furnished  to  the  company  in  accordance  with 
its  by-laws  and  regulations  at  least days  before  the  said  as- 
sessment became  payable.''® 

The  court  instructs  the  jury  that  in  the  application  of  the  assured 
for  membership  in  the  defendant  company,  which  is  the  foundation 
of  the  policy  sued  on  in  this  case,  the  post  office  address  of  the  as- 
sured is  given  by  her  as ;  and  the  court  further  instructs  the 

jury  that  there  is  no  evidence  in  this  case  tending  to  show  that 
said  post  office  address  was  subsequently  changed  by  means  of  no- 
tice in  writing  to  the  defendant  company;  and  if  the  jury  believe 
from  the  evidence  that  the  board  of  directors  of  the  defendant  com- 
pany fixed  the  assessment  on  its  members  for  the  year  , 

and  that  the  by-laws  of  the  company  prescribed  that  the  same 

should  be  paid  on  or  before ,  and  that  more  than days 

prior  to  such  date  the  defendant  company  caused  printed  notice  of 
the  rate  of  said  assessment  and  the  time  fixed  for  payment  of  the 

same  to  be  deposited  in  the  post  office  at ,  addressed  to  the 

plaintiff  at  the  said  address  given  by  her  to  -defendant,  with  suffi- 
cient postage  thereon  to  pay  for  its  transmission  to  such  address, 
and  that  the  said  plaintiff  failed  to  pay  the  said  assessment  prior  to 
the  date  of  the  destruction  .of  the  insured  building,  they  will  find 
for  the  defendant;  the  court  instructing  the  jury  for  the  purposes 
of  this  case  that  it  is  immaterial  whether  the  said  plaintiff  ever 
actually  received  said  notice  or  not.'^ 

•»  Mutual  Fire  Ins.  Oo.  v.  Turner,  7 1  Mutual  Fire  Ins.  Co.  v.  Turner, 

79  S.  E.  lOer.  115  Va.  631.  79  S.  B.  1067,  115  Va.  631. 

"•  Mutual  Fire  Ins.  Co.  v.  Turner, 
79  S,  B.  1067,  115  Va.  631. 
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J.    Estoppel  to  Assert,  or  Waiver  of.  Conditions  of  Policy 

§  2522.  Requiring  insured,  by  virtue  of  policy,  to  do  things  in- 
volving expense  to  him 
You  are  instructed  that  if  the  company,  after  it  had  notice  of  the 
repairs  or  alterations  upon  which  it  now  relies  to  defeat  the  policy, 
required,  by  virtue  of  the  policy,  any  action  on  the  part  of  the 
plaintiff  by  which  he  was  subjected  to  inconvenience  or  expense,  it 
has  waived  this  forfeiture.'* 

§  2523.    Waiver  of  condition  of  policy  at  time  of  delivery  thereof 

§  2523(1).    Midilgan 

As  to  the  knowledge  of  the  agent  that  the Company  was 

operating  its  factory  at  night,  you  have  heard  the  testimony  con- 
cerning that.  The  policy  itself  contains  this  language :  "This  en- 
tire policy,  unless  otherwise  provided  by  agreement,  shall  be  void 
if  the  insured  now  is  or  shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  or  if  the  subject  of  insurance  be  a  manu- 
facturing establishment,  and  it  be  operated,  in  whole  or  in  part,  at 
night  later  than  ten  o'clock."  Now,  the  testimony  in  this  case 
shows  that  the  establishment  was  operated  at  night,  and  the  loss 
actually  occurred  at  three  or  four  o'clock  in  the  morning.  I 
charge  you,  however,  as  I  have  already  indicated,  that  if,  at  the  time 
this  policy  was  delivered  by  the  agent  of  the  insurance  company, 
he  knew  that  the  manufactuory  was  being  operated  at  night,  the 
company  is  estopped  from  making  this  claim ;  that  is  to  say,  the 
company,  under  such  circumstances  as  that,  must  be  assumed  to 
have  that  knowledge,  and  make  the  insurance  with  it.  So  that,  in 
disposing  of  that  question,  the  simple  thing  for  you  to  determine 
is  whether  or  not  the  agent  had  the  knowledge  at  the  time  he  de- 
livered the  policy.  If  he  did,  then  the  policy  is  valid;  if  he  did 
not,  the  policy  is  void.'* 

§  2523(2).    South  Carolina 

You  are  instructed  that,  notwithstanding  the  policy  specifies, 
that  it  shall  be  void  unless  the  insured  keeps  his  books  in  an  iron 
safe,  or  in  a  safe  not  upon  the  premise's,  yet  if  it  be  known  to  the 
agent  of  the  company  that  the  insured  did  not  have  an  iron  safe  and 
did  not  keep  his  books  in  a  place  apart  from  the  premises — if  those 
facts  be  known  to  the  agent  and  nevertheless  the  insurance  is  issued 
and  continued  upon  the  property — the  law  says  that  knowledge  is 
imputed  to  the  company,  that  the  company  has  knowledge  of  it  be- 
cause it  can  act  only  through  its  agent,  and  by  the  knowledge  of 

''«  Roby  V.  American  Cent.  Ins.  Co.  ts  Improved  Match  Co.  v.  Midilgan 
of  St.  Louis,  24  N.  E.  808,  120  N.  T.  Mut.  Fire  Ins.  Co.,  80  N.  W.  1088,  122 
510.  Mich.  256. 
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that  state  of  facts,  knowing  that  they  are  facts  that  he  did  not  keep 
his  books  in  a  safe,  and  does  keep  them  upon  the  premises,  and  they 
acquiesce  in  that,  it  would  not  be  fair  and  right  for  them  to  go  on 
and  keep  insurance  on  the  man's  property,  takipg  his  money  for  it, 
and,  when  a  loss  occurs,  they  all  the  time  knowing  he  was  not  com- 
plying with  the  requirements  in  the  policy,  to  then  say  that  the 
policy  was  void.  You  see  that  that  would  not  be  fair,  and  that  is 
what  has  been  denominated  in  the  law  from  one  of  the  books  read 
to  you  as  perfidy  or  dishonesty.'* 

§  2524.  Giving  notice  of  election  to  rebuild  with  knowledge  of  vio- 
lation of  conditions  of  policy  by  insiured 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant  gave  to  plaintiffs  the  notice  of  their  intention  to 
rebuild  the  premises  destroyed  by  fire,  given  in  evidence  by  plain- 
tiffs, and  at  the  time  of  giving  said  notice  the  defendant  knew  that 
no  watchman  had  been  kept  upon  said  premises  from  the  time  of 
the  issuing  of  said  policy  to  the  time  of  the  happening  of  the  loss, 
then  the  jury  may  infer  that  the  defendant  waived  the  right  to  in- 
terpose that  fact  as  a  defense  to  the  right  of  plaintiffs  to  recover 
under  the  policy,  and  the  burden  of  proof  is  on  the  defendant  to 
satisfy  the  jury  that  at  the  time  of  giving  such  notice  the  defendant 
was  ignorant  of  th^t  fact.'* 

The  jury  are  instructed  that,  although  the  jury  may  believe  that 
at  the  time  of  making  the  application  for  the  policy  sued  upon  by 
plaintiffs,  or  their  agents,  it  was  represented  by  them,  or  their 
agents,  that  a  watchman  was  and  would  be  kept  in  charge  of  the 
premises  insured,  and  that  that  matter  was  regarded  by  the  agents 
of  defendant  as  material  to  the  risk — that  is,  without  such  repre- 
sentations the  risk  would  not  have  been  taken,  or  a  higher  rate  of 
premium  would  have  been  charged  therefor — and  that  the  build- 
ing was  damaged  or  lost  by  fire,  and  at  the  time  there  was  no  watch- 
man in  charge  of  the  premises,  yet,  if  the  jury  further  believe 
from  the  evidence  that  the  defendant,  by  its  authorized  officers 
and  agents,  knew  these  facts,  and  with  such  knowledge  the  defend- 
ant, alone,  or  in  conjunction  with  other  companies,  agreed  to  make 
j::ood  the  loss  by  rebuilding  the  premises,  and  notified  plaintiffs 
thereof,  and  failed  or  refused  to  rebuild,  and  made  no  objections 
to  making  good  the  loss  on  the  ground  that  no  watchman  was  in 
charge  of  the  premises  at  the  time  of  the  fire  until  after  the  insti- 
tution of  this  suit,  from  these  circumstances  the  jury  are  author- 

T^Hankinson  v.  Piedmont  Mut  Ins.         75  Bersche  v.  Globe  Mut  Ins.  Ck>., 
Co.,  ei  S.  B.  905,  80  S.  O.  Sd2.  31  Mo.  54G. 
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ized  to  infer  that  defendant  waived  that  matter,  and  in  such  case 
it  constitutes  no  defence  to  this  suit.'* 

§  2525.    Authority  of  agent  to  waive  conditions  of  policy 
I  2525(1).    Alabama 

You  are  instructed  that,  if had  apparent  authority  to  waive 

on  behalf  of  this  defendant  a  breach  of  any  conditions  of  the  pol- 
icy, or  if  you   are  reasonably  satisfied  from   the  evidence   that 

said  was  so  held  out  by  the  defendant^  or  had  apparent 

authority  so  to  do,  then  any  private  limitations  upon  his  author- 
ity are  as  though  no  such  existed  as  to  the  issues  in  this  cause, 
unless  you  further  believe  from  the  evidence  that  the  plaintiff 
knew  of  these  limitations,  or  had  notice  of  some  fact  or  facts  suffi- 
cient to  put  him  on  inquiry,  which,  if  followed,  would  have  dis- 
closed to  the  plaintiff  such  limitations." 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

was  sent  here  for  the  purpose  of  adjusting  the  loss  of  this 

plaintiff,  and  that  he,  the  said ,  had  apparent  authority  to 

settle  such  loss  and  that  in  conformity  with  his  authority  and  ap- 
parent power  the  said entered  into  the  investigation  of  said 

loss,  and  this  plaintiff  had  no  knowledge  of  his  limited  authority, 
and  no  notice  of  any  facts  sufficient  to  put  the  plaintiff  on  inquiry  by 
which  he  could  discover  such  limtiations,  then  I  charge  you  you 

must  find  for  the  plaintiff  on  the  question  of  authority  of 

to  bind  the  defendant.'* 

§  2525(2).    Texas 

You  are  instructed  that,  where  it  is  in  evidence  that  the  insured 
obtained  further  insurance  in  other  companies  contrary  to  the  stip- 
ulations of  policy  sued  on,  such  policy  is  vitiated.  By  the  terms  of 
the  policy  sued  on,  consent  in  writing  on  the  policy  itself  is  requi- 
site ;  but  if  such  consent  in  writing  were  in  fact  given  by  the  de- 
fendant company,  or  by  some  agent  who  had  the  authority  to  g^ve 
such  written  consent,  and  if  plaintiffs,  after  obtaining  additional  in- 
surance in  other  companies,  they  having  previously  notified  the 
agent,  who,  according  to  the  terms  of  his  agency,  was  charged  with 
the  duty  of  receiving  such  notice,  received  from  such  agent  writ- 
ten consent  to  such  additional  insurance,  then  such  written  con- 
sent is  binding  upon  the  company ;  but  the  burden  of  proof  is  upon 

plaintiffs,  and  plaintiffs  must  satisfy  the  jury  by  proof  that 

did  give  the  written  consent,  after  he  was  informed  of  the  amount 
of  additional  insurance,  the  company  in  which  such  additional 
insurance  was  so  obtained;  and  furthermore,  plaintiffs  must  prove 

7*  Bersche  t.  Globe  Mut.  Ins.  Co.,  31  Mo.  546. 

TT  Georgia  Home  Ins.  Co.  t.  Allen,  30  So.  537,  128  Ala.  461. 

^<  Georgia  Home  Ins.  Co.  v.  Allen,  30  So.  587,  128  Ala.  451« 
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that had  the  authority  to  give  such  consent.  No  presump- 
tion of  such  authority  arises,  but  such  an  authority  must  be  proved 
by  plaintiffs."'* 

§  2526.     Estoppel  by  knowledge  of  agent 
$2526(1).    Missouri 
The  jury  are  instructed  that  notice  to  the  agent  is  notice  to  the 

principal,  and  if  you  believe  from  the  evidence  that was  the 

agent  of  the  defendant  company,  with  authority  to  write  and  deliver 
policies  for  the  defendant  company,  and  that  he  was  notified  by  the 
plaintiff  of  his  intention  to  take  out  the  additional  insurance  placed 
on  plaintiff's  property,  and  that  he  did  not  object  to  the  same  or 
suggest  any  breach  of  the  condition  of  the  policy  issued  by  defend- 
ant, in  consequence  thereof,  then  the  jury  would  be  authorized  to 
find  from  these  facts  that  the  defendant  waived  the  provision  of  the 
policy  relied  on  as  defense  in  this  case.'®  * 

I  2526(2).    Washington 

The  court  instructs  the  jury  that  if  they  ark  convinced  by  a  pre- 
ponderance of  the  evidence  that  A.  assumed  to  be  a  soliciting  agent 
of  defendant,  or  of  any  undisclosed  insurance  company,  and  in  that 
capacity  solicited  and  obtained  from  plaintiff  an  application  for 
insurance  upon  the  property  in  question,  either  written  or  oral,  and 
that  plaintiff  gave  him  such  application,  believing  him  to  be  such 
agent,  and  gave  it  to  him  as  such*  agent,  and  the  defendant  there- 
after, with  knowledge  or  notice  that  A.  had  assumed. so  to  act,  and 
had  thereby  obtained  such  application,  issued  the  policy,  and  re- 
ceived the  premium  from  the  plaintiff,  intending  that  the  policy 
should  be  received  by  the  plaintiff  in  compliance  with  the  applica- 
tion to  A.,  and  that  the  plaintiff  did  so  receive  it,  then,  for  the  pur- 
pose of  this  suit,  the  act  of  A.  in  soliciting  and  receiving  the  appli- 
cation became  in  legal  effect  the  act  of  the  defendant;  and  if  at 
the  time  of  making  such  application   the  plaintiff  informed   A. 

that  there  was  already  $ other  insurance  on  the  property, 

the  knowledge  thus  obtained  by  A.  is  in  law  the  knowledge  of  the 
defendant,  and  estops  defendant  from  alleging  that  the  policy  is 
void  on  account  of  the  other  policies  existing  at  the  time  the  policy 
was  issued.*^ 

§  2527.    Application  of  rule  that  knowledge  of  agent  is  knowledge 
of  insurer  to  mutual  ccmipanies 
You  are  instructed  that  the  general  rule  of  knowledge  of  the 
agent  being  the  knowledge  of  the  insurance  company  applies  as  well 

7t  Planters'    Mutual    Ins.    Co.    v.         8*  Staats  v.  Pioneer  Ins.  Ass'n,  104 
Lyons,  Lindenthal  &  Co.,  38  Tex.  253.      P.  185,  55  Wash.  51. 

••Polk  V.  Western  Assur.  Co.,  90 
S.  W.  397,  U4  Mo.  App.  514« 
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to  mutual  companies  as  it  does  to  other  insurance  companies.  As 
has  been  read  to  you  here  from  the  books,  the  court  says:  "That 
the  companies  carrying  on  the  business  on  the  assessment  plan  have 
the  same  object  in  view,  and  there  is  the  same  necessity  of 
trusting  the  conduct  of  the  business  to  a  certain  number  of  persons, 
and  there  is  no  reason  why  a  more  favorable  rule  should  prevail  in 
behalf  of  those  conducting  business  on  the  assessment  plan  than 
those  carrying  on  the  business  on  a  different  plan."  So  you  sec 
that  there  is  no  distinction  on  the  question  as  between  the  two 
sorts  of  companies." 

§  2528.    Waiver  of  condition  as  to  occupancy  of  premises 

The  court  instructs  the  jury  that,  if  they  find  the  defendant's 
agent  did  tell  the  plaintiff,  in  substance,  that  the  policy  would 

hold  good  for days,  although  the  premises  were  vacant,  the 

plaintiff  is  entitled  to  recover.'* 

§  2529.    Waiver  of  (onditions  against  other  insurance 
See,  alfio,  ante,  ||  2625(2),  2526. 

{2529(1).    Minnesota 

You  are  instructed  that  a  waiver  may  be  said  to  be  a  voluntary 
relinquishment  of  a  known  right.  It  need  not  be  by  word  of 
mouth,  and  it  need  not  be  in  writing.  It  may  be  consent  express- 
ly or  impliedly  given.  It  may  consist  in  the  doing  of  some  act 
which  is  inconsistent  with  an  intention  to  insist  on  a  strict  per- 
formance, or  in  a  course  of  conduct  inconsistent  with  and  in  dis- 
regard of  the  terms  of  the  contract.    The  plaintiff  claims  that 

waived  such  breach  if  with  knowledge  of  the  additional  insurance 
he  expressed  to  the  plaintiff  his  consent  thereto ;  and  if  with  such 
knowledge  he  did  express  his  consent  thereto  to  the  plaintiff,  then 
as  a  matter  of  law  he  did  thereby  consent  to  the  additional  insur- 
ance and  waived  the  breach  of  the  condition  involved  in  procuring 
it.  He  waived  it,  also,  if  with  such  knowledge  he  elected  to  and 
did  treat  and  recognize  the  policy  of  insurance  as  a  subsisting  and 
valid  contract.** 

§  2529(2).    Missouri 

The  jury  are  instructed  that  although  you  may  believe  from  the 
evidence  that  after  receiving  the  policy  from  the  defendant  the 
plaintiff  did  procure  other  insurance  on  the  property  in  question 
(without  having  the  consent  of  the  other  company  written  on  the 
policy),  still,  if  you  further  believe  from  the  evidence  that  one  W. 

»2  Hankinson    v.    Piedmont    Mut         8*  Coppolettl  v.   Citizens*   Ins.  Co. 
Ins.  Co.,  61  S.  B.  905,  80  S.  C.  392.         of  Missouri,  143  N.  W.  787,  123  Minn. 

68  Hotclikiss  V.  Phcenix  Ins.  Co.  of     325. 
Brooklyn,  44  N.  W.  1106,  76  Wis.  269, 
20  Am.  St.  Rep.  69. 
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was  at  the  time  local  agent  of  the  company,  and  had  authority  to 
write,  issue,  sign,  and  deliver  policies  of  insurance,  and  receive 
premiums  therefor,  and  further  find  that  while  the  said  W.  was  so 
acting  as  agent,  the  plaintiff  notified  him  of  his  intention  to  take 
out  other  additional  insurance  on  the  property  in  question,  and  at 
the  time  or  afterwards,  told  him  he  was  about  to  do  so,  and  that 
neither  said  agent  nor  any  one  else  on  behalf  of  the  defendant  made 
any  objection  to  the  issuance  of  such  other  policy,  and  took  no 
steps  to  cancel  the  policy  sued  on,  nor  notified  the  plaintiff  that 
such  additional  insurance,  without  being  indorsed  thereon,  would 
render  the  policy  sued  on  void,  then  the  defendant  may  be  deemed 
to  have  consented  to  such  additional  insurance  and  to  have  waived 
the  condition  in  the  policy  regarding  such  additional  insurance, 
and  the  plaintiff's  right  to  recover  would  not  be  affected  thereby.*'^ 

§  2530.    Waiver  of  iron  safe  clause 

I  2530(1).   Missouri 

The  court  instructs  the  jury  that,  although  you  may  believe  from 
the  evidence  -that  the  inventory  and  books  of  account  presenting  a 
record  of  the  business  transaction  from  the  date  of  the  inventory 
until  the  time  of  the  fire  were  not  kept  by  the  plaintiffs  in  accord- 
ance with  the  terms  of  the  policy,  or,  if  they  were  made  and  kept 
in  accordance  with  the  terms  of  the  policy,  were  left  in  the 
building  and  destroyed  by  the  fire,  yet,  if  the  state  agent  of  the 
company  visited  the  locality  of  the  fire  after  the  occurrence  of  the 
loss,  and  if  he  was  the  defendant's  adjuster  and  as  such  was  in- 
formed and  became  possessed  of  the  knowledge  that  said  inventory 
and  books  were  not  kept  by  the  plaintiffs  in  accordance  with  the 
terms  of  the  policy  or  were  destroyed  by  said  fire,  and,  after  be- 
coming possessed  of  such  knowledge,  directed  and  instructed  the 
plaintiffs  to  secure  the  invoice  bills  of  all  the  goods  which  they 
had  purchased  from  the  date  of  the  inventory  to  the  time  of  the 
fire,  and  secure  a  statement  of  the  deposits  of  the  plaintiffs  in  the 
banks  and  forward  the  same,  with  the  proofs  of  loss  to  the  defend- 
ant company,  and  if  you  further  find  that  said  plaintiffs  did  secure 
said  invoice  bills  and  statement  in  accordance  with  the  direction 
and  request  of  the  said  state  agent,  and  did  forward  the  same  to  the 
defendant  with  the  proofs  of  loss,  as  directed  by  said  agent,  and  if 
plaintiffs  incurred  any  expense  or  loss  of  time  in  securing  said  in- 
voice bills  and  statements  of  deposits  from  said  banks,  then  the 
defendant  has  waived  any  right  to  forfeiture  of  said  policy  by  rea- 
son of  the  failure  of  the  plaintiffs  to  keep  or  produce  said  inven- 
tories and  books  of  account.** 

"  Polk  V.  Western  Assur.  Co.,  90  ««  Pace  ▼.  American  Cent.  Ins.  Co^ 
S.  W.  307,  114  Mo.  App.  514.  158  S.  W.  892,  173  Mo.  App.  486. 
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{  2530(2).    South  Carolina 

You  are  instructed  that  if  you  decide  from  the  testimony  that  an 
agent  of  the  company  having  something  more  than  the  mere  power 
of  soliciting  the  insurance  knew  that  plaintiff  did  not  have  an  iron 
safe,  and  that  he  did  not  keep  his  books  in  that  place,  and  never- 
theless issued  the  policy  and  let  the  policy  continue  in  force,  why 
you  would  realize  at  once  that  to  permit  the  company,  after  the 
occurrence  of  a  loss,  to  assert  a  forfeiture  on  account  of  failure  to 
comply  with  the  iron  safe  clause  would  not  be  fair  to  the  man,  be- 
cause the  knowledge  that  the  agent  had  of  those  facts  would  be 
imputed  to  the  company.  The  company  would  be  held  to  know 
that  he  did  not,  and  it  would  be  estopped.  It  could  not  then  come 
in  and  say  the  policy  was  forfeited  because  the  man  did  not  com- 
ply with  that  clause.  That  would  not  be  fairness,  and  it  is  not 
law.« 

§  2531.    Effect  of  waiver 

You  are  instructed  that  if  the  jury  believe  from  the  evidence  that 
the  defendant  company  waived  any  of  the  requirements  or. condi- 
tions of  the  policy  sued  on,  then  they  are  instructed  that  such  waiver 
is  equivalent  to  the  performance  by  the  plaintiff  of  such  condition >. 
as  they  believe  were  so  waived.** 

K.    Risks  Insured  Against  and  Cause  of  Loss 

§  2532.    Necessity  that  fire  be  cause  of  loss  to  entitle  insured  to 
recovery 

You  are  instructed  that,  if  you  believe  from  the  evidence  before 
you  that  the  building  described  in  the  policy  sued  on  was  not  de- 
stroyed by  fire,  you  will  find  for  the  defendant.  In  this  connec- 
tion you  are  instructed  that,  before  the  plaintiff  can  recover,  it 
must  appear  from  the  evidence,  to  your  satisfaction,  that  the  fire 
caused  the  destruction  of  the  building.  If  the  building  fell  down 
before  it  was  burned,  and  the  fire  occurred  after  the  building  fell 
down,  and  if  you  so  believe  from  the  evidence  before  you,  you  will 
find  for  the  defendant.  If  the  evidence  satisfies  you  that  the  build- 
ing was  on  fire  before  it  fell,  and  that  such  fire  caused  the  fall  of 
the  building,  then  you  should  find  for  plaintiff  as  previously  ex- 
plained in  the  first  paragraph  of  these  instructions.** 

8T  Plunkett  V.  Piedmont  Mut  Ins.  Co.  v.  Edmundson,  52  S.  B.  350,  104 
Co.,  61  S.  E.  893,  80  S.  C.  407.  Va.  486. 

9B  North  British  &  MercantUe  Ins.         so  Liverpool  &  London  &  Globe  Ins. 

Co.  T.  Ende,  65  Tex.  118. 
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I 

§  2533.    Loss  by  fire  or  explosion 
§2533(1).    UsitedStatM 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evidence 

that  on the  commodities  of  the  plaintiff,  mentioned  in  the 

policy  of  insurance  offered  in  evidence,  were  destroyed  or  injured 
or  lost  in  the  manner  testified  to  by  the  plaintiff's  witnesses,  and 
if  they  further  find  from  the  evidence  that  such  loss  or  damage  was 
the  result  of  fire  not  having  its  origin  or  commencement  by  or  with 
an  explosion  of  any  sort,  but  by  the  accidental  combustion  of  any 
nonexplosive  substance  in  the  cellar  of  plaintiff's  premises,  de- 
scribed in  said  policy,  and  that  in  consequence  of  such  combustion 
the  front  building  erected  on  said  premises  was  prostrated,  and 
the  loss  or  damage  to  the  property  insured  was  the  immediate  re- 
sult thereof,  then  the  loss  was  occasioned  by  fire  within  the  mean- 
ing of  the  policy,  and  the  plaintiff  is  entitled  to  recover  in  this 
action.^ 

You  are  instructed  that,  if  the  loss  was  caused  solely  by  an  ex- 
plosion or  ignition  of  explosive  matter,  not  caused  by  a  precedent 
fire,  the  plaintiff  cannot  recover.*^ 

You  are  instructed  that,  if  an  explosion  occurred  from  contact 
of  escaping  vapor  with  a  match  lighted  -and  heM  by  an  employee 
of  the  plaintiff,  and  the  loss  resulted*solely  from  such  explosion, 
the  verdict  must  be  for  the  defendant.'* 

You  are  instructed  that  a  match  lighted  and  held  by  an  employee 
of  the  plaintiff  coming  in  contact  with  the  vapor  and  causing 
an  explosion  is  not  to  be  considered  as  "fire"  within  the  meaning 
of  the  policy .•• 

Now%  gentlemen  of  the  jury,  when  the  word  "explosion"  was 
used  in  the  policy,  the  company  as'  ordinary  men — ^at  least  its  offi- 
cers were  ordinary  men,  and  not,  as  I  assume,  scientific  men — and 
the  party  insured  as  an  ordinary  man,  are  presumed  to  have  under- 
stood the  word  "explosion"  in  its  ordinary  and  popular  sense.  Not 
what  some  scientific  man  would  define  to  be  an  explosion,  but  what 
the  ordinary  man  would  understand  to  be  meant  by  that  word. 
And,  after  all,  the  question  here,  in  determining  whether  there  was 
an  explosion  or  nonexplosion,  is :  What  do  you,  as  ordinary  men, 
understand  occurred  at  that  time  in  the  light  of  all  the  testimony  ? 
Was  it. an  explosion  in  the  ordinary  and  popular  sense  of  that 

•0  Mitchell  V.  Potomac  Ins.  Co.  of  92  Mitchell  v.  Potomac  Ins.  Co.  of 

Georgetown    (D.    C.)    22    S.    Ct.    22,  Georgetown  (D.  C.)  22  S.  Ct.  22,  183 

183  U.  S.  42,  4e  L.  Ed.  74.  U.  S.  42,  46  L.  Ed.  74. 

•1  Mitchell  V.  Potomac  Ins.  Co.  of  •«  Mitchell  v.  Potomac  Ins.  Co.  of 

Georgetown  (D.  C.)  22  S.  Ct  22,  183  Georgetown  (D.  C.)  22  S.  Ct.  22,  183 

U.  S.  42,  46  L.  Ed.  74,  U.  S.  42,  46  L.  Ed.  74. 
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word,  or  was  it  a  fire  with  a  subsequent  explosion  or  a  subsequent 
collapse  of  the  building  as  a  sequence  to  the  fire  7^ 

f  2533(2).     Illlnoit 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  fire  in  question  preceded  and  caused  the  explosion  in  ques- 
tion, then  the  loss,  if  any,  suffered  by  the  plaintiff  either  by  fire 
or  by  the  explosion,  or  both,  is,  within  the  intent  and  meaning  of 
the  policies  in  question,  a  loss  resulting  from  fire.^* 

§  2534.  Whether  permission  by  insurer  to  keep  gasoline  renders 
it  liable  for  loss  resulting  from  explosion  of  gascriine 
You  hardly  need  be  told,  I  think,  as  ordinary  business  men,  that 
a  privilege  to  keep  something  does  not  bring  the  privileged  article 
within  the  articles  insured  by  the  policy.  Suppose  that  clause  read 
"privilege  to  keep  not  more  than  50  pounds  of  gunpowder,"  on  the 
premises,  and  the  party  insured  was  keeping  a  dry  goods  store  or 
a  drug  store,  would  it  be  contended  by  any  sensible  man  that  the 
gunpowder  was  an  article  insured  by  the  policy?  Clearly  this  priv- 
ilege to  keep  was  inserted  to  offset  the  forfeiture  of  the  policy  if 
the  provision  contained  in  this  policy  were  violated  without  this 
privilege,  and  that  provision  is  this :  "If  gunpowder,  phosphorus, 
naptha,  benzine,  or  crude  earth  or  coal  oil  are  kept  on  the  prem- 
ises, or  if  camphene,  burning  fluid,  or  refined  coal  or  earth  cnls  are 
kept  for  sale,  stored,  or  used  on  the  premises  in  quantities  exceed- 
ing one  barrel  at  any  one  time,  without  written  consent  of  the  com- 
pany, the  policy  shall  be  void."    So  that  if  these barrels  of 

gasoline  were  kept  upon  those  premises  without  the.  written  con- 
sent of  the  company,  the  policy  would  have  been  absolutely  forfeit- 
ed and  the  plaintiff  would  not  have  been  entitled  to  recover  dam- 
ages for  loss  if  the  whole  stock  had  been  destroyed  by  fire.  So  it 
must  be  believed  that  the  plaintiff,  when  he  took  his  policy,  fully 
understood  what  its  terms  and  provisions  were.  .  That  is  the  reason 
that  he  asked  for,  received,  and  paid  for  this  privilege  of  keeping 
not  more  than barrels  of  gasoline  on  the  premises.  I  sup- 
pose that,  inasmuch  as  keeping  such  inflammable  material  upon 
the  premises  would  naturally  increase  the  risk  of  loss,  the  insur- 
ance company  would  require  the  payment  of  a  larger « premium 
than  it  would  have  required  if  such  inflammable  material  were  not 
kept  on  the  premises.** 

•*  MitcfaeU  ▼.  Potomac  Ins.  Co.  of  ••  Mitchell  v.  Potomac  Insurance 
Georgetown  (D.  C.)  22  S.  Ct  22,  188  CJo.  of  Georgetown  (D.  C.)  22  8.  (X 
U.  S.  42,  46  U  Ed.  74.  22,  183  U,  S.  42,  46  L.  Ed.  74, 

•B  Torpedo  Top  Co.  v.  Royal  Ina 
Co.,  162  IlL  App.  338. 
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§  2535.    Injuries  caused  by  collapse  of  building 

{2535(1).    Almbans 

The  court  instructs  the  jury  that  this  is  a  suit  by  plaintiff  against 
defendant  for  the  recovery  of  damages  done  to  a  certain  stock  of 
goods  by  reason  of  fire;  and  if  the  jury  are  reasonably  satisfied 
from  the  evidence  that  the  building  in  which  said  goods  were  con- 
tained collapsed  or  fell  on  account  of  its  inherent  weakness,  or  from 
any  other  cause  other  than  fire,  then  plaintiff  could  not  be  entitled 
to  recover  against  defendant  for  any  damages  which  may  have 
been  caused  to  said  stock  of  goods  by  the  falling  of  the  building, 
even  though  the  jury  may  believe  that  the  building  was  on  fire 
before  it  fell.^ 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  building  in  question,  in  which  plaintiff's  stock  of  goods 
v>'ere  stored,  caught  fire  before  it  fell  to  the  ground,  but  thkt  none 
of  the  plaintiff's  goods  were  on  fire  prior  to  the  collapse  of  the 
building,  and  if  the  jury  are  further  reasonably  satisfied  from  the 
evidence  that  the  building  collapsed  and  fell  by  reason  of  its  inher- 
ent weakness,  or  for  any  other  cause  other  than  fire,  and  that  the 
only  damage  that  accrued  to  the  stock  of  goods  occurred  after  such 
collapse,  and  by  reason  of  the  fact  that  the  building  fell,  and  by 
reason  of  damages  done  to  the  goods  by  fire  after  the  collapse,  then 
the  jury  should  find  for  defendant.'* 

f  2535(2).    Kastttoky 

The  court  instructs  the  jury  that  the  defendant  in  this  action  is 
not  liable  under  its  policy  to  the  plaintiffs  for  any  loss  or  damage 
to  their  merchandise,  if  the  building  described  in  the  petition  fell, 
except  the  fall  was  the  result  of  fire.** 

§  2536.    Fire  resulting  from  explosion  and  ensuing  collapse  of 
building 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
plaintiff  has  established  his  case  by  a  preponderance  of  all  the  evi- 
dence, that  plaintiff's  building  or  some  part  thereof  fell  by  reason 
of  some  concussion  occurring  outside  his  building  (for  I  recall  no 
evidence  tending  to  show  an  explosion  or  concussion  inside  said 
building),  or  from  fire  either  outside  or  inside  said  building,  and 
that  plaintiff  has  otherwise  so  proved  his  contentions,  and  that, 
through  such  explosion  or  fire,  fire  in  plaintiff's  building  ensued  or 
was  communicated  thereto  from  without,  and  his  said  stock  was 
destroyed  or  damaged,  then  plaintiff  is  entitled  to  recover  herein 

•T  Ogbnin-Oriffin    Grocery    Go.    v.      Orient  Ins.  Ck>.,  66  So.  434,  188  Ala. 
Orient  Ins.  Co.,  66  So.  434,  188  Ala.      218. 
218.  09  Transatlantic   Fire   Ins.    Ck>.   v. 

••  Ogfonm-Grlffin    Grocery    Co.    v.      Bamberger,  11  S.  W.  585, 11  Ky.  Law 

Rep.  lOL 
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for  such  loss  as  hereinafter  stated.  If,  however,  you  find  that  plain- 
tiff's building,  or  some  material  part  thereof,  fell  by  reason  of  its 
own  defects,  or  overloading,  or  both,  plaintiff  cannot  recover  for 
ensuing  fire  loss,  under  the  terms  of  the  policy  sued  on.^ 

§  2537.    Exception  from  policy  of  earthquake-caused  fire 

You  are  instructed  that  if  you  find  that  the  fire  was  first  commu- 
nicated to  those  premises  by  and  caught  from  an  earthquake- 
caused  fire  in  the  manner  I  have  indicated,  and  that  after  the  prem- 
ises had  been  ignited  therefrom,  such  fire  came  in  contact  with 
an  explosive  substance  thereon,  causing  it  to  explode,  and  then  con- 
tinued to  bum  to  and  consume  plaintiff's  property,  such  a  fire 
would  not  be  within  this  provision  of  the  policy  a  fire  ensuing  upon 
explosion,  but  would  still  retain  its  character  of  an  earthquake- 
caused  fire.  In  such  a  case  the  origin  of  the  fire  is  not  changed  by 
the  intervention  of  the  explosion  which  it  has  itself  caused,  al- 
though the  explosion  may,  or  may  not,  to  some  extent,  have  accel- 
erated its  action  and  spread.  It  would  not  be  different  than  if 
the  fire  had  come  in  contact  with  a  substance  highly  combustible 
and  inflammable,  though  not  explosive,  which  might  greatly  in- 
crease its  volume  and  accentuate  its  spread,  but  it  would  still  be 
the  same  fire  thereafter  as  before;  it  would  not  create  a  new  cause, 
but  the  Cause  would  still  remain  the  same.  That  is  to  say,  it  does 
not  change  the  relation  of  causes  in  a  legal  sense  to  substitute  a 
substance  upon  which  fire  acts,  both  inflammable  and  explosive, 
for  one  which  is  merely  combustible.  The  only  difference  in  the  ele- 
ments of  the  question  in  such  an  instance  would  be  that  the  ex- 
plosive substance  when  ignited  would  consume  with  more  rapidity 
than  the  one  merely  combustible.  The  active  agent  is  still  the 
fire,  though  it  acts  in  different  ways  upon  the  successive  subjects 
of  its  action,  and,  if  it  was  at  first  an  earthquake  fire,  it  still  re- 
mains so,  notwithstanding  the  explosion.  To  constitute  the  ex- 
plosion a  new  or  independent  cause,  it  must  be  a  fire,  as  I  have 
stated,  originated  by  and  ensuing  upon  explosion,  not  one  which  in 
its  course  incidentally  causes  an  explosion.  In  the  latter  case  ex- 
plosion is  merely  an  incident,  and  not  the  cause.  There  is  some 
evidence  in  the  case  tending  to  show  that  an  explosion  or  an  ex- 
plosive sound  was  heard  by  some  of  the  witnesses  oh  or  near  the 
premises  on  street  at  or  about  the  time  the  fire  was  dis- 
covered on  those  premises.  Should  you  find  that  the  fire  on  those 
premises  was  caused  by  and  ensued  upon  an  explosion  of  any  kind, 
then  your  verdict  must  be  for  the  plaintiff,  since  it  is  admitted  that 
the  fire  from  tliose  premises  was  the  one  which  burned  the  plain- 
tiff's property;   and,  if  it  was  started  by  and  ensued  upon  an  explo- 

1  Orient  Ins.  Co.  v.  Leonard  (C.  O.  A.  111.)  120  F.  808,  57  C.  C.  A.  176. 
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?ion,  it  would  not  be  an  earthquake-caused  fire  within  the  terms  of 
the  policy.' 

§  2538.     Defense  of  arson 

$2538(1).    United  States 

You  are  instructed  that  if,  from  the  whole  evidence,  you  find  that 

had  control,  management,  and  power  of  disposition  of  this 

property  the  same  as  if  he  had  the  title,  or  that  there  was  an  under- 
standing among  them  [the  stockholders]  that  he  should  burn  the 
property  in  order  that  they  might  collect  the  insurance,  and  that 

did,  as  alleged  by  the  defendant,  willfully  set  fire  to  his 

store  on  the  night  of ,  then   you  should  find  a  verdict  for  the 

defendant.* 

$2538(2).    Wlseensln 

You  are  instructed  that  the  defendant  company  claims  in  this 
case  that  the  plaintiff  was  actuated  by  a  motive  of  gain,  in  that  he 
had  purchased  this  property  whereon  these  buildings  were  situ- 
ated for  the  purpose  of  speculation — that  is,  for  the  purpose  of  mak- 
ing money  by  such  purchase,  and  the  sale  of  it  again — and  that 
he  determined  that  if  he  could  collect  the  insurance  on  those  build- 
ings, and  then  sell  the  land,  that  he  would  then  gain  by  such  trans- 
action a  considerable  sum  of  money.  Whether  or  not  the  plaintiff 
was  actuated  by  any  motive  of  that  kind  is  a  disputed  fact.  He 
denies  it.    It  is  for  you  to  determine  whether  any  such  fact  existed.* 

L.    Reinsurance 

§  2539.     Liability  of  reinsurer — ^Effect  of  judgment  against  original 
insurer 

The  jury  are  instructed  that  the  contract  of did  not,  in  its 

terms  or  by  its  legal  import,  disable  the Insurance  Company-, 

the  original  insurer,  from  defending  in  good  faith  the  suit  of  H.  & 
P.  against  the  said  insurance  company,  but  should  be  considered 
by  the  jury  as  one  of  the  circumstances  of  the  case;  that  if  the 
judgment  was  obtained  by  fraud  and  collusion,  then  the  record 
of  the  judgment  was  no  evidence  of  plaintiffs'  claim;  that  fraud 
or  collusion  cannot  be  presumed,  but  must  be  proved,  and  that 
the  burden  to  show  fraud  is  on  the  defendant;  and  that,  if  the 
jury  believe  from  the  evidence  that  the  said  insurance  company, 
and  the  attorneys  employed  by  it,  did  in  good  faith  use  all  the  hon- 
est means  in  their  power  to  defeat  the  action,  and  that  defendant 

2  German  Savings  &  Loan  Society  s  Meily  Ck>.  v.  London  &  L.  Plre 

r.  Commercial  Union  Assur.  O.,  Lim-      Ins.  Ck).  (G.  C.  Pa.)  142  F.  873. 
Ited,  of  London,  Eng,  (C.  C.  A.  Cal.)  *Agnew  v.  Farmers*  Mutual  Pro- 

lb7  F.  73S,  109  C.  C.  A.  506.  tective   Fire   Ins.    Co.   of   Town   of 

Medina,  70  N.  W.  554,  95  Wis.  445. 
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had  notice  of  suit,  the  judgment  was  conclusive  against  defendant, 
and  the  jury  should  find  for  plaintiffs  in  this  action.^ 

M.    NoTicu  AND  Proofs  o?  Loss 
§  2540.    Effect  of  failure  of  insured  to  submit  proofs  of  loss 

i  2540(1).    Kentucky 

The  court  instructs  the  jury  that  they  should  find  for  the  plain- 
tiffs in  the  sum  of  $ ,  with  interest  from ,  unless  they 

shall  believe  from  the  evidence  that  the  defendant  did  not,  within 
days  after  the  loss  complained  of  in  the  petition,  deny  lia- 
bility under  the  policy  sued  on,  and  that  the  plaintiffs  failed,  within 
sixty  days  after  the  loss,  to  furnish  to  the  defendant  or  its  agents 
sufficient  proofs  of  said  loss,  or  that  an  attempt  had  been  made  to 
burn  the  house  in  question  before  the  policy  sued  on  was  issued, 
and  that  this  fact  was  unknown  to  the  agent  of  the  defendant  when 
he  solicited  plaintiffs  to  insure,  and  that  plaintiffs,  or  either  of  them. 
concealed  that  fact  from  said  agent  for  the  purpose  of  obtaining  in- 
surance.* 

The  court  instructs  the  jury  that,  if  they  shall  believe  from  the 

evidence  that  within days  after  the  loss  complained  of  the 

defendant  denied  that  it  was  liable  under  the  policy  sued  on,  then 
it  was  not  necessary  for  the  plaintiffs  to  furnish  the  defendants  with 
proofs  of  loss.' 

You  are  instructed  that  if  the  plaintiffs  did  not,  within  

days  after  the  said  loss,  furnish  to  the  defendant  sufficient  proof 
thereof,  then  the  law  is  for  the  defendant,  and  so  the  jury  should 
find,  unless  the  defendants  demanded  other  and  further  proof  that 
it  was  within  the  power  of  plaintiffs  to  furnish,  and  plaintiffs  did 
furnish  the  further  proof  demanded  within  a  reasonable  time  after 
the  same  was  demanded.* 

f  2540(2).    West  Virginia 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  the  plaintiff  has  not  majde  and  rendered  to  the  defendant  a 
statement  in  writing,  signed  and  sworn  to  by  her,  stating  all  other 
insurance,  whether  valid  or  not,  covering  any  of  the  property  in- 
sured by  the  defendant,  the  cash  value  of  each  item  of  property  in- 
sured and  the  amount  of  loss  thereon,  then  the  plaintiff  cannot  re- 
cover, unless  the  jury  shall  further  find  that  the  defendant  waived 
the  furnishing  of  such  statement  by  such  conduct  of  the  defendant 

B  Strong  V.  American  (Central  life  rls,  37  S.  W.  267,  100  Ky.  29,  06  Am. 

Ins.  Ck>.,  4  Mo.  App.  7.  St  Rep.  324,  18  Ky.  Law  'Biep.  637. 

•  German- American  Ins.  Co.  v.  N<m>         •  German-American  Ins.  Co.  ▼.  Nor- 

ris,  37  S.  W.  267,  100  Ky.  29,  66  Am.  rls,  37  S.  W.  267,  100  BCy.  29.  66  Am. 

St  Rep.  324, 18  Ky.  Law  Rep.  637.  St  Rep.  824,  18  Ky.  Law  Rep.  637. 

7  German-American  Ins.  Co.  t.  Nor- 
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as  would  reasonably  cause  the  plaintiff  to  fairly  conclude  that  such 
requirements  or  statements  had  been  dispensed  with  and  excused.* 

§  2541.    Sufficiency  of  notice  of  loss 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  a  fire  occurred  on  the  premises  of  assured  at on 

the day  of ,  and  that  on  the  next  day  the  plaintiff  no- 
tified the  defendant  insurance  company  through  its  local  agent  at 

,  of  the  loss  or  damage,  and  further  believe  from  the  evidence 

that  within  a  day  or  two  after  such  fire  another  fire  occurred,  which 
destroyed  the  entire  plant,  and  that  the  plaintiff  notified  the  de- 
fendant insurance  company  the  same  -day  by  letter  through  its 

local  agent  at ,  and  further  believe  from  the  evidence  that 

the  said  local  agent  notified  the  said  defendant  insurance  company 
through  its  local  agent  of  the  total  destruction  of  said  insured  saw- 
mill and  lumber,  and  that  said  local  agent  transmitted  the  notice  to 
the  state  agents  of  the  said  defendant  insurance  company,  and  that 
in  pursuance  of  said  notice  of  loss  the  defendant  sent  or  caused 
to  be  sent  its  adjuster,  to  adjust  such  loss  if  any,  and  that  an  ad- 
justment was  made,  then  you  are  instructed  that  such  notice  of 
loss  is  sufficient,  as  required  by  the  policy  of  insurance.^® 

§  2542.    Time  of  giving  notice  of  loss 

The  >ury  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  there  was  such  a  loss  of  the  property  described  in  the  declara- 
tion herein  as  is  therein  set  out,  then  they  are  authorized  in  de- 
termining for  themselves,  from  all  the  facts  and  circumstances  of 
this  case,  as  developed  by  the  evidence,  whether  or  not,  after  said 
loss,  the  plaintiflFs  gave  immediate  notice  thereof  in  writing  to  de- 
fendant.** 

§  2543.    Time  of  proving  loss 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  offered  to  the  defendant  a  proper  proof  of  loss  within 
a  reasonable  time,  under  all  the  circumstances  of  the  case,  after  the 

fire  and  not  later  than days  prior  to  the  end  of months 

from  the  date  of  the  fire,  then  they  are  instructed  that  such  offer 
was  in  full  time,  even  though  it  was  made  more  than  —  days 
after  the  date  of  the  fire.^ 

• 

»  Levy  ▼.  Scotttob  Union  &  National  "  Knickerboc^cer  Ina  Co.  v.  Gould, 

Ins.  Co^  62  S.  B.  449.  58  W.  Va.  646.  80  HI.  388. 

10  Bond  V.  National  Fire  Ins.  Co.,  **  North  British  A  Mercantile  Ins. 

88  &  E.  389,  77  W.  Va.  736.  Go.  v.  Edxnundson,  62  S.  E.  350,  1<H 


Va.  486. 


IKST.TO  J  VBIS8— 177 


g  2544  INSTRUCTIONS  TO  juaisa  2818 

§  2544.     Sufficiency  of  proofs  of  loss 

You  are  instructed  that  the  proof  of  loss  states  tha^  they  placed 

in  the  schedule  the  barn  at  $ ,  and  the  house  at  $ . 

The  plaintiff  says  that  was  a  fair  value  and  a  sound  value  of  the 
house  and  the  sound  value  of  the  barn,  as  so  set  forth  in  the  appli- 
cation. The  evidence  tends  to  show  it  was  of  that  value ;  that  the 
house  was  of  that  value  and  the  barn  was  of  that  value.  If  it  was, 
then  the  proof  of  loss  was  sufficient,  and  was  filed  in  time,  on  the 
day  of ,  and  so  far  as  the  proof  of  loss  is  concerned, 

the  plaintiff  would  be  entitled  to  recover. ^^ 

* 

§  2545.    Making  of  proofs  by  agent  of  insured 

The  court  instructs  the  jury,  that  if  you  believe,  from  the  evi- 
dence, that ,  the  insured,  was,  at  the  time  of  the  fire, , 

absent  from  his  home  in ,  and  could  not  be  found,  so  as  to 

make  proofs  of  the  loss  within  the  time  specified  by  the  policy,  then, 
in  that  case,  such  proofs  of  loss  could  be  made  by  the  agent  of 
the  said ." 

§  2546.    Effect  of  false  statements  in  proofs  of  loss 

S  2546(1).    Michigan 

You  are  instructed  that  it  appears  from  this  policy  that  it  contains 
this  provision :  "This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or 'otherwise,  any  material 
fact  or  circumstance  concerning  this  insurance  or  the  subject  there- 
of; or  if  the  interest  of  the  insured  in  the  property  be  not  truly- 
stated  herein ;  in  case  of  any  fraud  or  false  swearing  by  the  insured 
touching  any  matter  relating  to  this  insurance  or  the  subject  there- 
of, whether  before  or  after  a  loss."  Mark  the  language.  The  clause 
concerning  the  insurance  or  the  property  insured,  or  the  loss  of  the 
value  of  the  property,  required  the  insured  to  make  truthful  repre- 
sentations of  the  fact  concerning  the  entire  subject  of  insurance  be- 
fore and  at  the  time  of  the  fire,  and  required  statements  as  to  the 
property  and  its  value  at  any  time  since  the  fire,  and  by  means  of 
her  written  and  sworn  proofs  of  loss,  and  the  evidence  here  upon  the 
witness  stand  to  be  truthfully  made.  By  the  terms  of  the  policy 
any  false  or  fraudulent  statements  affecting  this  insurance  renders 
the  policy  void.** 

I  charge  you  that  if  you  find  any  of  the  values  specified  in  the 
proofs  of  loss  furnished  to  the  defendant  company  were  too  high, 
and  that  the  plaintiff  caused  or  permitted  the  furnishing  of  such 
proofs  of  a  greater  amount  for  any  such  article  than  she  knew  it 

"Brown    v.    Vermont    Mut    Fire        is  Barrett  t.  Connecticut  Fire  Ins. 
Ins.  Co..  102  A.  1042,  92  Tt.  272.  Co.,  161  N.  W.  916,  195  Mich,  209. 

'1*  German  Fire  Ins.  Co.  of  Peoria 
V.  Grunert,  112  111.  68,  1  N.  E.  113. 
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to  be  worth  with  the  intention  or  expectation  of  getting  a  greater 
amount  for  the  article  than  she  knew  she  ought  to  have  in  fairness 
to  the  defendant,  then  she  was  guilty  of  such  fraudulent  conduct 
as  would  make  void  the  policy,  and  result  in  the  forfeiture  of  any 
claim  that  she  might  otherwise  have  had.  I  further  charge  you  in 
this  connection  that  any  statement  concerning  the  subject  of  in- 
surance or  concerning  the  atnount  or  value  of  the  property  insured 
or  destroyed,  or  any  statement  as  to  its  condition  or  value  in  her 
written  proof  of  loss,  or  here  on  the  witness  stand,  that  were  made 
by  her  fraudulently  and  with  the  intention  of  fraud  would  render 
the  policy  void." 

You  are  instructed  that  there  are  two  important  questions  for 
you  to  decide;  that  is,  first,  was  there  a  fraud  committed  in  the 
making  of  these  proofs  or  in  the  representations  made  by  her  in 
those  proofs  as  to  the  value  of  this  piano  or  any  article?  Did  she 
intentionally,  mark  you  the  language,  gentlemen,  did  she  misrepre- 
sent the  value  of  any  piece  of  property  included  within  this  insur- 
ance? Did  she  make  these  misrepresentations  with  intent  to  de- 
fraud the  company  of  any  amount?  Now,  gentlemen,  there  is  this 
fact  for  you  to  find.  If  you  find  she  did,  you  will  go  no  further,  and 
your  verdict  should  be  no  cause  of  action.  If  you  find  there  was  no 
intention  to  perpetrate  a  fraud,  then  you  will  consider  the  proofs  as 
to  the  value  of  loss;  in  other  words,  the  amount  of  the  loss  she 
suffered  by  virtue  of  this  fire,  and  assess  her  damages  fairly  and 
reasonably,  finding  it  alone  from  the  proofs  and  the  evidence  in  this 
case,  and  from  no  other  source.*' 

i  2546(2).    CHUahoma 

Gentlemen  of  the  jury,  the  court  instructs  you  that  the  defendant 
in  his  second  defense  alleges  that  plaintiff,  after  the  fire,  commit- 
ted an  act  of  fraud  and  false  swearing  in  violation  of  that  provision 
of  the  insurance  contract  which  is  as  follows,  to  wit :  "This  entire 
policy  shall  be  void  in  case  of  any  fraud  or  false  swearing  by  the 
insured,  touching  any  matter  relating  to  this  insurance  or  the  sub- 
ject thereof,  whether  it  be  before  or  after  loss."  In  this  connection 
the  court  instructs  you  that,  if  you  believe  from  the  evidence  that 
the  plaintiff  included  in  his  proof  of  loss  which  he  furnished  to 
the  defendant  articles  of  property  which  did  not  belong  to  him,  or 
if  he  reported  to  the  company  in  his  proof  of  loss  an  extremely  large 
amount  of  cotton  to  be  in  the  cotton  house  which,  in  fact,  was  not 
m  the  house  at  the  time  of  said  fire,  and  he  made  such  false  and 
fraudulent  report  knowingly  and  with  intent  to  defraud  the  com- 
pany, this  would  avoid  the  policy,  and  the  plaintiff  could  not*  re- 

!•  Barrett  y.  Connecticut  Fire  Ins.  it  Barrett  v.  Connecticut  Fire  Ins. 
Co.,  161  N.  W.  916,  195  Mich.  209.  Co.,  161  N.  W,  916,  195  Mich,  209. 
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cover  in  this  suit,  and  it  would  be  your  duty  to  find  for  the  de- 
fendant.^* 

§  2547.    Same — ^False  statements  by  agent  of  insured 

The  court  instructs  the  jury  that  if,  from  the  evidence,  you  find 
that  the  insured  delegated  to  any  one  as  his  agent  the  duty  of 
complying  with  the  company's  demand  for  copies  of  bills,  and 
such  agent,  with  or  without  the  knowledge  of  the  insured,  design- 
ed, invented  or  procured  and  filed  fraudulent  bills  for  goods  never 
purchased  or  owned  by  the  insured,  such  action  would  be  con- 
nected with  the  service  and  within  the  scope  of  the  employment, 
and  the  verdict  should  be  for  the  defendant.** 

The  court  instructs  the  jury  that  if  you  find,  from  the  evidence, 
that  Tiis  son  was  the  general  agent  of  the  insured  for  the  purpose 
of  carrying  on  his  business  and  was  well  acquainted  with  such 
business,  and  that  the  duties  of  such  agent  included  that  of  com- 
plying with  the  company's  demand  for  bills  of  purchases,  and  that 
said  agent  in  pretended  compliance  with  such  demand  furnished 
to  or  caused  to  be  filed  with  the  defendant  company  bills  for  goods 
never  purchased  or  owned  by  the  insured,  the  verdict  should  be 
for  the  defendant.*® 

§  2548.    Same — Misstatements  made  by  adjuster 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 

proofs  of  loss  signed  and  sworn  to  on  the day  of , 

and  introduced  in  evidence,  were  made  out  and  prepared  by 

in  the  capacity  of  adjuster,  duly  appointed  and  authorized  by  de- 
fendant insurance  company  to  ascertain  and  adjust  the  loss  oc- 
casioned by  the  fire  alleged  in  the  complaint,  and  you  further  find 

that,  at  the  time  plaintiff signed  and  swore  to  said  proofs 

of  loss  and  delivered  them  to  said  insurance  company,  he  had  not 
read  or  heard  read  the  contents  of  said  proofs  of  loss,  and  did  not 
know  the  contents  thereof,  then  I  instruct  you  that  any  misstate- 
ments therein  contained,  of  which  said  plaintiff  was  ignorant,  do 
not  work  a  forfeiture  of  said  policy  of  insurance  or  deprive  the 
plaintiffs  of  the  right  of  recovery  thereunder." 

§  2549.    Waiver  of  proofs  oi  loss  or  defects  therein 

S  2549(1).   Arkantat 

The  jury  are  instructed  that,  as  deficiencies  in  the  preliminary 
proof  may  be  supplied  whenever  objection  to  pay  the  loss  is  put 

18  Royal  Ins.  Co.  v.  Scritehfield,  20  Mick  v.  Royal  Bzch.  Assur^  91 
152  P.  97,  51  Okl.  523.  A.  102,  87  N.  J.  Law.  607,  52  I*.    R. 

i»  Mick  V.  Royal  Exch.  Assnr.,  91      A.  (N.  S.)  1074. 
A.  102,  87  N.  J.  Law,  607,  52  L.  R.         ai  Miller  v.   Fireman's   Fund    Ins. 
A.  (N.  S.)  1074«  Co.  of  San  Francisco,  92  P.  832,    6 

CaL  App.  395. 
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upon  that  ground,  good  faith  on  the  part  of  the  insurers  requires 
that,  if  they  mean  to  insist  upon  such  defects,  they  should  ap- 
prise the  assured  of  the  deficiencies,  or  put  their  refusal  upon  that 
ground,  as  well  as  others,  so  as  to  give  the  assured  an  opportunity 
to  supply  the  defect;  so,  if  you  find  from  the  evidence  that  the 
defendant  insurance  company  was  notified  of  the  loss  by  "fire,  and 
through  its  agents  repudiated  all  liability,  and  informed  the  plain- 
tiff that  the  policy  sued  on  would  not  be  paid,  and  said  nothing 
to  plaintiff  of  any  failure  on  his  part  to  furnish  the  proof  of  loss 
provided  under  the  policy,  then  no  proof  of  loss  was  required'  of 
the  plaintiff,  and  the  failure  to  file  it  in  the  manner  and  form  pro- 
vided by  the  policy  cannot  alter  the  case.** 

The  jury  are  instructed  that,  although  the  notice  of  loss  must 
be  given  by  plaintiff  to  defendant  insurance  companies  as  required, 
yet  the  defendant  insurance  company  may  waive  any  delinquency 
on  the  part  of  the  insured  as  to  the  form  of  notice  in  this  respect, 
and  such  a  waiver  may  be  inferred  from  any  conduct  on  the  part 
of  the  insurers  clearly  inconsistent  with  any  intention  to  insist 
upon  the  failure  by  the  insured  to  give  such  notice  in  the  form  pro- 
vided in  the  policy .•• 

i  2549(2).    Delaware 

You  are  instructed  that,  if  you  find  that  the  defendant  company 
through  its  adjusting  agent  so  conducted  itself  as  to  induce  the 
plaintiff,  as  a  reasonable,  fair-minded  person,  to  believe  that  the 
company  would  not  require  formal  proofs  of  loss,  and  that  the 
plaintiff,  relying  upon  the  acts  and  declarations  of  such  agent  of 
the  company,  did  not  make  proofs  of  loss,  as  required  by  the  con- 
dition of  the  policy,  then  we  say  to  you  that  the  defendant  is 
precluded  from  insisting  that  such  proofs  should  have  been  made 

within days  after  the  fire,  and  your  verdict  should  be  for  the 

plaintiff.** 

You  are  instructed  that  if  you  should  find  that  the  conduct  of 
the  adjuster,  as  shown  by  the  evidence,  was  not  such  as  to  in- 
duce a  reasonable  person  to  believe  that  formal  proofs  of  loss  would 
not  be  required  under  the  conditions  of  the  policy,  or  if  you  should 
find  that  the  plaintiff,  knowing  that  such  proofs  were  necessary, 
or  being  so  informed  by  the  adjuster,  refused  or  neglected  to  make 
such  proofs,  your  verdict  should  be  for  the  defendant.^* 

You  are  instructed  that  the  main  question  for  your  determina- 
tion is  whether  there  has  been  a  waiver  of  proofs  of  loss  by  the 

>2  Greenwich  Ins.  Co.  y.  State,  84  <«  Emory  v.  Glens  Falls  Ins.  Co., 
8.  W.  1025,  74  Ark.  72.  76  A.  230,  7  PennewiU.  101. 

>«  Greenwich  Ins.  Co.  v.  State,  84  >•  Emory  y.  Glens  Falls  Ins.  Co.,  76 

8.  W.  1025,  74  Ark.  72.  A.  230,  7  PennewiU,  101. 
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defendant  company  in  this  case.  It  was  competent  for  the  de- 
fendant to  waive  such  proofs  of  loss.  It  is  not  in  all  cases  nec- 
essary that  such  waiver  should  be  in  writing  and  indorsed  upon 
or  attached  to  the  policy.  Such  waiver  may  be  proved  by,  or 
inferred  from,  the  acts  and  conduct  of  the  insurer  or  its  duly 
authorized  agents.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that 
was  the  adjuster,  and  that  he  was  clothed  by  the  defend- 
ant company  with  the  authority  to  adjust  and  settle  claims,  and 
that  he  used  the  language  so  attributed  to  him  by  the  plaintiff, 
and  so  spoke  and  acted  as  to  induce  in  the  mind  of  an  ordinarily 
reasonable  person  the  belief  that^no  further  steps  were  necessary 
to  be  taken  in  the  matter  of  proofs  of  loss,  and  if  you  should  fur- 
ther find  that  the  plaintifiF  as  a  reasonable  person  had  a  right  to 
rely  upon  such  statements  of  the  adjuster,  and  did  rely  upon 
them,  and  for  that  reason  did  not  furnish  proofs  of  loss,  such 
conditions  would  amount  to  a  waiver  on  the  part  of  the  defend- 
ant company  of  proofs  of  loss.  If,  on  the  other  hand,  however, 
the  plaintiflF,  knowing  that  such  proofs  were  necessary,  or  being 

so  informed  by or ,  refused  to  make  such  proofs,  there 

could  be  no  waiver.*^ 

$  2549(3).    Virginia 

The  court  instructs  the  jury  that  a  substantial  compliance  with 
the  requirements  of  the  policy  is  all  that  is  required  in  a  proof  of 
loss,  and  if  the  jury  believe  that  the  plaintiflF  in  a  reasonable  time. 

and  more  than days  prior  to  the  end  of months  after 

the  fire,  offered  to  the.  defendant  such  proof  of  loss  and  that  the 
defendant  refused  to  accept  the  same,  but  failed  to  point  out  any 
alleged  defects  in  the  said  proof  of  loss,  then  the  defendant  is  to 
be  taken  to  have  waived  the  defects  not  so  pointed  out,  and  the 
right  to  require  any  further  proof  of  loss.*' 

§  2549(4).    West  Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  a  proof  of  loss  was  furnished  the  defendant  insurance 

company  on  the day  of ,  and  that  said  proof  of  los> 

was  retained  by  the  defendant  insurance  company,  and  no  defects 
were  pointed  out  to  the  insured  after  such  proof  of  loss,  then  such 
failure  to  point  out  is  a  waiver  of  such  defects,  if  any  there  are, 
as  the  law  requires  that  defects  in  a  proof  of  loss  shall  be  speci- 
fied.«» 

^•Reed  y.  Continental  Ins.  Co.,  65  Co.  v.  Edmundson,  52  S.  B.  350,  104 

A.  569,  6  Pennewin,  204.  Va.  486. 

2T  Reed  V.  Continental  Ins.  Co.,  65  2»  Bond  v.  National  Fire  Ins.  Co^ 

A.  569.  6  Pennewill.  204.  88  S.  E.  389,  77  W.  Va.  73«. 

ts  North  British  &  Mercantile  Ins. 
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§  2550.    Waiver  of  condition  as  to  time  of  furnishing  proof'  of  loss 

i  2550(1).    Delaware 

You  are  instructed  that  the  weight  of  authority  is  to  the  eflfect 
that  the  condition  of  the  policy  requiring  proofs  of  loss  within  a 
certain  time  may  be  waived  by  the  acts  and  declarations  of  an 
agent  of  the  company  authorized  to  adjust  a  loss,  notwithstand- 
ing the  provision  in  the  policy  requiring  a  waiver  to  be  in  writing.** 

§  2550(2).     Illinois 

The  jury  are  instructed  that  if  you  find,  from  the  evidence,  that 
the  defendant  insurance  company  issued  to  the  plaintiff  the  policy 
mentioned  in  the  declaration  in  this  case,  and  that  while  said 
policy  of  insurance  was  in  full  force  and  effect  a  portion  of  the 

property  mentioned  in  and  insured  by  said  policy  was,  on , 

destroyed  by  fire,  while  the  same  was  the  property  of  the  plaintiff, 
and  without  the  fault  of  the  plaintiff,  and  that  the  plaintiff  was 
absent  at  the  time  of  such  loss,  and  unable  to  make  proof  of  the 
same,  and  that  the  agent  of  the*plaintiff,  who  in  the  plaintiff's  ab- 
sence had  full  charge,  management,  and  control  of  plaintiff's  busi- 
ness, and  who  had  possession  of  the  property  insured  by  said 
policy,  as  such  agent,  in  the  absence  of  the  plaintiff,  made  out 
and  delivered  to  the  defendant  insurance  company,  on  or  before 

,  a  written  notice  and  proofs  of  loss,  and  that  on  , 

the  defendant  returned  suck  notice  and  proofs  of  loss,  with  ob- 
jections thereto,  and  that  the  same  agent  of  the  plaintiff  made 
out  an  amended  notice  and  proofs  of  loss,  and  delivered  the  same 
to  the  defendant  insurance  company,  and  that  said  defendant  in- 
surance company,  on  ,  returned  such  amended  notice  and 

proofs  of  loss,  with  objections  thereto,  and  that  such  notice  and 
proofs  of  loss  were  again  amended  by  the  same  agent  of  the  plain- 
tiff, and  again  delivered  to  said  defendant,  and  that  the  defend- 
ant returned  the  same  on  the day  of ,  and  that  said 

notice  and  proofs  of  loss  were  again  amended  by  the  same  agent 
of  the  plaintiff,  so  that  the  same  substantially  complied  with  the 
conditions  of  said  policy,  and  delivered  the  same  to  said  defend- 
ant insurance  company,  and  that  on r-,  said  defendant  again 

returned  said  notice  and  proofs  of  loss,  with  objections  thereto,  and 
that  said  defendant,  at  none  of  the  times  it  returned  said  notice  and 
proofs  of  loss,  objected  that  the  plaintiff  had  not  made  out  and  de- 
livered such  notice  and  proofs  of  loss  within  the  time  mentioned 
and  provided  in  said  policy,  then  said  defendant  insurance  com- 
pany thereby  waived  all  objections  that  said  notice;  and  proofs  of 
loss  were  not  delivered  to  said  defendant  within  the  time  provided 
for  in  said  policy ;  and  if  you  further  find,  from  the  evidence,  thai 

i 

«o  Emory  y.  Glens  Falls  Ins.  Co.,  76  A.  230,  7  Pennewill,  101. 
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plaintiff  complied  with  all  the  other,  conditions  of  said  policy,  then 
you  should  find  for  the  plaintiff ." 

S  2550(3).    MMIgan 

The  jury  are  instructed  that  the  proof  of  loss  required  by  the 
terms  of  this  policy  is  to  be  furnished  within  a  certain  time.  This 
time  having  been  fixed,  and  the  parties  agreeing  to  it,  they  were 
bound  by  it,  and  if  the  party  fails  to  abide  by  the  terms  of  his 
agreement,  then  he  forfeits  his  right  under  the  contract.  He 
must  be  bound  by  the  terms  of  the  contract,  as  he  made  it.  But 
notwithstanding  this  obligation  on  the  part  of  a  party  to  furnish 
the  proofs  within  the  proper  time,  and  the  right  of  die  company 
to  insist  upon  it  in  case  of  insurance,  there  may  be  a  waiver.  This 
is  a  right  adopted  for  the  benefit  of  the  insurance  company »  and, 
if  the  company  chooses  to  waive  it,  it  can  do  so.** 

The  jury  are  instructed  that  mere  silence  is  not  to  be  taken  as 
a  waiver  of  the  right  of  the  insurance  company  to  insist  upon  a 
strict  compliance  with  the  contract'  But  where  there  are  other  acts 
done,  as  acts  have  been  done  here,  either  by  the  company  or  its 
agents,  you  may  take  these  acts  into  consideration,  in  order  to 
discover  whether  there  has  been  any  waiver.  In  this  case  ti?vo 
acts  are  mainly  relied  upon  by  counsel  for  the  plaintiff.  Those  two 
acts  are  what  was  said  by  D.,  as  the  agent  of  the  company,  and  the 
act  of  the  company  in  the  letters  wi4tten  to  the  attorneys,  -when 
communicating  with  the  home  office  as  to  this  matter.  The  act 
with  which  D.  is  most  immediately  connected  is  simply  a  statement 
on  his  part,  when  informed  of  the  loss  here,  that  the  company 
would  not  pay,  because  the  premises  were  not  occupied.  In  other 
words,  as  they  claim,  the  statement  was  substantially  this:  "You 
have  not  carried  out  the  terms  of  the  contract  providing  for  the 
occupancy  of  the  premises,  and  we  shall  rely  upon  that  as  our  de- 
fense." If  that  was  the  effect  of  it,  and  if  that  was  intended  to 
be  the  effect  of  the  statement,  then  you  may  consider  that  as  a 
waiver,  or  take  the  fact  into  consideration  as  a  waiver,  of  the  rig^ht 
to  insist  upon  proof  at  the  proper  time.  On  the  othjr  hand,  if 
such  is  not,  in  your  view,  the  fair  inference  to  be  derived  from 
the  statement — I  say,  if  the  facts  as  they  actually  occurred  do 
not  lead  to  that  inference — then  there  was  no  waiver  of  this  right, 
and  they  had  a  right  to  insist  upon  the  terms  of  the  policy  being 
carried  out  as  to  the  proofs.** 

»i  German  Fire  Ins.  Co.  of  Peoria         ««  Aurora  Fire  &  Marine  Ins.  Co. 
V.  Grunert.  112 'lU.  68.  1  N.  B.  113.      v,  Kranich,  36  Mich.  289. 

«^  Aurora  Fire  &  Marine  Ins.  Co. 
V.  Kranidi,  36  Mich.  289. 
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§  2551.    Authority  of  agent  to  waive  proofs  of  loss 

You  are  instructed  that  if  you  believe  froro  the  evidence  in  this 
case  that  the  defendant  company,  through  its  agent,  — ,  issued 
a  fire  insurance  policy  to  the  plaintiff  in  this  case,  and  that  they 
received  a  premium  for  that  policy  from  the  plaintiff,  and  that  dur- 
ing the  life  of  that  policy  the  house  was  burned  down  and  totally 
destroyed,  and  if  you  believe  from  the  evidence  in  this  case  that 
the  plaintiff  sought  to  recover  his  loss  from  the  agent  that  issued 

the  policy,  to  wit, ,  and  that  the  defendant,  through  its  agent, 

,  repudiated  the  policy  and  absolutely  denied  the  liability  of 

the  defendant  for  that  loss,  or  words  amounting  to  that  same 
thing,  then  you  should  find  that  the  company  had  waived  the  re- 
quirement of  this  proof,  because  the  law  is  that,  where  a  local 
ageift  of  an  insurance  company  has  authority  to  represent  the  com- 
pany in  making  contracts  of  insurance,  in  collecting  premiums  and 
in  signing  policies,  he  also  has  authority  to  waive  proof  of  loss, 
either  in  writing,  or  by  parol,  or  by  matters  in  pais,  which  amounts 
to  an  estoppel.  An  insurance  company  cannot  make  its  local 
agent  a  medium  through  which  all  the  benefits  of  a  policy  flow 
from  the  insured  to  it,  and  then  deny  he  has  authority  to  repre- 
sent it  when  the  benefits  of  the  insured  are  involved.  The  acts 
of  an  agent,  performed  within  the  scope  of  his  real  or  apparent 
authority,  are  binding  upon  his  principal.  The  public  have  a  right 
to  rely  upon  an  agent's  apparent  authority,  and  are  not  bound 
to  inquire  as  to  his  special  power,  unless  the  circumstances  are 
such  as  to  put  them  upon  inquiry.    The  court  charges  you  that 

the  plaintiff  in  this  case  is  not  called  upon  to  inquire  as  to 's 

authority  to  waive  the  requirements  of  notification  in  writing  of 
the  loss  he  sustained,  and  would  not  be  bound  by  the  lack  of 

authority  upon  the  part  of ,  unless  he  had  been. put  upon 

notice.** 

N.    Method  o^  Settling  Disputes  as  to  Amount  of  Loss 

§  2552.  Duty  of  insured  to  submit  question  of  amount  of  loss  to 
arbitration 
The  court  instructs  the  jury  that,  if  after  the  appraisement  made 
by  ,  ,  and  ,  the  plaintiff  repudiated  said  ap- 
praisement and  refused  to  accept  the  amount  thereof  claimed  to 
be  chargeable  to  the  defendant,  then  the  defendant  had  the  right 
afterwards  to  insist  upon  an  appraisement  to  be  made  by  two 
competent  and  disinterested  appraisers,  the  plaintiff  to  select  one 
and  the  defendant  one,  and  the  two  so  selected  to  name  an  um- 
pire, as  provided  in  lines  86  to  91,  both  inclusive,  of  the  policy,  and 

M  iEtna    Ins.    Co.    ▼.   Holmes,    52  So.  801,  59  Fla.  lid. 
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if  the  jury  find  that  the  plaintiff  for  any  cause  refused  to  accept 
the  result  of  said  appraisal,  and  that  after  the  knowledge  of  such 
refusal   the   defendant  called   upon  the  plaintiff  by  letter   dated 

,  to  submit  to  such  an  appraisal  as  is  provided  to  be  made 

by  lines  86  to  91,  both  inclusive,  of  the  policy,  and  if  the  jury  fur- 
ther find  that  the  plaintiff  has  failed  or  refused  to  enter  into  such 
an  appraisal  as  demanded  by  said  letter,  then  the  plaintiff  cannot 
recover.** 

§  2553.     Same— Where  loss  total 

The  jury  are  instructed  that  plaintiff  admits  that  she  consented 
to  such  arbitration,  but  seeks  to  kvoid  liability  thereunder,  because 
she  contends  that  the  building  insured  was  totally  destroyed,  and 
there  was  nothing  which,  under  the  law,  should  have  been  sub- 
mitted by  her  to  arbitration.  It  is  a  question  for  you  to  6^idc, 
under  the  evidence,  whether  or  not  the  plaintiff's  building  ivas 
wholly  destroyed.  If  the  building  was  wholly  destroyed,  then 
the  agreement  to  arbitrate  the  amount  of  damages,  and  the  arbi- 
tration by  the  arbitrators,  is  not  binding  on  the  plaintiff,  and  she 
is  entitled  to  recover  in  this  action  the  full  face  of  the  policy.  In 
this  connection  you  are  instructed  that  the  building  was  totally 
or  wholly  destroyed  as  a  building,  although  there  is  not  an  ab- 
solute extinction  of  all  its  parts.  It  matters  not  that  some  part 
of  the  building  or  some  of  its  material  yet  remains  which  may 
be  useful  or  valuable  for  some  purpose.  By  a  "total  loss"  is 
meant  that  the  building  has  lost  its  identity  and  specific  character 
as  a  building  and  become  so  far  disintegrated  that  it  cannot  be 
properly  designated  as  a  building,  although  some  part  of  it  may 
remain  standing.** 

§  2554.  Effect  of  bad  faith  of  insurer  in  failing  to  agree  on  an  um- 
pire 
The  jury  are  instructed  as  a  matter  of  law  that  it  was  the  duty 
of  the  appraiser  selected  by  the  insurance  company  to  endeavor  hon- 
estly and  fairly  to  agree  with  the  appraiser  selected  by  the  plain- 
tiff in  the  selection  of  a  competent  and  disinterested  umpire  to 
act  in  the  appraisal  of  the  loss  in  this  case,  and  if  you  believe  from 
the  evidence  in  this  case  that  the  appriiiser  selected  by  the  defend- 
ant company  did  not  endeavor  honestly  and  fairly  to  agree  with  the 
appraiser  selected  by  plaintiff  in  the  selection  of  an  umpire,  and 
by  reason  thereof  no  umpire  was  selected  and  no  appraisal  made  of 
the  loss,  then  the  fact  of  the  absence  of  such  appraisal  is  no  defense 
to  this  action.*' 

»8  lievy  V.  Scottish  Union  A  Na-  ««  Prather  v.  Gonnecticnt  Fire  Ins. 
tional  Ina  Co.,  52  S.  B.  449,  68  W.  Co.,  176  S.  W.  527,  188  Mo.  App.  €R53. 
Va.  546.  *7  Slepslci  y.  German  Fire  Ina.  Cow 

of  Peoria,  141  lU.  App.  614. 
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§  2555.    Attack  on  award  of  arbitrators  for  fraud  bias  or  prejudice 

You  are  instructed  that  if  you  find  that  in  the  making  of  this 
award  there  was  fraud  on  the  part  of  one  or  more  referees,  or  bias 
or  prejudice,  or  that  there  was  misconduct  on  the  part  of  plaintiff 
or  some  one  else  that  influenced  one  or  more  of  thie  referees  in  the 
making  of  the  award,  then  the  award  would  not  be  valid.  But  if 
you  find  that  these  referees  acted  honestly  and  with  a  desire  to  ar- 
rive at  a  just  and  correct  result,  then  the  award  would  be  valid. 
That  is  to  say  gentlemen,  if  you  find  that  the  referees  were  free 
from  bias,  prejudice  or  fraud  in  the  making  of  the  award  and 
that  there  was  no  misconduct  on  the  part  of  the  plaintiff  or  anybody 
else  that  influenced  them  in  the  making  of  the  award,  then  you  will 
be  justified  in  finding  the  award  was  valid.** 

You  are  instructed  that  one  of  the  grounds  on  which  the  defend- 
ants base  their  claims  is  that  as  they  allege  the  award  was  grossly 
excessive.  The  plaintiffs  deny  that  the  award  was  excessive.  The 
plaintiffs  claim  that  the  actual  value  of  the  insured  property  at  the 
time  of  the  fire  was  in  excess  of  the  amount  of  the  award,  so  it  be- 
comes necessary  for  you  to  ascertain  whether  the  amount  of  the 
award  was  excessive.** 

You  are  instructed  that,  even  if  you  should  find  that  the  award 
was  excessive  that  would  not  be  sufficient  to  warrant  you  in  finding 
that  because  of  that  circumstance  alone  there  was  fraud,  bias  or 
prejudice  on  the  part  of  any  of  the  referees.  It  is  only  when 
the  award  is  so  grossly  and  palpably  above  the  actual  loss  as  to 
afford  intrinsic  evidence  of  fraud,  bias  or  prejudice  on  the  part  of 
one  or  more  of  the  referees  that  you  would  be  warranted  in  finding 
that  there  was  fraud,  bias  or  prejudice  on  the  part  of  one  or  more 
of  the  referees  because  the  award  was  in  excess  of  the  actual  value 
oi  the  insured  property.** 

0.    Evidence  and  Matters  Pertaining  to  Remedy  of  Insured 

§  2556.     Presumptions  and  burden  of  proof — Fraud 

i  2556(1).    Michigan 

How,  gentlemen,  I  charge  you  that  the  burden  of  establishing 
fraud  rests  upon  the  defendant  company.  Such  fraud  on  the  part  of 
the  plaintiff  must  be  established  by  a  preponderance  of  the  evidence 
in  determining  whether  the  plaintiff  has  been  guilty  of  fraud  as 
charged.  You  are  to  consider  all  the  proofs  and  circumstances 
relating  to  the  making  and  presenting  the  said  proofs  of  loss  and  to 

•«  Doherty  ▼.  Phcenlx  Ins.  Co.,  112  *•  Doherty  v.  Phoenix  Ina  Co.,  132 
N.  R  940,  224  Mass.  SIO.  N.  £.  940,  224  Mass.  3ia 

«» Doherty  v.  Phoenix  Ins.  Co.,  112 
X.  E.  940,  224  Ma8&  310. 
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all  other  circumstances  surrounding  the  condition  of  the  property 
as  appears  from  the  evidence.  I  further  charge  you  that  fraud  need 
not  be  established  by  direct  proof.  In  a  great  majority  of  cases 
where  fraud  exists,  it  becomes  impossible  to  bring  witnesses  that 
can  give  direct  proof  that  fraud  exists.  For  this  reason  it  may  be 
established  by  circumstances  that  convince  you  that  fraud  was 
actually  intended  and  committed  by  the  plaintiff.*^ 

§  2556(2).    Virginia 

You  are  instructed  that  the  burden  of  proving  fraud  or  false 
swearing,  by  which  the  defendant  seeks  to  avoid  all  liability  for 
the  alleged  loss,  is  upon  the  defendant.** 

§  2556(3).    WMt  Virginia  . 

The  court  instructs  the  jury  that  in  this  case  where  the  defend- 
ant seeks  to  avoid  liability  on  its  policy  issued  to  the  plaintiff  on 
the  grounds  of  fraud  or  misrepresentation  on  the  pa'rt  of  the  plain- 
tiff, the  duty  rests  upon  the  defendant  to  show  by  a  preponder- 
ance of  the  evidence  that  such  fraud  was  practiced  upon  it  by  the 
plaintiff,  knowingly  and  willfully,  and  that  such  fraud  or  mis- 
representation, if  any,  was  as  to  a  material  fact  or  matter  and  was 
relied  upon  by  the  defendant  and  was  the  cause  that  moved  it  to 
make  the  adjustment  pleaded,  and  unless  this  has  been  proved 
the  defendant  cannot  defeat  a  recovery  of  the  plaintiff  on  such 
grounds.** 

§  2557*    Same — Presumption  of  innocence  where  defense  of  arson 
set  up 

§  2557(1).    Oregon 

The  jury  are  instructed  that  it  is  proper  to  say  in  this  case  that  a 
natural  presumption  of  innocence,  where  an  act  is  charged  of  this 
nature,  exists ;  and  you  have  a  right  to  consider  the  improbability 
that  one  will  commit  an  act  of  criminal  nature  as  an  element  neces- 
sarily involved.  This  you  may  consider  as  you  should  every  ma- 
terial circumstance  involved  in  the  case;  but,  after  viewing  the 
whole  case  with  such  care  as  it  demands,  your  verdict  should  be  in 
accordance  with  the  testimony  and  the  proof.** 

§  2557(2).    Wisconsin 

You  are  instructed,  with  reference  to  the  defense  of  arson  set  up 
by  the  defendant,  that  fraud  is  never  presumed,  but  must  be  clearly 
proved.** 

41  Barrett  v.  CJonnecticut  Fire  Ins.         <*  First  Nat  Bank  of  Portland  v. 
Co.,  161  N.  W.  916,  195  Mich.  209.         Commercial  Union  Assur.  Co.,  52  P. 

42  Virginia  Fire  &  Marine  Ins.  Co.      1050,  83  Or.  48. 

V.  Hogue,  54  S.  E.  8,  105  Va.  355.  «&  Bannon    y.    Insurance    Co.     of 

43  Bond  V.  National  Fire  Ins.  Co.,  Nortli  America,  91  N«  W.  666,  115 
88  S.  E.  389,  77  W.  Ya.  736.  Wis.  260. 
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§  2558.    Same — As  to  authority  of  agent 

You  are  instructed  that  the  burden  of  proof  on  the  plaintiff  as  to 
the  authority  or  power  of to  waive  breaches  of  the  con- 
tract of  insurance  is  discharged  upon  the  plaintiff  showing  to 

your  reasonable  satisfaction  that  the  said had  apparent  au-" 

thority  so  to  do.** 

§  2559.    Same— Cause  of  loss 

i  2558(1).    UsitsdStatM 

You  arc  instructed  that  the  burden  upon  the  whole  case  is  upon 
the  plaintiff  to  establish  by  a  preponderance  of  evidence  that  the 
damage  sustained  was  caused  by  .fire,  for  this  is  the  only  risk  the 
property  was  insured  against  under  the  policy ;  and,  if  all  the  evi- 
dence, when  considered  together,  leaves  the  jury  in  doubt  as  to 
whether  the  damage  was  caused  by  fire  or  not,  their  verdict  must 
be  for  the  defendant.*' 

i  2559(2).    KMtueky 

The  court  further  instructs  that  in  this  case  the  burden  is  upon 
the  defendant  to  show  by  the  evidence  that  the  building,  or  such 
part  thereof  as  fell  in  the  petition  mentioned,  did  not  fall  as  the 
result  of  fire;  and  unless  the  jury  believe  from  the  evidence  that 
the  said  building,  or  such  part  thereof  as  fell,  did  not  fall  as  the 
result  of  fire,  they  should  find  for  the  plaintiffs;  but  if  the  jury 
believe  from  the  evidence  that  the  said  building,  or  such  part  there- 
of as  fell,  did  not  fall  as  the  result  of  fire,  they  should  find  for  the 
defendant.** 

§  2560.    Matters  considered  on  question  of  incendiarism 

.  You  are  instructed  that  you  will  take  into  consideration  what  has 
been  said  as  to  the  fire  starting  in  three  different  places  in  that 
store.  If  the  fire  was  seen  to  break  out  at  two  or  more  places  at  the 
same  time,  at  points  distant  from  each  other,  it  is  for  you  to  say 
whether  or  not  those' fires  were  started  by  human  agency  or  whether 
it  was  accident  or  misfortune  that  started  them.  That  is  a  ques- 
tion for  you.  The  fact  that  they  broke  out  at  three  different  places 
at  once,  if  such  is  the  fact  and  you  find  such  to  be  the  fact,  is  a 
matter  for  you  to  take  into  consideration  in  exanlining  whether 
or  not  those  fires  were  caused  by  human  agency.** 

^'CJecwgla  Home  Ins.  Co.  v.  Allen,         ^s  Transatlantic   Fire  Ins.    Co.   v. 

30  So.  53^  128  Ala.  451.  Bamberger,  11  S.  W.  695,  11  Ky.  Law 

♦T  Western  Assur.  Co.  of  Toronto  v.  Rep.  101. 
J.  H.  Mohlman  Co.  (C.  C.  A.  N.  T.)  83  4o  Melly  Co.  v,  London  &  L.  Flro     , 

F.  8U,  28  a  C.  A.  157,  40  L.  R.  A.  Ins.  Co.  (C.  0.  Pa.)  142  F.  873. 
561. 
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§  2561.  Right  of  jurors  to  use  their  general  knowledge  of  values 
xn  weighing  testimony  of  witnesses 
You  are  instructed  that  you  are  not  obliged  to  rely  wholly  on 
the  opinions  of  the  witnesses  as  to  the  value  of  the  property  in 
question.  You  may  use,  and  be  guided  by,  your  own  judgment, 
and  general  knowledge  of  such  values  in  connection  with  the  opin- 
ions of  the  witnesses.*^ 

§  2562.    Sufficiency  of  evidence  of  fraud 

You  are  instructed  that  the  law  never  presumes  fraud,  but  the 
presumption  is  always  in  favor  of  fair  dealing.  He  who  alleges 
fraud  must  establish  it,  and  by  clear  and  satisfactory  proof.  It  is 
not  necessary  that  fraud  shall  be  proved  by  direct  and  positive 
proof,  but  it  may  be  shown  by  circumstances.  If  the  facts  and 
circumstances  shown  in  evidence  are  such  as  will  lead  a  reasonable 
man  to  the  conclusion  that  fraud  exists,  this  is  all  the  proof  there- 
of that  the  law  requires."^ 

§  2563.    Necessity  of  evidence  of  value  of  goods  destroyed 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  any  wine,  whisky,  brandy,  beer,  tobacco,  cigars,  or  other  mer- 
chandise was  destroyed,  then  it  will  be  for  the  jury  to  find  from  the 
evidence  how  much  of  such  liquors  or  other  merchandise  was  de- 
stroyed, and  the  market  value  thereof ;  and  if  the  jury  cannot  find 
from  the  evidence  the  market  value  of  the  liquors  or  merchandise 
destroyed,  then  they  cannot  find  for  the  plaintiff  as  to  such  liquors 

or  merchandise."* 

• 

§  2564.    Sufficiency  of  evidence  of  arson 

The  jury  are  instructed  that  one  of  the  questions  submitted  to 
them  is  whether  the  fire  originated  by  any  act,  design,  or  procure- 
ment on  the  part  of  the  plaintiff,  or  through  any  evil  practice  done 
or  suffered  by  his  privity  or  with  his  consent.  In  deciding  this 
question,  the  jury  must  take  into  account  every  fact  and  incident 
connected  with  the  fire  and  subsequent  transactions,  as  detailed  in 
evidence  before  them,  and  decide  according  to  what  they  consider 
the  most  probable  conclusion.  The  rule  in  civil  cases,  like  the 
present,  is  different  from  what  it  is  in  criminal  cases.  In  criminal 
cases  the  question  is  as  to  guilt  or  innocence  of  a  crime,  and  there 
the  jury  must  be  satisfied  that  the  offense  was  committed,  beyond 
a  reasonable  doubt,  by  the  person  accused.  In  criminal  cases,  if  any 
reasonable  doubt  remains  in  the  minds  of  the  jury,  they  are  bound 
to  give  the  accused  the  benefit  of  such  doubt    But  in  civil  ques- 

»•  Helm  V.  Anchor  Fire  Ins.  Co.,  «« Manchester  Fire  Assur.  Co.  ▼. 
100  N.  W.  605,  132  Iowa,  177.  Feibelman,  23  So.  75d,  US  Ala.  SOS. 

Bi  Virginia  Fire  &  Marine  Ins.  Co. 
V.  Hogue,  64  S.  E.  8,  105  Va.  355. 
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tions,  like  the  present,  there  is  no  question  whether  any  crime  has 
been  committed.  The  question  in  this  case  is  merely  a. question 
of  greater  or  less  probability,  and  the  jury,  in  order  to  find  a  ver- 
dict for  the  defendant,  need  not  be  satisfied  of  the  complicity  of  the 
plaintiff  in  the  burning  in  any  other  way,  or  with  any  different  de- 
gree of  satisfaction,  than  if  the  question  were  an  ordinary  question 
in  ft  civil  case.** 

§  2565.     Damages  for  vexatious  refusal  to  pay 

You  are  instructed  that  damages  and  attorney's  fees  cannot  be 
recovered,  unless  you  find  from  the  evidence  that  the  insurance  com- 
pany has  acted  in  bad  faith.  "Bad  faith"  means  a  frivolous  or 
unfounded  refusal  in  law  or  in  fact  to  comply  with  the  requisites  of 
the  policy,  to  pay  according  to  the  terms  of  the  policy  and  the  con- 
ditions imposed  by  the  statutes.^ 

P.    Amount  o^  Recovery  and  Right  of  Insurer  to  Rebuild 
§  2566.    Recovery  as  for  total  loss 

i  2566(1).    Alabama 

The  jury  are  instructed  that,  if  the  property  or  any  part  of  it  w^s 
so  damaged  by  fire  as  to  render  it  useless  for  the  purposes  for  which 
it  had  been  used,  then  that  is  a  destruction  within  the  meaning  of 
the  law." 

{  2566(2).    Texas 

You  are  charged  that  a  building  is  not  considered  a  total  loss  by 
fire  so  long  as  its  identity  as  a  building  is  left,  and  so  long  as  the 
remnant  may  be  reasonably  adapted  to  use  as  a  basis  upon  which  to 
restore  the  building  to  the  condition  in  which  it  was  before  the 
injury.  But  it  is  a  total  loss  unless  the  remnant  after  the  fire  is 
of  that  substantial  character  that,  if  the  same  was  restored  or  re- 
paired, it  would  be  considered  the  old  structure  and  not  a  new 
building.** 

{  2566(3).   West  VIrgiala 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  engine,  boiler,  stacks,  saws,  pulleys,  belting  and  oth- 
er property  or  any  part  of  it  was  so  damaged  by  fire  as  to  render  it 
useless  for  the  purpose  for  which  the  property  had  been  used,  then 
that  is  a  destruction  in  the  meaning  of  the  law.^ 

SB  Rothschild  ▼.  American  Central  bs  Manchester  Fire  Assur.  Co.  ▼. 
Ins.  Co.,  62  Mo.  356.  Feibelman,  28  So.  759,  118  Ala.  308. 

s«  American  Ins.  Ck>.  v.  Bailey  &  »•  Fire  Ass'n  of  Philadelphia  v. 
Musgroveb  66  S.  E.  160,  6  Ga.  App.  Strayhom  (Civ.  App.)  165  S.  W.  901. 
424.  (^7  Bond  v.  National  Fire  Ins.  Co., 

88  S.  B.  389,  77  W.  Va.  736. 
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§  2567.  Limitation  of  recovery  to  certain  percentage  of  Talue  of 
property  insured 
You  are  instri^cted  that,  in  case  plaintiff  recovers  he  is  entitled  to 
recover  twelve-nineteenths  of  the  value  of  the  house  destroyed, 
but  not  to  exceed  $ ;  three-eighths  of  the  value  of  the  house- 
hold furniture  destroyed,  but  not  to  exceed  $ ;  two-thirds  of 

the  value  of  the  family  wearing  apparel  destroyed,  but  not  to  jjx- 

ceed  $ ;  and  the  value  of  the  provisions  destroyed,  but  not 

to  exceed  $ — .•• 

§  2568.    Limitation  of  recovery  to  actual  cash  value  or  cost  of  re- 
pair or  replacement 

I  2568(1).    Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  fire  which  occurred  in  the building  on ^ 

damaged  by  fire  the  building  of  plaintiffs,  you  will  find  for  the 
plaintiffs  the  damage,  if  any  was  sustained  by  them,  to  the  said 
building,  not  exceeding  the  sum  claimed,  $— .  And  in  esti- 
mating such  damage  you  will  estimate  the  difference  in  value,  if 
anything,  between  said  building  just  before  the  fire  occurred  and 
the  same  building  immediately  thereafter  that  you  may  believe  was 
approximately  caused  by  the  fire;  such  difference,  if  any,  in  value 
to  be  determined  by  the  reasonable  cost  of  repairing  or  restoring 
any  damage  or  injury  caused  solely  by  the  fire.** 

§  2568(2).    Ml8Soarl 

The  court  instructs  the  jury  that  the  policy  of  insurance  read  in 
evidence  contains  the  following  clauses  in  relation  to  the  loss  or 
damage  to  the  insured  property,  viz. :  "This  company  shall  not  be 
liable  beyond  the  actual  cash  value  of  the  property  at  the  time  any 
loss  or  damage  occurs,  and  the  loss  or  damage  shall  be  ascertained 
or  estimated  according  to  such  actual  cash  value,  with  proper  de- 
duction for  depreciation,  however  caused,  and  shall  in  no  event  ex- 
ceed what  it  would  then  cost  the  insured  to  repair  or  replace  the 
same  with  material  of  like  kind  and  quality."  The  court  further 
instructs  the  jury  that  such  clauses  are  legal  and  valid  and  the 
plaintiff  is  bound  by  the  method  prescribed  by  such  clauses,  in 
relation  to  the  loss  or  damage  to  the  property  covered  by  such  pol- 
icy.^ 

You  are  instructed  that,  if  you  find  for  the  plaintiff  on  the  first 
count  of  the  petition  on  account  of  the  loss  of  personal  property  by 

5«  Bmger  V.  Princeton  &  St.  Marie  S.  W.  303,  132  Ky.  1,  20  L.  B.  A.  (X, 

Mut   Fire   Ins.   Co.,    10?  N.   W.   95.  S.)  226. 
129  Wis.  281.  «o  Non-Royalty  Shoe  Co.  y.  Phoenix 

0»  Citizens'  Fire  Ins.   Co.  of  Mis-  Assur.  Co.,  Limited,  of  London,  Bos- 

souri  y.  Lockridge  &  Ridgeway,  116  land  (App.)  178  &  W.  246. 
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fire,  you  shall  assess  her  damage  therefor  at  the  actual  cash  value  of 

the  personal  property  destroyed  by  fire,  not  exceeding  $ . 

In  ascertaining  the  value  of  the  personal  property  destroyed  by 
fire,  if  any,  you  should  deduct,  from  the  fixed  value,  the  value  of 
any  property  covered  by  said  policy  which  was  removed  from  the 
building  or  saved  from  the  fire,  and  also  deduct  the  amount  of 
depreciation  in  the  value  of  the  property  so  destroyed,  if  any,  be- 
tween the  date  of  the  issue  of  the  policy  and  the  date  of  the  fire,  and 
in  any  event  you  cannot  assess  her  damages,  on  account  of  or 

damage  to  personal  property  at  a  sum  to  exceed  $ .    If  you 

find  for  the  plaintiff  on  account  of  damage  to  her  house  by  fire,  the 
aggregate  amount  which  she  is  entitled  to  recover  for  such  damage 
is  the  amount  of  expenditure  necessary  to  repair  and  rebuild  said 
house,  so  as  to  put  it  in  the  same  condition  it  was  in  immediately 
before  the  fire,  and  the  amount  of  her  recovery  on  account  of  dam- 
age to  her  said  house  by  fire,  if  any,  is  further  limited  in  this,  that 
she  cannot  recover  for  such  damage,  if  any,  on  the  first  .count  of  her 

petition  in  a  sum  exceeding  $ ,  nor  on  the  second  count  in  a 

sum  exceeding  $ .•* 

{  2568(3).    Tenaassee 

You  are  instructed  that  you  will  find  in  the  policies  the  provision 
that  the  actual  cash  value  of  the  property  damaged  at  the  time 
of  the  fire  is  to  be  the  test.  Now  actual  cash  value  means  the 
value  of  a  thing  upon  the  market — what  it  would  cost  to  'produce  it 
in  like  condition,  as  it  was  before  the  fire.    If  you  find  that  the 

press  and  machinery  were  a  total  loss  under  issue  No. ,  you 

will  ascertain  at  what  figure  another  press,  machinery,  boilers,  etc., 
similar  in  all  respects  to  that  destroyed,  could  have  been  purchased, 
and  that  figure  will  and  should  be  your  answer  to  issue  No. ^.•^ 

You  are  instructed,  with  respect  to  proof  of  another  press  that 

could  have  been  purchased  at ,  that  if  that  was  a  purchase 

that  could  have  been  made  only  at  a  particular  time,  and  not  one 
that  could  have  been  made  on  the  open  market  at  any  time,  and  if 
that  was  meant  merely  as  a  matter  of  compromise,  why  you  may 
consider  that — ^you  may  look  to  that  in  determining  the  value  of 
a  new  press ;  and,  assuming  this  to  be  a  total  loss,  the  test  is  what 
another  press — what  it  would  cost  to  procure  another  press — ^just 
as  good  as  the  one  in  question  before  the  fire.**  ^ 

•iFager  v.  Commercial  Union  As-  Co.  of  Pennsylvania,  167  S.  W.  859, 
BUT.  Co..  178  S.  W.  1064,  189  Mo.  App.      129  Tenn.  586. 

46i.  « 3  Gulf  Compress  Co.  v.  Insurance 

•«  Gulf  Compress  Co.  v.  Insurance     Co.  of  Pennsylvania,  167  S.  W.  859r 

129  Tenn.  5S6. 
Ikst.to  Jubies— 178 
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§  2569.    Injury  to  party  walls 

The  court  instructs  the  jury  that  the  west  wall  of  the  plaintiflFs' 
building  is  a  party  wall,  and  one-half  of  same  belongs  to  plaintiffs 
to  the  second  story,  and  all  the  balance  belonged  to  the  plaintiffs, 
but  plaintiffs  had  the  use  of  all  the  said  wall,  and  the  jury  are  in- 
structed in  this  case,  in  estimating  the  plaintiffs*  damages,  to  con- 
sider the  difference  in  value  of  this  wall  to  their  building  as  the 
same  exists  as  the  result  of  the  fire  afterwards.** 

§  2570.    Loss  of  rents 

You  are  instructed  that  the  alleged  action  or  nonaction  of  the 

city   authorities  with   regard  to  establishing  grades  and 

building  lines  on street,  between and streets, 

and  the  alleged  refusal  of  the  building  inspector  to  issue  permits 
for  the  erection  of  buildings  at  the  place  in  question,  are  not,  under 
the  terms  of  the  policies  offered  in  evidence  in  these  cases,  to  be 
considered  by  the  jury  in  arriving  at  their  verdict,  and  the  delays, 
if  any,  that  are  caused  by  the  same  or  any  of  them  do  not  entitle 
the  plaintiff  to  recover,  under  the  pleadings  and  evidence  in  these 
cases,  the  amount,  if  any,  of  rents  for  the  time  covered  by  such  de- 
lays.** 

You  are  instructed  that  under  the  terms  of  the  policies  offered 
in  evidence  the  plaintiff  is  not  entitled  to  recover  for  any  loss  or 
damage  by  fire,  other  than  direct  loss  or  damage  by  fire*  to  the 
property  in  said  policies  described ;  and  therefore,  under  the  plead- 
ings and  evidence  in  these  cases,  the  plaintiff  is  not  entitled  to  re- 
cover the  amount  of  alleged  rents  of  the  plaintiff's  premises  In  ques- 
tion for  the  time  of  alleged  delays  in  rebuilding  caused  by  other 
reasons  than  the  destruction  by  fire  of  the  buildings  on  her  said 
premises,  even  though  the  jury  shall  find  that  such  delays,  if  any, 
were  due  to  the  obstruction  of  the  neighboring  streets,  alleys,  and 
ground  as  a  result  of  the  destruction  by  fire  of  buildings  and  prop- 
erty belonging  to  persons  other  than  plaintiff,  and  that  the  fire  that 
destroyed  such  buildings  on  the  property  of  others,  as  well  as  those 
of  the  plaintiff,  was  part  of  a  general  conflagration  that  swept  over 
a  large  portion  of  the  city  of ?-.•• 

§  2571.    Loss  in  excess  of  insurance 

The  court  instructs  the  jury  that,  if  their  verdict  is  for  the  plain- 
tiff, they  hiust  in  estimating  the  damages  find  from  the  evidence 
the  actual  cash  value  of  the  whole  property  destroyed  by  the  fire 
as  given  in  evidence,  and,  if  the  jury  shall  find  that  the  whole  loss 

•*  Citizens*  Fire  Ins.  Oo.  of  Mis-  •»  Palatine    Ins.    Co.    v.    CBiien. 

sour!  V.  Lockridge  &  Ridgeway,  116  71  A.  775,  109  Md.  100. 

S.  W.  303,  132  Ky.  1,  20  U  R.  A.  (N.  «•  Palatine  Ins.  Co.  y.  O'Brien,  71 

S.)  22a  A.  775,  109  Md.  100. 
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of  the  plaintiff  exceeded  in  amount  the  whole  amount  of  insurance 
as  shown  by  the  evidence  on  the  property  destroyed  by  the  fire, 
then  their  verdict  should  be  for  the  full  amount  insured  under  the 
policy  in  suit,  together  with  interest  thereon  in  the  discretion  of 

the  jury.** 

§  2572.    Amount  of  recovery  where  there  are  several  insurers 

The  jury  are  instructed  that  if  they  find  that  the  property  of  the 
plaintiff,  described  in  the  policy  of  insurance,  contained  in  plain- 
tiff's said  building,  was  destroyed  or  damaged  by  fire  to  an  amount 
exceeding  all  the  insurance  plaintiff  had  upon  it  at  the  time  of  the 
loss,  if  any,  then  plaintiff  is  entitled  to  recover  herein  from  the  de- 
fendant the  sum  of  $-. (the  face  of  the  policy),  with  interest 

at  the  rate  of per  cent,  per  annum  from .    If  the  jury 

find  the  damage  by  fire  to  be  less  than  the  total  insurance,  their 
verdict  should  be  for  such  proportion  of  the  loss  by  fire  as  the  com- 
pany's policy  bears  to  the  total  insurance.^ 

§  2573.     Duty  of  insiued  to  save  and  preserve  property 

§2573(1).    West  Virglaia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff  failed  to  perform  the  duty  to  save  and  pre- 
serve property  covered  by  the  policy  of  insurance,  such  failure, 
while  not  of  itself  cause  for  a  forfeiture  of  the  policy,  has  the 
consequence  that  the  insured  cannot  recover  to  the  extent  of  the 
loss  or  damage  caused  by  his  neglect  to  use  all  reasonable  means 
to  save  and  preserve  it,  but  in  establishing  such  a  defense  the  bur- 
den rests  upon  the  insurance  company ;  and  the  court  further  in- 
structs the  jury  that  such  duty  to  preserve  and  save  does  not  exist, 
unless  in  the  power  of  insured  to  act  in  saving  or  preserving.** 

12573(2).    WiMoasia  *i 

You  are  instructed  that  the  policy  unMer  which  this  property 
was  insured  provides  that  the  company  shall  not  be  liable  for  loss 
caused,  directly  or  indirectly,  by  the  neglect  of  the  insured  to  use 
all  reascHiable  means  to  save  and  preserve  the  property  at  and 
after  the  fire.  If  the  plaintiff  prevented  or  obstructed  the  saving 
of  the  personal  property,  so  that,  in  consequence  thereof,  said  prop- 
erty was  destroyed  or  damaged  by  fire,  the  insurance  company  is 
not  liable  for  such  loss ;  nor  is  it  liable  for  the  loss  of  any  prop- 
erty caused,  directly  or  indirectly,  by  the  neglect  of  the  plaintiff 
to  use  all  reasonable  means  to  save  and  preserve  the  property  at 
the  fire  and  after  the  fire.    Was  any  of  this  personal  property  de- 

•r  Citizens'  Mut.  Fire  Ins.  Co.  of         •«  Orient  Ins.  Co.  v.  Leonard  (C.  C. 
Cedl   County    v.    Conowlngo   Bridge     A.  111.)  120  F.  806.  57  C.  C.  A.  176. 
Co^  77  A.  378,  113  Md.  430.  «•  Bond  v.  National  Fire  Ins.  Ck).^ 

88  S.  B.  389,  T7  W.  Va.  736. 
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stroyed  or  damaged  by  such  neglect  of  the  plaintiff  to  use  all  rea- 
sonable means  to  save  and  preserve  the  same?  If  so,  what  was 
the  value  of  the  property  lost  by  such  neglect  of  the  plaintiff?  If 
all  the  personal  property  was  lost  in  consequence  of  such  neglect, 
then  the  defendant  is  not  liable  for  the  value  of  any  of  the  per- 
sonal property  whatever.  If,  however,  only  a  part  of  the  personal 
property  was  lost  in  consequence  of  such  neglect,  then  what  was 
the  value  of  the  property  so  lost  by  the  negligence  of  the  plaintiff, 
provided  you  find  the  plaintiff  did  not  set  fire  to  his  building?'* 

§  2574.  Right  of  insurer  to  rebuild— Time  of  election  to  rebuild 
The  jury  are  instructed  that,  by  the  terms  of  the  policy  sued  on, 
defendant  had  the  right  to  repair,  rebuild,  or  replace  the  property 
insured,  and  you  are  further  instructed  that,  in  order  to  do  so,  de- 
fendant was  required  to  repair,  rebuild,  or  replace  said  property 
within  a  reasonable  time  after  giving  notice  of  its  intention  so  to 
do,  and  if  you  believe,  from  the  facts  and  circumstances  in  this 
case,  that  notice  was  given  as  required  by  the  policy,  and  that  a 
reasonable  time  for  said  repairs  or  rebuilding  or  replacing  had 

elapsed  before ,  the  day  the  plaintiff  brought  suit,  then  you 

will  find  for  plaintiff,  unless  you  further  believe  from  the  evidence 
that  defendant  was  prevented  from  so  doing  by  the  plaintiff.'^ 

« 

§  2575.    Sufficiency  of  notice  of  election  to  rebuild 

The  court  instructs  the  jury  that,  under  the  pleading^  and  evi- 
dence in  this  case,  H  devolves  upon  the  jury  to  determine  from 
the  evidence  whether  or  not  the  defendant  neglected  to  repair,  re 
build,  or  replace  the  property  insured,  and  also  to  determine  when, 
if  at  all,  said  defendant  so  elected  to  repair,  replace,  or  rebuild, 
and  if  they  find  that  defendant  did  not  give  notice  of  its  intention 
to  replace  and  repair  before  suit  brought,  then  your  verdict  as  to 
this  issue  will  be  for  ^intiff;  and  the  notice  required  by  the 
policy  must  be  an  unconditional  notice  of  its  intention  to  repair 
or  replace  the  property  damaged  or  destroyed  by  fire  and  embraced 
within  the  policy." 

70  Woltens  v.  Western  Aasur.  Co.,  ts  Rieger  v.  Mechanics'  Ins.  Co.  of 
70  N.  W.  62,  95  Wis.  265.  Philadelphia,  69  Mo.  App.  674. 

Ti  Rieger  v.  Mechanics*  Ins.  Co.  of 
Philadelphia,  69  Mo.  App.  674. 
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2578(4).  West  Virginia. 

2579.  Damage  from  fire  started  in  violation  of  ordinance. 

2580.  Care  required  in  operating  traction  engine  or  steam  threshing  ma- 

chine to  avoid  setting  fire. 

2581.  Proximate  cause. 

2582.  Contributory  negligence  of  owner  of  property  destroyed. 

2583.  Unavoidable  fire. 

2584.  Limiting  recovery  to  negligence  alleged  in  pleadings. 

Liability  of  railroad  company  for  setting  fire,  see  post,  |i  4480-4502. 

§  2576.    LiabUity  for  willfully  setting  fire 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  the  defendant  set  out  fire  to  bum  the  leaves  and 
grass  on  his  own  premises  in  order  to  protect  his  own  property 
from  forest  fires,  and' used  ordinary  care,  to  keep  the  fire  from 
spreading  to  land  of  others,  and  such  fire  escaped  by  accident  to 
lands  of  another,  defendant  cannot  be  held  to  have  willfully  set 
fire  to  the  woods  within  the  meaning  of  section  ,  and  can- 
not be  held  liable  for  any  damages  caused  by  such  fire.^ 

§  2577.    Liability  for  negligence  in  causing  fire 
$2577(1).   Arkaasas 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant  had  equipped  its  smokestacks  or  chimneys  with  a  wire 
netting  over  the  top  or  apening,  and  you  further  find  that  the  wire 
netting,  when  in  place  did  prevent  the  escape  of  sparks  or  fire,  and 
you  further  find  that  when  said  netting  was  not  in  place  over  the 
top  of  said  smokestack  the  sparks  and  fire  did  escape,  and  further 
find  that  at  the  time  the  house  of  plaintiff  was  burned,  or  set  on 
fire,  said  wire  netting  was  not  in  place  over  the  top  of  said  smoke- 
stack, and  defendant's  plant  was  in  operation,  and  you  believe 
sparks  or  fire  from  its  smokestack  did  start  the  fire  which  destroyed 
plaintiflF's  building,  then  your  verdict  will  be  for  the  plaintiff  in 
such  amount  as  you  may  find  from  the  evidence  to  have  been  the 


1  Belk  v.  Stewart,  142  S.  W.  485,  KK)  Mo.  App.  700. 
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value  of  her  house  so  destroyed,  with per  cent,  interest  from 

the  date  of  the  fire.* 

I  2577(2).  .Delaware 

You  are  instructed  that  this  is  an  action  by  F.  against  N.  to  recov- 
er damages  to  property  alleged  to  have  been  occasioned  by  the  neg- 
ligence of  the  defendant.  The  plaintiff  claims  that  his  furniture 
and  household  goods  were  seriously  damaged  or  destroyed  by  a  fire 

on ,  at  his  then  place  of  residence  in  this  city.    It  is  conceded 

that  the  defendant  had  previously  purchased  the  house  in  which 
the  plaintiff  was  residing ;  and  also  that  the  defendant,  by  and  with 
the  consent  of  the  plaintiff,  was  having  old  paint  burnt  off  the  out- 
side of  the  house  by  his  employes,  who,  for  the  purpose  of  remov- 
ing the  paint,  used  gasoline  torches.  It  is  the  claim  of  the  plain- 
tiff that  these  workmen  negligently  set  fire  to  the  cornice  of  the 
third  story  of  the  house  and  negligently  failed  to  put  the  fire  out, 
and  that  in  consequence  of  their  negligence,  the  third  story  of  the 
house  and  the  furniture  therein  were  destroyed  by  fire,  and  that 
the  furniture  in  the  lower  stories  was  very  greatly  damaged  by 
falling  embers,  soot  and  water.  There  are  five  counts  in  the  dec- 
laration averring  in  substance  the  facts  thus  stated.^ 

You  are  instructed  that  if  you  should  find  that  the  damage  to  the 
plaintiff's  property  was  not  in  fact  caused  by  the  defendant  or  his 
servants,  or  that  it  was  not  caused  by  the  negligent  act  of  the  de- 
fendant or  his  servants,  or  that  the  plaintiff  suffered  no  damage  as 
a  result  of  the  fire,  then,  of  course,  your  verdict  should  be  for  the 
defendant.  If,  on  the  other  hand,  you  are  satisfied  by  a  prepon- 
derance of  the  evidence  that  the  plaintiff  has  sustained  injury  by 
reason  of  the  damage  or  destruction  of  his  property  such  as  he 
claims,  and  that  it  was  due  to  the  negligence  of  the  defendant  or  his 
servants  as  alleged,  then  your  verdict  should  be  for  the  plaintifiF, 
and  for  such  a  sum  as  you  find  from  the  evidence  the  plaintiff  has 
actually  sustained  by  reason  of  the  injury  to.  or  loss  of  his  proper- 

ty.* 

You  are  instructed  that  a  person  using  dangerous  instrumentali- 
ties, such  as  gasoline  torches,  for  removing  paint  from  a  dwelling 
house,  must  exercise  due  and  reasonable  care  to  prevent  setting 
the  building  on  fire;  and  if  such  care  is  not  used,  and  injury  to 
property  follows  in  consequence  thereof,  liability  attaches  for  the 
results  of  the  negligence.* 

2  Marianna   Ice  &   Storage  Go.  v.  « Fahey    ▼.  Nlles   (Super.)  lOS  A. 

Gin,  220  S.  W.  463,  143  Ark.  400.  135,  7  Boyce,  454. 

8  Fahey   v.   Nlles   (Super.)   108   A.  a  Fahey   v.   Mies   (Super.)   108  A. 

135,  7  Boyce,  454.  135,  7  Boyce^  454. 
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§  2578.    Liability  far  negligently  setting  out  fire  or  for  permitting 

it  to  escape  on  to  lands  of  others 
LUbility  of  city  for  negUsence  in  falling  to  prevent  fires,  see  post,  f  3916. 

fi  2578(1).    Califomim 

You  are  instructed  that  the  plaintiffs  in  this  case  may  prove  neg- 
ligence on  the  part  of  the  defendants  both  in  setting  out  fire  and 
in  suffering  it  to  escape,  or  they  may  prove  negligence  in  either. 
In  other  words,  plaintiffs  may  prove  negligence  in  the  act  of  set- 
ting out  fire,  or  negligence  in  omitting  to  properly  control  a  fire 
burning  on  their  premises  so  that  it  escaped  therefrom ;  and  there- 
fore the  court  instructs  you  that  if  the  plaintiffs  have  proved  that 
the  defendants  hav^  either  negligently  set  out  fire  in  their  own 
woods,  or  negligently  suffered  any  fire  burning  on  their  lands  to  ex- 
tend beyond  their  own  lands,  and  the  plaintiffs  thereby  suffered 
damage,  then  the  defendants  are  liable  for  such  damages,  and  plain- 
tiffs will  be  entitled  to  a  verdict  in  their  favor  for  such  damage  as 
you  may  find  plaintiffs  have  suffered,  if  any.* 

The  court  instructs  you  that  if  you  believe  from  the  evidence  in 
this  case  that  the  plaintiffs  suffered  injury  by  any  negligent  act  of 
the  defendants  in  setting  out  fire,  or  by  any  negligent  omission  of 
the  defendants  in' suffering  any  fire  burning  on  their  land  to  extend 
beyond  their  land,  then  the  plaintiffs  are  entitled  to  a  verdict  for 
damages  for  the  injury  so  suffered.' 

i  2578(2).    Oregon 

I  instruct  you  that  after  one.  discovers  fire  on  his  premises  (not 
set  by  himself)  he  is  bound  to  exercise  ordinary  care  and  diligence 
to  prevent  it  from  spreading  so  as  to  endanger  his  neighbor's  prop- 
erty. He  is  bound  to  put  forth  such  reasonable  effort  to  prevent  the 
fire  injuring  his  neighbor's  property  as  a  man  of  ordinary  prudence, 
who  was  actuated  by  a  proper  regard  for  his  neighbor's  rights  and 
safety,  would  in  like  circumstances  put  forth ;  and  I  instruct  you 
that  if  you  find  from  a  preponderance  of  the  evidence  that  at  and 
prior  to  the  time  of  the  fire,  which  the  plaintiff  alleges  destroyed 
the  planing  mill  property  of  plaintiff,  a  fire  or  fires  were  smolder- 
ing or  burning  upon  or  in  defendant's  property,  and  that  said  de- 
fendant knew,  or  should  have  known,  that  said  fires  were  so  smold- 
ering or  burning  upon  its  property,  and  that  said  defendant  care- 
lessly and  negligently  failed  to  extinguish  the  same,  or  carelessly 
and  negligently  failed  to  guard  or  control  the  said  fire  or  fires,  or 
carelessly  and  negligently  failed  to  take  reasonable  precautions  to 
prevent  the  escape  and  spread  of  said  fire  or  fires  to  the  mill  and 
property  of  plaintiff,  and  you  find  that  by  reason  of  such  careless- 

•  Sampson  ▼.  Hughes,  81  P.  282,  147  ▼  Sampson  y.  Hughes,  81  P.  2d2, 147 
CaL  02.  Cal.  62. 
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ness  and  negligence  in  any  of  the  respects  mentioned  in  this  in- 
struction, the  planing  mill  property  of  plainti^F  was  set  on  Rre  and 
destroyed  by  fire  communicated  thereto  from  sparks,  burning  cin- 
ders, or  live  coals  blown,  cast,  or  scattered  by  the  winds  from  said 
fires  smoldering  or  burning  on  said  defendant's  said  premises  to 
and  upon  said  planing  mill  property,  your  verdict  should  be  for 
plaintiff.' 

t  2578(3).   Washington 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  ex- 
ercise that  care  and  diligence  which  a  person  of  ordin|iry  prudence 
would  exercise  to  extinguish  or  control  any  fire  started  by  it  upon 
its  premises  and  to  protect  the  property  of  plaintiflE  against  loss 
on  account  thereof,  in  view  of  the  nature  and  extent  of  the  fire, 
the  material  on  the  ground,  the  weather  conditions  prevailing,  the 
•means  at  hand,  and  all  the  surrounding  circumstances,  and  the 
failure  of  the  defendant  to  exercise  such  reasonable  care  would  be 
and  constitutes  negligence  upon  its  part.* 

{  2578(4).    We8t  Virginia 

The  court  instructs  the  jury  that  the  defendant  company  is  lia- 
ble for  failure  to  exercise  such  care  as  the  circum,stances  of  a  given 
case  would  indicate  to  a  prudent  man  was  proper  to  extinguish  the 
fire  caused  by  sparks  from  its  engine,  if  so  caused,  although  not 
guilty  of  negligence  in  setting  the  fire;  and,  if  the  jury  believe 
from  the  evidence  that  such  care  was  not  exercised  in  this  case,  they 
should  find  for  the  plaintiff,  if  th^  further  believe  from  the  evi- 
dence that  such  fire  was  negligently  allowed  to  escape  by  the  de- 
fendant company,  and  is  the  same  fire  which  caused  damage  to  the 
plaintiff's  property.*^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  a  fire  was  started  by' the  defendant  or  its  agent  or 

agents  on  the  acre  tract  occupied  by  the  defendant,  and 

was  negligently  allowed  to  escape  .therefrom,  and  passed  over 
other  lands  and  to  the  property  of  the  plaintiff,  and  did  destroy  his 
property  on ,  they  should  find  for  the  plaintiff.*^ 

§  2579.    Damage  from  fire  started  in  violation  of  ordinance 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant  kindled  and  lighted  fires  on  its  said 
dock  premises,  for  the  purpose  of  burning  debris  and  waste,  as 
alleged  in  plaintiff's  amended  complaint,  without  first  having  ob- 
tained a  written  permit  so  to  do,  signed  by  the  chief  engineer  of 

«  Northwest  Door  Co.  v.  Lewis  Inv.  Lumber  Co.,  56  S.  E.  893,  91  W.  Va. 

Co.,  ISO  P.  495,  92  Or.  186.  571,  8  L.  R.  A.  (N.  S.)  1263. 

» Sandberg   v.    Cavanaugh   Timber  n  Mahaffey    v.    J.    L.    Rumbarger 

Co.,  164  P.  200,  95  Wash.  556.  Lumber  Co.,  56  S.  B.  893,  61  W.  Va. 

10  Mahaffey    v.    J.    L.    Rumbarger  571,  8  L.  R.  A.  (N.  S.)  1263. 
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the  fire  department  of  the  city  of ,  as  required  by  the  or- 
dinance of  said  city,  and  that  sparks,  burning  cinders  or  coals  were 
carried  by  the  wind  from  said  fire  or  fires  to  the  property  of  the 
plaintiflF,  thereby  igniting  and  setting  the  same  on  fire,  and  you 
further  find  that  the  kindling  and  lighting  of  said  fires  was  the  prox- 
imate cause  of  the  communication  of  said  sparks,  burning  cinders 
or  coals  to  said  planing  mill  property,  and  the  destruction  thereof 
by  fire,  you  should  find  for  plaintiffs.** 

§  2580.  Care  required  in  operating  traction  engine  or  steam  thresh- 
ing machine  to  avoid  setting  fire 

You  are  instructed  that  these  are  actions  for  negligence  charged 
against  the  defendant  in  failing  to  equip  a  traction  engine  with 
appliances  to  prevent  sparks  or  particles  of  burning  fuel  from  es- 
caping from  the  smokestack,  and  in  failing  to  provide  a  spark  catch- 
er as  provided  by  law,  and  also  negligence  is  charged  in  operating 
the  engine,  so  that  sparks  were  emitted.  Negligence  is  the  gist  of 
the  actions.  If  you  should  find  there  was  no  negligencd  on  the  part 
of  the  defendant,  the  plaintiflfs  cannot  recover.  Negligence  is  never 
prpsumed.  It  must  be  proved,  and  the  burden  of  proving  it  is  upon 
the  plaintiffs  in  the  action.** 

You  are  instructed  that  a  person  engaged  in  using  a  traction 
engine  or  a  steam  roller  as  a  traction  engine  along  a  public  road, 
is  required  to  use  that  degree  of  care  and  prudence  commensurate 
with  the  danger  to  which  properly  along  the  road  is  necessarily  ex- 
posed by  him  in  the  use  thereof ;  that  is,  such  care  as  a  reasonably 
prudent  and  careful  person  would  use  under  all  the  circumstances." 

The  court  instructs  the  jury  that  a  person  engaged  in  using  a 
steam  threshing  machine  in  threshing  wheat  is  required  to  use  that 
degree  of  care  and  prudence  commensurate  with  the  danger  tc 
which  property  is  necessarily  exposed  by  him  in  the  use  thereof; 
that  is,  such  care  as  a  reasonably  prudent  person  would  use  under 
all  the  circumstances.** 

The  court  instructs  the  jury  that  when  one  engages  another  to 
thresh  his  wheat,  using  a  threshing  machine  with  steam  as  a  power, 
there  is  an  implied  obligation  on  the  part  of  the  latter  to  use  due 
and  reasonable  care,  commensurate  with  the  situation,  to  prevent 
loss  or  danger  to  the  other.*' 

The  court  instructs  the  jury  that  if  you  should  find  from  the 
evidence  that  the  defendant  engaged  to  thresh  the  plaintiff's  wheat, 

"Northwest   Door    Co.    v.    I^ewia  ib  Shodcley  v.  McGullougli  (Del)  82 

Iny.  Co^  180  P.  495,  92  Or.  186.  A.  144,  2  Boyce,  504. 

i«  CecU  V.  Mandy  (Del.)  92  A.  850.  le  Shockley  v.  McCullough  (Del.)  82 

5  Boyce,  291.  A.  144,  2  Boyce^  504. 
i*Cecn  V.  Mundy  (Del.)  92  A*  850, 

6  Boyce,  291. 
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and  that  he  was  guilty  of  the  negligence  complained  of  by  the  plain- 
tiff, and  that  his  negligence  was  the  proximate  cause  of  the  dam- 
ages complained  of,  your  verdict  should  be  for  the  plaintiflF." 

§  2581.    Proximate  cause 

You  are  instructed  that  the  proposition  that  the  steam  roller 
used  at  the  time  as  a  traction  engine  does  not  come  within  the 
provisions  of  this  statute  is  not  contended  by  the  defendant,  and  if 
you  should  believe  from  the  evidence  that  the  defendant  permitted 
the  traction  engine,  or  steam  roller,  in  question,  to  be  used  and 
operated  without  having  attached  to  the  smokestack  thereof  a  spark 
catcher,  or  spark  protector,  of  such  character  as  to  comply  with 

the  statute  of  the  state  of ,  while  such  conduct  on  the  part 

of  the  defendant  would  amount  to  negligence  per  se,  nevertheless, 
before  you  can  find  for  the  plaintiffs  by  reason  of  such  negligence, 
you  must  be  satisfied  from  the  evidence  that  the  loss  and  damage 
sustained  by  the  plaintiffs,  if  any,  was  proximately  caused  by  the 
defendant's  conduct  in  so  permitting  the  traction  engine  or  steam 
roller  to  be  used  and  operated  without  such  spark  protector.  If, 
however,  you  believe  from  the  evidence  that  the  defendant  was 
guilty  of  such  negligence  and  it  was  the  proximate  cause  of  the  fire, 
your  verdict  should  be  for  the  plaintiffs.** 

The  court  instructs  the  jury  that,  if  you  should  believe  from  the 
evidence  that  the  defendant  permitted  the  traction  engine  in  ques- 
tion to  be  used  and  operated  without  having  attached  to  the  smoke- 
stack thereof  a  spark  catcher,  or  spark  protector,  of  such  character 
as  to  comply  with  the  statute  of  the  state  of ,  while  such  con- 
duct on  the  part  of  the  defendant  would  amount  to  negligence  per 
se,  nevertheless,  before  the  jury  can  find  for  the  plaintiff  by  reason 
of  such  negligence,  they  must  be  satisfied  from  the  evidence  that 
the  loss  and  damage  sustained  by  the  plaintiff,  if  any,  was  proxi- 
mately caused  by  the  plaintiff's  conduct  in  so  permitting  the  trac- 
tion engine  to  be  used  and  operated  without  such  spark  protector." 

§  2582.     Contributory  negligence  of  owner  of  property  destroyed 

The  court  instructs  the  jury  that  if  you  should  find  from  the  evi- 
dence that  the  defendant  was  negligent  in  failing  to  equip  his  trac- 
tion engine  with  a  suitable  spark  arrester,  or  was  otherwise  negli- 
gent, yet  if  the  jury  should  also  find  from  the  evidence  that  the 
plaintiff  was  guilty  of  negligence  which  proximately  contributed 
to  the  accident  and  to  the  resulting  damage  and  loss,  in  that  event 

17  Shockley  v.  McCullongh  (Del.)  82  i»  Shockley    v,   McCuUough   (Del.) 
A.  144,  2  Boyce,  504.                                   82  A.  144,  2  Boyce,  504. 

18  Cecil  V.  Mundy  (Del.)  92  A.  850, 
5  Boyce,  291. 
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the  plaintiff  would  be  guilty  of  contributory  negligence  and  can- 
not recover.*® 

The  court  instructs  the  jury  that,  if  you  should  believe  from  the 
evidence  that  the  plaintiff  against  warning  insisted  upon  the  trac- 
tion engine  being  placed  in  a  position  dangerously  near  the  stack 
of  wheat  which  was  burned,  and  that  the  engine  was  placed  as  di- 
rected by  the  plaintiff  and  the  fact  of  its  being  so  placed  proxi- 
mately contributed  to  the  accident  and  injury,  then  the  plaintiff 
cannot  recover  in  this  action.** 

§  2583.     Unavoidable  fire 

The  court  instructs  the  jury  that  an  accident  may  happen  and 
damages  result  therefrom  without  any  negligence  on  the  part-  of 
any  one  concerned  therein,  and,  if  you  believe  from  the  evidence 
that  the  fire  in  this  case,  which  destroyed  the  property  of  the  plain- 
tiffs, resulted  accidently  or  unavoidably,  your  verdict  should  be  for 
the  defendant.** 

§  2584.     Limiting  recovery  to  negligence  alleged  in  pleadings 

The  first  point  to  which  we  direct  your  attention  is:  -Was  the 
wood  set  on  fire  by  sparks  emanating  from  the  defendant's  engine? 
If  it  was  not,  unquestionably  the  plaintiff  -cannot  recover  in  this 
case.  But  if,  upon  a  careful  consideration  of  the  evidence,  you 
should  be  satisfied  that  the  fire  was  communicated  to  the  wood  by 
sparks  from  that  engine,  you  will  further  inquire  whether  the  fire 
was  so  communicated  by  reason  of  a  defective  or  imperfect  spark 
arrester ;  for  in  this  case  the  plaiAtiff  can  only  recover  in  case  the 
fire  or  sparks  did  pass  from  the  engine  to  the  wood  by  reason  of  a 
defective  or  imperfect  spark  arrester.  If  from  any  other  cause  the 
sparks  passed  from  the  engine,  the  plaintiff  could  not  recover  in 
this  case.  He  has  so  limited  his.  case,  and  upon  that  case  he  must 
stand.  The  negligence  which  he  has  alleged  is  the  only  negligence 
which  the  defendant  comes  here  prepared  to  meet,  and  upon  which 
the  plaintiff  may  recover.  For  the  plaintiff  to  recover  in  this  case, 
therefore,  you  must  be  satisfied  of  two  things :  First,  that  the  fire 
did  come  from  the  engine,  and  second,  that  it  came  from  the  engine 
only  by  reason  of  a  defective  or  imperfect  spark  arrester;  and  if 
you  are  not  satisfied  from  the  evidence  upon  both  of  those  points, 
the  plaintiff  cannot  recover.  If  you  are  satisfied,  however,  that  both 
of  those  charges  have  been  proved,  the  plaintiff  is  entitled  to  recov- 
er whatever  was  the  value  of  the  wood  proved  in  this  case  to  have 
been  destroyed.** 

20  Shockley  v.  McCDllough  (Del.)  82  *>  Johnson  v.  Jennings-McRae  Log- 

A.  144,  2  Boyce,  504.  ging  Co.,  138  P.  236,  70  Or.  16. 

"  Shookley  v.  MeCullough  (Del.)  82  -3  Barker  v.   Collins  (DeL)    63  A, 

A.  144,  2  Boyce^  5(M^  686,  6  PennewiU,  49. 
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CHAPTER  CXLIV 

FISH  AND  GAMB 

S  2585.    What  are  inland  lakes  within  meaning  of  statute  regulating  flshing 
in  such  lakes. 

2586.  Requirement  that  fish  traps  be  closed  at  certain  times— Sufflciency  of 

compliance. 

2587.  Same — Intent  as  element  of  criminal  liability. 

2588.  Sufficiency  of  evidence  in  prosecution  for  illegal  use  of  oet. 

§  2585.    What  ar^  inland  lakes  within  meaning  of  statute  regu- 
lating fishing  in  such  lakes 
You  are  instructed  that  if  you  should  find  in  this  case,  from  all 

the  evidence  in  the  case,  that  this  lake  is  so  connected  with 

river,  or  with  any  other  body  of  water  that  is  public,  so  that  fish 
can  go  from  public  waters  into  this  water  or  into  these  waters,  if 
they  can  go  there  at  any  time  of  the  year  during  freshets,  or  if  the 

fact  is  that river  fish  can  get  into  this  lake  and  out  again, 

no  matter  if  they  come  out  the  same  day,  or  the  next  week,  or  the 
next  season,  if  they  can  go  into  this  lake,  and  have  a  free  passage 
in  and  out  again  into  the  public  waters,  under  those  circumstances 
your  verdict  should  be  "Guilty"  in  this  case,  because,  as  I  instruct 
you,  that  would  make  this  one  of  the  inland  lakes  coming  within 
the  description  under  this  statute;  that  it  is  not  necessary  that 
any  particular  length  of  time  should  exist  during  the  year  in  which 

this  body  of  water  is  connected  with  river,  or  any  other 

public  body;  it  is  not  necessary  that  any  particular  time  should 
exist.    If  you  find  that  the  fish  can  migrate  from  a  public  body  of 

water  (which  it  is  admitted river  would  be)  into  this  lake, 

and  can  go  back  again  (in  other  words,  if  they  have  free  access  in 
and  out),  the  length  of  time  during  the  year  cuts  no  particular 
figure,  but,  of  course,  unless  that  should  be  the  fact,  they  would  not 
be  guilty.  If  fish  cannot  get  into  the  lake  at  all  from  any  outside 
waters,  and  it  has  no  connection  at  any  time  of  year  with  any  other 
body  of  water,  the  contention  of  these  respondents  would  be  cor- 
rect* 

§  2586.    Requirement  that  fish  traps  be  closed  at  certain  times-^ 
Sufficiency  of  compliance 

You  are  instructed  that  if  you  find  from  the  evidence  in  this 
case  that  the  defendants,  or  either  of  them,  used  and  maintained, 
in  the  construction  and  maintenance  of  the  aprons  across  the  en- 
trance to  the  hearts  of  the  fish  traps  operated  by  them,  the  appli- 
ances required  by  the  law  of  this  state,  which  I  have  hereinbefore 

X  People  V.  Horllng,  100  N.  W.  001,  137  Mich.  400. 


2845  FISH  AND  GAME  §  2588 

read  to  you,  then  I  instruct  you  that  the  use  and  maintenance  of 
such  appliances,  if  it  complies  with  the  method  and  manner  pre- 
scribed by  law,  amounts  to  a  compliance  with  the  law;  and,  even 
if  you  should  find  that  the  appliances  provided  by  law  do  not  in 
fact  effectually  prevent  the  entrance  of  fish  into  the  heart  of  such 
trap,  such  defendant,  who  has  complied  with  the  law,  cannot  be 
found  guilty  of  the  offense  charged  in  the  information.  And  you 
are  further  instructed  that  if  you  find  from  the  evidence  in  this 
case  that  the  defendants,  or  either  of  them,  installed  and  maintain- 
ed the  appliances  required  by  the  law  of  this  state,  which  I  have 
hereinbefore  read  to  you,  and  that  the  wire  or  cable,  to  which  the 
apron  across  the  entrance  of  the  heart  of  the  trap  was  attached  by 
rings  not  more  than  four  feet  apart,  was  drawn  as  taut  or  tight  as 
it  could  reasonably  be  drawn,  consistent  with  the  proper  manipu- 
lation of  such  apron  in  raising  and  lowering  the  same,  then  such 
defendant  cannot  be  found  guilty  of  the  offense  charged  in  the 
information  herein,  even  though  the  evidence  may  show  that,  not- 
withstanding the  compliance  of  such  defendant  with  the  law  of 
this  state,  some  space  or  opening  was  left  between  the  lead  and 
the  apron  by  reason  of  the  action  and  force  of  the  tide,  and  that 
some  fish  could  pass  into  the  heart  of  the  trap  through  this  space 
or  opening.* 

§  2587.    Same—Intent  as  element  of  criminal  liability 

The  court  instructs  the  jury  that  a  specific  intent  to  violate  or 
evade  the  statute  regulating  the  construction  and  maintenance  of 
fish  traps  is  not  necessary  to  constitute  an  offense  under  the  stat- 
ute; but  on  the  contrary,  if  you  believe  from  the  evidence  that  the 
defendants  were  guilty  of  the  acts  of  commission  or  omission 
charged  against  them  in  the  informations,  they  may  be  found  guilty 
of  the  offense  charged  therein,  regardless  of  their  purpose  or  in- 
tent in  committing  the  prohibited  acts.* 

§  2588.     Sufficiency  of  evidence  in  prosecution  for  illegal  use  of 
net 

You  are  instructed  that  the  defendant  is  accused  by  information 
in  this  case  with  violating  the  fish  and  game  laws  of  the  state  of 

as  in  said  information  set  forth.    I  instruct  you  that  if  you 

believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant cast,  extended,  and  used  a  net  in  the  waters  of in 

county  as  charged  in  the  information,  you  must  render  a 

verdict  of  guilty,  even  though  the  evidence  may  be  circumstantial 
or  partially  circumstantial.* 

s  State  V.  Cherry  Point  Fish  Co.,  4  people  v.  Anderson,  159  P.  211, 
130  P.  499,  72  Wash.  420.  30  Cal.  App.  542.       . 

•  State  V.  Cherry  Point  Fish  Co., 
130  P.  499,  72  Wash.  420. 
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CHAPTER  CXLV 

FIXTURES 

I  2580.    Rights  as  between  vendor  and  yendee. 

2590.  Right  of  purchaser  at  administrator's  sale. 

2591.  Machinery  installed  by  tenant — ^Rights  of  mortgagee  as  against  land- 

lord. 

§  2589.    Rights  as  between  vendor  and  vendee 

The  jury  are  instructed  that,  as  between  vendor  and  vendee, 
when  no  reservations  are  made,  a  clear  warranty  deed  passes  all 
the  property  attached  and  necessary,  essential  and  adapted  to  the 
use  of  the  property  so  sold,  and  the  vendor  will  not  be  heard  to 
claim  it  afterwards.  So  in  this  case  it  is  undisputed  that  plaintiff 
conveyed  the  hotel  property  without  reservation,  and  that  he 
owned  at  the  time  both  the  hotel  property  and  the  fans,  and  if  you 
find  from  the  evidence  that  the  fans  were  adapted  to  the  use  of  the 
hotel  and  were  such  as  are  usually  used  in  hotels  of  the  class,  and 
were  necessary  and  essential  to  its  use  as  a  hotel,  and  you  believe 
that  his  acts  and  conduct  are  inconsistent  with  a  claim  that  the 
fans  did  not  pass  by  his  sale,  you  may  find  for  the  defendant,  al- 
though you  might  further  find  that  plaintiff  claims  that  he  never 
intended  to  permit  the  fans  to  become  part  of  the  hotel  property.* 

§  2590.    Right  of  purchaser  at  administrator's  sale 

The  court  instructs  the  jury  that,  if  you  find  that  the  advertise- 
ment of  the  administrator's  sale  of  the  land  shows  that  the  ginner\' 
was  to  be  sold  with  it,  and  you  find  that  this  property  in  dispute 
was  a  part  of  that  ginnery,  then  I  charge  you  that  the  purchaser  of 
the  land  bought  with  it  the  ginnery,  and  all  things  therein  affixed 
as  a  permanent  ginnery,  whether  they  were  nailed  down  or  not 
nailed  doWn,  whether  they  were  so  attached  that  they  could  not  be 
readily  moved  or  not.* 

§  2591.  Machinery  installed  by  tenant — Rights  of  mortgagee  as 
against  landlord 
You  are  instructed  that  thesp  has  been  some  testimony  relative 
to  the  location  of  the  boiler  and  engine  in  the  alley.  You  are  in- 
structed that  a  tenant  cannot  deny  the  landlord's  title  to  premises 
which  he  obtains  by  virtue  of  his  lease.  The  shed  or  annex  which 
the  lessees,  S,  &  S.,  built  and  attached  to  the  defendant  landlord's 
planing  mill  became  a  part  of  said  mill,  and  the  ground  on  which 
it  stood  became  a  part  of  the  defendant's  premises,  so  far  as  S.  & 

1  Stone  V.  Suckle  (Ark.)  224  S.  W.  2  Parks  v.  Hailey,  83  S.  £  100, 142 
735.  Ga.  391. 
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S.  and  their  mortgagee,  the  plaintiff,  are  concerned.  You  are 
therefore  instructed  to  disregard  all  of  the  testimony  about  the 
boiler  and  engine  being  in  the  alley,  except  so  far  as  it  has  a  bear- 
ing, if  any  at  all,  upon  the  question  of  whether  said  boiler  and  en- 
gine were  trade  fixtures  or  not.* 

1  BrowneU  y.  Fuller,  88  N.  W.  668,    60  Neb.  6S8w 
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CHAPTER  CXLVI 

FOOD 

{  25d2.    Inability  for  selling  tainted  or  spoiled  food. 

2593.  Same — ^Presumptions  and  burden  of  proof. 

2594.  Same — Sufficiency  of  evidence. 

§  2592.    Liability  for  selling  tainted  or  spoiled  food 

The  court  instructs  the  jury  that  the  gravamen  of  this  action  is 
the  negligence  of  defendant  in  serving  oysters  to  plaintiff.  The 
plaintiff  has  alleged  such  negligence  on  the  part  of  defendant,  and 
I  charge  you,  as  a  matter  of  law,  that  he  cannot  recover  without 
proof  of  such  negligence,  and,  if  from  all  the  evidence  such  negli- 
gence has  not^been  proven  to  your  reasonable  satisfaction,  your 
verdict  should  be  for  the  defendant.^ 

The  court  instructs  the  jury  that  you  cannot  find  for  the  plain- 
tiff unless  the  evidence  reasonably  satisfies  you  that  the  injuries 
complained  of  were  the  result  of  eating  tainted,  deleterious,  or  un- 
wholesome oysters,  negligently  furnished  by  defendant;  and,  if 
you  believe  from  the  evidence  that  said  injuries  were  produced  by 
any  other  cause,  your  verdict  must  be  for  the  defendant.* 

The  court  instructs  the  jury  that  the  defendant  is  not  liable  as 
an  insurer  of  the  oysters  served  to  plaintiff,  and  therefore  is  not 
liable  if  he  was  made  sick  by  eating  them,  unless  the  jury  believe 
from  the  evidence  that  defendant  was  guilty  of  negligence.* 

The  court  instructs  the  jury  that,  before  you  can  find  a  verdict 
for  plaintiff  in  this  case,  you  must  be  reasonably  satisfied  by  the 
evidence  that  the  oysters  in  this  case  consumed  by  plaintiff  were 
tainted,  deleterious,  or  unwholesome,  and  that  they  caused  the 
sickness  of  plaintiff,  and  that  such  condition  of  the  oysters  was  on 
account  of  the  negligence  of  defendant,  its  servants  or  agents.* 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  oysters  served  and  furnished  plaintiff  on  the  occa- 
sion mentioned  were  purchased  by  defendant  in  bulk  in  due  course 

of  trade  from  a  reputable  dealer  in  a  market  house  in on 

the  morning  of  the  day  the  same  were  served,  and  that  they  were 
fresh  so  far  as  defendant  could  know  or  ascertain  by  inspection, 
and  were  in  such  condition  at  the  time  the  same  were  served  to 
plaintiff,  then  your  verdict  must  be  for  defendant.* 

1  Travis  v.  Louisville  &  N.  R.  Co.,  4  Travis  v.  Louisville  &  N.  R.  Co., 
€2  So.  851,  183  Ala.  415.  ©2  So.  851,  183  Ala.  415. 

a  Travis  v.  Louisvme  &  N.  R.  Co.,  »  Travis  v.  LouisviUe  &  N.  R.  Co., 
62  So.  851,  183  Ala.  415.  62  So.  851,  183  Ala.  415. 

3  Travis  v.  lyoulsville  &  N.  R.  Co., 
62  So.  851,  183  Ala.  415. 
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The  court  instructs  the  jury  that  it  matters  not  whose  duty  it 
was  to  inspect  the  oysters  before  service ;  if  you  believe  from  the 
evidence  that  they  were  fresh,  wholesome,  and  sound,  defendant 
is  not  liable  to  plaintiff  in  this  action.® 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence in  this  case  that  any  oyster  served  to  plaintiff  on  the  occa- 
sion mentioned  in  the  complaint  was  unsound  or  unwholesome, 
putrid,  or  spoiled,  and  this  fact  was  unknown  to  defendant,  and 
could  not  have  been  discovered  by  defendant  in  the  exercise  of 
reasonable  care,  and  was  not  in  such  condition  knowingly  served 
by  the  defendant  to  plaintiff,  your  verdict  must  be  for  defendant.' 

< 

§  2593.    Same— Presumptions  and  burden  of  proof 

The  court  instructs  the  jury  that  the  mere  eating  of  the  oysters 
by  plaintiff  and  the  fact  that  he  was  sick  afterwards  does  not  by 
itself  show  any  negligence  on  the  part  of  defendant* 

§  2594.    Same— Sufficiency  of  evidence 

The  court  instructs  the  jury  that  plaintiff  has  alleged,  in  the 
only  count  now  before  you  for  consideration,  that  defendant  fur- 
nished plaintiff  unwholesome,  deleterious,  or  tainted  oysters,  and 
if  the  evidence  fails  to  establish  to  your  reasonable  satisfaction  the 
negligence  of  defendant  in  this  respect,  or  if  said  evidence  fails  to 
establish  to  your  reasonable  satisfaction  that  the  oysters  furnished 
were  tainted,  deleterious,  or  unwholesome,  and  thiat  the  injuries 
complained  of  were  caused  by  reason  tEereof,  your  verdict  should 
be  for  the  defendant.^ 

•  Travis  v*  LouisyiUe  &  N.  R.  Co.,  «  Travis  v.  Lonisville  &  N.  R.  Co., 
62  So.  851,  183  Ala.  415.  62  So.  851,  183  Ala.  415. 

r  TktiTia  v.  liOuisviUe  &  N.  B.  Ckk,  •  Travis  ▼.  Loaisville  &  N.  B^  Co., 
62  So.  851.  183  Ala.  415.  02  So.  851,  183  Ala.  415. 
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CHAPTER  CXLVII 

FORCIBLE  ENTRY  AND  DETAINER 

§  2595.    Elements  of  cause  of  action. 

2595(1).  Indian  Territory. 

2696(2).  Missouri. 
2696.    Gliaracter  of  possession  of  plaintiff. 

2596(1).  Arkansas. 

2596(2).  Missouri 

2596(3).  Nebraska. 
2597.    Forcible  taking  and.  holding  of  possession  by  defendant  as  element 

of  cause  of  action. 

2697(1).  Arkansas. 

2597(2).  Missouri. 

» 

§  2595.    Elements  of  cause  of  action 

I  2595(1).    Indian  Tenitary 

You  are  instructed  that  the  only  question  for  the  jury  to  con- 
sider is,  was  the  plaintiff  in  the  actual  possession  of  the  premises 
sued  for  at  the  time  of  the  entry  by  the  defendant,  and  whether  or 
not  the  defendant  forcibly  obtained  possession  of  the  premises 
within  the  meaning  of  the  statute  above  quoted.' 

§  2595(2).    Missouri 

The  court  instructs  the  jury  that  the  right  of  plaintiff  to  the  pos- 
session of  the  premises  in  controversy  at  the  time  of  the  alleged 
forcible  entry  is  not  an  issue  in  this  case.  The  question  is  merely, 
Has  there  been  a  forcible  entry  on  plaintiff's  possession?  The 
court  instructs  the  jury  that  if  you  find  and  believe  that  plaintiff 

had  possession  of  the  premises  in  controversy  on  the ,  and 

that  this  defendant  or  his  agent  on  said  day  entered  upon  said  land 
and  took  possession  thereof  and  put  out  of  doors  or  carried  away 
any  of  the  goods  of  said  plaintiff,  then  your  verdict  must  be  for 
plaintiff,  unless  you  shall  find  from  the  evidence  that  plaintiff 
had  theretofore  notified  defendant  that  he  abandoned  or  surren- 
dered the  possession  of  the  premises.* 

§  2596.    Character  of  possession  of  plaintiff 

I  2596(1).   Arkansas 

You  are  instructed  that  constructive  possession  or  evidence  that 
plaintiffs  are  entitled  to  possession  is  not  enough  to  justify  a  re- 
covery by  them  in  this  suit.  It  must  appear  that  the  taking  of  pos- 
session or  the  subsequent  holding  was  with  force  and  strong  hand. 
This  force  must  be  actual  and  not  implied.* 

1  Hewlett  V.  Hyden,  69  S.  W.  839.  4  s  Miller  v.  Plummer,  152  &  W.  2SS, 
Ind.  T.  176.  105  Ark.  630. 

2  PurceU  V.  Merrick,  158  S.  W.  478, 
172  Mo.  App.  412. 
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I  2596(2)*     MIssOQli 

The  jury  are  instructed  that,  if  plaintiff  was  in  possession  of 
the  house  on  said  lot  by  his  tenant  in  the  month  of  ,■  and 

afterwards  and  while  said  premises  were  so  occupied  by  plain- 
tiff's tenant  said  house  was  burned  down  and  destroyed,  and  the 
tenant,  in  consequence  of  such  destruction,  abandoned  the  prem- 
ises, this  did  not  amount  to  an  abandonment  of  the  possession  by 
plaintiff.  Plaintiff,  under  such  circumstances,  would  be  presumed 
to  be  in  the  actual  possession  of  the  said  lot,  though  only  until  he 
had  sufficient  time  to  indicate  to  the  world  what  his  intentions 
were  concerning  the  possession.* 

§  2596(3).    Nebraska 

You  are  instructed  that  while  it  is  the  'law,  as  stated  by  the  Su- 
preme Court  and  as  you  have  been  instructed  by  the  '  ■  >  in- 
struction given  you  on  behalf  of  the  defendant,  that  the  mere  cut- 
ting of  a  few  brush  or  the  attempt  to  plow  the. land  in  controversy 
would  not,  of  itself,  constitute  possession,  nor  would  the  attempt 
to  enter  upon  the  prior  actual  possession  of  defendant .  (if  he  ever 
had  such  possession)  furnish  any  grounds  for  this  action,  you  are 
instructed  that  it  is  also  the  law  that  if  the  plainti£F,  under  an  ar- 
rangement with  " ,  entered  into  the  peaceable  possession  of 

the  ground  in  controversy  in ,  with  the  right  to  occupy  and 

use  the  same,  and  you  find  such  to  be  the  fact  from  the  evidence 
before  you;  and  you  also  find  from  such  evidence  that  at  such 
time  the  said  ground  was  open,  vacant,  and  had  been  abandoned, 
and  that  after  plaintiff  obtained  peaceable  possessicMi  of  said  land 
he  built  aiid  repaired  fences  so  as  to  completely  inclose  the  same ; 

and  if  you  find  that  brush  was  cut  in ,  by  plaintiff,  wires 

removed,  and  the  fence  maintained  until ,  and  that  during 

said  month,  while  the  fence  inclosed  said  land,  he  commenced  plow- 
ing said  land,  and  while  the  plow  was  in  the  furrow  the  defend- 
ant entered  upon  said  land,  securing  the  plow,  and  preventing,  by 
threats  of  personal  violence,  the  completion  of  said  plowing,  such 
entry  upon  the  part  of  defendant  would  be  unlawful  and  forcible, 
and  it  would  be  your  duty  to  so  decide  by  your  verdict.*^ 

§  2597.    Forcible  taking  and  holding  of  possession  by  defendant 

as  element  of  cause  of  action 
i  2597(1).    Arfcanas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
defendant  took  and  held  possession  peaceably,  though  unlawfully, 

« Ford  y.  Fellows,  34  Mo.  App.  630.      gumentative,    but    is    not    therefore 
5  Galligber  y.  Ckmnell,  53  N.  W.  383,      prejudicially  erroneous. 
35  Neb.  517.    OAiis  instruction  is  ar- 
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claiming  to  be  the  owner  of  the  land,  then  the  plaintiff  cannot  re- 
cover in  this  suit* 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that  defendant  took  peaceable  possession  of  the  land  and  not 
by  force  or  violence,  and  that  she  thereafter  held  it,  claiming  to  be 
the  owner  of  the  land,  then  the  plaintiff  cannot  recover  in  this  ac- 
tion.' 

I  2597(2).    Missouri 

The  court  instructs  the  jury  that  if  they  believe  and  find  from 
the  evidence  in  this  case  that  the  plaintiff  rented,  the  premises  in 
suit  from  the  grantor  of  the  defendant  for  a  term  expiring  on  the 
,  and  that  the  defendant,  on  or  before  said  date,  took  peace- 
able possession  of  said  premises,  then  your  verdict  must  be  for 
the  defendant .• 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  cause  that  the  plaintiff,  some  time  in  the  fall  or  winter 
of  the  year ,  told  the  defendant  that  he  had  left  the  prem- 
ises in  suit  and  moved  to ,  and  that  defendant  could  take 

possession  thereof  and  rent  said  premises  to  any  one  he  wished, 
and  if  the  jury  further  believe  from  the  evidence  that  some  time 
after ,  the  defendant  took  peaceable  posses'oion  of  said  prem- 
ises, then  your  verdict  must  be  for  the  defendant.* 

The  court  instructs  the  jury  that  before  the  plaintiff  can  re- 
cover in  this  cause  he  must  show  to  your  satisfaction,  by  the  great- 
er weight  of  the  testimony,  not  only  that  he  was  in  the  lawful  pos- 
session, on ,  of  the  premises  in  suit,  but  also  that  defendant 

forcibly  detains  the  possession  thereof  from  plaintiff,  and  that 
unless  he  has  so  shown,  the  verdict  and  judgment  must  be  for  the 
defendant.^® 

•  MiUer  y.  Plummer,  152  S.  W.  288,  »  Pnrcell  v.  Aferrtek,  158  S.  W.  478, 

105  Ark.  630.  172  Mo.  App.  412. 

T  Miller  v.  Plummer,  152  S.  W.  288,  lo  Purcell   v.   Merrick,   158  S.   W. 

105  Ark.  630.  478,  172  Mo.  App.  412. 

«  Purcell  V.  Merrick,  158  S.  W.  478. 
172  Mo.  App.  412. 
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CHAPTER  CXLVin 

FORGERY 
I  2598.    Elements  of  offense. 
2598(1).  Alabama. 
2598(2).  Qeorgia. 
2598(3).  Missouri 
2598(4).  Texas. 

2599.  Necessity  of  showing  intent  to  defraud. 

2600.  Belief  of  defendant  in  authority  to  sign  name  of  another  to  note. 
2eoi.    Necessity  of  intent  to  defraud  or  injure  particular  person. 

2602.  Ratification  of  signature  by  person  whose  name  Is  alleged  to  haye 

been  forged. 

2603.  Bfficacy  of  Instrument  forged  to  accomplish  legal  wrong. 
26(M.    Necessity  of  showing  pecuniary  loss  from  defendant's  acta. 
2605.    Alteration  of  check. 

2608.    Tittering  or  publishing  forged  instrument 
2606(1).  United  States. 
2606(2).  Missouri. 
2606(3).  T^xas. 
2006(4).  Wyoming. 

2607.  Same — Publishing  as  true  and  genuine. 

2608.  Same — ^Knowledge  of  defendant. 

2608(1).  United  States. 
2608(2).  Arkansas. 

2609.  Same — ^Intent  to  injure  and  defraud. 

2610.  Liability  for  aiding  and  abetting  offense  by  another. 

2610(1).  Georgia. 
2610(2).  Missouri. 
2610(3).  Oklahoma. 

2611.  Jurisdiction. 

2612.  C<H*respondence  of  proofs  with  description  of  Ingtrument  forged  as 

contained  in  indictment. 

2613.  Presumptions  and  burden  of  proof} 

2613(1).  IlUnois. 
2613(2).  Missouri. 

2614.  Inference  of  fraudulent  intent 

2615.  Inference  as  to  person  committing  forgery. 

2616.  Matters  considered  in  determining  issues.    Forgery  of  deed. 

2617.  Eridence  of  knowledge  of  forgery. 

2618.  liimiting  effect  of  evid^ice. 
2619. .  Sufficiency  of  evldenoe. 

2620.  Suflid^cy  of  eyidence  of  intent  to  defraud.  b 

2621.  Sufficiency  of  eyidence  as  to  identity  of  person  writing  alleged  forged 

or  unauthorized  signature. 

2622.  Effect  of  possession  of  forged  Instrument. 

2623.  Necessity  of  corroboration  of  testimony  of  accomplice. 

Criminal  liability  for  sending  forged  telegram  purporting  to  giye  consent  of 
parent  to  marriage,  see  post,  f  8594. 

§  2598.    Elements  of  offense 
12598(1).    Alabama 
The  court  charges  the  jury  that- if  the  defendant  signed  the  name 

of and  the  name  of and  made  his  mark  thereto  with 

the  intent  to  defraud,  express  or  implied,  without  the  knowledge 
and  authority  of and ,  then  you  must  find  him  guilty, 
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whether  there  was  any  evidence  of  indebtedness  from to  de- 
fendant or  not.* 

You  are  instructed  that  the  mere  fact,  if  it  be  a  fact,  that 

was  indebted  to  defendant  would  not  be  sufficient  to  authorize  de- 
fendant to  sign  the  name  of to  the  mortgage  in  controversy.* 

§  2598(2).    Georgia 

You  are  instructed  that,  if  any  one  should  happen  to  sign  or 
write  their  names  on  a  piece  of  paper,  and  some  one  was  to  get 
hold  of  it,  and  fraudulently  write  above  it  a  promissory  note,  it 
would  be  a  forgery,  in  the  letter  and  spirit  of  the  law.' 

§  2598(3).     Missouri 

The  court  instructs  the  jury  that  if  the  jury  find  and  believe 

from  the  evidence  that  the  defendant,  at  the  county  of ,  in 

the  state  of ,  at  any  time  within  -: — —  years  before  the  filing 

of  the  information  in  this  case,  to  wit, ,  caused  or  procured 

to  be  forged  or  falsely  made  the  deed  described  in  the  informa- 
tion and  read  in  evidence,  or  any  part  thereof  (not  including  the 
acknowledgment  of  the  same),  purporting  to  be  the  act  of  one 

,  who  was  not  then  living,  but  had  formerly  lived  and  died  in 

said  county,  the  name  of  said being  affixed  to  said  deed,  by 

which  an  interest  in  the  lands  described  in  said  deed  and  in  the 

information  purported  to  be  transferred  or  conveyed  to  one , 

and  that  the  same  was  done  feloniously  (that  is,  wickedly  and 
wrongfully),  against  the  admonition  of  the  law,  and  with  intent  on 
the  part  of  the  defendant  to  cheat  and  defraud,  then  you  will  find 
the  defendant  guilty  under  the  second  count  of  the  information, 
and,  so  finding,  will  so  state  in  your  verdict,  and  assess  his  punish- 
ment  at  imprisonment  in  the  penitentiary  for  a  term  of  not  less  than 
years.* 

§  2598(4).   Texas 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that  the  instrument  in  writing  set  out  in  the  indictment,  and  pro- 
duced in  evidence,  was  not  made  by nor  by -,  but  that 

it  is  a  false  instrument,  and  that  it  was  made  by  some  other  per- 
son, withoQt  lawful  authority,  and  with  intent  to  injure  or  defraud, 
this  would  constitute  it  a  forgery.* 

§  2599.     Necessity  of  showing  intent  to  defraud 

The  court  charges  the  jury  that  if  the  defendant  owned  all  of  the 
property  set  out  in  the  indictment,  at  the  time  of  making  the  mort- 

1  CurUs  V.  State,  24  So,  111,  118  *  State  v.  Psycher,  77  S.  W.  836. 
Ala.  125.  179  Mo.  140. 

2  Curtis  V.  State,  24  So.  Ill,  118  8  Williams  v.  State  (Cr.  App.)  32  S. 
Ala.  125.  W.    533. 

8  Roberts  v.  State,  17  S.  E.  262,  92 
Ga.  451. 
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gage,  and  that  it  was  the  defendant's  intention  at  that  time,  that; 
the  property  mentioned  in  the  mortgage  should  be  conveyed  anij 
held  liable  for  the  debt  specified  in  the  mortgage,  then  they  should 
find  the  defendant  not  guilty.*  i 

§  2600.     Belief  of  defendant  m  authority  to  sign  name  of  another 

to  note 

You  are  instructed  that  if  the  defendant  made  the  note  which  ha^ 

been  offered  in  evidence,  yet  if  you  believe  from  the  evidence  that 

at  the  time  he  did  so,  if  he  did  do  feo,  and  if  he  did  do  so  in 

county,  negotiations  were  pending  between  the  defendant 

and  Miss for  a  loan  upon  the  property  described  in  said 

note,  and  that  the  defendant  made  said  note,  believing  at  the 
time  he  did  so,  if  he  did  do  so,  that  he  had  the  authority  from 

Miss to  execute  the  said  note  in  the  name  of  Miss ^- 

for  the  purpose  of  procuring  for  her  the  said  loan,  you  will  acquit 
the  defendant;  or,  if  you  have  a  reasonable  doubt  as  to  the 
existence  of  this  proposition,  you  will  acquit  the  defendant.' 

§  2601.  Necessity  of  intent  to  defraud  or  injure  particular  person 
You  are  instructed  that  it  is  not  necessary,  to  constitute  the  of- 
fense of  forgery  of  a  deed  to  land,  that  the  person  or  persons  charg- 
ed with  such  offense  intended  to  defraud  or  injure  any  particular 
person,  or  that  any  particular  person  was  injured  or  defrauded  by 
the  forgery,  but  it  wilL  be  sufficient  to  constitute  the  offense  if 
it  is  established  that  the  accused,  or  that  he  and  others  acting  with 
him,  and  aiding  and  abetting  in  the  commission  of  the  offense,  with 
intent  to  defraud,  signed  the  name  or  names  to  such  deed  of  the 
person  or  persons  who  purport  to  be  the  makers  thereof,  and  that 
the  name  or  names  were  signed  without  authority  from  such  person 
or  persons  so  to  do,  and  it  further  appears  that  the  deed,  if  true  and 
genuine,  would  have  the  effect  to  transfer,  convey,  or  otherwise 
affect  the  interest  of  the  person  or  persons  whose  act  it  purports  to 
be  in  the  land  described  in  such  deed.  Nor  is  it  essential  that  the 
purported  makers  of  the  deed,  in  fact,  had  any  interest  in  the  land 
described  therein,  but  it  must  appear  that  the  land  described  did 
exist  at  the  time  of  the  alleged  forgery.* 

§  2602.     Ratification  of  signature  by  person  whose  name  is  air 
leged  to  have  been  forged 

Certain  evidence  has  been  introduced  in  this  case  from  which 
you  might  infer  that,  if  you  find  that  the  defendant  is  guilty  of 

•  Beal  y.  State,  35  So.  58,  138  Ala.  t  pye  v.  State,  154  S.  W.  222,  71 

94.     Tbe  prosecution   was  based  on      Tex.  Cr.  R.  94.  m 

Uie  aUeged  forging  o£  the  mortgage.  «  Wishard  v.  State,  115  P.  796^  5 

OkL  Cr.  610. 
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the  forgeries  charged  against  her,  such  forgeries  have  been  ratified. 
You  are  instructed  that  ratification  or  confirmation  of  such  for- 
geries, if  you  find  they  were  committed,  is  no  defense  to  the  charges, 
but  such  ratification  and  confirmation  may  be  considered  by  you  as 
a  circumstance  in  determining  whether  at  the  time  of  the  alleged 
forgeries,  the  defendant  had  the  authority  to  sign  the  names  of  the 
persons  whose  signatures  she  is  accused  of  forging.* 

§  2603.  Efficacy  of  instrument  forged  to  accomplish  legal  wrong 
The  jury  are  instructed  that  it  must  appear  from  the  evidence 
that  the  instrument  forged  has  some  adaptation  to  accomplish  a 
legal  wrong,  failing  in  which  there  is  no  forgery.  If,  therefore,  the 
deed  claimed  to  have  been  forged  would  not,  if  it  were  genuine,  de- 
prive the  said  ,  mentioned  in  the  indictment,  of  the  land,  if  it 
were  his,  or  if  the  deed,  as  it  is,  is  not  adapted  to  deprive  the 

said  of  the  land,  then  you  will  find  the  defendant  not 

guilty.** 

§  2604.  Necessity  of  showing  pecuniary  loss  from  defendant's 
acts 
You  are  instructed  that  the  fact,  if  it  be  a  fact,  that  no  person 
suffered  any  injury  by  reason  of  any  of  the  acts  charged  against 
defendant  herein,  is  not  to  be  considered  by  you  in  arriving  at  your 
verdict  as  to  her  guilt  or  innocence.  If  you  believe  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt  that  the  prosecution  in  this 
case  has  proved  the  truth  of  the  allegations  of  the  indictments, 
you  should  find  the  defendant  guilty  regardless  of  the  question 
whether  or  not  any  injury  resulted  to  any  one  as  a  consequence  of 
her  act.  Therefore  the  question  whether  or  not  any  third  party 
suffered  any  pecuniary  loss  as  a  result  of  the  defendant's  conduct 
is  a  question  which  should  not  be  considered  by  you  in  your  delib- 
erations in  determining  her  guilt  or  innocence." 

§  2605.    Alteration  of  check 

You  are  instructed  that  if  you  are  not  satisfied*  by  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  altered  the  check  in 
question,  or  caused  it  to  be  done,  before  he  parted  with  the  pos- 
session of  it,  you  should  find  him  not  guilty." 

§  2606.    Uttering  or  publi^ing  forged  instrument 
(  2606(1).    United  States 

You  are  instructed  that  whoever  shall,  with  intent  to  injure  and 
defraud  any  one,  knowingly  utter  or  publish  as  true  and  genuine 

»  People  V.  Webber  (CaL  App.)  186  n  People  v.  Webber  (Cal.  App.)  186 

P.  406.  P.  406. 

i^Snow  ▼.  State.  107  S.  W.  980,  "Goss  v.  State,  84  S.  W.  1035.  74 

85  Ark.  203,  122  Am.  St  Hep.  23.  Ark.  33. 
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any  false  and  forged  check,  is  guilty  of  a  crime,  and  shall  be  punish* 
cd  as  prescribed  by  the  Code." 

You  are  instructed  that,  before  you  can  find  the  defendant  guilty 
in  this  case  as  charged  in  the  indictment,  you  must  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the  check  set  out  in  the 
indictment  was  false  and  forged ;  that  is  to  say,  that  it  was  not  the 
check,  and  made,  signed,  and  delivered  to  the  defendant,  or  to  any 
other  person,  by  the  drawer,  — — ,  or  any  one  by  him  authorized. 
And  if  you  shall  find  and  believe  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  the  defendant  personally  wrote, 

made,  and  signed  the  check,  and  affixed  thereto  the  name  of , 

without  his  consent,  authority,  or  permission,  and  that  his  act  in 
so  doing  was  not  thereafter,  and  before  the  check  was  passed  to 
any  one  else,  ratified  or  assented  thereto  by  ,  then  I  instruct 

you  that  it  was  false  and  forged.** 

I  2606(2).    MlMOOri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 

evidence  that  at  the  county  of and  state  of ,  at  any 

time  within years  before  the ^ —  day  of ,  the  de- 
fendant did  unlawfully  and  feloniously  have  in  his  custody  and  pos- 
session a  certain  false,  forged,  and  counterfeited  check,  purporting 

to  be  drawn  on  the Bank  of ,  an  incorporated  bank 

under  the  laws  of  the  United  States  of  America,  and  purporting 

to  be  made  by  the Company, ,  Manager,  a  fictitious 

company,  and  that  the  said  defendants  did  unlawfully,  and  with  the 
felonious  intent  to  injure  and  defraud,  sell  and  deliver  the  said 
falsely  made,  forged,  and  counterfeited  check  described  in  the  in- 
formation herein  to  one for  the  consideration  and  sum  of 

$ in  lawful  money,  and  one  trunk  of  the  value  of  $ , 

and  all  of  the  value  of  $— ,  the  money  and  property  of  the  said 

,  with  the  felonious  intent  to  have  the  same  uttered  and 

passed,  he,  die  said  defendant,  then  and  there  well  knowing  the 
said  check  to  be  falsely  made,  forged,  and  counterfeited,  you  will 
find  the  defendant  guilty  as  charged  in  the  second  count  in  the 
information,  and  assess  his  punishment  at  imprisonment  in  the 

state  penitentiary  at  not  less  than years  and  not  more  than 

years.** 

I  2606(3).    Texas 

You  are  instructed  that,  if  you  find  and  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  a  check  in  writing,  as  set  out  in 
the count  of  the  indictment,  was  forged,  and  that  the  defend- 

is  Stockslager  t.  United  States  (C.  G.  A.  Alaska)  116  F.  690,  54  G.  G. 

C.  A.  Alaska)  116  F.  590,  54  C.  C.  A.  A.  46. 

40.  IB  State  T.  AUen,  71  S.  W.  1000, 

i«  Sto(rkslager  v.  United  States  (a  171  Mo.  562. 
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aiit  in  the  county  of and  state  of ,  on  or  about , 


as  alleged,  knowing  the  said  check  to  be  a  forged  instrument,  if  it 
was  a  forged  instrument  and  if  accused  knew  it  to  be  forged,  in  the 

manner  and  under  the  circumstances  set  forth  in  said count 

of  said  indictment,  did,  without  lawful  authority  and  with  intent 

to  injure  and  defraud  said  ,  fraudulently  .  and  knowingly 

pass  and  introduce  the  said  check  so  altered,  if  it  was  altered,  as 
true  and  as  evidence  in  behalf  of  accused  in  and  to  the  justice  court 

of  precinct  No. of county,  ,  in  the  case  of 

.  V. . ,  No. ,  in  order  to  receive  a  credit  of  $ 

in  the  manner  and  under  the  circumstances  set  forth  and  alleged 
in  said count  of  the  indictment,  then  you  will  find  the  de- 
fendant guilty  and  assess  his  punishment  at  confinement  in  the 

penitentiary  for  any  term  of  years  not  less  than nor  more 

than years.** 

§  2606(4).    Wyoming 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence, 
beyond  reasonable  doubt,  that  the  instrument  set  forth  in  the  in- 
formation is  a  false  or  forged  instrument ;  that  the  defendant  knew 
the  same  to  be  false  or  forged ;   and  that  he  uttered  or  published 

the  same  to ,  with  intent  to  prejudice,  damage,  or  defraud 

the  said  ,  — then  you   will   find  the  defendant  guilty  as 

charged  in  the  information." 

You  are  instructed  that  to  utter  and  publish  an  instrument  is  to 
declare  or  assert,  directly  or  indirectly,  by  words  or  actions,  that 
such  instrument  is  true  and  genuine,  and  it  is  immaterial  whether 
the  same  be  accepted  or  not.** 

§  2607.    Same-— Publishing  as  true  and  genuine 

You  are  instructed  that,  if  you  shall  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  did  knowingly  utter 
and  publish  the  check  set  out  in  the  indictment,  then  before  you 
can  find  him  guilty  you  must  further  find  from  the  evidence  beyond 
a  reasonable  doubt  that  he  published  the  same  as  true  and  genuine ; 
that  is  to  say,  that  it  was  the  check  of  the  person  whose  name  is 
signed  thereto  as  drawer.  If  you  shall  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  he  so  knowingly  uttered  and  pub- 
lished the  check,  that  it  was  signed  in  the  name  of ,  that  he 

gave  it  to  another  person  with  the  intent  to  deceive  him  and  ob- 
tain money  on  it,  and  that  he  did  not  inform  the  person  to  whom 
he  passed  it  that  it  was  false  and  forged,  but  allowed  him  to  be- 
lieve it  was  the  check  of  the  drawer,  and  that  the  person  taking  it 

i«  Buuker  v.  State,  177  S.  W.  108,  it  I^eslfe  v.  State,  66  P.  849. 

77  Tex.  Cp.  R.  38.  i«  Leslie  v.  State,  65  P,  849. 
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relied  upon  if,  and  presented  it  to  the  bank  for  payment,  then  you 
should  find  that  he  so  uttered  and  published  it  as  true  and  genu-" 
ine.** 

§  2608.     Same — Knowledge  of  defendant 

§  2608(1).    U«lted  States 

You  are  instructed  that,  before  you  can  find  the  defendant  guilty 
in  this  case  as  charged  in  the  indictment,  you  must  find  from  the 
evidence  beyond  a  reasonable  doubt  that  he  knowingly  or  inten- 
tionally uttered  or  published  the  check  set  out  in  the  indictment. 
To  utter  a  check  is  to  pass  or  deliver  it  to  any  other  person.;  to 
publish  it  is  to  make  it  known  or  exhibit  or  deliver  it  to  another. 
If  you  shall  find  from  the  evidence  in  this  case  beyond  a  reason- 
able doubt  that  the  defendant  in  this  case  did  at  the  time  and 
place  mentioned  in  the  indictment  knowingly  and  intentionally 

deliver  the  said  check  to ,  and  procured  the  said to 

accept  the  same,  and  that ,  relying  upon  the  check,  presented 

it  to  the  bank  for  payment,  then  you  should  find  that  he  knowingly 
uttered  and  published  it.**  i 

$  2608(2).  ^Arfcassas 

You  are  instructed  that,  should  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  instrument  in  writing  offered 
in  evidence  was,  in  fact  a  forgery,  yet  this  would  not  be  sufficient 
to  authorize  you  to  convict  the  defendant  upon  the  charge  brought 
against  him  by  the  indictment;  but  the  proof  must  go  further 
and  show  to  the  satisfaction  of  your  mjnds,  beyond  a  reasonable 
doubt,  that  the  defendant  knew,  at  the  time  he  offered  the  instru^ 
raent  in  writing  to  the  Bank  of  ,  that  the  same  was  a  for- 

gery." 

§  2609.    Same — Intent  to  injure  and  defraud 

You  are  instructed  that,  if  you  shall  find  from  the  evidence  in 
the  case  beyond  a  reasonable  doubt  that  the  defendant  did  know- 
ingly utter  and  publish  the  check  set  forth  in  the  indictment  as 
true  and  genuine,  still,  before  you  can  convict  him,  you  must  fur- 
ther find  that  he  so  uttered  and  published  it  with  intent  to  injure 
and  defraud  another.  And  in  this  respect  you  may  consider  wheth- 
er he  had  an  intent  to  injure  or  defraud  either  the  party  to  whom 
he  gave  the  check  or  the  person  whose  name  purported  to  be  signed 
to  the  check.    And  if  you  shall  find  from  the  evidence  beyond  a 

reasonable  doubt  that  he  uttered  and  passed  the  check  upon  — 

with  intent  to  deceive  him,  and  did  obtain  money  on  it,  and  that 

!•  ^tockslager  y.  United  States  (C.  C.  A.  Alaska)  116  F.  690,  64  C.  C.  A. 

C.  A.  Alaska)  116  F.  690,  54  C.  C.  A.  46. 
4a  21  Moulton  y.  State,  162  S.  W.  132, 

>•  Stockslager  v.  United  States  (a  106  Ark.  602. 
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,  relying  upon  the  cheeky  presented  it  to  the  bank  for  pay- 
menty  then  you  may  infer  from  that  act  an  intention  to  injure  the 

said or  — ^ ;  and  if  you  shall  find  from  all  the  evidence 

in  the  case  beyond  a  reasonable  doubt  that  the  check  was  so  ut- 
tered with  the  intent  to  obtain  money  upon  it,  you  should  find 
that  he  did  utter  and  publish  the  said  check  with  an  intent  to 
injure  or  defraud.** 

§  2610.    Liability  for  aiding  and  abetting  oSense  by  another 

I  2610(1).    Georgia 

The  court  instructs  the  jury  that  if  you  do  not  believe  that  the 
defendant  uttered,  or  published,  or  discounted  this  check— cashed 
it — at  the  bank  alleged  in  the  indictment,  or  if  you  do  not  believe 
that  he  knew  it  was  a  forged  check,  or  do  not  believe  that  this 
defendant  intended  to  defraud  the  parties  named  in  the  indictment, 

or  any  of  them,  or  if  you  do  not  believe  that  the  Trust 

Company  and  parties  named  in  the  indictment,  or  some  of 
them,  were  defrauded,  or  suffered  a  loss  of  money  by  reason  of 
having  cashed  this  check,  or  have  a  reasonable  doubt  of  it,  either 
from  the  evidence  furnished  by  the  state  or  the  defendant,  includ- 
ing his  statement,  or  from  both  considered  together,  it  would  be 
your  duty  to  acquit  the  defendant.** 

The  court  instructs  the  jury  that  the  state  contends  that  the 
defendant  is  guilty  of  violating  these  laws,  and  depends  for  con- 
viction upon  the  proof  offered  by  certain  facts  and  circumstances, 
which  the  state  claims  by  their  consistency  to  support  the  conten- 
tion of  the  state,  that  the  defendant  is  guilty.  In  other  words, 
the  state's  contention  is  that  this  defendant  is  guilty  because  he 
conspired  with  the  other  defendant  named  in  the  indictment  to 
commit  the  offense  charged  against  him.  If  you  find  one  did  the 
act  or  acts  alleged  in  the  indictment,  alleged  to  be  an  unlawful 
act  or  acts,  then  find  whether  the  other  defendant  was  present  or 
not,  whether  or  not  he  was  aiding  or  abetting  the  act  to  be  done, 
participating  in  it,  either  by  acts,  or  words,  and  whether  they 
were  acting  or  not  with  a  common  intent  and  purpose  in  concert.** 

I  26i0(2).    MiMoari 

You  are  instructed  that,  when  two  or  more  persons  form  a 
design  or  purpose  to  do  an  unlawful  act,  each  of  said  persons  is 
guilty  of  any  and  all  acts  done  by  any  of  them  in  furtherance  of 
such  common  design  or  purpose.  If,  therefore,  you  find  from  the 
evidence  that  the  defendants  P.  and  T.,  by  themselves,  or  in  con- 

**  StodESlager  y.  United  States  (C.  "  Bates  v.  State,  90  S.  B.  481,  18 
G.  A.  Alaska)  U6  F.  690,  54  C.  a  A.      Ga.  App.  718. 

48.  >«  Bates  v.  State^  90  S.  EL  481,  IS 

Ga.  App.  71& 
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• 

nection  with  another  or  others,  at  any  time  within  '     years 

prior  to  the  filing  of  the  indictment  in  this  cause,  in  the  county  of 

,  state  of ,  formed  a  common  design  or  purpose  to 

sign  the  name  of to  the  deed  in  evidence,  feloniously  intend- 
ing to  forge  the  name  of to  said  deed  with  intent  to  cheat 

and  defraud,  and  that,  in  furtherance  of  such  common  design  or 

purpose,  the  defendant  T.  in  the  county  of ,  state  of , 

did  sign  the  name  of  to  said  deed,  you  will  find  the  de- 
fendant P.  guilty  as  charged  in  the  second  count  of  the  indict- 
ment, and  assess  his  punishment  at  imprisonment  in  the  peniten- 
tiary for  any  time  not  less  than years.** 

f  2610(3).    Oklahoma 

Bearing  in  mind  the  foregoing  definitions  and  carefully  apply- 
ing these  instructions  to  the  evidence,  if  you  believe  beyond  a 

reasonable  doubt  that  on  or  about ,  in county,  in  the 

state  of , , ,  and  others,  acting  together  and  aid- 
ing and  abetting  each  other,  and  with  intent  to  defraud  , 
-,  and ,  did  write  and  sign,  or,  with  such  intent  to  de- 


fraud, did  procure  or  cause  to  be  written  and  signed 'the  name  of 

, ,  or to  the  instrument  set  out  and  described 

in  the  indictment,  and  further  find  that  said  instrument  was  so 

signed  without  authority  so  to  do,  then  the  said and 

are  guilty  of  forgery  of  said  instrument,  and  the  offense  will  be 
forgery  in  the  first  degree;  and  if  you  so  find  and  further  be- 
lieve beyond  a  reasonable  doubt  that  the  defendant ,  know- 
ing an  intent  of  the  said and : —  to  defraud,  induced  or 

encouraged  them  to  commit  such  offense,  or  to  procure  the  com- 
mission thereof,  then  you  should  find  him,  the  said  defendant, 
guilty  of  said  oflFense  of  forgery  in  the  first  degree,  and  so  say 
by  your  verdict.  If  you  do  not  so  believe,  you  must  acquit  the 
defendant  and  say  by  your  verdict  "not  guilty."** 

§  2611.    Jurisdiction 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  signed  and  executed  the  hote  described  in  the 

indictment  in  county,  you  will  acquit  the  defendant;    or, 

if  you  have  a  reasonable  doubt  thereof,  you  will  acquit  the  de- 
fendant, although  you  may  believe  that  the  signing  and  execution 
of  said  note  was  under,  the  definition  above  given  you,  a  forgery. 
In  all  criminal  cases  the  burden  of  proof  is  on  the  state.  The  de- 
fendant is  presumed  to  be  innocent  until  his  guilt  is  established 
by  legal  evidence,  beyond  a  reasonable  doubt;    and,  in  case  you 

25  State  ▼.  Tdbie,  42  S.  W.  1076,  »«  WishaM  v.  State,  115  P.  796*  5 

141  Mo.  547.  CM.  Cr.  610. 
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have  a  reasonable  doubt  sis.  to  the  defendant's  guilt,  you  will  ac* 
quit  him,  and  say.  by  your  verdict,  "Not  guilty."  " 

§  2612.    Correspondence  of  pro<rfs  with  description  of  instrument 
forged  as  contained  in  indictment 

The  jury  are  instructed  that  you  will  find  in  the  first  count  of 
the  indictment  that  the  check  described  therein  is  a  check  which 
is  alleged  in  the"  indictment  to  have  been  indorsed,  and  you  will 
determine  whether  the  check  which  has  been  indorsed  in  evidence 
'before  you  corresponds  in  all  material  particulars  to  the  check 
which  is  described  in  this  count.  You  will  find  that  the  check 
which  is  described  in  the  second  count  is  not  described  as  hav- 
ing been  indorsed,  and  if  you  find  that  the  check  which  was  in- 
dorsed, in  evidence  before  yoii,  corresponds  with  the  check  which 
is  described  in  said  second  count  in  all  particulars,  except  that 
the  check  as  described  in  the  second  count  does  not  refer  to  the 
indorsement,  then  I  charge  you  there  still  may  be  a  conviction  un- 
.  der  the  second  count,  and  that  the  indorsement  of  the  check  would 
not  be  a  material  matter  under  the  allegations  of  the  second 
count** 

§  2613.    Presumptions  and  burden  of  proof 

§  2613(1),    Illinois 

The  court  instructs  the  jury  that  the  law  presumes  the  forgery 
was  committed  at  the  place  where  the  notes  were  delivered,  un- 
less there  was  some  evidence  to  show  where  it  was  actually  done.** 

fi  2613(2).    Missouri 

The  court  ^instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  the  deed  read  in  evidence  and  described  in  the 
information,  or  any  part  thereof  (not  including  the  acknowledg- 
ment of  the  same),  was  falsely  made  and  forged,  with  intent  to 
cheat  and  defraud,  as  defined  in  other  instructions,  and  the  de- 
fendant had  had  possession  of  the  same  in county,  state  of 

,  and  that  he  made  claim  to  the  land  described  therein,  or 

any  part  thereof,  by  virtue  of  and  under  said  deed  in  said  count}' 

of  ,  then  such  facts  raise  the  presumption  that  he  forged 

or  caused  the  same  to  be  forged  in county,  state  of , 

and  that,  unless  such  possession  by  the  defendant  of  said  deed 
and  his  claim  thereunder  are  satisfactorily  explained  to  the  jury 
by  the  evidence  in  the  case  in  a  manner  consistent  with  the  inno- 
cence of  the  defendant  then  such  presumption  of  guilt  becomes 
conclusive.** 

2  7  pye  V.  State,  154  S.  W.  222,  71         29  People  v.  Mcintosh,  90  N.  E.  ISO, 

Tex.  Cr.   R.  94.  242  IH.  602. 

2*  Jackson  v.  State  (Ga.  App.)  106         so  state  v.  Pyscher,  7T  S.  W.  836, 

S.  E.  924.  179  Mo.  140. 
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§  2614.    Inference  of  fraudulent  intent 

You  are  instructed  that,  if  the  evidence  shows  that  a  person 
knowingly  and  willfully  does  an  act,  the  probable  consequences  of 
which  would  be  to  injure  or  defraud,  the  jury  may  infer  a  fraud- 
ulent intent.*^ 

§  2615.     Inference  as  to  person  committing  forgery 

You  are  instructed  that  the  jury  may  infer  that  the  defendant 
did  himself  forge  the  purported  instrument,  if  they  believe  beyond 
a  reasonable  doubt  from  the  evidence  that  he  uttered  and  published 
it  as  true,  knowing  it  to  have  been  forged.'® 

§  2616.     Matters   considered   in   determining   issues — Forgery   of 
deed 

The  court  instructs  the  jury  that,  although  they  cannot  find  the 
defendant  guilty  of  the  charge  in  the  information  upon  proof  that 
the  acknowledgment  to  said  deed  was  forged  and  fraudulently 
made,  yet  the  jury  are  further  instructed  that  if  they  believe  from 
the  evidence  that  the  acknowledgment  to  said  deed,  and  the  name 
of  the  notary  before  whom  the. same  purports  to  have  been  made, 
was  forged,  and  that  the  body  of  the  deed,  containing  the  names 
of  the  grantor  and  grantee,  and  the  description  of  the  land  con- 
veyed in  said  deed,  was  written  by  the  same  person  who  wrote 
said  acknowledgment,  then,  in  determining  whether  or  not  the* 
deed  was  a  forgery,  you  have  a  right  to  consider  the  fact  that  the 
acknowledgment  to  said  deed,  and  the  name  of  the  notary  before 
whom  the  same  purports  to  have  been  taken,  were  forgeries,  along 
with  the  other  facts  and  circumstances  in  evidence.*' 

§  2617.    Evidence  of  knowledge  of  forgery 

You  are  instructed  that  the  mere  uttering — that  is,  the  passing 
of  a  forged  instrument — is  of  itself  a  circumstance  tending  to 
show  knowledge  of  its  falsity,  which  you  may  consider  in  deter- 
mining this  case,  I  mean  by  that,  if  you  find  from  the  evidence 
that  this  forged  policy  of  insurance  described  in  the  information 
was  forged — ^that  is,  falsified — and  you  further  find  that  it  was  ut- 
tered— that  is,  passed — by  the  defendant  now  on  trial,  or  by  his 

codefendant,  ,  with  the  aid  and  influence  of  the  defendant 

now  on  trial,  then  you  have  a  right  to  consider  these  facts  in  de- 
termining whether  or  not  the  defendant  now  on  trial  knew  that 
it  was  forged  at  the  time  it  was  uttered.** 

«i  Curtis  V.  State,  24  So.  Ill,  118  condemn  a  form  of  Instruction  which 

Ala.  125.  calls  the  attention  of  the  Jury  to  cer- 

«s  Curtis  y.  State,  24  So.  Ill,  118  tain  facts  to  be  considered  along  with 

Ala.  125.  the  other  facts.     See  Vol.  I,  Sfi  44, 

33  State  v.  Pyscher,  77  S.  W.  836,  432. 

179  Mo.  140.    There  are  other  cases  c*  State  v,  Elliott,  124  P.  212,  69 

in  this  jurisdiction,  however,  which  Wash.  62. 
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§  2618.    Limiting  effect  of  evidence 

Yon  are  instructed  that,  if  there  is  any  evidence  before  you 
tending  to  show  that  defendant  made  or  passed  another  forged 
check,  such  evidence  cannot  be  considered  by  you  for  any  purpose, 
except  so  far  as  it  may  tend  to  show  the  intent  of  the  defendant  in 
making  or  passing  the  check  described  in  the  indictment,  if  he 
did  make  or  pass  it.** 

§  2619.    Sufficiency  of  evidence 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  the  deed  read  in  evidence  and  described  in  the 
information,  or  any  part  thereof  (not  including  the  acknowledg- 
ment of  the  same),  was  falsely  made  and  forged,  with  intent  to 
cheat  and  defraud,  as  defined  in  other  instructions,  and  that  the 
defendant  had  possession  of  the  same  in  ■    ■         county,  state  of 

,  and  that  he  made  claim  to  the  land  described  therein,  or 

any  part  thereof,  by  virtue  of  and  under  said  deed,  then  these  facts 
constitute  evidence  that  he  committed  the  forgery  of  the  same^ 
or  caused  the  same  to  be  forged,  and  that  he  committed  said  for- 
gery in county  and  state  of ;  and,  unless  he  explains 

or  accounts  for  his  possession  thereof  in  a  manner  consistent  with 
his  innocence,  then  these  facts  are  sufficient  to  warrant  the  jury 
in  finding  him  guilty  of  forgery,  as  charged  in  the  information.** 

The  court  instructs  the  jury  that,  in  order  to  find  the  defend- 
ant guilty  under  the  indictment,  it  is  not  necessary  for  the  state 
to  prove  by  direct  evidence  (that  is,  it  is  not  necessary  for  wit- 
nesses to  testify  who  saw  the  act  done)  that  the  defendant  signed 

the  names  of and to  the  note  in  controversy,  but  the 

same  may  be  inferred  from  the  proof  of  other  facts  and  circum- 
stances in  the  case.  Therefore,  if  the  jury  find  and  believe  from 
the  evidence  that  the  said  note  was  in  the  possession  of  the  defend- 
ant, in  the  county  of ,  recently  after  the  same  is  dated  and 

purports  to  have  been  executed,  and  if  they  further  believe  that 
the  defendant  sold  and  delivered  said  note  as  a  genuine  note  to 

the  witness ,  then  these  facts,  if  proven,  unless  satisfactorily 

explained  by  the  defendant,  will  warrant  you  in  finding  that  the 

names  of and were  actually  written  and  signed  by 

the  defendant,  and  you  will  find  the  defendant  guilty,  as  defined 
in  other  instructions.*' 

«o  WoU  V.  State  (Tex.  Cr.  App.)  53  «t  state  v.  MilUgaa,  70  a  W.  473, 
S.  W.  108.  170  Mo.  216. 

M  State  v.  Pyscher,  77  S.  W.  836, 
170  Mo.  140. 
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§  2620.    Sufficiency  of  evidence  of  intent  to  defraud 

The  jury  are  instructed  that,  if  the  respondent's  intention  in 
making  the  note  was  to  deceive  Miss  R.,  if  she  demanded  evidence 
of  the  loan,  and  lead  her  to  believe  that  he  had  made  the  loan,  and 
that  the  note  was  evidence  of  it,  and  to  cover  up  and  conceal  his 
false  representations  in  getting  the  money  and  his  use  of  it,  if 
he  used  it,  and  his  failure  to  make  the  loan,  then  the  note  was  a 
foi^ery  and  with  intent  to  defraud,  and  the  respondent  may  be 
found  guilty  of  forgery,  provided  you  find  from  the  evidence  all 
of  the  essential  facts  I  have  mentioned  established  beyond  a  rea- 
sonable doubt.  Now,  intent,  gentlemen  of  the  jury,  is  a  secret  of 
a  man's  mind,  and  unless  a  man  discloses  his  purpose  by  words^ 
disclosing  his  state  of  mind,'  what  he  did  it  for,,  then  the  only  way 
the  jury  may  determine  intent  is  from  the  acts  proved  in  the  case, 
and  the  reasonable  inferences  drawn  therefrom.  So  in  this  case, 
having  in  mind  all  of  the  evidence,  all  of  the  acts,  if  any,  it  dis- 
closes relating  to  the  making  of  the  note  in  evidence,  it  becomes 
a  question  for  you,  gentlemen,  to  determine  the  purpose,  if  any, 
the  respondent  had  in  making  this  note,  in  case  you  find  he  made 
it.  Did  he  form  the  purpose  qf  making  this  note  in  order  to  have 
it  to  show  to  Miss  R.  in  case  she  wanted  to  see  evidence  of  the 
loan?  What  was  his  purpose?  Did  he  get  the  money  from  Miss 
R.?  If  so,  did  he  use  it  for  his  own  purposes,  or  did  he  make 
the  loan?  If  he  did  not  make  the  loan,  then  why  did  he  make  the 
note,  if  he  made  it?    Did  he  make  the  note?    Is  it  a  false  note? 

When  did  he  make  it?    It  is  charged  he  made  it  on ,  and, 

it  being  so  charged,  in  order  to  find  the  respondent  guilty  of  the 
charge  here  made,  it  is  necessary  for  you,  gentlemen,  to  be  satis- 
fied from  the  evidence,  beyond  a  reasonable  doubt,  that  the  re- 
spondent did  make  the  note  at  the  time  alleged.  First,  you  will 
take  up  the  question  of  whether  the  respondent  made  the  note  at 
the  time  alleged.  If  you  cannot  say  he  did,  and  so  find  from  the 
evidence  beyond  a  reasonable  doubt,  the  case  ends,  and  your  ver- 
dict will  be  that  of  not  guilty.  If  you  find  he  did  make  the  note, 
that  it  is  a  false  note,  entirely  his  own  work,  without  any  au- 
thority from  D.,  to  execute  it  for  him,  then  you  come  to  the  ques- 
tion of  his  purpose  and  his  intent  in  making  it.  As  I  said  to  you 
before,  gentlemen,  no  witness  can  come  and  testify  to  an  intent, 
because  intent  is  a  secret  of  another  man's  mind,  but  the  intent, 
if  you  reach  that  question,  is  to  be  gathered,  if  at  all,  from  all  of 
the  facts  disclosed  and  the  circumstances  surrounding  the  doing 
of  the  thing  charged.  If  he  made  the  note,  and  it  is  a  false 
note,  what  was  his  purpose?  Was  it  that  he  might  have  it  to 
show   to  Miss   R.  in   case  she  wanted  to   see   evidence  of  the 

IffST.TO  JUXIE»-^1S0 
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loan?  Did  he  have  it — did  he  make  it  to  have  it  for  the  purpose 
of  perpetrating  a  fraud  upon  her?  Did  he  make  it  for  the  pur: 
pose  of  concealing  his  use  of  the  money?  Did  he  make  it  for 
the  purpose  of  satisfying  Miss  R.  by  its  production  in  case  she 
asked  to  see  evidence  of  the  loan,  to  satisfy  her  he  had  made 
the  loan  and  held  D.'s  obligation?  If  such  was  his  purpose,  \i 
he  made  the  note  and  it  is  false,  then  it  would  be  a  fraud  upon 
Miss  R.,  and  if  the  note  was  false,  and  made  by  the  respondent 
with  the  intent  of  defrauding  or  working  a  fraud  upon  Miss  R., 
then  all  the  elements  of  the  crime  of  forgery  are  established,  and 
the  respondent  may  be  found  guilty.  In  case  you  cannot  so  find 
beyond  a  reasonable  doubt,  then  the  respondent  must  be  found 
not  guilty .•• 

§  2621.  Sufficiency  of  evidence  as  to  identity  of  person  writing 
alleged  forged  or  imauthorized  signature 
The  jury  are  instructed  that,  before  you  can  convict  the  defend- 
ant under  either  the  fourth  or  fifth  counts  in  said  indictment  upon 
which  you  have  been  charged,  you  must  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  added  the  name 
of to  said  note  without  lawful  authority,  and  with  the  in- 
tent to  injure  and  defraud,  as  hereinbefore  explained  to  you,  and 

that  no  other  person  added  or  placed  the  name  of thereto, 

and,  if  you  believe  from  the  evidence  that  or  any  other 

person  added  the  name  of thereto,  you  will  acquit  the  de- 

fendant.** 

§  2622.    Effect  of  possession  of  forged  instrument 

You  are  instructed  that  if  the  evidence  does  not  establish  be- 
yond reasonable  doubt  that  the  defendant  made  or  altered  or 
forged  or  counterfeited  the  check  in  question,  or  any  part  thereof, 
with  intent  to  defraud  another,  and  if  the  evidence  docs  not  es- 
tablish beyond  a  reasonable  doubt  that  the  defendant  uttered  or 
published  or  passed,  or  attempted  to  pass,  as  true  and  genuine,  the 
'  said  check,  knowing  the  same  to  be  false  or  altered  or  forged  or 
counterfeited,  with  intent  to  prejudice  or  damage  or  defraud  any 
person,  then  the  mere  possession  by  the  defendant  of  the  said 
check,  and  his  indorsing  and  negotiating  the  same,  is  not  suffi- 
cient, standing  alone,  to  convict;  for  proof  of  the  mere  posses- 
sion and  negotiating  of  a  forged  check  is  insufficient  to  convict  a 
defendant  of  forgery,  in  the  absence  of  a  guilty  intent  or  gfuilty 
knowledge.** 

»»  People  V.  Campben,  125  N.  W.         >»  Baird  v.  State,  101  S.  W.  901, 
42,  160  Mich.  108,  34  L.  R.  A.  (N.  S.)      61  Tex.  Cr.  R.  322. 
58,  136  Am.  St  Rep.  417.  *o  People  v.   Dole,   55  P.  581,  122 

Cal.  486,  68  Am.  St  Rep.  50. 
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§  2623.    Necessity  of  corroboratioii  of  testimony  of  accomplice 

You  are  further  instructed  that  the  indictment  in  this  case  charg- 
es, in  the  second  count,  that  B.,  on  or  about ,  passed  as  true 

to  one  R.  the  $ note  introduced  in  evidence ;   that  the  said 

B.  forged  the  names  to  the  same,  and  that  before  said  B.  passed 
the  same  the  defendant  advised  and  encouraged  said  B.  to  pass 
the  same  to  the  said  R.     You  are  instructed  that  the  evidence 
shows  that  said  B.  is  an  accomplice,  and  that  you  cannot  convict  de« 
fendant  upon  his  uncorroborated  testimony ;  and  you  are  instruct- 
ed that  the  corroboration  required  by  law  necessitates  that  said  B. 
must  be  corroborated  by  other  evidence  as  to  the  specific  fact 
that  the  defendant  encouraged  said  B.  to  pass  that  particular  note 
on  R.    To  render  this  defendant  guilty,  the  state  must  prove  the 
following  facts  to  your  satisfaction  by  legal  evidence  beyond  a 
reasonable  doubt:    First,  that  said  B.  forged  the  names  to  said 
note  fraudulently  and  willfully ;   second,    that  said  B.  passed  said 
note  on  R. ;  third,  that  before  he  did  pass  it  this  defendant  knew 
that  said  B.  had  committed  said  identical  forgery,  and  then  advised 
and  encouraged  said  B.  to  pass  that  particular  note  on  R.    And 
you  are  instructed  that  unless  the  state  has  corroborated  said  B/s 
testimony    on    the    foregoing    points,    and    you    further    believe 
said  B/s  testimony  to  be  true,  you  must  acquit  the-  defendant,  and 
say  by  your  verdict  "not  guilty,"  although  you  might  believe  that 
the  state  had  corroborated  him  on  other  facts.** 

"  HiBson  V,  State,  109  S.  W.  174,  53  Tex.  Cr.  B.  143. 
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CHAPTER  CXLIX 

FORNICATION 

I  2624.    Matters  coiisldered  on  tenes. 
2625.    SufficiencT'  of  evidence. 

§  2624.    Matters  considered  on  issues 

The  jury  are  instructed  that  evidence  of  an  act  of  illegal  inter* 

course  which  occurred  more  than years  before  the  finding 

of  the  indictment  is  not  competent  as  substantive  testimony,  but 
may  be  considered,  if  believed,  as  corroborating  evidence  of  sub- 
sequent association.^ 

§  2625.    Sufficiency  of  evidence 

The  jury  are  instructed  that  this  offense  is  of  such  a  nature 
that  it  is  not  necessary  to  show  by  direct  proof  the  actual  bedding 
and  cohabiting  together,  but  that  it  is  sufficient  to  show,  beyond 
a  reasonable  doubt,  circumstances  from  which  the  jury  might  rea- 
sonably infer  the  guilt  of  the  parties.' 

1  State  y.  Dukes,  25  S.  SI  786,  119        >  State  v.  Dukes,  25  S.  a  786,  119 
N.  C.  782.  N.   0.   782. 


^ 
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CHAPTER  CL 

FRAUD 

A.      CinXi  LlABILTlT  FOX  DSOUT 

1.    In  General 

I  2626.    Elements  of  cause  of  action  for  deceit^ 
2626(1).  California. 
2626(2).  Delaware. 
2626(3).  Florida. 
2626(4).  Illinois. 
2626(5).  Kansas. 
2626(^.  Biaryland. 
2626(7).  Michigan. 
2626(8).  Missouri. 
2626(9).  Nebrasaa. 
2626(10).  xsew  Hampshire. 
2626ai).  Oregon. 
2626(12).  Texas. 
2626(13).  Washington. 
2626(14).  Wisconsin. 

2627.  Falsi^  of  representations. 

2628.  Positiye  misrepresentations  as  necessary  element  of  cause  of  ac- 

tion. 

2629.  Materiality  of  misrepresentations. 

2629(1).  Idaho. 
2629(2).  Maryland. 
2629(3).  Massachusetts. 
2629(4).  Minnesota. 

2630.  Bzpression  of  opinion  as  actionable  fraud. 

2630(1).  Kansas. 
2630(2).  Maryland. 
263(K3).  Oregon. 

2631.  Bxpression  of  opinion  on  subject  by  one  possessing  special  knowl- 

edge with  re^>ect  thereto. 

2632.  Necessity  of  showing  intent  to  cheat  and  defraud. 

2632(1).  Connecticut 
2632(2).  Maine. 
2632(3).  Maryland. 
2683.    Scienter  as  element  of  deceit, 
2633(1).  Alabama. 
2633(2).  California. 
2633(3).  Delaware. 
2633(4).  Indiana. 
2633(5).  Iowa. 
2633(6).  Maryland. 
2633(7).  Michigan. 
26^(8).  Minnesota. 
2633(9).  Mississippi. 
2633(10).  Missouri. 

2634.  Making  false  statement  recklessly  as  of  own  knowledge. 

2634(1).  Florida. 
2634(2).  Minnesota. 

2635.  Representations  concerning  matters  not  suscep.tible  of  exJEict  knowl- 

edge. 
26S6.    Effect  of  disclaimer  of  personal  knowledge. 
2636(1).  California. 
2636(2).  Michigan. 
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f  2637.    Liability  for  statements  in  prospectus  prepared  by  others. 

2638.  Necessity  of  showing  reliance  on  representations. 

2038(1).  Maryland. 
2638(2).  MissouH. 
2638(8).  Nebraska. 
2638(4).  New  Tork. 
2638(5).  Wisconsin. 

2639.  Right  to  rely  on  representations  and  duty  of  complaining  party  to 

investigate. 
2639(1).  Californto. 
2689(2).  Illinois. 
2639(3).  Minnesota. 
2639(4).  Missouri. 
2639(5).  Oregon. 
2639(6).  South  Dakota. 

2640.  E2ffect  of  statements  made  to  others  than  plaintifT. 

2641.  Necessity  of  showing  accrual  of  benefit  to  defendant  from  misrepre- 

sentations. 

2.    Particular  Transactiona 

2642.  Statements  made  to  commercial  agency. 

2648.    Representations  concerning  solvency  or  worthiness  of  trust  of  third 

person. 
2643(1).  Florida. 
2643(2).  Mississippi. 
2643(3).  Pennsylvania. 

2644.  Representations  made  to  induce  plalntiif  to  take  check  of  third  per- 

son. 

2645.  Inducing  sale  of  corporate  stock  below  value. 

2645(1).  Missouri. 
2645(2).  West  Virginia. 

2646.  Liability  of  insurer  for  deceit — ^Misrepresentations  as  to  terms  of 

policy. 

2647.  Liability  for  selling  hogs  infected  with  cholera. 

3.    Evidence 

2648.  Presumptions  and  barden  o£  proof. 

2648(1).  Delaware. 
2648(2).  Maryland. 
2648(3).  Michigan. 
2648^4).  Minnesota. 

2648(5).  Oklahoma. 

2649.  Matters  oonsidered  in  determining  whether  representations  were 

made  with  fraudulent  intent 

2650.  Matters  considered  on  question  of  scienter. 

2651.  Sffect  of  evidence  of  representations  to  others  than  plaintiff* 

2652.  Sufficiency  of  evidence. 

2662(1).  Delaware. 
2662(2).  Indiana. 
2652(3).  Washington. 
2652(4).  Wisconsin. 

2663.    Sufficiency  of  evidence  of  falsity  of  statements. 

2654.    Sufficiency  of  evidence  as  to  reliance  or  nonreliance  on  false  repre- 
sentations. 


2655.    In  general. 

2655(1).  Delaware. 
2655(2).  Kansas. 
2666(3).  Michigan. 
2665(4).  Missouri. 
2665(5).  Nebraska. 


4.    DamageB 
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2655(6).  Oklahoma. 
2655(7).  Oregon. 
2655(8).  Washington. 
2655(9).  Wiscouslu. 
f  2656.    Recovery  by  purchaser  of  undivided  Interest  in  land  for  false  rep- 
reseutations  as  to  size  of  house. 
2657.    Exemplary  damages. 
2657(1).  Illinois. 
2657(2).  Oklahoma. 

B.    Obiminal  LiABiLrrr 
265S.     Liability  for  selling  land  twice. 

A.    Civil  Liability  for  Deceit 
1.    In  General 
§  2626.    Elements  of  cause  of  action  for  deceit 

$2626(1).    California 

You  are  instructed  that  before  the  plaintiff  can  recover  in  this 
action,  the  evidence  must  be  clear  and  convincing,  so  as  to  satisfy 
your  minds  by  a  preponderance  of  evidence  (1)  that  the  alleged  \/ 
fraudulent  representations,  or  a  substantial  part  of  them,  were 
made  ty  the  defendant ;  (2)  that  such  representations  were  false ; 
(3)  that  they  were  made  with  the  intent  to  deceive  the  plaintiff,  and 
induce  him  to  enter  into  the  contract;  (4)  that  they  did  so  deceive 
him,  and  induce  him  to  enter  into  the  contract;  (5)  that  the  plain- 
tiff was  damaged  thereby.  Unless  each  of  these  facts  is  shown  to 
your  satisfaction  by  a  preponderance  of  evidence,  you  should  find 
for  the  defendant.* 

I  2626(2).    Delaware 

You  are  instructed  that  this  is  what  is  commonly  known  as  an 
action  of  deceit.  The  gist  of  the  action  is  fraud.  Fraud  necessary 
to  support  the  action  exists  where  a  person  makes  a  false  represen- 
tation of  a  material  fact,  susceptible  of  knowledge,  knowing  it  to 
be  false,  with  the  intention  to  deceive  the  person  to  whom  it  is  made, 
and  the  latter  relying  upon  it,  acting  with  reasonable  prudence,  is 
deceived  and  induced  to  do  or  refrain  from  doing  something  to  his 
pecuniary  loss  or  damage.  In  order  to  support  an  action  of  this 
kind,  it  is  necessary  for  the  plaintiff  to  satisfy  the  jury  by  a  pre- 
ponderance of  the  evidence  (1)  that  the  defendant  made  a  sub- 
stantial, material  representation  respecting  the  transaction;  (2) 
that  it  was  false ;  (3)  that  when  he  made  it  he  knew  that  it  was 
false ;  (4)  that  he  made  it  with  the  intention  of  inducing  the  plain- 
tiff to  act  upon  it;  (5)  that  the  plaintiff  was  misled  thereby  and  in 
reliance  thereon,  did  act  upon  it,  and  she  thereupon  suffered  dam- 
age.   In  order  to  avoid  repetition,  we  will  say  to  you  now  that  if 

iHanscom  ▼.  Dmllard,  21  P.  736,  79  Cal.  234. 
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you  should  find  that  these  requisites  necessary  to  sustain  the  action 
have  been  established  to  your  satisfaction,  your  verdict  should  be 
for  the  plaintiff.  If,  however,  you  should  find  that  the  plaintiff 
has  failed  to  prove  any  one  or  all  of  these  essential  elements,  your 
verdict  should  be  for  the  defendant.* 

t  2626(3).    Florida 

The  court  further  instructs  you  that  the  plaintiffs  In  this  action 
are  suing  the  defendant  in  an  action  of  deceit,  and  in  order  for  the 
plaintiffs  to  recover  it  is  necessary  for  them  to  prove  by  a  prepon- 
derance of  the  evidence  that  the  defendant  made  the  representation 
set  forth  in  the  declaration  of  the  plaintiffs,  meaning  that  the  plain- 
tiffs should  act  upon  it;  that  such  representation  was  false,  and 
that  the  defendant  when  he  made  it  knew  it  to  be  false,  or  did  not 
know  whether  it  was  true  or  not ;  that  the  plaintiffs,  believing  such 
representation  to  be  true,  acted  upon  it  and  were  thereby  injured; 
and  if  you  believe,  from  a  preponderance  of  the  evidence,  that  the 
plaintiffs  have  proved  the  foregoing,  then  your  verdict  must  be  for 
the  plaintiffs.* 

§  2626(4).     Illinois 

You  are  instructed  that  the  law  is  that,  if  a  person  makes  an  un- 
true statement  to  another,  concerning  a  material  matter  inquired 
about,  knowing  it  to  be  untrue,  and  the  person  to  whom  it  is  made 
has  no  knowledge  of  its  untruth,  but  relied  on  such  statement  as 
true,  and  acted  upon  the  same,  and  was  injured  thereby,  then  the 
person  so  making  such  statement  is  liable  for  the  damages  accru- 
ing to  the  party  thus  acting.* 

§  2626(5).    Kansas 

You  are  instructed  that  the  plaintiff  in  this  case  for  one  of  his 
causes  of  action  claims  that  the  defendant  herein  made  certain  rep- 
resentations to  him  regarding  a  certain  well  located  upon  a  portion 
of  the  real  estate  conveyed  to  plaintiff  herein  by  the  defendant  here- 
in in  the  trade  or  exchange  of  lands  referred  to  in  the  testimony. 
Before  the  plaintiff  is  entitled  to  recover  for  any  damages  for  any 
representations  made  by  the  defendants  to  plaintiff  concerning  said 
well,  you  must  find  that  the  defendant  knew  said  representations  to 
be  false,  or  at  least  he  must  have  made  them  without  reasonable 
grounds  for  believing  them  to  be  true.  The  representations  must 
be  of  such  a  character  as  are  likely  to  deceive  the  purchaser,  or 
must  be  made  with  intent  to  deceive  him.  The  representations 
must  be  relied  on,  and  must  be  taken  as  true  by  the  purchaser  or 
one  receiving  land  in  exchange  to  such  an  extent  as  that,  if  they 

2  Ranch  v.  Lynch,  89  A.  134,  4  <  Upehurch  v.  Mlzell,  40  8o.  29,  GO 
Boyce,  440.  Fla.  4.56. 

«  Endsley  v.  JohoB,  17  UL  App.  466. 
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had  not  been  made,  he  would  not  have  made  the  purchase  or  ex- 
change.* 

S  2626(6).    Maryland 

The  jury  are  instructed  that,  in  order  to  entitle  the  plaintiff  to 
recover  in  this  case,  the  jury  must  find  from  the  evidence  that  the 
defendants,  with  a  view  to  induce  the  plaintiff  to  subscribe  to  or 

purchase  the  stock  in  the Company,  made  representations 

to  him  with  respect  to  the  value  of  their  assets  and  extent  of  their 
business,  which  were  false  in  fact  when  made,  and  that  the  defend- 
ants had  no  reasonable  ground  to  believe  the  same  to  be  substantial- 
ly correct  when  made,  and  also  that  the  same  were  made  with  the 
fraudulent  intent  to  cheat  and  deceive  the  plaintiff,  and  that  the 
plaintiff  had  not  at  hand  the  means  of  verifying  the  truth  of  such 
representations,  and  that  in  subscribing  to  or  purchasing  said  stock 
the  plaintiff  relied  on  such  representation  and  would  not  have 
made  such  purchase  except  upon  the  faith  of  the  same,  and  Ulit  in 
consequence  thereof  he  was  misled  and  injured.* 

You  are  instructed  that  the  plaintiff  is  not  entitled  to  recover  in 
this  case,  unless  the  jury  find  from  the  evidence  that  the  defendant 
procured  the  money  of  the  plaintiff  upon  his  said  subscriptions  by 
means  of  the  representations  charged  in  the  declaration  or  some 
count  thereof,  and  further  that  said  representations  were  false  in 
fact,  and  were  made  fraudulently  and  deceitfully,  and  with  an  in- 
tent that  the  plaintiff  should  act  thereon,  believing  the  same  to  be 
true,  and  that  the  plaintiff  did  act  thereon  and  was  injured  there- 
by.' 

The  jury  are  instructed  that,  if  they  find  that  the  defendant  falsely 
represented  to  the  plaintiff,  with  knowledge  at  the  time  of  the  falsi- 
ty of  such  representation,  that  he  had  paid  $ in  cash  money 

for  an  undivided  fourth  interest  in  the  mines  mentioned  in  the  dec- 
laration, with  intent  to  induce  him,  the  plaintiff,  to  purchase  an  in- 
terest therein,  and  that  the  plaintiff,  believing  such  representation 
to  be  true,  was  actually  induced  by  such  false  representation  to 

purchase  two  interests  or  shares  therein,  the  whole  in shares 

or  parts  to  be  divided,  and  pay  to  the  plaintiff  therefor  the  sum  of 

$— ,  the  plaintiff  is  entitled  to  recover  in  this  action  such 

amount  as  the  jury  may  find  the  plaintiff  has  lost,  by  the  direct  con- 
sequence of  such  false  representation,  if  he  in  fact  has  sustained 
any  such  loss,  not  to  exceed,  however,  the  amount  paid  for  said  two 
shares,  with  interest  thereon.* 

8  Znspann  v.  Roy.  170  P,  387,  102         t  McAleer  v.  Horsey,  35  Md.  430. 
Kan.  188.  •  McAIeer  v.  Horsey,  35  Md.  439. 

>  Robertson  Y.  Parks,  76  Md.  118» 
•24  A,  411, 
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S  2626(7).      Miohigan 

You  are  instructed  that  fraud  is  a  false  statement  or  statements 
made  for  the  purpose  of  inducing  another  to  part  with  money  or 
other  valuable  things,  which  statements  are  calculated  to  influence 
the  person  to  whom  they  are  made,  and  which  statements  do  ac- 
tually deceive  the  person  to  whom  they  are  made,  and  thereby  in- 
duce him  to  part  with  money  or  other  valuable  things .• 

You  are  instructed  that  vou  are  to  determine  whether  the  defend- 
ant  represented  that  the Company  was  accumulating  a  se- 
curity fund  when  in  fact  it  was  not,  and  when  he  knew  it  was  not, 
and  whether  defendant  represented  that  certificates  were  being 
paid  for  in  the  order  in  which  they  were  issued  when,  in  fact,  they 
were  not,  and  he  knew  thev  were  not.  If  vou  find  that  either  of 
these  representations  was  made,  and  was  at  the  time,  untrue,  and 
that  they  related  to  the  then  present  manner  of  conducting  the 
busi||tes  of  the  corporation,  and  the  defendant  knew  them  to  be 
untrue,  and  that  they  were  made  for  the  purpose  of  inducing  the 
plaintiff,  among  others,  to  put  his  money  into  the  scheme,  and  if 
you  find  that  the  plaintiflF  did  in  fact. rely  upon  such  representations, 
and  that  they  are  material,  and  that  he  paid  any  portion  of  the 
money  which  he  paid  in  reliance  upon  the  truth  of  such  representa- 
tions, and  that  the  corporation  is  now  insolvent,  and  that  the  cer- 
tificates are  valueless,  he  will  be  entitled  to  recover  the  amount 
which  he  paid  in  reliance  on  such  representations.  By  the  term 
"representation"  I  mean  representation  by  the  word  of  mouth,  or 
by  printed  documents,  or  publications,  made  by  the  defendant;  so 
that  if  you  find  that  the  publications  were  made  by  the  defendant 
in  question,  were  made  with  the  purpose  of  inducing  individuals  of 
the  public  to  act  upon  them,  these  would  constitute  representations 
to  the  plaintiff,  if  they  were  brought  home  to  him ;  and  if  the  plain- 
tiff relied  upon  them,  he  would  have  a  right  to  treat  them  as  if 
they  were  made  to  himself.  The  claim  of  the  plaintiff  is  that  such 
was  the  fair  import  of  the  articles  in  question,  to  wit:  That  there 
was  a  security  fund  to  be  accumulated  by  the  proportion  of  ten 
dollars  from  each  certificate,  and  that,  in  fact,  was  not  done;  and 
that  the  defendant  knew  the  falsity  of  the  statement  when  it  was 
promulgated.  The  plaintiff  further  contends  that  the  representa- 
tions were  contained  in  these  papers,  and  in  the  certificates,  that  the 
certificates  were  to  be  paid  in  the  order  in  which  they  were  issued, 
and  that  this  was  not  done,  but,  on  the  contrary,  that  certificates  of 
a  lower  number  were  substituted  for  those  of  a  higher  number. 
It  will  be  for  you  to  determine,  as  a  matter  of  fact,  whether  these 

«» McDonald  v.  Smith,  102  N.  W.  668,  139  Mieh.  211,  Sabstanaally 
correct. 
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representations  were  made,  and  whether  they  were  true  or  false, 
and  whether  the  plaintiff  acted  on  them  in  paying  his  money,  and 
how  much  of  his  money  he  paid,  if  any  he  paid,  in  reliance  upon 
these  representations ;  for  it  would  be  so  much  of  his  money  as  he 
paid  in  reliance  upon  these  representations,  which  are  shown  to  be 
made  thus  fraudulently,  that  he  would  be  entitled  to  recover.  The 
burden  of  proof  rests  on  the  plaintiff  to  establish  his  case  by  a  fair 
preponderance  of  testimony.*® 

I  2626(8).    Missouri 

You  are  instructed  that  before  plaintiff  can  recover  she  must  sat- 
isfy the  jury,  by  the  greater  weight  of  the  credible  evidence,  that 

the  alleged  false  representations  and  fraudulent  acts  of  , 

on  which  she  founds  her  right  of  recovery,  and  referred  to  in  in- 
struction No.  ,  were  material  ones,  that  is,  had  substantial 

bearing  and  influence  on  the  matter  of  the  sale  and  disposition  of 

her  stock ;  that  she  believed  said  alleged  representations  of 

to  have  been  true,  and  their  said  alleged  acts  and  conduct  to  have 
been  genuine  ones,  and  to  have  been  done  by  them  sincerely  and 
in  good  faith;  that  respondent's  reliance  on  them  (if  such  was 
the  case)  was  the  act  of  an  ordinarily  prudent  person,  and  that  said 
alleged  representations,  acts,  and  conduct  directly  influenced  her 
in  her  action  in  selling  or  disposing  of  her  stock,  and  induced  her  so 
to  do.*^ 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 
evidence  that,  at  the  time  plaintiff  exchanged  his  real  estate  for  the 
mining  stock  in  question,  defendant  represented  to  plaintiff  that  the 
mining  company  had  no  debts,  except  for  current  expenses,  which 
were  usually  paid  up  once  a  month,  and  that  the  mine  was  producing 
gold  enough  to  pay  all  running  expenses ;  that  said  representations 
were  made  by  defendant  (if  you  find  they  were  so  made)  for  the 
purpose  of  deceiving  and  inducing  plaintiff  to  trade  for  said  mining 
stock ;  and  that  plaintiff  believed  said  representations  were  true  and 
relied  thereon ;  and  that  he  exercised  reasonable  care  to  ascertain 
whether  said  company  was  or  was  not  indebted  and  was  thereby 
induced  to  trade  his  real  estate  for  said  stock;  and  if  you  further 
find  and  believe  from  the  evidence  that  said  representations  were 
false,  and  that  defendant  knew  they  were  false  at  the  time  of  mak- 
ing the  trade,  and  that  plaintiff  did  not  know  of  their  falsity  (if  you 
find  they  were  false)  and  relied  on  them  as  true  in  making  the 
trade  and  was  thereby  damaged — then  you  verdict  will  be  for 
plaintiff.** 

/ 

•0  Timmerman  ▼.  Bldwell,  28  N.  W.  nWagnor  -v.    Binder,    187    S.   W. 

see,  62  Mich.  205.  1128. 

«  12  Addis  7.  Swofford,  180  S.  W.  548. 
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You  arc  instructed  that  plaintiff  is  entitled  to  a  verdict  in  this 
case  against  the  defendant,  G.,  if  the  jury  find  from  the  evidence 

the  following  facts:     First.  That  on  ,  the  plaintiff  bought 

from  G.,  or  from  J.,  or  from  both  of  them,  five  promissory  notes, 

aggregatng  $ ,  signed  by  J.  and  S.,  and  indorsed  by  J.,  dated 

,  payable ,  and  bearing —  per  cent,  interest  per 

annum  after  maturity,  paying  therefor  $ — ,  which  was  more 

than  the  notes  were  in  fact  worth.  Second.  That  G.,  for  the  pur- 
pose of  inducing  plaintiff  to  buy  the  notes  and  convincing  it  that 
they  were  well  secured,  either  orally  or  in  writing,  or  in  both  ways, 
made,  as  statements  of  facts,  any  one  or  all  of  the  following  repre- 
sentations: (a)  That  said  notes  were  secured  by  mortgages  upon 
head  of  cattle ;  (b)  that  they  were  what  is  known  as  "Pan- 
handle cattle*';   (c)  that  they  were  shipped  from  the  Panhandle  of 

Texas  in ;  (d)  that  they  would  weigh  from to 

pounds  each,  and  that  they  were  worth  $ per  head ;  (e)  that 

J.  and  S.  had  $ of  their  own  money  invested  in  the  cattle 

Third.  That  any  or  all  of  said  representations  were  false  and  fraudu- 
lent, and  plaintiff  upon  the  faith  of  and  reliance  upon  same  part- 
ed with  his  money.*' 

S  2626(9).    Nebraska 

You  are  instructed  that,  before  plaintiff  can  recover  in  this  ac- 
tion, it  must  establish  by  a  preponderance  of  the  evidence,  as  to 
one  or  all  of  its  first  three  claims  as  explained  in  the  foregoing  in- 
struction:    First,  that  the  representation  or  representations  as 

charged  in  the  petition  were  made  by  defendant  to ;  second, 

that  the  representations  were  false;    third,  that  believed 

the  representations  to  be  true ;  fourth,  that ,  in  making  the 

purchase,  relied  upon  the  representations,  and  was  only  induced  to 
make  the  purchase  because  of  the  same ;  and,  fifth,  that,  for  the 
reason  the  cattle  were  not  as  represented,  plaintiff  has  suffered  dam- 
ages. And  if  you  believe  from  the  evidence  that  plaintiff  has  made 
out  his  case,  as  herein  explained,  as  to  part,  but  not  as  to  all  three, 
of  his  said  claims  for  damages,  then  you  will  allow  him  damages 
accordingly,  measured  as  hereinafter  explained,  but,  if  it  has  not 
made  out  its  case  as  to  either  of  said  three  claims,  then  you  will 
find  for  the  defendant.** 

t  2626(10).    New  Hampshire 

The  court  instructs  the  jury  that  if  the  defendant  made  the  rep- 
resentations substantially  as  alleged  in  the  writ,  that  if  the  plain- 
ts Western  Cattle  Brokerage  €k>.  y.     other  Instructions  telUng  Jury  that  t 
Gates,  89  S.  W.  382,  1^  Mo.  391.  false  representation,  to  be  actlODable, 

14  Hltcbco<^  V.  Gothenburg  Water  must  be  an  assertion  of  a  fact,  and 
Power  &  Irr.  Go.,  95  N.  W.  638,  4  not  merely  an  expression  of  an  opio- 
Keb.  Unof.  620.    This  is  proper,  with     ion. 
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tifF  relied  upon  them  as  true,  and  paid  his  money  on  the  strength  of 
them,  and  would  not  have  paid  it  but  for  the  representations,  that 
if  they  were  false,  and  the  defendant,  at  the  time  he  made  them, 
knew  them  to  be  false,  the  defendant  is  liable,  and  the  plaintiff  is 
entitled  to  recover  back  the  $ which  he  has  paid  the  de- 
fendant, with  interest  thereon  from  the  date  of  the  writ.^' 

§2626(11).    Oregoii 

You  are  instructed  that  if  you  find  that  these  representations 
were  made,  and  that  they  were  false,  dlid  that  the  defendants,  or 
one  of  them,  knew  them  to  be  false,  and  that  the  plaintiff  relied 
upon  them,  then  there  would  be  another  question  for  you  to  deter- 
mine. The  plaintiff  would  be  entitled  to  recover  some  damages,  and 
then  it  would  be  necessary  for  you  to  determine  what  damages  the 
plaintiff  should  recover.** 

f  2626(12).    Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that  on 

,  the  defendant conveyed  to  plaintiff  certain  property 

described  in  plaintiff's  petition,  situated  in ,  in  consideration 

of  plaintiff's  conveying  to  the  defendant  certain  property  in , 

and  if  you  further  believe  from  the  evidence  that  as  an  inducement 
for  plaintiff  to  make  any  exchange  of  his  property  with  the  defend- 
ant, the  defendant  made  a  false  and  fraudulent  representation  to 
the  plaintiff,  to  the  effect  that  he  had  just  struck  a  gusher  of  wa- 
ter; that  is,  a  strong  flowing  well  of  water  on  his county 

land,  if  you  so  find,  and  that  said  representation,  if  any,  was  ma- 
terial and  that  plaintiff, ,  believed  said  representation,  if  any, 

to  be  true,  and  did  not  know  and  could  not,  by  the  exercise  of  ordi- 
nary care,  have  known,  whether  said  representation,  if  any,  was 
true  or  false,  and  that  the  said  defendant  made  such  representation, 
if  any,  to  the  said  plaintiff,  for  the  purpose  of  inducing  the  said 

plaintiff  to  make  the  trade,  and  accept  the —  county  land,  if 

you  so  find,  and  that  the  said  plaintiff  accepted  the county 

land,  relying  on  said  representation — ^if  you  so  find — then  you  are 
instructed  to  return  a  verdict  for  the  plaintiff;  but  if  you  do  not 
so  believe,  you  will  return  a  verdict  for  the  defendant" 

< 

S  2626(13).    Washington 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this  case 
that  is  clear,  satisfactory,  and  convincing,  and  in  view  of  the  con- 
ditions and  surroundings  of  the  parties,  that  the  plaintiff,  at  the 
time  and  place  in  question,  did  represent  that  the  said  land  in 

i»  Richardson  v.  Gilson,  55  N.  H.  Btmction  was  tbat  it  omitted  the  ele- 

623.  ment  of  belief. 

i«  David  ▼.  Moore,  79  P.  415,  46  ^^Oeorge  v.  Hesse  (Tex.  Civ.  App.) 

Or.  148.     Tbe  objection  to  this  in-  94  S.  W.  1122. 
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county  was  as  kvel  as  a  floor,  taking  said  representations  as 


heretofore  explained  to  you  as  meaning  a  representation  that  it  was 
reasonably  and  practically  level,  and  that  said  land  would  not  have 
to  be  leveled  for  the  purpose  of  irrigating,  and  that  it  was  all  first- 
class  fruit  land,  and  that  all  of  it  was  capable  of  being  cultivated  and 
irrigated,  and  if  in  traith  and  in  fact  said  land  was  not  reasonably 
and  practically  level,  but  would  have  to  be  leveled  for  the  purpose 
of  irrigating,  or  was  not  first-class  fruit  land  in  that  locality,  or 
that  all  of  it  was  not  capable  of  being  cultivated  and  irrigated,  and 
you  further  find  that  the  defendant,  in  good  faith  believed  and  re- 
lied on  said  representations  and  pretenses,  and  by  means  thereof 
was  induced  to  enter  into  the  exchange  of  lands  in  question,  and 
would  not  have  done  so  but  for  said  representations  and  pretenses, 
then. you  should  find  for  the  defendant.  If,  upon  the  other  hand, 
you  do  not  believe  by  testimony  that  is  clear,  satisfactory,  and 
convincing,  either  that  said  representations  were  made,  or  that 
same,  if  made,  were  untrue,  then  you  should  find  for  the  plaintiff." 
With  respect  to  the  alleged  representation  that  said  land  was  as 
level  as  a  floor,  I  instruct  you  that  by  that  expression  is  meant 
that  said  land  was  reasonably  and  practically  level ;  and  with  re- 
spect to  the  alleged  representation  that  said  land  was  first-class 
fruit  land,  I  instruct  you  that  that  representation  refers  to  first- 
class  fruit  land  in  the  locality  in  question.^' 

I  2626(14).    WisooBSin 

The  jury  are  instructed  that,  if  one  person  represents  to  another 
as  true  that  which  he  knows  to  be  false  concerning  a  material  mat- 
ter,  and  makes  the  representation  in  such  a  way  and  under  such 
circumstances  as  to  induce  a  reasonable  man  to  believe  that  the 
matter  stated  is  true,  and  the  representation  is  meant  to  be 
acted  upon,  and  the  person  to  whom  the  representation  is  made, 
believing  it  to  be  true,  acts  upon  the  faith  of  it  and  suflFers  dam- 
age thereby,  this  is  fraud  sufficient  to  support  an  action  for  deceit.** 

The  jury  are  instructed  that  there  can  be  no  recovery  unless  the 
defendant  represented  as  true  a  material  matter  which  he  at  the 
time  knew  to  be  false,  or  did  not  have  reason  to  believe  to  be  true, 
and  made  the  representation  in  such  a  way  or  under  such  circum- 
stances as  to  induce  a  reasonable  man  to  believe  it  to  be  true,  and 
it  was  meant  to  be  acted  upon,  and  plaintiff,  believing  it  to  be  true, 
acted  upon  his  faith  in  it,  and  by  so  acting  sustained  damage.*^ 

18  Grant  v.  Huschke,  133  P.  447,  74  ao  Middleton   v.   Jerdee,  40  N.  W. 

Wash.  257.  629,  73  Wis.  39. 

!•  Grant  v.  Huschke,  133  P.  447,  74  at  Middleton  v.  Jerdee,  40  N.  W. 

Wash.  257.  629,  73  Wis.  39. 
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§  2627.     Falsity  of  representations 

You  are  instructed  that  if  you  believe,  from  the  testimony,  that 
the  defendant  made  no  representations  whatever,  but  simply  came 
here  and  stated  to  plaintiff  that  the  mule  had  died  and  he  wanted 
another  one,  and  plaintiff  gave  it  over  to  him,  and  that  in  doing  so 
defendant  made  no  representation  as  to  how  he  died,  or  no  false 
representation  with  the  intention  of  deceiving  plaintiff,  and  which 
did  not  deceive  him,  and  plaintiff  did  not  act  upon  it,  and  that  de- 
fendant did  not  willfully  conceal  from  plaintiff  some  facts  which 
he  should  have  stated  to  him  regarding  the  death  of  the  mule,  then 
you  need  not  go  any  further,  but  you  should  find  a  verdict  for  the 
defendant  right  then  and  there.** 

§  2628.  Positive  misrepresentations  as  necessary  element  of  cause 
of  action 

You  are  instructed  that,  in  order  to  make  out  deception  in.  this 
class  of  cases,  it  is  not  essential  that  false  assertions  should  be 
made  in  express  words,  but  one  may  accomplish  a  fraud  by  en- 
couraging  and  taking  advantage  of  a  delusion  known  to  exist  in  the 
minds  of  others,  especially  where  assertions  or  statements  are 
made  calculated  to  create  such  delusion.** 

You  are  instructed  that  if,  at  the  time  of  the  interviews  preceding 

the  execution  of  the  contract  of ,  H.  knew  or  had  reason  to 

believe  that  the  plaintiff  knew  or  relied  upon  him  for  such  informa- 
tion necessary  to  enable  plaintiff  to  enter  into  the  agreement,  then 
it  was  the  duty  of  H.,  when  he  undertook  to  impart  such  informa- 
tion, to  give  it  fully  and  accurately;  and  if,  under  such  circum- 
stances, H.  had  an  estimate  in  his  possession  of  the  quality  and 

quantity  of  the  timber  upon  this  land  by ,  and  knew  that 

plaintiff,  on  account  of  sickness,  was  unable  to  and  did  not  examine 
the  same,  and  H.  undertook  to  state  to  plaintiff  the  quantity  and 
quality  of  logs  shown  thereby,  then  it  became  his  duty  to  state  the 
same  fully  and  accurately.** 

§  2629.    Materiality  of  misrepresentations 
I  2629(1).    Idaho 

The  jury  are  instructed  that,  to  constitute  fraud,  a  misrepresen- 
tation must  be  as  to  a  material  fact ;  a  representation  in  relation  to 
a  fact  that  is  not  material  to  a  contract,  though  it  may  be  false  and 
known  to  be  false  by  the  person  making  it,  and  though  it  may  be 
acted  upon  by  the  other  party,  is  not  fraud.** 

sa  Rutherford  v.  Irby,  57  S.  a  927,  as  Busch  v.  Wilcox,  46  N.  W.  940, 

1  6a.  App.  499.    Plaintiff  sold  a  sick  82  Mich.  315. 

male   to   defendant,   and   agr^/ed,    if         24  Busch  y.  Wilcox,  46  N.  W.  940, 

mule  died,  to  give  defendant  another  82  Mich.  315. 

one,  provided  defendant  did  certain  2b  Breshoars  v.    Callender,  131  P, 

things   with    respect   to   curing    the  I5p  23  Idaho,  348. 
mule  80ld« 
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The  court  instructs  the  jury  that,  if  a  misrepresentation  is  not  ma- 
terial, a  person  has  no  right  to  act  upon  it,  and  if  he  does  he  is  not 
entitled  to  relief  or  redress  on  the  grounds  of  fraud ;  the  question  is 
not  whether  the  person  to  whom  the  representation  was  made 
deems  it  material,  but  the  question  is  whether  it  was  in  fact  ma- 
terial, and  if  the  defendant  in  this  case  made  representations  which 
were  false,  and  which  at  the  time  they  were  made  he  knew  to 
be  false,  and  if  you  find  that  such  representations  were  not  material 
and  that  the  plaintiffs  in  this  case  had  no  right  to  act  upon  them, 
the  plaintiffs  cannot  recover.^* 

I  2629(2).   Marylaad 

You  are  instructed  that  the  representations  of  defendant,  men- 
tioned in  the  evidence,  must  have  been  with  regard  to  a  material 
matter  to  constitute  the  basis  of  an  action  for  deceit,  and  that  to  be 
material  they  must  have  been  with  respect  to  ascertainable  facts, 
as  distinguished  from  mere  matters  of  opinion  or  speculation.'^ 

i  2629(3).    Massadittsotts 

The  trial  court  instructs  the  jury  that  if  the  plaintiffs  were  taken 
over  the  farm  by  the  defendants,  and  were  shown  the  bounds,  so 
that  the  plaintiffs  knew  where  the  farm  was  and  what  was  compris- 
ed within  the  bounds,  it  would  not  be  of  any  consequence  that  rep- 
resentations may  have  been  made  by  the  defendant  in  relation  to 
the  acreage.** 

§  2629(4).    Minnesota 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff,  with  a  view  to  purchasing  certain  real  estate  owned  by 

,  applied  to  defendant  for  information  concerning  such  real 

estate,  stating  to  defendant  his  object  in  desiring  such  information, 
and  that  defendant  made  false  representations  as  to  the  condition, 
quality,  or  other  matters  affecting  the  value  of  such  real  estate, 
then  such  representations  were  concerning  a  fact  material  to  the 
purchase  which  plaintiff  contemplated.* 

§  2630.    Expression  of  opinion  as  actionable  fraud 

I  2630(1).    KsBtas 

You  are  instructed  that  a  representation  that  a  certain 
well  is  a  good  well,  or  that  it  will  supply  plenty  of  water,  without 
stating  the  amount,  would  be  a  mere  e>q)ression  of  opinion  on  the 
part  of  the  person  making  said  statement,  and  would  constitute  no 

^  Breshcanr  v.  CaUender,  131  P.  804,  202  Masa  148,  23  Lu  R.  A.  (N. 

15.  28  Idaho,  348.  S.)   487,   132   Am.    St   Befi.  4Si  Id 

2T  Robinson  v.  Parks,  24  A.  411,  76  Ann.  Cas.  500. 

Md.  118.  39  Basterud  ▼.  FarHngton,  31  N.  W. 

>•  Mabardy  v.  McHugh,  88  N.  B.  860,  36  Minn.  320. 
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ground  for  the  allowance*  of  damages  in  case  the  same  were  on- 
true.*^ 

f  2630(2).    Marylaad 

The  juiy  are  instructed  that  the  plaintiff  is  not  entitled  to  recover 
on  account  of  any  representations  they  may  find  the  defendants,  or 
either  of  them,  may  have  made  to  the  plaintiff,  that  the  stock  of 
the Company  would  pay  as  much  as per  cent,  divi- 
dend, or  for  any  other  expression  of  opinion  concerning  the  future 
value  and  profitableness  of  the  business  they  were  carrying  on, 
and  the  jury  must  exclude  such  representations  as  constituting  a 
basis  of  recovery  in  this  action.*^ 

You  are  instructed  that  a  representation  which  merely  amounts 
to  a  statement  of  opinion,  judgment,  probability,  or  expectation,  or 
is  vague  and  indefinite  in  its  terms,  or  is  merely  a  loose,  conjectural, 
or  exaggerated  statement  cannot  be  made*  the  basis  of  an  action  for 
deceit,  though  it  may  not  be  true,  for  a  party  is  not  justified  in 
placing  reliance  upon  such  statement  or  representation.'* 

12630(3).    OfHOa 

I  instruct  you  that  the  expression  of  an  opinion  is  not  a  represen- 
tation and  does  not  amount  to  a  fraud,  although  false.  So.  if  the 
purchasers  had  an  opportunity  to  examine  the  property  and  ascer- 
tain its  value,  and  no  fiduciary  relationship  existed  between  them 
and  the  defendant,  the  defendant's  representation  as  to  the  value  of 
the  property,  if  any  he  made,  is  but  the  expression  of  an  opinion 
and  not  actionable,  even  though  false  and  fraudulent.^' 

I  instruct  you  that  general  assertions  or  expressions  of  a  seller 
in  commendation  of  his  land  and  bragging  upon  it,  commonly  call- 
ed "dealers'  talk,"  do  not  constitute  any  ground  for  an  action  of 
deceit  or  fraud ;  such  statements  are  generally  regarded  in  the  law 
as  mere  expressions  of  opinion,  upon  which  a  purchaser  cannot  safe- 
ly rely.'* 

You  are  instructed  that  the  evidence  in  this  case  tends  to  show 
that  these  parties  had  some  kind  of  an  agreement  in  regard  to  lo- 
cating of  the  plaintiff  on  lands  which  he  desired  to  settle  upon  and 
secure  as  a  homestead,  and  tends  to  show  that  the  defendant  rep- 
resented that  he  knew  of  a  piece  of  land  which  plaintiff  could  settle 
upon,  and  that  he  took  plaintiff  out  to  this  place  and  showed  him 
the  land,  and  while  they  were  there  it  appears  that  there  were  some 

t«  ziiq>ami  .▼.  Roy,  170  P.  387,  102  as  McCabe  v.  EeUeher,  175  P.  606, 

Kan.  188.  90  Or.  45. 

SI  Robertson  v.  Parks,  76  Bid.  11S»  >«  McCabe  r.  KeUeher,  176  P.  608, 

24  A.  411.  90  Or.  45. 

33  Robinson  v.  Parks,  24  A.  411,  76 
Md.  118. 
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*  indications  of  mining  having  been  carried  on  on  the  premises,  and 
some  conversation  took  place  there  about  that.  Now  a  statement  or 
conversation  which  simply  expressed  the  opinion  of  the  defendant 
in  regard  to  the  question  as  to  whether  or. not  there  Was  a  mining 
claim^  or  that  it  had  been  abandoned  or  forfeited,  would  not  be  a 
inisrepresentatiQii  .of  a  fact^.  su^h  as  would  entitle  the  plaintiff  to 
recover j  if  he  simply  gs^ve  a  statement  as  to  what  he  deemed  the 
law  was  in  regard  to  that  matter.*' 

§  2631.  Expression  of  opinion  on  subject  by  one  possessing  special 
knowledge  with  respect  thereto 
You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  had  sustained  a  fracture  at  the  base  of  the  skull  and  that 
such  injury  was  incurable,  that  defendant  was  a  surgeon  possessing 
special  knowledge  and  skill  with  respect  to  treatment  of  personal 
injuries,  and  that  plaintiff  was  an  illiterate  man,  that  after  an  ex- 
amination of  plaintiff's  injury  defendant  represented  to  plaintiff 
that  he  could  and  would  be  restof-ed  to  health  by  treatment,  that  de- 
fendant made  such  representation  for  the  purpose  of  inducing 
plaintiff  to  pay  over  the  sum  of  $ to  himself,  or  to  the  insti- 
tute which  he  represented,  or  to  both,  that  he  made  'such  repre- 
sentation as  true  of  his  own  knowledge,  without  knowing  whether 
it  was  false  or  true,  and  not  believing  it  to  be  true,  and  that  de- 
fendant knew  by  his  previous  examination  of  plaintiff  that  he 
could  not  recover* his  health,  and  that  plaintiff  relied  on  such  state- 
ment of  defendant,  and  was  thereby  induced  to  pay  to  defendant 

the  said  sum  of  $ — : for  treatment  which  resulted  in  no  benefit 

to  plaintiff,  then  you  should  find  for  the  plaintiff.** 

§  2632.    Necessity  of  showing  intent  to  cheat  and  defraud 

I  2632(1).    Coaaeotlout 

The  jury  are  instructed  that,  if  fraudulent  representations  are 
made  to  one,  who  acts  in  reliance  upon  them  to  his  damage,  he 
can  maintain  an  action  therefor,  without  adducing  express  evi- 
dence of  an  intent  to  deceive." 

t  2632(2).    MaiRe 

The  court  instructs  the  jury  that,  if  one  person  makes  a  state- 
ment of  a  positive  fact,  the  truth  of  which  can  be  ascertained,  as 
of  his  own  knowledge,  and  such  statement  concerns  a  material  fact 
and  is  the  representation  of  a  fact,  and  not  the  mere  expression  of 
an  opinion,  and  that  statement  is  untrue,  and  he  has  made  that 

«8  David  v.  Moore,  79  P.  415,  46  Or,  »7  Schoefleld  Gear  &  PuUey  Ca  t, 

148.  Schoefleld,  40  A.  1046,  71   Conn.  1. 

<•  Hedin   v.    Minneapolis   Surgical  This  is  proper,  in   connection  with 

Institute,  64  N.  W.  158,  62  Minn.  146,  other  instructions  as  to  scienter. 
35  L.  R.  A.  417,  54  Am.  St.  Rep.  628. 
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statement  for  the  purpose  of  inducing  another  party  to  act  upon 
it,  and  the  other  party  relying  upon  the  statement,  being  induced 
by  the  statement,  and  without  knowledge  of  its  falsity  on  his  own 
part,  does  act  upon  such  statement  to  his  damage,  then  such  state- 
ment is  such  a  misrepresentation  as  will  sustain  an  action  of  de- 
ceit, and  it  is  not  necessary  that  the  false  statement  should  be  made 
with  a  fraudulent  purpose  and  with  intention  on  his  part  to  cheat 
or  defraud.** 

{  2632(3).    Maryland 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that 
the  defendants  acted  in  their  dealing  with  the  plaintiff  openly  and 

in  good  faith,  and  the  plaintiff  purchased shares  of  stock  in 

the  ■  Company,  a  corporation  in  which  the  defendants  were 

oflScers,  and  further  find  that  loss  and  damage  resulted  to  the  plain- 
tiff by  reason  of  said  purchase  of  stock,  the  plaintiff  cannot,  re- 
cover in  this  suit,  even  should  the  jury  believe  from,  the  evidence 
that  said  loss  and  damage  was  the  direct  result  of  the  subsequent 

management  of  said  corporation  by  the  defendants.** 

.  •« 

§  2633.    Scienter  as  element  of  deceit 

I  2633(1).   Alabama 

You  are  instructed  that  a  representation  is  not  fraudulent,,  unless 
the  party  making  the  same  had  the  knowledge  that  it  was  false,  or 
unless  he  made  a  fraudulent  or  reckless  representation  of  fact  as 
true,  which  h6  did  hot  know  to  be  false,  but  by  which  h«i  intended 
to  deceive  the  party  to  whom  the  same  was  made.**  . 

The  jury  is  instructed  that,  if honestly  stated,  to  plaintiff 

the  condition  of  the  engine  as  the  said believed  the  same  to 

exist  at  the  time  of  the  sale,  the  jury  must  find  the  issues  for  the 
defendant.** 

You  are  instructed  that  you  cannot  find  a  verdict  for  the  pllaintiff 

on  account  of  the  falsity  of  any  representations  which may 

have  made  to  plaintiff,  unless  the  jury  are  reasonably  satisfied, 

from  the  evidence,  that  at  the  time  of  said  statements  said 

knew  that  the  same  were  false,  or  made  the  statements  fraudulent- 
ly or  recklessly  as  true,  with  the  intention  to  deceive  the  plaintilf.** 

i  2833(2).    California 

You  are  instructed  that,  if  the  jury  finds  that  defendant  was  a  di- 
rector at  the  time  the  sale  of  stock  was  made  to  plaintiff,  and  at 

38  Pierce  v.  Cole,  85  A.  567,  110  Me.  «i  KUby    Locomotive    &    Madiine 

134.  Works  v.  D.  B.  Lacy  &  Son,  67  So. 

w  Robertson  y.  Parks,  76  Md.  118,  754»  12  Ala.  App.  464. 

24  A.  411.  *2  Kllby    Locomotive    &    Machine 

40Kilby    Locomotive    ft    Machine  Works  v.  0.  B.  Lacy  &,  Son,  67  So. 

Works  ▼.  D.  B.  Lacy  &  Son,  67  So.  754,   12  Ala.  App.  464. 
754,   12   Ala.   App.  464. 
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the  time  the  prospectus  was  being  used  by  the  company  to  her 
knowledge,  and  finds  that  said  prospectus  contains  the  false  rep- 
resentations alleged  in  plaintiff's  complaint,  and  that  these,  or  any 
one  of  these,  alleged  false  representations  induced  plaintiff  to  buy 
said  stock,  and  were  made  with  the  intent  to  induce  the  public  to 
buy  said  stock,  and,  further,  that  although  defendant  and  the  other 
directors  believed  the  representations  true,  still  if  they  were  made 
positively  in  a  manner  not  warranted  by  the  information  that  they 
had,  then  the  sale  was  actually  fraudulent.** 

I  2633(3).   Delaware 

You  are  instructed  that  any  afRrmation  or  opinion  expressed  by 
the  defendant  through  his  agent  as  to  the  character  or  value  of  the 
farm  in  question  which,  in  fact,  was  false,  is  not  alone  sufficient  in 
law  to  establish  fraud;  but  the  representation  to  be  fraudulent 
must  have  been  false  and  known  by  the  person  making  it  to  be  so 
at  the  time.** 

i  2633(4).    lndi«oa 

You  are  instructed  that  if  a  party,  for  the  purpose  of  inducing 
another  party  to  purchase  property,  makes  material  representa- 
tions concerning  the  soundness  of  property,  which  representations 
the  other  party  relies  upon  and  believes  in  good  faith  without 
knowing  the  contrary,  and  thereon  purchases  the  property,  which 
turns  out  to  be  defective  and  not  as  represented,  by  reason  of  which 
the  purchaser  is  damaged,  the  party  making  such  representations 
will  be  liable  to  the  injured  party  in  damages  as  for  fraud,  without 
regard  as  to  whether  the  party  making  such  representations  knew 
at  the  time  he  was  making  them  that  they  were  false.** 

You  are  instructed  that  if  the  stallion  in  question  was  in  fact 
afflicted  with  summer  sores  at  the  time  of  its  purchase  by  the  plain- 
tiff, although  such  disease  was  in  its  incipient  or  dormant  stage 
at  tFat  time,  which  rendered  said  stallion  unsound  at  that  time, 
and  if  you  believe  from  the  evidence  that  the  defendant  company, 
not  knowing  whether  said  stallion  was  afflicted  with  summer  sores 
or  whether  it  was  unsound,  by  its  agent  represented  to  the  plain-  j 
tiff,  for  the  purpose  of  inducing  him  to  purchase  said  stallion,  that 
it  was  not  afflicted  with  summer  sores,  or  that  it  was  sound,  which 
statement,  or  statements,  the  plaintiff  believed  and  relied  upon 
and,  so  relying,  purchased  said  stallion,  and  that  said  statements 
turned  out  to  be  untrue,  if  they  were  untrue,  then  the  plaintiff 
would  be  entitled  to  recover  in  this  case.** 

*•»  Neff  V.  Mattem,  151  P.  382,  28  Co.  v.  Pratt,  110  N.  E.  243,  eo  Ind. 

Cal.  App.  99.  App.  131. 

**  Ranch  v.   Lynch,  89  A.   184,  4  *«  May  wood  Stock  Farm  Importing 

Boyce,  446.  Co.  v.  Pratt,  110  N.   B.  243,  «0  Ind. 

*5  Maywood  Stock  Farm  Importing  App.  131. 
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{2633(5).    Iowa 

You  are  instructed  that  an  unqualified  statement  that  a  fact  ex- 
ists, made  for  the  purpose  of  inducing  another  to  act  upon  it,  im- 
plies that  the  person  who.  makes  it  knows  it  to  exist,  and  that  he 
speaks  from  his  own  knowledge.  And  if  the  fact  does  not  exist, 
and  the  defendant  states,  as  of  his  own  knowledge,  that  it  does, 
and  thereby  induces  another  to  act  upon  his  statement  .to  his  in- 
jury, the  law  will  impute  to  him  a  fraudulent  purpose.*' 

I  2633(6).    MaryiaRd 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  knowingly  told  a  falsehood  concerning  a  material 
fact,  or  made  a  positive  representation  of  a  material  fact  as  true, 
when  he  did  not  know  it  to  be  true,  and  had  no  reasonable  ground 
for  believing  in  its  truth,  with  the  intent  to  induce  plaintiff  to  pur- 
chase the  shares  of  stock  mentioned  in  .the  evidence,  and  did  there- 
by induce  the  plaintiff  to  enter  into  a  contract  for  the  purchase  of 
such  shares  which,  but  for  such  misrepresentations,  plaintiff  would 
not  have  entered  into,  and  the  plaintiif  was  injured  by  entering 
into  such  contract  in  reliance  upon  such  representations,  then  you 
will  find  for  the  plaintiff.** 

12633(7).   Mtohlgaa 
You  arc  instructed  that  if,  at  the  time  H.  met  plaintiff  at ^-, 


he  (H.)  had  two  different  estimates  of  the  land  in  question,  one 

showing  a  much  smaller  quantity,  and  in  quality  inferior  to 's 

estimate,  and  he  (H.),  knowing  that  plaintiff  was  relying  upon 
him  for  information  as  to  quantity  and  quality  in  order  to  enter 
into  the  agreement  of ,  and  you  further  find  that  H.  under- 
took to  impart  to  plaintiff  such  information,  then  it  was  H.'s  duty 
to  inform  plaintiff  as  to  the  quantity  and  quality  shown  by  each 
estimate,  and  if  you  find  that  he  did  not  exhibit  to  plaintiff  the 
smaller  estimate,  in  order  to  induce  plaintiff  to  enter  into  the 
agreement  of ,  in  reliance  upon  the  accuracy  of 's  es- 
timate, and  you  further  find  that  the estimate  was  grossly 

inaccurate,  both  as  to  quantity  and  quality,  and  that  the  other  es- 
timate was  substantially  correct,  these  would  constitute  such  a 
fraud  as  would  enable  the  plaintiff  to  recover.** 

You  are  instructed  that  if  you  find  H.,  acting  as  agent  for  de- 
fendant, knew  that  plaintiff  did  not  know  the  quantity  of  timber 
upon  the  land  in  question,  that  is,  if  he  did  not  know  from  any 
thing  except  from  what  he  had  heard,  because  the  evidence  shows 
that  none  of  these  men  had  ever  been  upon  the  land,  and  what  they 

*T  Hess  V.   McCardell,  166  N.  W.  *•  Busch  v.  Wilcox,  46  N.  W.  WO,  82 

470,  182  Iowa,  1121.  Mich.  315. 

«•  Robinson  y.   Parks,  24  A.  411, 
76  Md.  11& 
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depended  upon  was 's  figures,  and  the  books  and  the  map, 

and  that  there  was  also  another  estimate  there  got  up  by 

and  ,  and  expected  that  plaintiff  would,  in  entering  upon 

the  agreement,  rely  upon  such  information  as  he  (H.)  might  give 
him,  and  you  further  find  that  H.  did,  in  good  faith,  make  material 
representations  as  to  quality  and  quantity  of  timber  to  be  lum- 
bered, and  at  the  same  time  he  made  such  representations  stated 

that  he  made  them  upon  's  estimates,  which  he  believed 

to  be  correct,  and  that  plaintifiF,  relying  upon  such  representations, 

did  enter  into  these  agreements  of  ,  and  you  further  find 

that  there  was  not  upon  the  land  the  timber,  either  in  quantit)- 
or  quality,  as  represented,  the  plaintiff  would  be  entitled  to  re- 
cover. The  law  of  this  state  considers  the  deceptive  influence  of 
such  misrepresentations,  though  made  innocently,  as  eflfective  in 
inducing  the  contract,  and  the  consequences  to  plaintiflf  as  serious 
as  though  the  same  had  proceeded  from  a  vicious  motive;  the 
result  in  either  case  would  be,  in  contemplation  of  law,  a  fraud 
upon  plaintiff,  and  would  entitle  him  to  recover  such  damages  as 
he  has  sustained  thereof — that  is,  if  H.  said  or  did  anything  that 
was  untrue.*^ 

i  2633(8).    Minnesota 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  sold  said  horse  of  his  to  the  plaintiff,  and  at  the 
time  of  such  sale  fraudulently  concealed  from  plaintiff  any  un- 
soundness or  disease  then  existing  in  said  horse,  which  proved  a 
contagious  infection  and  incurable  disease,  and  that  defendant 
with  knowledge  that  the  horse  was  sick,  falsely  represented  that  it 
was  sound  and  free  from  disease,  and  that  plaintifiF  relied  upon 
such  representations  in  making  the  purchase,  and  if  you  further 
finf  from  the  evidence  that  the  horse  was  unsound,  and  affected 
with  an  incurable  and  contagious  disease,  at  the  time  of  such  pur- 
chase, you  will  find  for  plaintiff.*^ 

I  2633(9).    Ml88l88l|»pi 

You  are  instructed  that  for  one  to  assert  as  a  fact  that  of  which 
the  party  so  asserting  has  no  knowledge  or  well-founded  belief  is 
knowingly  to  make  a  false  statement,  if  such  assertion  is  false.®* 

I  2633(10).     Missouri 

You  are  instructed  that  if,  to  induce  the  plaintiff  to  act  thereon, 
defendant  falsely  made  any  one  of  the  representations  of  the  char- 
acter and  for  the  purposes  as  submitted  in  the  foregoing  instruc- 
tion   ,  knowing  at  the  time  that  it  was  false,  then  the  jury 

8  0  Bnsc^  ''    Wilcox,  46  N.  W.  940,  ^i  Johnson  v.  Wallow«r,  18  Miim. 

82  Midi.  315.  2S8  (OiL  262). 

5  2  Sims  y.  EUand,  57  MUs.  607. 
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must  find  that  it  was  fraudulent ;  or  if  defehdant,  without  knowl- 
edge of  its  falsity,  did  make  any  one  of  such  representations  to 
induce  plaintiff  to  act  thereon,  assuming  or  intending  to  convey 
the  impression  that  he  had  actual  knowledge  of  its  truth,  though 
conscious  that  he  had  no  such  knowledge,  then  such  representa- 
tion was  just  as  fraudulent  as  if  he  had  made  it  actually  knowing 
that  it  was  false.  If  any  representation  was  so  made  and  was 
fraudulent,  as  that  word  is  herein  defined,  then  defendant  cannot 
claim  that  he  did  not  intend  thereby  to  actually  injHre  or  to  actu- 
ally defraud  plaintiff,  or  that  he  was  innocent  and  acted  honestly 
and  in  good  faith  in  relation  thereto.'* 

§  2634.  Making  false  statement  recklessly  as  of  own  knowledge 
$2634(1).    Florida 

The  court  further  instructs  you  that  it  is  not  necessary  for  the 
plaintiffs  to  prove  that  the  defendant  had  actual  knowledge  of  the 
falsity  of  the  representation  made,  if  you  believe  such  representa- 
tion was  made  and  it  was  false;  but  it  is  sufficient  that  the  de- 
fendant made  the  representation  as  of  his  own  knowledge,  or  in 
such  absolute  unqualified  and  positive  terms  as  to  imply  his  per- 
sonal knowledge,  when,  in  truth,  defendant  had  no  knowledge 
whether  the  representation  was  true  or  false.*' 

You  are  instructed  that,  if  a  party  has  no  knowledge  on  which 
to  base  a  belief,  he  is  considered  reckless  in  making  a  statement 
pretending  to  give  facts ;  and  if  you  believe  from  a  preponderance 
of  the  evidence  that  the  defendant  made  the  representation  charged 
in  the  declaration  to  the  plaintiffs,  meaning  that  plaintiffs  should 
act  upon  it,  that  such  representation  was  false,  and  that  the  de- 
fendant had  no  knowledge  on  which  to  base  his  belief,  such  rep- 
resentation was  recklessly  made,  and,  if  the  plaintiffs,  believing 
such  representation  to  be  true,  acted  upon  it  and  were  thereby 
injured,  your  verdict  must  be  for  the  plaintiffs.*^ 

The  court  further  instructs  you  that  a  corrupt  intent  to  deceive 
is  not  necessary  to  the  plaintiffs*  cause  of  action.  It  is  not  nec- 
essary that  the  plaintiffs  should  prove  the  representation  to  have 
been  intentionally  fraudulent,  if  the  representation  was  known  to 
be  false,  and  was  made  with  intent  to  induce  plaintiffs  to  credit 

.     If  the  defendant,  without  any  knowledge  of  the  truth  or 

falsity  of  the  representation,  wrote  the  plaintiffs  as  alleged,  but 
represented  his  statement  as  true  of  his  own  knowledge,  the  law 
infers  that  the  defendant  intended  to  deceive.    The  intention  of  the 

Bs  Western  Cattle  Brokerage  Co.  v.  sc  upchurch  v.  Mizell,  40  So.  29, 

Gates,  89  S.  W.  382,  190  Mo.  391.  50  Fla.  456. 

ssUpchurch  y.   Mizell,  40  So.  29, 
50  Fla.  456. 
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defendant  to  deceive  may  be  proved  by  showing  that  the  defend- 
ant, having  no  knowledge  of  the  truth  or  falsity  of  his  statement, 
yet  represented  his  statement  to  be  true  of  his  own  knowledge. 
The  only  proof  of  fraudulent  intent  required  is  that  the  defendant 
made  a  statement  as  of  his  own  knowledge,  which  was  false,  not 
having  any  knowledge  of  the  truth  or  falsity  thereof.*' 

S  2634(2).    MlnR080ta 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant  made  the  statements  and  representations  complained  of 
as  to  the  grade  of  the  lot  in  question,  and  made  them  positively 
and  unequivocally  as  of  his  own  knowledge,  then  ,it  makes  no  dif- 
ference whether  defendant  knew  the  real  facts." 

§  2635.    Representations  concerning  matters  not  susceptible  of  ex- 
act knowledge 
The  jury  are  instructed  that,  where  the  representation  is  con- 
cerning a  condition  of  affairs  not  susceptible  of  exact  knowledge, 
the  assertion  of  knowledge  is  to  be  taken  as  meaning  no  other  than 
a  strong  belief  founded  upon  what  appears  to  the  defendant  to 
be  reasonable  and  certain  grounds.    In  such  a  case  the  question 
I  is  wholly  one  of  good  faith." 

§  2636.    Effect  of  disclaimer  of  personal  knowledge 

I  I  2636(1).    Calif emia 

I  You  are  instructed  that  if  the  representations  made  to  the  plain- 

tiff, as  to  the  value  of  the  property  sold,  were  untrue,  yet  defend- 
ant would  not  be  liable  if  the  defendant  professed  to  rely  on  the 
knowledge  of  others,  and  gave  the  source  of  his  information,  which 
plaintiff  consulted,  unless  the  defendant  knew  or  had  reason  to  be- 
lieve such  representations  were  untrue.'^ 

§  2636(2).    Miohioan 

The  jury  are  instructed  that,  if  a  person  receives  information 
from  others  and  believes  it,  repeats  it,  explaining  that  he  has  no 
personal  knowledge,  he  is  not  guilty  of  fraud.  Therefore,  if  you 
find  that  the  defendant  received  information  from  others  and  re- 
peated that  information  to  plaintiff,  and  explained  to  plaintiff  the 
sources  of  his  information,  he  is  not  guilty  of  any  frauds  if  he  acted 
honestly  and  in  good  faith.** 

BTUpcharch  v.  Mlzell,  40  So.  29,  »»Krau8e  v.  Cook,  108  N.  W.  81, 

60  Fla.  466.  144  Mich.  366. 

68  Bullitt  V.  Farrar,  43  N.  W.  566,  «o  Hanscom  y.  Drullard,  21  P.  736; 

42  Minn.  8,  L.  B.  A.  149,  18  Am.  St      79  CaL  234. 

Rep.  485.  •!  Kraiise  v.  Cook,  108  N.  W.  81, 

144  Mich.  365. 
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§  2637.    Liability  for  statements  in  prospectus  prepared  by  others 

You  are  instructed  that  if  the  jury  find  from  the  evidence  that 

neither  of  the  defendants , ,  and prepared  the 

prospectus  read  in  evidence,  but  that  the  same  was  prepared  by 

some  other  officer  or  officers  of  the Company,  and  if  you 

further  find  from  the  evidence  that  the  facts  stated  in  said  pro- 
spectus were  in  accord  with  reports  and  investigations  made  by 
experts  or  representatives  of  the  said  company,  and  were  in  ac- 
cord with  the  information  obtained  by  the  defendants,  and  if  you 
further  find  that  said  defendants  honestly  believed  the  statements 
contained  in  said  prospectus  were  true,  and  did  not  leam  of  any 
misstatements  of  fact  therein  (if  there  were  any  misstatements  of 
fact  therein)  prior  to  the  purchase  of  stock  by  the  plaintiff,  then 
the  defendants  are  not  liable  for  any  misrepresentations  or  state- 
ments in  said  prospectus,  even  though  it  may  have  afterwards  de- 
veloped tfiat  the  same  were  untrue.** 

The  court  instructs  the  jury  that  the  defendants  are  not  liable 
in  this  action  for  any  neglect  or  failure  on  their  part  to  make  per- 
sonal investigations  to  verify  the  correctness  of  the  statements 
contained  in  the  prospectus  read  in  evidence,  provided  that  the 
statements  contained  therein  were  in  accordance  with  the  reports 
to  the  defendants  by  other  officers  of  the  corporation,  and  provided 
the  defendants  honestly  believed  the  statements  contained  therein 
to  be  true,  and  had  no  reason  to  believe  that  any  statements  there- 
in contained  were  false.** 

You  are  instructed  that,  even  though  the  jury  may  find  and  be- 
lieve from  the  evidence  that  the  defendant  made  representations  or 
statements  to  the  witness regarding  the  character  and  con- 
dition of  the  property  of  the Company,  and  even  though 

you  may  find  from  tiie  evidence  that  some  one  or  more  of  such 
statements  were  not  true,  yet  if  you  further  find  and  believe  from 
the  evidence  that  such  statements,  if  any,  were  made  by.  the  said 
defendant  in  good  faith,  honestly  believing  the  same  to  be  true, 
and  such  belief  was  based  on  his  own  examination  and  on  reports 
from  other  persons  on  which  he  relied,  and  that  the  said  defendant 
had  no  purpose  or  intent  to  mislead,  deceive,  or  defraud  the  plain- 
tiff thereby,  then  the  plaintiff  cannot  recover  on  account  of  any 
of  said  statements.** 

•2  Peters  ▼.  Lohman,  156  S.  W.  «*  Peters  y.  Lohman,  156  8.  W. 
783,  171  Mo.  App.  465.  788,  171  Mo.  App.  465. 

«» Peters   v.    Lohman,   166    S.   W, 
7S3,  171  Mo.  App.  465. 
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§  2538.    Necessity  of  showiiig  reliance  on  representations 

f  2638(1).    Maryland 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  in  the  year,^ ,  the  defendants  P.  and  H.,  formed  a  co- 
partnership in  the  city  of under  the  name  of  P.  &  Co.,  for 

the  purpose  of  carrying  on  the  fertilizing  business,  and  that  there- 
after F.  became  a  member  of  said  firm  and  contributed  to  the  capi- 
tal thereof  $ for  a  one-third  interest  therein,  and  that  there- 
after said  F.  retired  from  said  firm,  and  the  defendant  M.,  on  or 

about  the ,  became  a  member  thereof,  and  contributed  the 

sum  of  $ in  cash  for  a  one-third  interest  therein,  and  that 

thereafter  the  said  firm  of  P.  &  Co.  dissolved  for  the  purpose  of 
continuing  said  business  under  the  management  of  a  company,  and 

to  that  end,  on ,  the  defendants,  together  with  S.,  formed  a 

copartnership  known  as  the  Company,  under  the  general 

incorporation  law  of  the  state,  for  the  object  and  purpose\:ontained 
in  the  certificate  of.  incorporation  and  the  prospectus  of  said  com- 
pany oflFered  in  evidence,  and  that  after  the  organization  of  said 
company  and  the  issue  of  stock  to  the  defendants  M.,  H.,  and  P.,  as 
mentioned  in  the  evidence,  the  directors  of  said  company  inserted 

in  the ,  on  the day  of ,  the  advertisement  offered 

in  evidence,  soliciting  subscriptions  to  the  stock  of  said  company- 
and  inviting  an  investigation  of  its  affairs,  as  therein  mentioned,  and 
that  the  plaintiff,  in  response  to  said  advertisement,  and  with  a 
view  of  purchasing  stock  therein,  made  inquiry  into  the  extent 

and  development  of  the  fertilizing  business  in  the  city  of , 

and  also  as  to  the  financial  responsibility  and  standing  of  the  de- 
fendants, and  thereafter  visited  the  office  of  said  corporation  on 
: —  street,  and  at  his  request  the  defendants  placed  at  his  dis- 
posal all  the  ledgers,  books  of  accounts,  collection  books,  and  other 

records  containing  the  transactions  of  said  P.  &  Co.  and  the 

Company,  for  the  purpose  of  making  examination  of  the  same,  and 
shall  further  find  that  the  plaintiff  is  an  expert  bookkeeper  or  ac- 
countant, and  that  he  devoted  two  or  three  weeks  to  an  examination 
of  said  books  and  records,  and  shall  further  find  that  M.  the  for- 
mer bookkeeper  of  said  P.  &  Co.,  offered  to  the  plaiintiff  any  assist- 
ance or  information  which  he  might  need  in  the  examination  or 
understanding  of  said  books  or  records,  and  that  the  plaintiff  de- 
clined said  offer  and  preferred  to  make  said  exapiination  without 
the  assistance  of  the  defendants,  and  shall  further  find  that,  after 
finishing  the  examination  of  said  books  and  records,  the  plaintiff 

subscribed  to shares  of  the  stock  of  said  company,  and  shall 

further  find  that  said  books  and  records  showed  the  assets  and  lia- 
bilities of  said  P.  &  Co.,  and  also  what  part  of  said  assets  con- 
sisted of  open  accounts  and  bills  receivable  overdue,  and  placed  in 
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the  hands  of  attorneys  or  collection  agents  for  collection,  then  the 
plaintiff  is  not  entitled  to  recover  in  this  action  with  respect  to 
any  representations  made  by  the  defendants,  or  any  of  them,  as  to 
the  character,  consideration,  or  value  of  said  assets,  accounts^  or 
bills  so  overdue  and  in  course  of  collection  as  aforesaid.^ 

I  2638(2).    Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  plaintiff  was  induced  to  purchase  the  land  mentioned  in  the 
evidence  through  and  by  both  the  false  and  fraudulent  representa- 
tions of  defendant  and  such  information  as  he  may  have  obtained 
from  other  sources,  even  then  the  plaintiff  ought  to  recover.** 

I  2638(3).    N«lMi»i(a 

You  are  instructed  that,  before  plaintiff  can  recover  in  this  ac- 
tion, it  must  establish  by  a  preponderance  of  the  evidence,  as  to 
one  or  all  of  its  first  three  claims  as  explained  in  the  foregoing  in- 
struction:    First,  that  the  representation  or  representations  as 

charged  in  the  petition  were  made  by  defendant  to ;  second, 

that  the  representations  were  false ;  third,  that believed  the 

representations  to  be  true;    fourth,  that  — ,  in  making  the 

purchase,  relied  upon  the  representations,  and  was  only  induced 

to  make  the  purchase  because  of  the  same ;  and,  fifth,  that,  for  the 

reason  the  cattle  were  not  as  represented,  plaintiff  has  suffered 

damages.*' 

i  2638(4).    NdW  Ydfk 

You  are  instructed  that,  to  maintain  an  action  for  fraud  and  de- 
ceit based  upon  fraudulent  representations,  such  representations 
must  have  influenced  the  other  party  to  the  contract* 

I  2638(5).    WitOMSiB 

You  are  instructed  that,  in  order  to  answer  this  question  (the 
third  one)  in  the  affirmative,  you  must  find  from  the  evidence  that 
the  plaintiffs  believed  said  statement  to  be  true,  and  that  said  state- 
ment constituted  a  material  inducement  for  them  to  purchase  the 
land.  It  is  not  necessary,  however,  that  the  plaintiffs  should  have 
relied  exclusively  upon  such  statement  as  an  inducement  to  the 
plaintiffs  to  purchase  the  land,  if  such  statement  exerted  a  mate- 
rial influence  upon  their  minds,  inducing  them  to  purchase.** 

<s  Robertson  v.  Parks,  76  Md.  118,  tionable  false  representation  must  be 

24  A.  411.  an  assertion  of  a  fact  as  a  fact,  and 

«  Becraft  y.   Grist,  52  Mo.  App.  not  merely  an  expression  of  an  opin- 

586.  ion. 

•7  Hitchcock  V.  Gothenburg  Water  •Purman  v.    Titus,  40  N.  Y.  Su- 

Power   &  Irrigation  Oo.,  96  N.  W.  per.  Ct.  284. 

638»   4   Neb.    Unoif.    620.      niis   In-  «« Darlington  y.  J.  L.  Gates  Laii4 

stniction    might    weU    be   acoompa-  Co.,  136  N.  W.  72»  151  Wis.  461. 
nied  by  an  instmction  that  an  ac- 
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§  2639.    Rig^t  to  rdy  on  representatioas  and  duty  of  compl 
party  to  investigate 

I  2639(1).    Calif ornla 

You  are  instructed  that  plaintiff  cannot  recover  in  this  action 
unless  he  was  deceived  by  the  alleged  representations,  and  if  the 
means  of  knowledge  are  at  hand,  equally  available  to  both  parties, 
and  the  subject  of  purchase  is  alike  open  to  their  inspection,  if  the 
purchaser  does  not  avail  himself  of  these  means  and  opportunities, 
he  will  not  be  heard  to  say  that  he  has  been  deceived,  unless  he  was 
induced  by  the  trick  or  misrepresentations  of  defendant  not  to  make 
such  inspection.** 

i  2S39(2).    llllB0i8 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintiff, 
before  acting  upon  any  representations  made  to  him  concerning 
'• — ,  if  any  such  representations  have  been  proved,  to  have  ex- 
ercised ordinary  care  and  caution  to  guard  against  deception  and 
fraud,  and  if  he  could  by  the  exercise  of  ordinary  care  and  caution 
have  ascertained  the  falsity  of  any  statements  or  representations 
made  to  him,  and  he  failed  to  do  so,  then  he  is  not  entitled  to  recov- 
er in  this  action,  and  the  jury  should  find  for  the  defendant,  unless 
you  believe  from  the  evidence  that  the  alleged  statements  of  de- 
fendant were  of  such  character  as  to  induce  plaintiff  to  rely  entire- 
ly on  their  truth,  and  to  induce  plaintiff  not  to  make  such  investi- 
gation as  a  reasonably  prudent  man  would  make  imder  different 
circumstances.'^ 

i  ?639(3).    Minnesota 

The  jury  are  instructed  that  the  defendants  were  entitled  to  rely 
on  the  representations  of  the  plaintiff  as  to  the  character  of  '^e 
dam  and  mill,  and  they  were  not  obliged  to  make  further  research 
as  to  the  same.  The  capacity  of  the  mill  and  the  character  of  the 
dam  were  not  such  patent  defects  as  the  defendants  were  bound 
to  take  notice  of.'' 

(  2639(4).    Missouri 

You  are  instructed  that,  if  defendant  had  opportunity  to  have 
ascertained  by  reasonable  diligence  the  correct  boundaries  of  said 
real  estate,  he  cannot  succeed  in  this  case,  unless  it  appears  from 
the  evidence  that  plaintiff  used  some  fraud,  artifice,  trick,  or  de- 
ceit to  throw  him  off  his  guard  and  prevent  his  making  proper  in- 
quiries and  research  as  to  the  boundaries. '* 

•9  Hanscom  y.  Drullard,  21  P.  786,  ^^  Faribault    r.    Sater,    13    Uiim. 

79  Gal.  234.  223  (GU.  210). 

TOEndsley  v.  JoliQS,  17  IlL  App.  7  s  Hitchcock  y*  BaughaD,  86  Ma 

466.  App.  216, 
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i  2639(5).    Orsgoa 

The  court  instructs  the  jury  that,  if  you  find  that  the  parties 
stood  upon  an  equality  of  footing,  and  that  the  defendant  did  not 
commit  any  fraud  or  falsely  represent  a  material  fact,  or  that  the 
plaintiff  was  not  able  by  the  exercise  of  reasonable  caution  and 
vigilance  to  detect  the  falsity  of  the  statements  complained  of, 
and  the  statements  of  defendant  were  expressions  of  opinion  as  to 
value,  then  your  verdict  shall  be  for  the  defendant.  Where  a  thing 
is  peculiarly  within  the  knowledge  of  one  msricing  a  representation, 
and  the  one  to  whom  the  representation  is  made  does  not  stand 
on  an  equal  footing  with  the  one  making  the  representation,  or 
does  not  have  the  same  extent  of  knowledge  upon  the  subject, 
he  may  rely  upon  the  statements  or  representations  made  to  him 
by  the  one  having  superior  knowledge,  but  the  law  still  insists 
that  one  must  be  cautious  or  vigilant  in  protecting  himself  and  in 
looking  for  his  own  interest,  and  must  not  rely  too  mucli  upon 
what  others  say  or  represent  to  him.'* 

§  2639(6).   Smrth  DakMa 

You  are  instructed  that»  if  the  smeans  of  knowledge  are  at  hand 
and  equally  available  to  bo.th  parties^  and  the  subject-matter  is 
open  to  inspection  of  both' parlies  alike,  and  there  are  no  fiduciary 
or  confidential  relations,  and  no  warranty  of  the  facts,  the  injured 
party  must  show  that  he  has  availed  himself  of  the  means  of  infor- 
mation, existing  at  the  time  of  the  transaction  before  *he  will  be 
heard  to  say  that  he  has  been  deceived  by  the  misrepresentations  of 
the  other  party.'* 

You  are  instructed  that,  where  there  is  fraud  on  one  'side  and 
inattention  to  reasonably  guard  his  interests  on  the  bther,  and  but 
for  the  latter  feature  the  former  would  have  been  ineffective,  and 
loss  occurs  to  the  inexcusably  negligent  one,  he  is  wimout  rem- 
edy.'' 

You  are  instructed  that,  if  you  find  that  the  plaintiff  after  be- 
ing notified  of  the  mistake  did  not  exercise  the  prudence  of  an  or- 
dinary man,  but  went  ahead  with  the  deal  rashly  and  negligently, 
he  cannot  recover.'* 

§  2640.    Effect  of  statements  made  to  others  than  ph^ttff 

I  instruct  you  on  that  point  that  if  you  find  from  the  evidence 
that  the  plaintiff  was  a  man  that  listened  to  and  was  governed  by 
his  wife's  directions,  and  that  defendant  knew  or  had  reason  to  be- 
lieve that,  any  statement  made  to  the  plaintiff  or  his  wife,  or  to 

TtBonchet  ▼.   Oregon   Motor   Oar  tb  Roper  v,  NpeL  X43  N.  W.  130, 

Ck).,  152  P.  888,  78  Or.  230.  32  S.  D.  405. 

7«  Roper  V.  Noel,  143  Ni  W.  130,  to  Roper  v.  J^oel,  143  N.  W.  130, 

32  S.  D.  405.  32  S.  D.  405. 
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either  of  them,  would  be  the  same  a9  if  it  had  been  made  to  the 
plaintiff 

§  2641.    Necessity  of  showing  accrual  of  benefit  to  defendant  from 

misrepresentations 

The  jury  are  instructed  that,  if  they  believe  that  the  defendant, 

in  making  sale  to  the  plaintiff  of  the  shares  or  interest  in  the  silver 

mines  in  the  declaration  mentioned,  represented  to  him  that  he  had 

paid  $ in  moneys  and  not  in  stock  or  lands,  at  a  valuation 

for  one-fourth  interest  in  the  silver  mines  in  the  -declaration  men- 
tioned, with  interest,  to  induce  the  plaintiff  to  purchase  such  scares 
or  interest,  and  if  the  jury  find  that  such  statement  was  falsely  and 
knowingly  made  by  the  defendant,  and  that  the  plaintiff  acted 
thereon  and  purchased  such  shares  and  paid  for  them,  the  plaintiff 
is  entitled  to  recover  for  such  false  representation,  although  they 
should 'find  that  the  defendant  was  not  in  fact  benefited  by  such 
sale  and  representation,  or  did  not  expect  to  be.'* 

2.    Particular  Transactions 

§  2642.    Statements  made  to  commercial  agency 

You  are  instructed  that  the  defendant's  claim  is  that  he  did  not 
make  all  the  representations  imputed  to  him;  that  those  which 
he  did  make  were  true ;  that  the  representations  were  not  made 
for  the  purpose  of  obtaining  credit,  but  were  made  in  a  casual  con- 
versation. To  entitle  the  plaintiffs  to  recover  in  this  action,  they 
juust  prove,  by  a  fair  preponderance  of  evidence,  that  the  defendant 

did  make,  to  the  agent  of Commercial  Agency,  on  or  about 

the  -r — ^  day  of -,  the  statements  he  is  charged  in  the  plain- 
tiffs' declaration  with  having  made,,  or  that  he  had  made  some  ma- 
terial part  of  them ;  that  the  statements  made  by  the  defendant  to 

the Commercial  Agency  were  untrue  in  fact  at  the  time  he 

made  them,  or  that  some  material  part  of  such  statements  were 
untrue,,  and  that  they  were  made  by  the  defendant  with  the  inten- 
tion and  for  the  purpose  of  obtaining  a  standing  thereby ;  that  the 
agency  communicated  to  the  plaintiffs  the  statement  so  made  to 
it  by  defendant ;  and  that  the  plaintiffs  believed  such  statement  to 
be  true,  and  by  rieason  of  such  statement  were  induced  to,  and  did, 
sell  to  defendant  and  give  him  credit  therefor,  and  that  they  would 
not  have  done  so  had  he  hot  made  such  statements.'*' 

7  7  Schmeisser  v.  Albinson,  138  N.  7»HinchiDaii  v.  Weeks,  48  N.  W, 

W.  775,  119  Minn.  428.  790,  86  Mich.  535. 

T«  McAIeer  v.  Horse j,  35  Md.  439. 
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§  2643.    Representations  concerning  solvency  or '  worthiness   ol 

trust  of  third  person 
{2643(1).    FlorUa 

The  court  instructs  you,  gentlemen  of  the  jury,  that  if  you-bclievis 
from  .a  preponderance  of  the  evidence  that  the  defendant  wrote  the 
letter  set  forth  in  the  plaintiffs'  declaration ;  that  the  defendant  rep- 
resented to  the  plaintiffs  that  one  wa's  a  man  of  integrity 

and  fair  business  dealing  and  one  who  could  be  safely  dealt  with 
and  trusted  in  the  usual  course  of  business ;  that  such  representa- 
tion was  made  by  the  defendant  to  the  plaintiffs,  meianihg  ihat  the 
plaintiffs  should  act  upon  it ;  that  such  representation  was  false, 
and  said was  not  a  man  of  integrity  and  fair  business  "deal- 
ing, and  was  not  a  man  to  be  safely  dealt  with  and  tru^teci  In  the 
usual  course  of  business ;  that  the  defendant,  at  the'  time  he  made 
the  representation  did  not  know  whether  such  representation  was 
true  or  not,  and  had  no  reason  to  believe  he  knew^  but  negligently 
and  recklessly  made  such  representation;  that  the  plaintiffs  be- 
lieved such  representation  to  be  true  in  fact,  and,  believing  such 
representation  to  be  true,  they  acted  upon  the  same  and  sold  to 

said eight  mules  and. harness,  of  the  value  of  $ ;  that 

said was  insolvent,  and  parted  with  said  mules,  and  plain- 
tiffs did  not  and  were  not  able  to  obtain  payment  therefor  from  said 

;   that  the  plaintiffs  have  been  damaged — if  you  find  from 

a  preponderance  of  the  evidence  the  foregoing;  then  the  court  in- 
structs you  that  as  a  matter  of  law  the  plaintiffs  are  ejxtitled,  to 
recover,  and  your  verdict  must  be  for  the  plaintiffs.**'  ^  "7 V    ■ 

f  264S(2>.    Mississippi 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  de- 
fendant made  false  statements  to  plaintiff  concerning  the  solvency 

of for  the  purpose  of  inducing  the  plaintiff  to  give  credit 

to  the  said ,  and  defendant  made  such  statements  riecklessly, 

having  no  just  ground  for  belief  in  their  truth,  and  that  plaintiff 
relied  on  such  statements,  and  gave  credit  to \ — ,  and  was  there- 
by damaged,  then  you  should  find  for  the  plaintiff.** 

{  2643(3).    Psnnsylvasla 

You  are  instructed  that  the  only  questions  in  this  case  are  wheth- 
er B.  knowingly  misrepresented  the  situation  and  standing  of  M. 
to  plaintiff,  and  whether  he  was  induced,  by  his  misrepresenta- 
tions, to  trust  M.  with  goods,  and  in  consequence  thereof  trusted 
a  man  who  was,  and  is,  unable  to  pay  for  those  goods.  If  you 
believe  B.  did  so,  his  estate  is  liable.  If  a  man,  in  whom  confidence 
is  placed,  suppress  the  truth  when  he  recommends  his  friend  to 

so  UpcifinrcikL  t.  MizeU«  40  So.  29,         siSinm  Vi.  ClUncU  07  Miss.  ^« 
50Fla.466.  . 
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merchants,  and  that  suppression  of  truth  induces  them  to  trust  his 
friend,  and  causes  loss  and  damage  to  those  merchants,  he  is  equal- 
ly liable  to  pay  the  damage  as  if  he  had  suggested  a  positive  false- 
hood* 

§  2644*    Representations  made  to  induce  plaintiff  to  take  check  of 
third  person 

You  are  instructed  that  if  a  person  makes  an  untrue  statement 
to  another,  knbwing  it  to  be  untrue,  for  the  purpose  of  inducing 
such  other  to  take  certain  action,  and  the  person  to  whom  it  is 
made  Has  no  knowledge  of  its  untruth,  but  relies  on  such  state- 
ment as  true,  and  acts  uppn  the  same,  and  is  injured  thereby,  then 
the  person  making  such  statement  is  liable  for  the  damage  accru- 
ing to  the  party  thus  acting.** 

§  2645.    Inducing  sale  of  corporate  stock  below  value 

f  2645(1).    Missouri 

You  are  instructed  that  if  you  find  and  believe  from  the  evidence, 

first,  that  on  or  prior  to ,  plaintiff  was  the  owner  of 

shares  of  stock ;  second,  that  prior  to  said  time  defendants  formed 
a  conspiracy — that  is,  an  agreement  to  act  in  concert  and  with  a 
common  design  and  purpose — to  induce  and  cause  plaintiff  to  sell 

her  shares  at  a  price  below  their  real  worth  and  value; 

third,  that  in  carrying  out  and  executing  said  conspiracy  and  plan 
defendants,  or  either  of  them,  did  knowingly,  falsely,  and  fraudu- 
lently state  to  her  or  her  agent  that  the  defendant  B.  was  willing 

and  had  agreed  to  sell  his  stock  at  $ a  share,  that  if  she  sold 

her  stock  at  $ a  share  she  would  receive  the  same  price  for 

her  minority  stock  that  B.  would  receive  for  his  majority  stock,  and 
for  which  he  was  willing  to  sell  his  stock,  and  that  the  deal  for  the 

sale  of  B/s  stock  was  being  closed  at  $ — a  share ;  fourth,  that 

in  furtherance  of  said  alleged  conspiracy,  and  in  aid  of  its  alleged 
plan  and  purpose,  defendants  prepared  the  B.  option  (describing 
it) ;  fifth,  that  the  B.  option  was  not  executed  in  good  faith  and 
as  a  genuine  document,  but  was  a  pretended  one,  and  was  made 
by  B.,  with  the  sanction  and  concurrence  of  the  other  defendant, 
for  the  purpose  of  having  the  same  exhibited  to  plaintiff  or  her 
agent,  and  to  thereby  fraudulently  mislead  and  deceive  her,  by 
causing  her  to  erroneously  believe  that  B.  was  willing  and  had 

agreed  to  sell  his  majority  stock  at  $ a  share,  and  to  thereby 

influence  and  induce  her  to  sell  and  dispose  of  her  stock  at  the 
same  price ;  sixth,  and  that  respondent,  being  ignorant  of  the  real 
value  of  her  stock,  "and  relying  on  the  truth  and  accuracy  of  the 

>t  Boj^d's  Bx'rs  y.  Browne,  6  Pa.         ss  Badsley  y.  Jc^ms,  12  N.  B.  247. 
810.  120  111.  469,  60  Am.  B<»p.  6T2. 
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aforesaid  statements  and  representations,  so  falsely  and  fraudulent* 
\y  made  (if  such  was  the  case)  and  on  the  genuineness  and  good 
faith  of"  the  B.  option,  and  being  directly  influenced  and  induced 
thereby,  executed  the  option  for  the  sale  of  her  stock,  and  sold  her 

stock  at  $ a  share,  and  was  thereby  damaged  and  injured  in 

the  sale  of  her  stock — then  they  would  find  for  her  and  assess  her 

damages  at  such  sum  (not  to  exceed  the  sum  of  $ prayed  for 

in  the  petition)  as  would  fairly  compensate  her  for  the  pecuniary 
loss  (if  any)  she  suffered,  and  naturally  and  directly  caused  by  the 
alleged  false  and  fraudulent  representations  and  alleged  fraudulent 
acts  and  conduct  of  the  defendants,  and  that  in  arriving  at  respond- 
ent's damages  the  jurors  should  take  into  consideration  the  differ- 
ence between  the  reasonable  value  of  her  stock  at  the  time  she  part- 
ed with  it  and  the  price  or  money  value  she  received  for  it.** 

You  are  instructed  that  the  evidence  as  to  the  value  of  the  prop- 
erty and  assets  of  the  company  (together  with  all  the  other  evidence 
and  circumstances  in  evidence  relating  to  the  value  of  the  stock) 
should  be  taken  into  consideration  in  arriving  at  the  value  of 
plaintiff's  stock  when  she  disposed  of  it.** 

{  2645(2).    WM  Virginia 

The  court  instructs  the  jury  that,  before  the  defendant  will  be 
liable  in  this  case  upon  the  ground  that  said  defendant  withheld 
from  the  plaintiff  information  concerning  a  sale  of  the  property 

of  the Company,  the  jury  must  believe  from  the  evidence 

in  this  case  that  on ,  when  the  defendant  purchased  the  stock 

of  the  plaintiff,  the  defendant  knew  that  a  sale  of  the  property  of 

said  Company  was  pending.    And  the  jury  must  further 

believe  from  the  evidence  that  the  said  defendant,  before  he  bought 
said  stock,  undertook  to  give  to  the  plaintiff  information  cpncern- 

ing.  said  Company,  its  property,  or  financial  condition,  or 

its  plans  and  purposes  for  the  future,  or  other  inforination  affecting 
the  value  of  stock  in  said  corporation,  and  that  the  said  defendant 
withheld  such  information  as  to  such  sale  from  the  plaintiff.** 

The  court  further  instructs  the  jury  that,  before  the  plaintiff  can 
recover  in  this  case,  he  must  prove  by  a  preponderance  of  the 
evidence  that  the  defendant,  before  he  purchased  the  stock  of  the 
plaintiff,  undertook  to  inform  the  plaintiff,  concerning Com- 
pany, its  property,  or  financial  condition,  or  its  plans  or  purposes 
for  the  future,  or  undertook  to  give  to  said  plaintiff  other  informa- 
tion affecting  the  value  of  stock  in  such  corporation,  and  that  the 

8*  Wagner   v.    Binder,   187   S.   W.  «e  Staker  v.  Reese,  d7  S.  E.  041, 

1128.  82  W.  Va.  764. 

"Wagner   v.   Binder,   187   S.   W. 
1128. 
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said  defendant,  having  undertaken  to  give  such  information,  design* 
edly  made  misstatements  of  fact,  or  withheld  information  known 
to  him,  affecting  the  value  of  shares  of  stock  in  the  said  corpora* 
tion,  and  that  the  said  plaintiff  sold  the  stock  relying  upon  such 
misrepresentations,  or  without  knowledge  of  the  facts  so  withheld.*' 

§  2646.    Liability  of  insurer  for  deceit — Misrepresentations  as  to 
terms  of  policy 

The  jury  are  instructed  that,  if and represented 

themselves  to  be  agents  of  the  insurance  company,  and,  in  the 
course  of  soliciting  plaintiff  for  insurance,  undertook  to  describe 
and  explain  to  plaintiff  the  terms  and  conditions  of  the  policy  ap- 
plied for,  and  which  was  afterwards  delivered,  and  if  they  repre- 
sented to  him  that,  by  the  terms  of  said  policy,  in  case  of  his  death 

within years,  the  policy  being  in  force,  his  beneficiary  would 

receive  the  sum  of  $ — ,  and  in  addition  thereto  an  amount 

equal  to  all  the  premiums  he  had  paid  to  the  company  at  the  time 
of  his  death,  and  that  they  concealed  and  failed  to  explain  to  him 
that,  in  case  of  death,  as  aforesaid,  from  smallpox,  he  not  having 
been  successfully  vaccinated,  his  beneficiaries  would  only  be  enti- 
tled to  receive  the  amount  of  money  paid  to  the  company  in  premi- 
ums at  the  time  of  his  death,  which  latter  condition  was  in  fact  a 
part  of  said  policy,  and  which  representations  plaintiff  had  a,  right 
to  and  did  believe,  and  by  which,  together  with  the  aforesaid  con- 
cealments, plaintiff  was  deceived  and  injured,  they  should  find  for 
the  plaintiff.** 

§  2647.    Liability  for  selling  hogs  infected  with  cholera 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
hogs  sold  by  defendant  to  plaintiffs  were  infected  with  cholera,  but 
not  to  an  extent  to  be  perceived  by  either  plaintiffs  or  defendant, 
and  that  such  disease  arose  from  infection  or  contagicm  communi- 
cated by  hogs  which  defendant  had  but  recently  purchased  in  the 
open  market,  which  were  in  an  apparently  healthy  state,  which 
continued  to  a  time  subsequent  to  the  sale  of  exposed  hogs  to  plain- 
tiffs, and  that  defendant  honestly  supposed  his  hogs  to  be  free  from 
cholera,  then  you  should  find  for  the  defendant.** 

^  Staker  v.   Reese,  97  S.  B.  641,  «» Hobbs  v.  Smith,  115  P.  34T,  27 

82  W.  Va.  764.  OkL  830,  34  L.  R.  A.  (N.  S.)  Wl. 

»«  Hartford  Life  Ins.  Co.  v.  Hope, 
81  N.  B.  595,  40  Ind.  App.  364. 
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3.    Evidence 

§  2648.     Presumptions  and  burden  of  proof 

i  2648  m.   Delaware 

You  are  instructed  that  fraud  is  never  presumed,  and  whenever 
it  is  relied  upon  in  support  of  an  action  it  must  be  proved  to  the 
satisfaction  of  the  jury.** 

12648(2).    Marylaad 

The  jury  are  instructed  that  fraud  is  odious  in  contemplation  of 
law,  and  not  to  be  presumed,  and  the  burden  of  proof  is  on  the 
plaintiff  to  overcome  such  legal  presumption  by  evidence  satisfac* 
tory  to  the  jury." 

I  2648(3).    MMIgan 

You  are  instructed  that  fraud  cannot  be  presumed  in  a  case  oif 
this  kind.  It  must  be  established  by  proof.  It  must  be  proof  such 
as  naturally  leads  your  mind  to  the  conclusion  that  there  was  fraud 
committed.  The  burden  of  proof  is  upon  the  plaintiff  in  this  case. 
He  must  establish  the  claim  which  he  asserts  by  a  preponderance 
of  the  evidence — ^that  is,  there  must  be  more  evidence  in  favor  of 
the  claim  that  he  asserts  than  there  is  against  it.^ 

12648(4).     MlnsMOta 

You  are  instructed  that  in  determining  these  questions,  fraud  is 
never  presumed,  but  must  always  be  proven  by  clear  and  satisfac- 
tory evidence.  In  this  case  the  burden  of  proving  the  alleged  fraud* 
ulent  representations  by  a  fair  preponderance  of  evidence  is  upon 
the  plaintiff.  The  evidence  in  support  of  the  alleged  fraudulent 
representations  must  outweigh  the  opposing  evidence.** 

I  2648(5).    Oklahoma 

You  are  instructed  that  the  burden  is  on  the  plaintiffs  to  prov^ 
by  a  preponderance  of  the  evidence,  not  only  that  the  animals  sold 
were  infected  with  a  contagious  or  infectious  disease  known  as 
cholera,  but  also  that  the  defendant  knew  at  the  time  of  the  selling 
and  delivery  of  the  property  that  the  animals  had  such  disease,  or 
knew  facts  and  circumstances  which  would  cause  him  to  believe 
that  his  hogs  were  so  infected  and  liable  to  communicate  the  dis- 
ease to  plaintiffs'  hogs,  and  to  die  therefrom,  and  that  they  did  die 
therefrom  and  communicated  it  to  other  hogs  of  plaintiffs,  so  that 
they  died  therefrom.** 

• 

»« Rancb  v.  Lynch,  89  A.  134,  4  »3  SchmeisBer  y.  Albinson,  138  N. 

Boyce,  446.  W.  776.  119  Minn.  428. 

•1  Robertson  v.  Parks,  76  Md.  118,         »*  Hobbs  v.  Smith,  115  P.  347,  27 

24  A.  411.  OU.  830,  34  L.  R.  A.  (N.  S.)  697. 

«  McNaughton  v.  Smith,  99  N.  W. 
382,  186  Mich.  368. 
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§  2649.  Matters  considered  in  determining  whether  representa- 
tions were  made  with  fraudulent  intent 
You  are  instructed  that,  in  determining  whether  the  alleged  rep- 
resentations were  made  by  the  defendant  and  if  so  whether  they 
were  made  with  fraudulent  intent  through  his  son,  the  aiitnitted 
agent  to  effect  the  purchase  of  the  plaintiff's  interest  in  the  farm, 
and  whether  the  plaintiff  was  induced  to  rely  upon  such  represen- 
tations, all  of  the  circumstances  surrounding  the  parties  at  the 
time  of  the  sale  should  be  taken  into  consideration ;  and  if  you  find 
that  the  representations  relied  upon  were  made,  you  may  in  deter 
mining  the  question  of  fraudulent  intent  take  into  consideration 
the  kindred  of  the  parties,  and  any  confidential  relation  cpcisting 
between  them,  and  the  distance  of  the  plaintiff  from  the  land  as 
well  as  from  the  place  of  sale,  at  the  time  thereof,  and  any  evidence 
which  may,  or  may  not,  tend  to  establish  the  knowledge  or  lack 
of  knowledge  of  either  of  the  parties  to  this  action  as  to  the  value 
of  the  land  at  the  time  of  the  sale.**^ 

§  2650.    Matters  ccmsidered  on  question  of  scienter 

You  are  instructed  that,  if  you  .find  that  the  defendant  made  such 
representations  as  to  the  value  of  said  bank  stock,  you  will  next 
proceed  to  consider  and  determine  whether  or  not  the  defendant 
knew  at  said  time  that  said  representations  were  false.  Upon 
this  question  you  will  consider  and  weigh  all  of  the  evidence  intro- 
duced by  both  parties  upon  the  subject  as  to  whether  or  not  the 
defendant  had  knowledge  of  the  value  of  said  bank  stock  at  said 
time.  You  will  consider  all  of  the  evidence  as  to  the  relations 
which  defendant  sustained  to  the  bank  as  vice  president  and  di- 
rector, the  condition  of  the  "bank,  so  far  as  shown,  the  opportuni- 
ties of  defendant  for  knowing  or  ascertaining  the  condition  of  said 
bank  and  the  value  of  its  stocks.  You  will  consider  the  evidence 
as  to  the  overdrafts  in  said  bank,  and  the  losses  sustained  thereby, 
and  whether  or  not  the  defendant  knew  of  the  same,  and,  if  so,  to 
what  extent  his  knowledge  thereof  extended.  In  short,  you  will 
carefully  consider  and-  weigh  all  of  the  evidence  which  will  throw- 
any  light  upon  the  question  as  to  whether  or  not  the  defendant 
knew  the  value  of  the  bank  stock  at  the  time  of  said  alleged  repre- 
sentations and  if  you  find  that  the  plaintiff  has  established  by  a 
preponderance  of  the  evidence  that  the  defendant  knew  that  said 

bank  stock  was  not  worth  $ per  share  (if  you  find  the  said 

representation  was  made  by  defendant),  then  you  will  proceed  to 
the  further  consideration  of  the  case,  but  if  you  do  not  so  find,  your 
verdict  will  be  for  the  defendant.** 

* 

•B  Ranch  v.  Lynch  (DeL)  89  A.  134,      .    9s  Baker  v.  Mathew,  U5  N.  W.  15, 
4  Boyce,  446.  137  Iowa,  410. 
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§  2651.  Effect  of  evidence  of  r^resentations  to  others  than  plain- 
tiff 
You  are  instructed  that  the  representations  and  statements  made 
by  the  defendant  to  witness  in  this  cause,  other  than  the  plaintiff, 
are  not  evidence  to  be  considered  by  the  jury  for  the  purpose  of 
proving  what  representations  were  made  by  the  defendant  to  the 
plaintiff,  or  for  the  purpose  of  showing  the  falsehood  of  the  rep- 
resentations made  by  him  to  the  plaintiff,  and  the  jury  are  only  at 
liberty  to  consider  the  representations  and  statements  made  by  the 
defendant  to  said  witnesses,  for  the  purpose  of  ascertaining  the 
intent  of  the  defendant  in  any  representations  he  may  have  made 
to  the  plaintiff.*' 

§  2652.     Sufficiency  of  evidence 

I  2652(1).    Delaware 

You  are  instructed  that  fraud  may  be  shown  either  by  direct  or 
positive  evidence,  as  by  the  declarations  or  admissions,  if  any,  of 
the  party  charged,  or  by  circumstantial  evidence ;  that  is,  by  tak- 
ing into  consideration  the  conduct  of  the  parties,  and  all  the  facts 
and  circumstances  attending  the  transaction,  if,  in  the  judgment 
of  the  jury  they  arc  reasonably  sufficient  to  establish  the  exist- 
ence of  fraud.** 

I  2652(2).    Indiana 

.  You  are  instructed  that  fraud  is  never  presumed,  but  that  the 
burden  rests  upon  the  one  charging  fraud  to  make  it  out  by  clear 
and  convincing  evidence.** 

I  2652(3).    WasMngton 

The  burden  of  proof  with  respect  to  this  cause  of  action  is  upon 
the  defendant,  who  asserts  it,  and  I  instruct  you  that  it  is  incum- 
bent upon  him,  in  order  to  recover,  to  establish  said  cause  of  action, 
not  merely  by  a  preponderance  of  the  evidence  but  by  evidence  that 
is  clear,  satisfactory,  and  convincing.^ 

{  2652(4).   WIsoonsIn 
You  are  instructed  that  you  cannot  find  that  the  defendant  falsely 

or  fraudulently  made  representations  to from  conjecture  or 

mere  inference.  Fraud  must  be  clearly  proved,  and  the  burden  of 
proof  is  on  the  plaintiff  to  establish  that  fact.* 

§  2653.    Sufficiency  of  evidence  of  falsity  of  statements 

You  are  instructed  that  the  fact  that  the  plaintiffs  did  not  and 
could  not  make  any  net  profits  in  operating  said  eating-house  during 

•7  McAleer  v.  Horsey,  35  Md.  439.  i  Grant  v.  Huschke,  133  P.  447,  74 

•s  Ranch   V.   Lynch,  89  A.   134,  4  Wash.  257. 

Boyce,  446.  s  Shaw  y.  QUbert,  86  N.  W.  188, 

••  Wallace  v.  MatUce,  20  N.  E.  497,  Ul  Wis.  166. 
118  Ind.  56. 
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the  time  they  so  owned  and  operated  it,  does  not  of  itself  prove  the 
representations  of  defendants  that  they  had  prior  to  that  time  made 
large  profits  to  be  false.* 

§  2654.     Sufficiency  of  evidence  as  to  reliance  or  nonreliance  on 
false  representations 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  plaintiff  had  not  equal  means  of  information  with  defendant 
in  relation  to  the property,  and  that,  knowing  this  defend- 
ant made  representations  as  to  its  value,  what  it  was  rented  for, 
and  what  amount  of  loan  could  be  procured  upon  the  same,  then 
if  defendant  asserted  that  plaintiff  did  not  rely  upon  such  repre- 
sentation, the  evidence  to  show  that  he  did  not  must  be  of  the 
clearest  and  most  satisfactory  character,  and  not  consist  of  mere 
inference  or  implication.* 

4.     Damages 
§  2655.    In  general 

$  2655(1).    Delaware 

You  are  instructed  that,  if  your  verdict  should  be  for  the  plain- 
tiff the  sum  or  measure  of  her  damage  is  the  difference  between  the 
value  of  her  interest  in  the  land  at  the  time  of  the  sale,  subject  to 
the  life  estate  of  her  grandmother,  and  the  purchase  money  paid 
therefor,  which  sum  is  to  be  determined  from  all  the  evidence  be- 
fore you,  oral  or  documentary.* 

§  2655(2).    Kansas 

You  are  instructed  that,  if  you  find  the  plaintiff  is  entitled  to  re- 
cover upon  his  second  cause  of  action  herein,  the  measure  of  dam- 
ages which  he  would  be  entitled  to  would  be  the  amount  that  it 
would  take  to  put  the  well,  in  controversy,  in  the  condition  that  it 
was  represented  to  the  plaintiff  to  be  in  by  the  defendant,  if  such 
representations  were  so  made,  or  in  case  it  could  not  be  so  repaired, 
then  and  in  such  a  case  the  reasonable  cost  of  drilling  and  making  a 
new  well  in  the  same  vicinity  of  the  old  well,  and  similar  to  what 
the  old  well  was  represented  to  be,  if  any  representations  were 
made  concerning  the  old  well,  but  in  any  event  your  verdict  on 
the  cause  of  action  cannot  exceed  the  sum  of  $ — .• 

$  2655(3).    Miohigaa 

You  are  instructed  that  the  plaintiff  claims  that  "H.  represented 
that  there  was  a  little  under  or  a  little  over feet  of  timber 

3  Markel  v.  Moudy,  7  N.  W.  853,  «  Ranch  v.  Lynch  (Del.)  89  A.  134, 

11  N^.  213.  4  Boyce  446. 

*  Cerrlglio  v.  Pettit,  75  S.  B.  303,  •  Zuspann  v.  Roy,  170  P,  387,  10^ 

113  Va.  533.  Kan.  188. 
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upon  the  land,  and  that  about  half  was  cork  pine.  H.,  in  his  testi- 
mony«  says  that  he  represented  the  estimates  to  show  by  the  plat 

and  the  book  that  the  quantity  was ,  and  that  a  portion  of  it 

was  cork  pine.    The  plaintiff  claims  that  there  was  cut  about , 

and  that  about feet  left  unciit,  and  but  little,  if  any,  of  the 

timber  was  cork  pine.  It  is  for  you  to  find  from  all  the  evidence  in 
this  case  what  are  the  true  facts,  both  as  to  the  representations 
made,  and  the  quantity  cut,  and  left  uncut,  and  what  proportion, 
if  any,  was  cork  pine ;  and,  should  you  find  that  the  entire  quantity 
of  timber  cut  and  uncut  was  as  testified  to  by  plaintiff,  he  would 

be  entitled  to  recover  all  that  falls  far  short  of  the  quantity 

feet,  which  H.  admits  he  represented  to  be  on  the  land,  according  to 

's  estimate,  provided  you  find  that  plaintiff,  in  entering  into 

the  agreement  of ,  relied  upon  the  representations  so  made  by 

H.  as  to  the  quantity  and  quality  of  the  timber  upon  the  land.' 

f  2655(4).    Misaouri 

You  are  instructed  that,  if  you  find  the  issue  for  plaintiff  under 
the  petition,  then  you  will  assess  his  damages  at  such  sum  as  you 
may  find  and  believe  from  the  evidence  was  the  difference  between 
the  actual  value  of  the  mining  stock  traded  to  him  by  the  defendant 
at  the  time  of  the  trade  and  what  its  value  would  have  been  had  the 
false  representations  made  by  the  defendant,  if  any,  been  true,  not 
to  exceed,  however,  the  sum  of  $ .• 

f  2655(5).    Nebraska 

You  are  instructed  that  if,  under  the  evidence  and  these  instruc- 
tions, you  find  for  the  plaintiff,  then  you  will,  from  the  evidence 
before  you,  ascertain  and  determine,  as  best  you  can,  the  difference, 
if  any,  between  the  aptual  value  of  said  notes  and  mortgages  at 
the  time  plaintiff  traded  for  them,  and  the  value  they  then  would 
have  had  if  said  representations  had  been  true.     You  will  then 

deduct  from  this  difference  the  $ which  plaintiff  collected  on 

the  principal  of  said  notes,  and  the  $ ,  which  she  bid  on  said 

land  at  sheriff's  sale,  making  a  total  to  be  deducted  of  $ , 

and,  if  there  is  any  of  said  difference  remaining,  such  remainder, 

together  with  '• —  per  cent,  interest  thereon  from  ,  the 

date  of  said  sheriff's  sale,  will  be  the  true  amount  of  plaintiff's  re- 
covery, if  you  find  she  is  entitled  to  recover.* 

I  2655(6).    Oklahoma 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 
evidence  that  defendant  sold  to  the  plaintiffs  hogs  which  the  de- 
fendant knew  were  infected  with  cholera,  on  -or  about  the  date 

T  Bnseh  v.  Wilcox,  46  N.  W.  940,  •  Ellwanger  v.  Goss,  170  N.  W.  830, 

82  Mich.  S15.  103   Neb.    132.      Oertain   notes    and 

•  Addis  V-  Swofford,  180  S.  W.  648.      mortgages  were  traded  to  plaintiff. 
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stated,  and  on  receipt  of  such  hogs  the  plaintiffs  mingled  the  same 
with  their  other  hogs,  which  were  heakhy,  without  knowledge  of 
the  diseased  condition  of  the  hogs  so  delivered,  and  that  the  hogs 
delivered  communicated  such  disease  to  the  plaintiffs'  other  hogs, 
from  which  they  lost  numbers*  of  the  delivered  hogs  and  of  their 
own  also,  then  the  plaintiffs  would  be  entitled  to  recover  as  dam- 
ages from  the  defendant  the  value  of  the  hogs  that  died,  together 
with  such  expenses  as  they  were  put  to  in  doctoring  and  caring 
for  such  hogs,  preventing  the  spread  of  the  contagion,  disinfecting 
their  pens  after  the  disease  had  disappeared,  and  the  value  of  their 
own  services  rendered  in  doing  those  things,  caused  proximately 
by  the  presence  of  such  disease  among  their  hogs  by  the  communi- 
cation thereof  by  defendant's  hogs.** 

§  2655(7).    Oregon 

You  are  instructed  th.at,  if*you  find  that  the  plaintiff  is  entitled  to 
a  verdict  against  the  defendant,  then  the  next  question  you  will  have 
to  decide  will  be:  How  much  is  the  plaintiff  entitled  to?  There 
has  been  some  evidence  offered  in  the  trial  of  the  case  which  the 
plaintiff  claims  tends  to  show  that  some  of  the  cattle  which  he  pro- 
cured from  the  defendant  died  after  the  transfer.  The  plaintiff 
would  be  entitled  to  recover  from  the  defendant  the  reasonable  val- 
ue of  the  cattle  that  died,  estimating  the  reasonable  value  of  those 
cattle  at  what  they  would  have  been  worth  had  they  not  been  infect- 
ed by  the  infectious  disease,  as  claimed  by  the  plaintiff.  In  other 
words,  you  would  be  required  to  estimate  the  value  of  the  cattle 
that  died,  assuming  that  they  did  not  have  any  infectious  disease, 
and  whatever  was  the  reasonable  market  value  of  those  cattle,  as- 
suming that  they  were  not  affected  with  an  infectious  disease, 
would  be  the  amount  that  the  plaintiff  would  be  entitled  to  recover 
from  the  defendant.  I  am  referring  now  to  the  cattle  that  died. 
There  is  no  evidence  in  this  case  at  all  that  would  warrant  you  in 
assessing  any  damages  against  the  defendant  on  account  of  any 
cattle  that  are  still  alive.  The  only  evidence  that  has  been  offered 
on  the  trial  of  the  case  with  reference  to  the  question  of  damages 
is  merely  with  reference  to  the  cattle  that  have  died  since  the 
transfer  of  the  cattle  from  the  defendant  to  the  plaintiff." 

§  2655(8).    Washington 

The  jury  are  instructed  on  the  measure  of  recovery,  if  any,  for  the 
alleged  misrepresentation  as  to  the  strength  or  thickness  of  the 
walls  of  the  building  if  you  find  that  such  misrepresentations  were 
made,  that  the  plaintiff  is  entitled  to  recover  the  difference  between 
what  the  building  was  actually  worth  at  the  time  of  such  sale  and 

1.0  Hobbs  V.  Smith,  115  P.  347,  27  n  Fitzhugh  v.  Kirschl,  151  P.  735» 

Okl.  830,  34  L.  R.  A.  (N.  S.)  ^697.  77  Or.  514, 
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what  it  would  have  been  wortj^f  the  walls  had  been  of  the  strength 
and  thickness  as  represented.^* 

12655(9).    Wltoofisin 

In  considering  what  shall  be  your  answer  to  this  question  you 
will  first  consider  the  sum  which  you  find  from  the  evidence  is, 
the  difference  between  the  two  sums ;  the  first  sum  is  the  fair  and 
reasonable  value  of  the  cattle  here  in  question  if  they  had  been  in 
the  condition  which  you  find  defendant  represented  them  to  be, 
if  you  find  he  made  such  representations ;  the  second  sum  is  the 
fair  and  reasonable  value  of  these  same  cattle  in  the  condition  in 
which  you  find  them  to  have  been  at  the  time  they  were  in  plain- 
tiflF's  possession  in  — — ;  the  difference  between  these  two  sums 
is  the  first  element  you  will  have  to  consider  in  answering  this 
last  question.  Other  elements  that  you  will  have  to  consider  are 
such  sums  as  you  find  were  reasonably  and  necessarily  expended 

in  railway  travel  and  in  transporting  these  cattle  to  ,  in 

caring  for  them  on  the  way  and  while  they  were  still  under  the 

care  of  plaintiff  in ,  together  with  such  sum  as  will  reasonably 

and  necessarily  measure  the  amount  expended  in  testing  these  cat- 
tle, destroying  their  carcasses  and  disinfecting  the  buildings  in 
which  they  had  been  kept.  Whatever  sum  will  measure  all  these 
elements  fairly  and  reasonably,  that  sum  will  be  your  answer  to  this 
last  question.^* 

§  2656.    Becovery  by  purchaser  of  undivided  interest  in  land  for 
false  representations  as  to  size  of  house 

The  jury  are  instructed  that,  in  case  the  jury  find  from  a  pre- 
ponderance of  the  evidence  that  the  defendant  represented  a  house 
of  a  particular  size  and  description,  and  further  that  the  jury  find 
that  the  plaintiff  is  not  barred  by  the  statute  of  limitations,  then 
there  is  a  measure  of  damages  for  the  lack  of  such  house  in  the 
difference  in  the  value  of  said  land  with  said  house  on  it  and  the 
value  without  it,  and  plaintiff,  having  purchased  from  defendant  an 
undivided  one-half  interest  in  said  land,  one-half  of  the  increased 
value  of  the  land  with  the  house  on  it  would  inure  to  the  benefit  of 
plaintiff." 

§  2657.    Exemplary  damages 

f  2657(1).     Illinois 

You  are  instructed  that  if  you  believe,  from  a  preponderance  of 
the  evidence,  under  the  instructions  of  the  court,  that  the  defendant, 
acted  knowingly,  willfully,  fraudulently,  maliciously,  and  deceit- 
fully in  causing  such  actual  damage  to  the  plaintiff,  if  any,  then,  in 
fixing  the  amount  of  the  plaintiff's  damages,  if  any,  you  are  not  con- 

12  Hunt  V.  Allison,  137  P.  322,  77  i«  Welch   v.   Dunning,   168  N.   W. 

Wash.  68.  823.  163  Wis.  636. 

i«  Sangster  v.  Prather,  34  Ind.  504. 
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fined  to  the  actual  damages  sho\tv  by  the  evidence,  if  any,  but 
may,  in  your  discretion,  award  and  mclude  in  your  verdict  as  pun- 
itive or  exemplary  damages  such  further  sum,  if  any,  as  in  your 
judgment  is  right  and  proper  in  view  of  all  the  evidence  and  in- 
structions of  the  court.^* 

I  2657(2).   Oklahoma 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant,  knowing  said  hogs  to  be  diseased  with  the  cholera,  false- 
ly and  willfully  represented  to  plaintiffs  that  the  hogs  sold  and  de- 
livered were  sound  in  health  and  condition,  and  good  stock  hogs, 
and  that  the  plaintiffs  had  not  examined  them  prior  to  the  pur- 
chase, but  relied  upon  such  representations,  and  that  such  repre- 
sentations were  false,  and  that  said  hogs  were  infected  with  cholera, 
then  you  are  instructed  that  for  such  acts  of  the  defendant  he  is 
liable  to  the  plaintiff,  in  addition  to  the  amount  of  the  actual  dam- 
ages which  he  has  sustained,  a  reasonable  sum  as  exemplary  dam- 
ages for  the  sake  of  example,  and  as  a  punishment  for  the  wrong 
done.^* 

B.      CrIMINAI*    LlABlUTY 

§  2658.     Liability  for  selling  land  twice 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  to  a  moral  certainty  and  beyond  a  reasonable  doubt  that  the 
defendant  transferred  in  writing  to  C.  all  of  his  right,  title,  and  in- 
terest in  and  to  the  lands  and  premises  described  in  the  agreement 

with  and  which  has  been  received  in  evidence,  and  that 

he,  the  said  defendant,  thereafter  again  willfully  and  with  intent 
to  defraud  said  C.  and  without  his  consent  sold,  bartered,  or  dispos- 
ed of  the  same  land  or  any  part  thereof  to  another  for  a  valuable 
consideration,  it  is  your  duty  to  find  the  defendant  guilty  as  charg- 
ed." 

You  are  instructed  that,  if  you  believe  from  the  evidence  to  a 
moral  certainty  and  beyond  a  reasonable  doubt  that  the  defendant 
entered  into  an  agreement  with  another  for  the  exchange  of  certain 
lands,  and  that  he  thereafter  assigned,  transferred,  and  sold  all  of 
his  right,  title,  and  interest  in  and-  to  said  agreement  and  in  and  to 
the  lands  therein  described  to  £.,  and  that  the  said  defendant  did 
thereafter  willfully  and  with  intent  to  defraud  the  said  E.  and  with- 
out his  consent  sell,  barter,  or  dispose  of  the  sam^  lands  described 
in  said  agreement  to  another  person  for  a  valuable  consideration, 
then  it  is  your  duty  to  find  the  defendant  guilty  as  charged." 

15  Laughlin  v.  Hopklnson,  126  N.  i?  People  v.  Scott,  133  P.  496,  22 

B.  591,  292  lU.  80.  Cal.  App.  54. 

i«HoW)S  V.  Smith,  115  P.  847,  27  is  People  v.  Scott,  133  P.  496,  22 

Okl.  830,  84  L.  R.  A.  (N.  a)  697.  Cal.  App.  54. 
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§  2659.    Promise  to  answer  for  debt  of  another — Original  under- 
taking 

12659(1).    Micbigaa 

The  jury  are  instructed  that  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  her  case  by  a  fair  preponderance  of  evidence, 
and  you  will  understand  that  it  takes  two  parties  to  make  an 
agreement.  There  must  be  a  meeting  of  minds ;  each  must  under- 
stand the  matter  as  the  other  does.  This  is  the  sole  question  in 
the  case:  Was  the  credit  for  the  money  which  it  was  claimed 
was  given  to  extended  solely  and  exclusively  to  the  de- 
fendant? The  plaintiff  claims  that  it  was,  and  the  defendant  de- 
nies it.  The  plaintiff  cannot  recover  unless  you  find  that  defend- 
ant was  the  sole  debtor.  If  there  was  any  liability  whatever  ex- 
isting against in  favor  of  the  plaintiff,  the  plaintiff  cannot 

recover.  It  must  be  found  by  a  fair  preponderance  of  evidence 
that  the  defendant  is  the  sole  debtor ;  that  the  credit  was  extended 
solely  and  exclusively  to  him ;  that  no  liability  exists,  or  ever  ex- 
isted, against for  this  loan,  before  the  plaintiff  is  entitled 

to  recorver.  In  other  words,  as  I  have  already  said,  you  must  find 
that  the  agreement  claimed  by  the  plaintiff  was  not  only  made,  but 
that  it  was  an  independent  agreement,  separate  and  apart  from 

any  liability  on  the  part  of  .     Indeed,  you  must  find  that 

there  was  no  liability  on  the  part  of ,  that  defendant  was  the 

sole  promisor,  and  that  the  credit  was  exclusively  extended  to  him, 
before  you  could  be  authorized  to  find  for  the  plaintiff.* 

1  Ford  ▼.  McLane,  91  N.  W.  617,    131  Mich.  371, 
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§  2659(2).    North  Dakota 

You  are  instructed  that  the  theory  of  the  plaintiff  is  that  he  was 
performing  servicp  and  furnishing  his  teams  to  defendant  K.  While 
this  work,  it  is  true,  was  done  on  the  M.  farm,  and  possibly  for 
M.,  ultimately,  yet  plaintiff  claims  that  he  performed  those  serv- 
ices at  the  instance  and  request  of  K.,  and  therefore  K.  is  liable 
as  an  original  payor;  while,  upon  the  other  hand,  K.  insists  that, 
if  plaintiff  did  that  work  fot*  M.  he  was  working  for  M.,  either  by 
exchanging  works  or  some  other  method  for  which  K.  was  not 
responsible  at  all.  Now,  I  charge  you,  gentlemen  of  the  jury,  that 
as  a  matter  of  law,  if  K.  became  an  original  promisor  to  secure 
plaintiff  to  do  the  work  for  M.,  and  before  the  work  was  done 
promised  to  pay  for  it,  and  thus  put  himself  in  the  attitude  of  se- 
curing plaintiff  to  do  the  work  for  him  (K.),  then  K.  would  be  re- 
sponsible for  the  full  amount  of  the  value  of  such  services  as  shown 
by  the  evidence.  Whereas,  upon  the  other  hand,  if  you  find  that 
plaintiff  was  working  for  M,  and  exchanging  works  with  M.,  or 
had  his  deal  with  M.,  then  K.  would  not  be  liable  under  the  evi- 
dence in  this  case,  because  there  is  no  evidence  here  which  shows 
that  he  has  by  any  written  obligation  agreed  to  become  responsi- 
ble for  M.'s  debt.* 

§  2659(3).   OkJahoma 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
credit  was  extended  to  the  defendant,  at  his  request,  and  that  the 
plaintiff  in  making  the  loan  of  money  relied  solely  on  the  promise 
of  the  said  defendant  to  pay  said  debt,  the  defendant  would  be 
liable,  and  you  should  find  a  verdict  against  the  defendant  for  said 
debt.  In  determining  to  whom  the  credit  was  given,  you  will  take 
into  consideration  the  extent  of  the  undertaking,  the  situation  of 
the  parties,  their  financial  condition,  and  all  other  circumstances 
surrounding  this  transaction** 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 

the  evidence  in  this  case  that  the  credit  was  extended  to  one , 

as  the  origii\al  debtor>  and  that  he  still  remains  originally  liable 
to  the  bank  for  same ;  that  at  the  time  the  bank  made  the  loan  and 
extended  the  credit  that  it  did  not  do  so  solely  relying  upon  the 
promise  and  agreement  of  the  defendant  as  being  directly  and 
personally  responsible  to  the  plaintiff  for  the  payment  of  the  debt, 
then  your  verdict  should  be  for  the  defendant.* 

2  Shellberg  v.  Euhn,  160  N..  W.  504,  «  Waldock  v.  First  Nat  Bank  of 
35  N.  D.  448.  Idabel,  143  P.  63,  43  OkL  848. 

« Waldock  y.  First  Nat.  Bank  of 
Idabel,  143  P.  68,  43  Okl.  348. 
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I  2658(4).    Texas 

The  court  instructs  the  jury  that  a  promise  to  pay  for  services 
rendered  to  a  third  person  at  the  promisor's  request  is  an  original 
undertaking,  not  within  the  statute  of  frauds.  Therefore,  if  you 
find  from  the  evidence  in  this  case  that  defendant  promised  to  pay 

plaintiff  for  the  services  rendered : — ,  if  any,  by  plaintiff,  and 

that  such  services  were  rendered  said at  the  request  of  de- 
fendant, then  such  promise  need  not  be  in  writing,  and  defendant 
would  be  liable  to  p^y  plaintiff  for  the  reasonable  value  of  such 
services,  and  if  you  so  find  by  a  preponderance  of  the  evidence, 
you  will  find  for  the  plaintiff  in  such  amount  as  you  may  find  the 
reasonable  value  of  such  services.* 

§  2660.    Oral  contracts  for  sale  of  goods 

You  are  instructed  that  where  there  is  no  writing  showing  the 

terms  of  a  sale,  and  the  alleged  price  exceeds  $ ,  and  no  part 

of  the  price  is  paid,  it  is  necessary,  in  order  that  the  agreement  be 
valid,  that  the  buyer  accept  or  receive  part  of  the  thing  sold,  or 
part  of  the  evidences  thereof.* 

You  are  instructed  that  oral  testimony  of  the  making  of  the  con- 
tract is  not  alone  sufficient  to  take  the  contract  out  of  the  statute 
of  frauds,  or  to  make  it  valid.  Facts  additional  to  the  making  of 
the  bargain  must  be  proved  by  plaintiff  to  show  the  equivalent  of 
receipt  or  acceptance.' 

§  2661.  Same— Necessity  of  delivery  by  seller  and  acceptance  by 
buyer 
You  are  instructed  that,  to  satisfy  the  statute  of  frauds  there 
must  be  a  delivery  by  the  seller,  with  an  intention  of  vesting  the 
right  of  possession  in  the  buyer,  and  there  must  be  an  actual  ac- 
ceptance or  receipt  by  the  buyer,  with  the  intention  of  taking  pos- 
session as  owner*  -This  rule  can  only  be  satisfied  by  something 
done  subsequent  to  the  sale  unequivocally  indicating  the  mutual 
intention  of  the  parties.*    ' 

§  2662.    Same;— Sufficiency  of  receipt  and  acceptance  by  buyer 

You  are  instructed  that  mere  words  are  not  sufficient  to  prove 
a  receipt  or  acceptance  of  the  personal  property  to  take  an  oral 
contract  of  the  sale  of  personal  property  for  a  price  exceeding 

$ out  of  the  statute  of  frauds.    The- acts  of  the  parties  proved 

must  be  of  such  a  character  as  to  unequivocally  place  the  property 
within  the  power  and  under  the  exclusive  dominion  of  the  buyer.* 

sBanfield  v.  Davidson  (Civ.  App.)  s  Wilson  v.  Hotchkiss,  182  P.  88, 

201  S.  W.  442.  21  Cal.  App.  892. 

0 Wilson  y.  Hotchkiss,  132  P.  88,  •Wilson  v.  Hotchkiss,  132  P.  8S, 

21  GaL  App.  392.  21  CaL  App.  892. 

T  Wilson  V.  Hotchkiss,  132  P.  88, 
21  Cal.  App.  392. 
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§  2663.    Same — Rule  where  subject  of  sale  is  already  in  posses- 
sion of  buyer 

You  are  instructed  that,  where  personal  property  alleged  to  have 
been  sold  is  already  in  the  possession  of  the  buyer  at  the  time  of 
the  alleged  sale,  while  it  is  not  necessary  for  the  seller  to  retake 
the  property  and  redeliver  it  to  the  buyer,  yet  it  is  necessary  that 
there  be  evidence  to  show  the  equivalent  of  a  receipt  or  acceptance, 
and  this  must  be  in  addition  to  the  oral  evidence  of  the  agreement 
of  S3\e}^ 

You  are  instructed  that  plaintiff  must  show  that  the  conduct 
of  the  buyer  in  dealing  with  the  property  already  in  his  possession 
was  inconsistent  with  the  supposition  that  the  former  possession 
of  the  property  by  the  buyer  continued  urichanged.^^ 

§  2664.    Application  of  statute  to  rights  of  one  purchasing  personal 
property  for  another  as  agent 

You  are  instructed  that  if  the  jury  find  from  the  testimony  in 
this  case  that  the  defendant  instructed  the  plaintiffs  to  purchase  for 
him  a  carload  of  cattle,  and  if  the  jury  find  that  it  was  necessary 
for  plaintiffs  to  advance  moneys,  for  the  account  of  the  defendant, 
in  order  to  get  such  cattle,  and  if  the  jury  find  that  the  plaintiflFs 
did  so  advance  money  for  the  benefit  of  the  defendant,  and  if 
they  find  that  the  plaintiffs  in  such  matter  acted  in  good  faith, 
without  fraud,  without  unfair  dealing,  and  without  negligence,  and 
if  the  jury  find  that  when  such  cattle  were  tendered  to  the  defend- 
ant he  refused  to  receive  them,  then  the  plaintiffs  would  have  the 
right  to  sell  the  said  cattle,  for  the  account  of  the  defendant,  to 
give  him  credit  for  the  net  proceeds,  after  the  payment  of  all  legiti- 
mate expenses.  While  the  contract  sued  on  is  the  only  one  the 
plaintiffs  can  recover  on,  the  jury  is  instructed  that  if  they  have 
proven  the  contract  sued  on,  the  statute  of  frauds  has  no  applica- 
tion, and  it  makes  no  difference  in  this  case  whether  the  defendant 
received  the  cattle  or  not.** 

§  2665.    Agreements  not  to  be  performed  within  a  year — ^Modifi- 
cation of  written  contract 

You  are  instructed  that,  if  the  arrangement  was  simply  for  a 
postponement  of  the  execution  of  the  contract,  and  the  execution 
of  the  contract,  under  the  terms  of  the  postponement,  might  have 
been  accomplished  within  one  year  from  its  date,  by  its  terms,  the 
plaintiff  cannot  in  this  action  recover,  because  in  that  case  the 
contract  which  he  has  made,  which  is  made  by  the  subsequent 

10  Wilson  y.  Hotchkiss,  132  P.  88,  is  London  v.  Smith,  85  S.  E.  772, 
21  Cal.  App.  392.                                         101  S.  O.  340. 

11  Wilson  V.  Hotchkiss,  132  P.  88, 
21  Cal.  App.  392. 
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agreement^  is  a  different  contract  than  that  upon  which  he  de- 
clares and  seeks  to  recover  at  your  hands.  If,  upon  the  other 
hand,  the  contract  by  its  terms,  by  the  terms  of  the  oral  arrange- 
ment between  the  parties,  the  contract  alleged  to  have  been  made 
could  not  be  performed  within  one  year  from  the  date  of  the  oral 
agreement  in  relation  to  it,  it  would  not  be  good  as  a  contract  It 
might  be  treated  by  the  parties  as  a  waiver  of  liie  right  upon 
either  side  to  insist  upon  the  immediate  performance  of  the  con- 
tract, but  it  would  not  be  good  as  a  contract  to  take  the  place  of 
the  original  contract** 

§  2666.    Part  performance — ^Payment  of  part  of  purchase  price 

The  jury  are  instructed  that  if  they  find  that,  in  pursuance  of 
the  verbal  agreement  between  the  plaintiff  and  defendant,  the  plain- 
tiflF  made  and  delivered  to  the  defendant  the  check,  hereinbefore 
referred  to,  and  it  was  verbally  agreed  between  them  that  the  de- 
fendant should  receive  and  accept  the  check  as  for  payment  of  part 
of  the  purchase,  and  that  the  defendant  did  receive  and  accept  the 
check  as  a  part  of  the  purchase  price,  then  the  plaintiff  would  be 
entitled  to  recover.** 

13  Barton  v.  Gray,  24  N.  W.  638,  i«  Rohrbach  v.  HammiU,  143  N.  W. 
57  Mlcb.  022.  872,  102  Iowa,  131. 
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2693.  Reservation  in  general  of  rights  or  benefits  to  insolvent  debtor  on 

conveying  property. 
2693(1).  Alabama. 
2693(2).  Florida. 
2693(8).  Georgia. 
2693(4).  Virginia. 
2693(5).  Washington. 

2694.  Use  by  debtor  of  part  of  purchase  price  to  pay  relatives, 
2685.    Transfer  to  creditor,  reserving  surplus  to  grantor. 

•  E.    Cbaiiqe  of  Possession 

2696.    Sufficiency  of  change  of  possession  as  against  creditors  of  seller. 
2696(1)  Arizona. 
2696(2).  Ar&ansas. 
2696(3).  Oallfomla. 
2696(4).  Illinois. 
2696(5).  Michigan. 
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2696(6).  Missouri. 
2696(7).  PennsylTania. 
S  2697.    Same — Goods  in  hands  of  third  person. 

2698.  Same — Constructive  possession  by  buyer  of  personalty. 

2699.  Same — EflPect  of  lease  of  property  by  purchaser  to  vendor. 

2700.  Same — Putting  seller  in  charge  for  purpose  of  resale. 

2701.  Same — Leaving  goods  in  same  location  for  purpose  of  resale  by  for- 

mer clerk  of  seller. 

F.    Effect  of  Fbaudulent  Transaction  as  Between  Pabtis8 

2702.  In  general. 

2703.  Recovery  by  grantor  on  notes  given  for  purchase  price. 

G.    Effect  of  Fbaud  as  to  Othbb  Than  Cbeditobs 

2704.  In  general. 

2705.  Rights  of  purchaser  from  fraudulent  grantee. 

H.    Evidence  and  Matters  Pertaining  to  Remedies  of  Attackinq 

Creditors 

2706.  Presumptions  and  burden  of  proof. 

2706(1).  Arkansas. 
2706t2).  Florida. 
2706(3).  lUinois. 
2706(4).  Iowa. 
2706(5).  Kansas. 
2706(6).  Nebraska. 
2706(7).  Texas. 

2707.  Badges  of  fraud  in  generaL 

2707(1).  Georgia. 
2707(2).  Indiana. 

2708.  Presumption  of  fraud  from  secrecy. 

2700.    Absence  of  change  of  possession  as  raising  presumption  of  firaud. 
2709(1).  Nebraska.  • 

2709(2).  North  Diakota. 

2710.  Same — Rebuttal  of  presumption. 

2711.  Presumption  as  to  good  faith  of  transactions  between  relatives. 

2711(1).  IlUnois. 
2711(2).  Nebraska, 

2712.  Presumptions  as  to  transactions  between  husband  and  wife. 

2712(1).  Georgia. 
2712(2).  Nebraska. 

2713.  Matters  considered  in  determining  question  of  good  faith  or  fraud. 

2713(1).  Arkansas. 
2713(2).  Iowa. 
2713(3).  Kansas. 
2713(4).  Massachusetts. 

2714.  Presumption  from  failure  to  produce  grantor  as  witnesa. 

2715.  Sufficiency  of  evidence  of  good  faith  or  fraud. 

2715(1).  United  States. 
2715(2).  Kansas. 
2715(3).  Missouri, 
2715(4).  Nebraska. 

2716.  Sufficiency  oj  evidence  of  good  faith  of  transactions  between  rela< 

tives, 

2717.  Effect  of  testimony  of  parties  as  to  intent. 

2718.  Questions  for  Jury. 

2719.  Right  of  attachment  or  judgment  creditor  of  grantor  to  levy  execu- 

tion on  property  fraudulently  transferred, 
2719(1).  Illinois. 
2719(2).  Texas. 
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Avoidance  by  trustee  In  bankruptcy  of  transfers  by  bankrupt  as  fraudulent, 

see  ante,  S  1007. 
Fraudulent  disposition  of  property  as  ground  for  attachment,  see  ante,  iS 

939,940. 

A.    In  General 

§  2667.    Elements,  in  general,  of  fraud  which  will  vitiate  convey- 
ance as  to  creditors  of  transferor 
§2667(1).    Florida 

You  are  instructed  that,  when  a  transfer  made  by  a  debtor  in 
failing  circumstances  to  one  of  his  creditors  is  made  with  intent  to 
hinder,  delay,  or  defraud  his  other  creditors,  and  the  purchaser  is 
aware  of  that  intent,  the  transfer  is  fraudulent  as  to  his  other 
creditors.* 

f  2667(2).    Ttxas 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 

the  said  R.  was  indebted  to  the Company,  as  alleged  by  the 

plaintiff,  and  that  for  the  purpose  of  defrauding  the  said  

Company  out  of  its  debt  she  conspired  with  her  son,  the  defendant, 
to  convey  to  him  the  land  in  controversy,  and  that  so  conspiring 
and  agreeing  with  him,  and  for  the  purpose  of  defrauding  her  cred- 
itors, did  make  to  him  the  said  deed  dated  ,  given  in  evi- 
dence, and  you  fin4  and  believe  from  the  evidence  that  at  the  time 
said  deed  was  made  and  executed  said  defendant  knew  of  the 
purpose  and  intention  of  her,  the  said  R.,  and  that  he  received  the 
said  deed  for  the  purpose  of  assisting  her  to  defraud  her  creditors, 
and  you  believe  that  said  deed  was  without  consideration  and  not 
made  in  good  faith,  then  you  will  find  for  the  plaintiff.  On  the 
other  hand,  if  you  find  and  believe  from  the  evidence  that  the  said 
R.  executed  said  deed  in  good  faith  for  a  valuable  consideration, 
and  that  said  defendant  was  an  innocent  purchaser  of  said  land  for 
value,  then  you  will  find  for  the  defendant.* 

§  2668.    Necessity  of  showing  fraudulent  intent  at  time  of  con- 
veyance 

You  are  instructed  that  the  fraudulent  intent,  alleged  in  the  an- 
swer of  defendant,  must  have  existed  at  the  time  the  contract  of 
lease  was  made,  and  unless  a  fraudulent  intent  did  so  exist  at  the 
making  of  said  contract,  you  must  find  that  the  contract  of  lease 
was  made  in  good  faith.  You  may,  however,  consider  the  subse- 
quent conduct  of  the  parties  thereto  in  determining  the  fact  of  the 

I  Jackson  v.  Citizens'  Bank  &  Trust  2  Adams  v.  Hamilton,  116  S.  W. 
Co^  44  So.  516,  53  Bla.  265.  1169,  53  Tex.  Civ.  App.  405. 
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existence  of  such  fraudulent  intent  at  the  time  of  the  making  of  said 
contract* 

§  2669.    Right  of  debtor  to  sell  property 

i  2669(1).   llllnolft 

The  jury  are  instructed  that  a  sale  of  property  for  a  valuable  con- 
sideration, when  there  is  a  delivery  of  the  property  sold,  passes  the 
title  to  the  purchaser,  and  the  fact  that  the  seller  was  in  debt  will 
not,  of  itself,  invalidate  the  sale,  although  the  purchaser  may  have 
known  that  fact  at  the  time  of  the  purchase.* 

f  2669(2).    Nebraska 

You  are  instructed  that  the  sale  of  property  in  good  faith  for  a 
valuable  consideration,  when  there  is  a  delivery  of  the  property  sold, 
passes  the  title  to  the  purchasers ;  and  the  fact  that  the  seller  was 
in  debt  will  not,  of  itself,  invalidate  the  sale,  although  the  purchaser 
may  have  known  that  fact  at  the  time  of  purchasing.* 

§  2670.    Right  of  insolvent  debtor  to  sell  property 
See,  also,  post,  S  2677. 

S  2670(1).    Alabama 

I  charge  you  that  an  insolvent  debtor  can  make  a  valid  sale  of 
his  property,  if  the  price  received  is  fair  and  reasonable,  and  the 
entire  consideration  is  paid  to  his  creditors  existing  at  the  time  of 
the  sale.* 

§  2670(2).    Arkansas 

You  are  instructed  that  fraud  is  tiever  presumed,  but  must  be 
proved  by  the  party  alleging  it.  One  engaged  in  business,  though 
insolvent,  has  the  right,  like  any  other  person,  to  dispose  of  the 
whole  or  any  part  of  the  business,  and  the  purchaser  will  have  a 
good  title,  unless  the  sale  was  made  with  the  intent  on  the  part  of 
the  seller  to  defraud  his  creditors,  and  the  fraudulent  purpose  was 
participated  in  by  the  purchaser,  and  H.'s  purchase  of  the  half  in- 
terest must  be  upheld,  unless  by  preponderance  of  proof  you  find 

that ,  in  selling  to  H.  the  half  interest,  intended  to  defraud 

his  creditors,  and  that  H.  participated  in  the  fraud.' 

§  2670(3).    Missouri 

You  are  instructed  that  a  debtor  is  not  deprived  of  his  right  to 
sell  or  dispose  of  his  property  by  reason  merely  of  insolvency  or 
embarrassed  financial  condition,  even  though  a  sale  or  disposition 
thereof  may  hinder  or  delay  his  creditors.® 

8  Prichard  v.  Uopkins,  2  N.  W.  1028,  «  Llghtman  Bros.  &  Goldstein  v.  Bj?- 

52  Iowa,  120.  stein,  51  So.  164,  164  Ala.  660. 

4  Warner  v.  Carlton,  22  111.  415.  f  Summers  v.  Heard,  50  S.  W.  78, 

»  Davis  V.  Getehell,  49  N.  W.  776,      66  Ark.  550. 
82  Neb.  792.  «  Hears  v.  Gage,  80  S.  W.  712,  107 

Mo.  App.  140. 
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I  2670(4).    Nebraska 

You  are  further  instructed  that  if  you  find  that  ■; sold  the 

c:oods  replevied  to  plaintiff,  although  the  sale  may  .have  had  the 
effect  to  hinder  and  delay  his  creditors  in  the  collection  of  their 
debts,  this  fact  alone  will  not  render  the  sale  fraudulent  or  void.  A 
debtor,  however  insolvent,  may  lawfully  sell  his  property,  if  done 
with  a  bona  fide  intention  of  applying  the  proceeds  in  the  discharge 
of  any  legal  liability .• 

§  2671.  Same — Effect  of  application  of  proceeds  of  sale  to  pay- 
ment of  debts 
You  are  instructed  that  an  insolvent  debtor  is  not  denied  the 
right  to  sell  his  property,  but  the  purpose  of  the  same  must  be.  to 
appropriate  the  proceeds  to  the  full  extent  to  the  payment  of  his 
debts ;  and,  if  the  proceeds  of  the  sale  of  his  property  to  the  full 
extent  of  said  proceeds  were  applied  to  the  payment  of  his  debts, 
the  sale  will  not  be  fraudulent."* 

§  2672.    Validity  of  conveyance  as  against  subsequent  creditors 
You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 

said  N.,  did  not  become  indebted  to until  after,  and  not  for 

a  debt  existing  at  the  time  of,  the  execution  of  the  deed  from  N. 
to  defendant,  then  plaintiff  would  be  a  subsequent  creditor  of  N., 
and  in  that  event,  if  you  believe  from  the  evidence  that  said  N.  made 
said  deed  to  his  son  with  intent  to  place  the  lot  in  question  beyond 
the  reach  of,  and  to  hinder,  delay,  or  defraud,  his  creditors,  whether 
prior  or  subsequent  creditors,  and  in  contemplation  of  contracting 
future  debts,  said  deed  would  be  void  as  to  plaintiff,  and  your  ver- 
dict should  be  for  the  plaintiff."^ 

§  2673.    Conveyance  of  property  exempt  from  execution 

12673(1).   Alabama 

You  are  instructed  that,  if  you  are  reasonably  satisfied  from  the 
evidence  that  G.  at  the  time  of  sale  was  a  resident  of  the  state, 
and  that  the  property  owned  by  him  in  this  state  was  not  worth 

more  than  $ ,  and  that  he  sold  the  same  to  E.,  then  you  need 

make  no  further  investigation,  and  your  verdict  will  be  for  the 
plaintiff." 

I  2673(2).    Florida 

You  are  instructed  that  a  sale  by  a  debtor  in  payment  of  and  dis- 
charge of  his  debt  will  be  valid,  where  the  creditor  obtains  other 
property  for  which  he  pays  cash,  if  such  other  property  was  not 

•  Lipscomb  V.  Lyon,  27  N.  W.  731,  uDosche  v.  Nette,  16  S.  W.  1013, 

19  Neb.  611.  81  Tex.  265. 

10  Jackson    y.    Cltteens'    Bank    &  12  Clewis  v.  Malone,  24  So.  767,  119 

Trust  Co.,  44  So.  616,  53  Fla.  265.  Ala.  312. 
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more  than  the  debtor  was  entitled  to  retain  exempt  from  his  other 
creditors,  and  no  other  property  was  reserved  by  him  as  his  exemp- 
tion.^^ , 

§  2673(3).    Wisconsin 

You  are  instructed  that,  this  property  in  this  case  being  exempt, 

as  it  appears  it  was  by  the  testimony  in  this  case,  when  , 

the  husband  of  thfs  plaintiff,  was  the  owner,  he  had  the  right  to  do- 
nate the  property  or  sell  it  to  his  wife;   and,  it  being  exempt,  it 

would  not  be  liable  to  seizure  and  sale  on  execution  against , 

the  husband  of  the  plaintiff.^* 

You  are  instructed  that,  this  property,  being  exempt  when  the 
husband  of  the  plaintiff  conveyed  or  gave  it  to  his  wife,  the  plaintiff, 
it  cannot  be  held  fraudulent  as  to  the  husband's  creditors,  for  the 
reason  that,  being  exempt,  it  was  as  much  beyond  their  reach  be- 
fore the  gift  as  it  was  after  the  gift.'^ 

§  2674.    Consideration  of  conveyance 

§  2674(1).     Illinois 

The  court  instructs  the  jury,  for  the  plaintiff,  that  the  sale  and 
purchase  of  goods  for  a  less  sum  than  the  actual  cash  value  is  not 
fraudulent,  and,  although  you  may  believe  from  the  evidence  that 
plaintiff  purchased  the  goods  for  less  than  their  real  value  from  F. 
(the  grantee  of  the  insolvent  debtor),  that  of  itself  is  not  evidence 
of  fraud  or  circumvention  on  the  part  of  plaintiff,  and,  if  you  be- 
lieve plaintiff  acted  in  good  faith,  you  should  find  for  the  plaintiff." 

§  2674(2).    Massachusetts 

The  jury  are  instructed  that  whether  a  conveyance  of  this  char- 
acter is  fraudulent  or  not  is  a  question  of  fact,  to  be  determined  on 
a  view  of  all  the  circumstances  attendant  upon  the  making  of  the 
grant  or  conveyance,  especially  on  the  condition  of  the  grantor  as  to 
property,  and  as  to  the  amount  of  debts  which  were  due  and  owing 
from  him  at  the  time  he  undertook  to  dispose  of  his  estate,  or  a 
portion  thereof,  by  gift,  or  without  adequate  consideration.  On 
the  one  hand,  it  could  not  be  properly  adjudged  that  a  voluntary 
conveyance  was  fraudulent  and  void,  either  as  against  existing  or 
subsequent  creditors,  if  it  was  proved  to  have  been  made  by  a  per- 
son substantially  free  from  debt  and  possessed  of  a  large  amount 
of  property,  who  had  no  purpose  to  hinder  or  delay  his  creditors, 
whose  sole  motive  was  to  transfer  the  property  to  his  wife  or  chil- 
dren, so  that  it  should  not  remain  at  the  hazard  of  business  or  be 
subjected   to  the  risk  of  improvidence.     On  the  other  hand,  it 

i»  Jaclison  V.    Citizens*    Bank    &          i«  Allen  v.  Perry,  14  N.  W.  3,  5») 

Tnist  Co.,  44  So.  516,  53  Fla.  265.  Wis.  178. 

1*  Allen  V.  Perry,  14  N.  W.  3,  56          i'- Mathews  v.  Reinhardt,  37  N.  E. 

Wis.  178.  85,  149  111.  635. 
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would  be  very  clear  that  a  voluntary  transfer  of  property  by  a  per- 
son deeply  indebted,  and  whose  property  was  inadequate  or  barely 
sufficient  for  the  payment  of  his  debts,  would  furnish  strong  pre- 
sumptive evidence  of  fraud,  and,  if  unexplained,  would  be  set  aside 
as  void  against  creditors.^' 

§  2675.    Inadequacy  of  price  as  badge  of  fraud 

§2675(1).    Georgia 

The  jury  are  instructed  that  gross  inadequacy  of  consideration  if 
it  exists,  is  a  badge  of  fraud,  and  a  circumstance  which  may  be 
considered  by  the  jury  in  determining  whether  the  conveyance  to 

Mrs.  was  fair  and  honest,  or  pretended  and  fraudulent. 

Transactions, between  husband  and  wife  should  be  scanned  care- 
fully, when  the  rights  of  creditors  are  to  be  affected  thereby.  The 
law  requires  them  to  exercise  good  faith,  and  you  should  be  satis- 
fied that  they  have  done  so,  before  sustaining  any  transaction 
which  would  defeat  a  creditor  in  the  collection  of  his  debt.*' 

I  2675(2).    Iowa 

The  court  instructs  the  jury  that  gross  inadequacy  of  price  is  of 
itself  a  badge  of  fraud;  and  though  not  conclusive,  yet,  when 
coupled  with  other  circumstances  tending  to  prove  fraud,  becomes 
controlling  and  quite  conclusive  evidence.** 

You  are  instructed  that,  while  gross  inadequacy  of  price  is  a 
badge  of  fraud,  a  man  in  dealing  and  buying  goods,  if  he  acts  hon- 
estly, and  not  to  defraud  nor  aid  in  defrauding  others,  has  a  legal 
right  to  make  the  purchase  at  as  low  a  price  and  at  as  good  ad- 
vantage as  he  can.*® 

§  2676.    Property  conveyed  much  in  excess  of  debt  secured  or  sat- 
isfied 

The  jury  are  instructed  that,  if  you  find  that  the  value  of  the 

property  upon  which  the  mortgage  was  given  by to , 

the  plaintiff  in  this  case,  was  largely  out  of  proportion  to  the  debt 
secured,  then  and  in  that  case  this  is  a  circumstance  from  which 
you  may  infer  the  fraudulent  intent  on  the  part  of  plaintiff,  which 
would  render  that  mortgage  invalid  as  against  the  creditors  of 
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IT  Winchester  v.  Charter,  102  Mass.  20  Bickler  v.  Kendall,  24  N.  W.  518, 

272.  66  Iowa,  703. 

It  Almond  v.  Galrdner,  76  Ga.  699,  21  Qanong  v.  Green,  38  N.  W.  661, 

18  Bickler  v.  Kendall,  24  N.  W.  518,  71  Mich.  1. 
66  Iowa,  703. 
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B.    Preference  of  Creditors  . 
§  2677.    Right  of  insolvent  debtor  to  prefer  creditors 

12677(1).    United  StatM 

The  jury  are  instructed  that  the  defendant's  position  is  simply 

this:     He  says  that  in  ,  he  owed  D.,  his  brother-in-law, 

about  $ ,  that  sum  being  made  up  of  $ that  he  had 

agreed  to  pay  D.  for  his  interest  in  the  firm,  and  the  balance  being 
money  that  his  brother-in-law  had  loaned  to  him  subsequent  to  the 
dissolution  of  the  firm;   that  D.  demanded  payment  of  that  debt, 

and  that  he  sold  him  the  stock  in  the  store.  No. ,  to  pay  the 

same.  Now,  gentlemen,  if  you  believe  that  statement  of  defendant 
and  D.,  if  you  believe  that  defendant  owed  D.  the  sum  stated,  or 
about  that  sum,  and  that  he  made  an  out  and  out  sale  of  the  stock 
of  goods  to  D.  in  good  faith  to  pay  that  debt,  then  the  sale  was  not 
fraudulent,  and  furnished  no  ground  for  the  attachment,  and  you 
should  so  find  by  your  verdict.  If  that  sale  was  made,  as  above 
stated,  in  good  faith  to  pay  an  honest  debt,  then  the  sale  was  not 
fraudulent,  even  though  the  sale  of  that  stock  in  the  store  at  No. 
did  operate  to  hinder  or  delay  other  creditors  of  the  defend- 
ant in  collecting  their  debts.  In  other  words,  gentlemen,  a  debtor 
has  a  right  to  prefer  one  creditor  over  another,  even  if  he  is  in- 
solvent ;  and  if  he  does  so  in  good  faith,  that  is,  if  he  pays  one  cred- 
itor to  the  Occlusion  of  another,  such  preference  is  not  a  fraudulent 
act,  no  matter  how  it  may  aSect  his  other  creditors." 

i  2677(2).    Florida 

You  are  instructed  that,  except  ih  a  case  of  a  general  assignment 
for  the  benefit  of  creditors,  which  does  not  enter  into  this  case,  a 
debtor  in  failing  circumstances — that  is,  owing  more  than  he  can 
pay — has  a  right  to  prefer  one  of  his  creditors  to  the  exclusion  of 
the  others;  in  other  words,  he  can  pay  one  creditor  in  full,  and 
not  pay  the  others  at  all,  provided  the  transaction  is  bona  fide  and 
untainted  with  fraud,  and,  in  case  the  payment  is  made  by  a  transfer 
of  his  property,  a  fair  and  reasonable  price  is  paid,^ 

You  are  instructed  that  the  law  permits  a  debtor,  even  though  in- 
solvent, to  prefer  a  creditor  by  paying  such  creditor  in  cash,  or  by 
a  transfer  of  property ;  and  although  a  preference  thus  created  may 
operate  to  delay  or  hinder  other  creditors,  yet,  if  not  created  for 
that  purpose,  but  to  secure  or  pay  a  bona  fide  debt,  and  only  hin- 
ders or  delays  other  creditors  as  to  the  property  so  appropriated  to 
the  payment  of  such  debt,  it  is  lawful.** 

2  2  Strauss  v.  Abrahams  (G.  C.  Mo.)  24  Jackson    v.    Citizens'    Bank   & 

32  F.  310.  Trust  Co.,  44  So.  516,  53  Fla.  265. 

28  Jackson    y.    Citizens'    Bank    & 
Trust  Co.,  44  So.  516,  53  Fla.  265. 
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You  are  instructed  that  a  debtor  in  failing  circumstances  has  the 
right  to  prefer  one  or  more  of  his  creditors  by  paying  them  in  full, 
either  in  cash  or  by  a  transfer  of  property,  even  if  the  result  of 
such  preference  is  to  disappoint  his  other  creditors;  and  knowl- 
edge on  the  part  of  the  creditors  receiving  the  preference  that  the 
debtor  was  insolvent  at  the  time  will  not  make  such  a  preference  in- 
valid" 

You  are  instructed  that,  in  order  to  make  such  a  transfer  void 
for  actual  fraud,  the  creditor  must  assist  the  debtor  in  hindering  or 
delaying  his  other  creditors,  either  by  receiving  from  him  an  un- 
reasonable amount  of  property  for  his  debt,  or  assisting  the  debtor 
in  retaining  some  benefit  or  advantage  from  the  sale.^* 

i  2677(3).    Georgia 

You  are  instructed  that  a  debtor  may  prefer  one  creditor  to  an- 
other, and,  to  that  end,  he  may  bona  fide  give  a  Hen,  by  mortgage  or 
other  legal  means,  or  he  may  transfer  negotiable  papers  as  collat- 
eral security,  the  surplus  in  such  cases  not  being- reserved  for  his 
own  benefit  If  a  surplus  is  reserved  for  bis  own  benefit,  it  destroys 
the  validity  of  the  mortgage  so  given.*' 

S  2677(4).    Illiaois 

You  are  instructed  that,  if  a  man  find  himself  in  failing  circum- 
stances, he  has  a  right  to  prefer  one  creditor  to  another — to  so  dis- 
pose of  his  property  that  one  of  his  creditors  shall  receive  his  pay 
in  full,  and  another  receive  nothing ;  nor  is  there  any  presumption 
of  fraud  in  so  doing.** 

The  court  instructs  the  jury  that  the  main  question  in  this  cause 
is  as  to  the  honesty  and  good  faith  of  the  alleged  transfer  of  the 
goods  in  question  from  M.  to  the  plaintiff.  If  that  sale  was  in 
good  faith,  for  an  adequate  consideration,  for  the  purpose  of  pay- 
ing a  debt  or  debts,  which  he  owed  to  her,  and  if  the  possession  of 

the  goods  was  delivered  to  her,  or  to ,  acting  for  her,  by  her 

authority,  for  her  use,  then  no  subsequent  acts  or  declaration  of 

M.,  as  to  the  goods  that  arrived  at y  would  affect  her  title 

or  right  to  recover  for  the  taking  of  the  goods  in  quiestion,  and 
therefore,  if  the  jury  believe,  from  the  evidence,  that  thie  goods  were 
so  transferred  as  above  mentioned,  and  if  the  jury  further  be- 
lieve, from  the  evidence,  that  the  defendant  took  the  goods  in 
question,  under  the  attachments  against  M.,  after  such  transfer  and 
delivery,  then  the  plaintiff  is  entitled  to  recover  as  damages  in 
this  action,  the  value  of  the  goods  at  the  time  of  such  taking  with 

» Jackson  v.  Citizens'  Bank  &  >  7  Fidelity  Banking  &  Trust  Co.  v. 
Trust  Co.,  44  So.  516,  53  Fla.  265.  Kangara  Valley  Tea  Co.,  22  S.  B.  50, 

w  Jackson    v.    Citizens'    Bank    &      95  Ga.  172. 
Trust  Co.,  44  So.  516.  53  Fla.  265.  »»  Schroeder  v.  Walsh,  11  N.  B.  70, 

120  111.  403. 
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interest  from  that  time  to  the  present,  at  the  rate  of per 

cent,  per  annum.  But  if  on  the  contrary,  the  jury  find,  from  the 
evidence,  that  such  transfer  was  not  in  good  faith,  for  an  adequate 
consideration  as  before  mentioned,  or  that  the  possession  was  not 
delivered  as  before  mentioned,  and  if  the  jury  find,  from  the  evi- 
dence, that  the  defendant,  as  sheriff  of  county,  , 

took  the  goods  under  writs  of  attachment  against  M.,  in  favor  of 
persons  who  were  creditors  of  M.,  upon  debts  existing  at  the  time 
of  such  transfer,  then  the  plaintiflE  is  not  entitled  to  recover  in  this 
action.** 

§  2677(5).     Missouri 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  S.  was  actually  indebted  to  said  plaintiff  in  the  amount  of  the 
several  notes  read  in  evidence,  and  that  for  the  purpose  of  paying 
said  notes  on  — — ,  he  conveyed  to  said  plaintiff  the  stock  of 

liquors,  cigars,  fixtures,  etc.,  in  the  store  of  said  S.  at  No. 

street,  and  delivered  him  possession  thereof,  and  that  the  said 
property  so  conveyed  was  no  more  than  was  reasonably  necessary 
to  pay  said  notes,  then  the  said  property  became  the  property  of 
said  plaintiff.     And  if  you  believe  that  afterwards  the  defendant 

,  as  sheriff  of county,  under  and  by  virtue  of  said  writs 

of  attachment  against  said  S.,  levied  upon  and  took  said  prop- 
erty, or  any  part  thereof,  then  you  will  find  in  this  action  for  the 
plaintiff,  and  assess  his  damages  at  the  value  of  the  .propert>'  so 
taken.*® 

The  court  instructs  the  jury  that  the  only  question  herein  is 
whether  the  transfer  of  the  property  in  controversy  to  plaintiffs 
was  valid;  the  validity  of  no  other  transfer  is  in  issue  in  this 
cause.  A  debtor  in  failing  circumstances  has  the  right  to  prefer  one 
of  his  creditors  to  another,  or  any  number  of  them  to  the  exclusion 
of  others.  A  mere  preference  alone  is  no  fraud.  A  debtor,  there- 
fore, may  lawfully  pay,  either  in  money  or  property  of  like  amount, 
one  or  more  of  his  creditors  their  demands  in  full,  and  allow  others 
to  go  unpaid  in  whole  or  in  part;  and  if  the  creditor  who  re- 
ceives siich  a  preference  does  so  only  for  the  purpose  of  receiving 
his  demand,  his  payment  is  valid,  although  at  the  time  he  receives 
it  he  may  know  his  debtor  owes  other  demands,  and  that  he  is, 
by  such  payment,  receiving  a  preference.  But  if,  in  accepting  such 
payment  or  transfer  of  property  therefor,  the  said  creditor  does  not 
act  solely  with  the  purpose  of  obtaining  a  preference  for  himself, 
but  also  thereby  intends  to  aid  the  debtor  in  hindering,  delaying, 
or  defrauding  his  other  creditors,  irrespective  of  the  preference  such 

<•  He8sing  v.  McCloskey,  37  lU.  341.         so  state  ex  reL  Robertson  y.  Hope, 

14  S.  W.  985,  102  Mo.  410. 
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creditor  secures  thereby,  then  such  intent  makes  such  payment  or 

transfer  of  property  fraudulent  and  void.    If,  then,  on  the day 

of ,  19 — ,  T.  was  indebted  to  the Bank  of for  the 

note  of  $ ,  read  in*  evidence,  and  to ,  or  said  bank,  in  the 

amount  of  the  note  for  $ ,  and  to *-  on  open  account  for 

S ,  and  on  that  day  sold  and  delivered  the  goods  in  contro- 
versy to  plaintiifs  in  payment  of  his  indebtedness  to  them,  and  in 
consideration   that  they   would  pay   off  and   discharge   the   said 

$ note  to  said  bank,  then  and  in  that  case,  in  the  absence  of 

any  intent  on  the  part  of  the  plaintiffs  to  do  more  than  secure  pay- 
ment of  T.'s  indebtedness  to  them,  and  so  protect  themselves 
against  their  liability  to  said  bank  in  respect  of  said  note  or  notes, 
such  sale  of  said  property  was  a  valid  sale,  and  did  operate  to  pass 
the  bill  to  them  free  from  the  claim  or  claims  of  other  creditors  of 
i.  ^ 

$  2677(6).    Nebraska 

You  are  instructed  that  in  this  action  the  plaintiff  has  taken,  by 
writ  of  replevin,  the  property  described  in  the  petition,  claiming  to 
be  entitled  to  its  possession  as  mortgagee,  under  a  mortgage  exe- 
cuted by  H.,  previously  the  owner  of  the  property.  The  property  in 
question  was  in  the  possession  of  defendant  as  a  constable,  by  vir- 
tue of  a  writ  of  attachment  executed  against  the  property  of  H. 
The  issues  made  by  the  pleadings  raise  the  question  for  you  to 
determine  as  to  the  validity  of  the  plaintiff's  mortgage.  You  are 
instructed  (1)  that  H.  had  a  right  to  secure  plaintiff  any  valid  and 
subsisting  indebtedness  owing  by  him  to  plaintiff,  and,  for  that 
purpose,  to  execute  to  her  a  mortgage  on  his  property,  if  niiade  in 
good  faith,  without  any  intention  to  defraud  a  creditor.'* 

You  are  instructed  that,  if  you  find :—  was  indebted  to  plain- 
tiff, she  had  a  right  to  take,  as  payment  on  her  claim  against  • , 

the  goods  in  question,  if  done  in  good  faith,  though  others  are 
thereby  deprived  of  all  means  of  obtaining  satisfaction  of  their 
equally  meritorious  claims.** 

I  2677(7).    Texas 

You  are  instructed  that  an  insolvent  debtor  has  the  right  to  trans- 
fer his  property  to  one  of  his  creditors  in  payment  of  the  debt  due 
such  creditor,  even  though  the  effect  of  such  transfer  is  to  hinder 
and  delay  other  creditors,  providing  the  creditor  receiving  such 
property  acts  in  good  faith  and  takes  the  property  for  the  sole  pur- 
pose of  collecting  a  bona  fide  debt.    The  fact  that  such  transfer  may 

•1  State  V.  Mason,  10  S.  W.  179,  96         sa  Lipscomb  v.  Lyon,  27  N.  W.  731, 
Mo.  569.  19  Neb.  511. 

33Houck  V.  Heinzman,  55  N.  W. 
1062,  37  Neb.  463. 
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have  the  effect  of  preventing  other  creditors  from  collecting  their 
debts  will  make  no  difference.'*  ^ 
The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 

that conveyed  said  goods  to  the  claimants  before  the  levy, 

and  that  the  claimants  openly  received  said  goods,  and  the  same 
were  taken  solely  for  the  purpose  of  securing  their  debt,  and  not 
for  the  purpose  to  cover  up  said  goods,  or  its  proceeds,  for  the  bene- 
fit of ,  to  the  prejudice  of  their  other  creditors,  and  no  more 

goods  were  received  than  were  reasonably  sufficient  to  discharge 
their  debt,  to  find  for  the  claimants.'* 

§  2678.    Same— Effect  of  conveyance  as  hindering  and  delaying 

creditors 
See,  also,  ante,  S  2677(1). 

You  are  instructed  that  it  is  claimed  on  the  part  of  the  plain- 
tiff in  this  suit  that  this  bill  of  sale  was  not  a  bona  fide  -bill  of  sale ; 
that  is,  that  it  was  fraudulent,  and  therefore  void.  1  charge  you 
that,  in  order  to  make  this  bill  of  sale  fraudulent  or  void  in  this 
case,  it  is  necessary  that  it  should  be  executed  with  an  intent  to 
hinder,  delay,  or  defraud  creditors.  If  it  was  executed  for  the 
purpose  of  securing  bona  fide  indebtedness,  it  would  not  be  fraud- 
ulent, no  matter  if  it  did  in  effect  hinder  or  delay  or  defraud  cred- 
itors; but  if  executed,  not  to  secure  a  bona  fide  indebtedness,  but 
for  the  purpose  of  hindering,  delaying,  and  defrauding  creditors, 
it  would  be  void  iii  law,  and  no  title  would  pass  under  it  by  virtue 
of  the  bill  of  sale,  if  you  should  find  it  to  be  fraudulent — that  is, 
if  it  was  not  executed  for  the  purpose  of  paying  a  bona  fide  in- 
debtedness owed  by to  the .*• 

§  2679.    Effect  of  intent  of  debtor  to  delay  or  defraud  other  cred- 
itors 
See,  also,  post,  {  2685. 
§  2679(1)  Indian  Territory 

You  are  instructed  that  the  plaintiff  had  the  right  at  the  time 
to  purchase  from  her  brother, ,  the  property,  to  f)rotect  her- 
self on  any  bona  fide  claim  which  she  held  against  him,  or  upon 
which  she  was  security ;  and  she  would  have  the  right  to  do  that 
though  he  was  insolvent  at  the  time,  and  was  seeking  even  to  de- 
fraud his  creditors,  provided  she  was  not  at  the  time  a  party  to 
a  combination  with  him,  and  aiding  him  in  his  efforts  to  defraud 
his  creditors.*' 

«*  Whitesides  v.  Bacon  (Civ.  App.)  «e  Sloman  v.  Goebel  Brewing  Co., 

150  S.  W.  301.  76  N.  W.  975,  118  Mich.  442. 

»B  Brown  v.  Lessing,  7  S,  W.  783,  3t  Dorrance  v.  McAlester,  45  S.  W, 

70  Tex.  544.  '  141,  1  Ind.  T.  473. 
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i  2670(2).  MlMO«» 

The  jury  are  instructed  that  although  the  jury  may  believe  from 
the  evidence  that  S.  was  largely  indebted  to  other  parties  than 
said  plaintiff,  and  that  he  had  many  and  large  sums  of  money  due 
him  which  he  fraudulently  concealed,  for  the  purpose  and  with  the 
intent  of  placing  the  same  beyond  the  reach  of  his  other  creditors, 
yet,  if  you  further  believe  that  said  S.  was  indebted  to  said  plain- 
tiff in  the  amount  of  the  notes  read  in  evidence,  and  that  in  pay- 
ment of  said  indebtedness  said  plaintiff  received  the  property  de- 
scribed in  the  petition  for  the  purpose  of  such  payment,  and  none 
other,  and  that  subsequently  the  defendant,  under  and  by  virtue  of 
writs  of  attachments  against  said  S.,  levied  upon  and  took  said 
property  then  you  will  find  for  the  plaintiff.'* 

i  2679(3).    T«xas 

You  are  instructed. that,  if  you  shall  find  from  the  evidence  that 

S.  E.  W.  was  justly  indebted  to  his  wife,  M.  N.  W.,  on  the 

day  of  • ,  and  if  he  conveyed  the  land  in  question  in  payment 

of  such  indebtedness,  or  a  part  thereof,  and  if  the  only  purpose  on 
the  part  of  Mrs.  W.  in  taking  such  conveyance  was  to  collect  her 
debt,  or  a  part  thereof,  the  conveyance  would  be  valid,  even  though 
you  may  believe  S.  E.  W.  was  insolvent,  and  that  his  purpose  in 
making  such  conveyance  was  to  hinder,  delay,  or  defraud  other 
creditors,  and  you  should  find  for  M.  N.  W.** 

The  jury  are  instructed  that  an  insolvent  debtor  has  the  right 
to  transfer  his  property  to  one  of  his  creditors  in  payment  of  the 
debt  due  such  creditor,  even  though  the  effect  of  such  transfer  is 
to  hinder  or  delay  other  creditors  in  the  collection  of  their  debt 
or  debts,  provided  the  creditor  securing  said  property  act  in  good 
faith,  for  the  sole  purpose  of  collecting  his  debt ;  and  the  fact  that 
said  debtor  acts  in  bad  faith  in  making  said  transfer,  and  that  the 
effect  of  making  it  will  be  to  hinder  and  delay  other  creditors  from 
collecting  their  debts,  will  make  no  difference.  Therefore,  gentle- 
men, if  you  find  from  the  evidence  that was  justly  indebted 

to  his  mother, ,  and  that  the  mules  and  horse  in  question 

were  transferred  to  her  in  payment  of  such  debt,  and  if  you  further 
believe  that  the  property  transferred  was  not  of  greater  value  than 
the  amount  of  said  debt,  and  if  you  further  believe  that  the  only 

purpose  of in  accepting  said  property  was  to  collect  said 

debt,  in  such  event  you  should  find  in  favor  of  the  defendant.** 

■»  State  ex  rel.  Robertson  v.  Hope,  *o  Await  v.  Schooler  (Civ.  App.)  131 

14  S.  W.  985,  1Q2  Mo.  410.  S.  W.  302.    This  Instruction  is  correct 

s»  Wbitesides  v.  Bacoa  (Civ.  App.)  as  far  as-  it  goes. 
150  &  W.  801. 
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§  2680.    Preference  of  wife  as  creditor 

I  2680(1).    Kansas 

The  court  instructs  the  jury  that  a  debtor  in  failing  circumstances 
may  prefer  one  bona  fide  creditor  to  the  exclusion  of  others  and 
regardless  of  the  debtor's  motives,  and  you  are  instructed  that  the 
fact  that  such  creditor  is  the  wife  of  the  debtor  does  not  change 
the  rule,  for,  if  a  wife  is  a  bona  fide  creditor  of  her  husband,  she 
has  a  right  to  expect  and  to  receive  security  or  payment  from  him, 
or  out  of  .his  estate,  the  same  as  any  other  creditor,  and  he  has  a 
right  to  prefer  her  to  other  creditors  by  transferring  real  estate 
or  other  property  at  a  fair  price  in  payment  of  her  claim  against 
him,  so  long  as  she  acts  in  good  faith.  And  while  the  fact  of  the 
relationship  existing  between  the  parties  may  be  taken  into  con- 
sideration by  you,  yet  the  conveyance  cannot  be  overturned  on 
account  of  the  mere  fact  that  it  is  between  husband  and  wife,  even 
though  he  is  in  failing  circumstances." 

§  2680(2).    Nebraska 

You  are  instructed  that  a  husband,  indebted  to  his  wife,  may  pre 
fer  her  to  other  creditors,  and  make  a  valid  appropriation  of  his 
property  to  pay  her  claim,  even  though  he  is  thereby  deprived  of 
the  means  to  pay  other  debts.** 

§  2680(3).    South  Dakota 

You  are  instructed  that  a  husband  has  the  right  to  deal  with 
his  wife.  A  husband  has  the  right  to  pay  his  wife  an  honest  in- 
debtedness in  an  honest  manner.  If  it  is  a  good-faith  transaction, 
an  honest  transaction,  he  has  a  right  to  do  that.  Now,  this  was 
a  transaction  between  husband  and  wife,  and  the  husband  had  a 
right  to  pay  that  wife,  if  there  was  an  honest  indebtedness;  and 
if  he  paid  her  what  was  right,  and  reasonable,  and  just,  he  had 
a  right  to  pay  that.'*^ 

§  2681.    Sale  made  to  pay  debt  to  griintee  and  other  debts 

§  2681(1).    Illinois 

The  jury  are  instructed  that,  if  R.  was  indebted  to  the  plaintiff, 
and  the  plaintiflf  assumed  and  ^agreed  to  pay  debts  due  from  R. 
to  third  persons,  these  constitute  a  good  consideration  for  the  sale 
(if  proven)  from  R.  to  plaintiff.** 

§  2681(2).    Kansas 

You  are  instructed  that  a  sale  by  B.  to  M.  of  the  property  in 
controversy  and  other  property,  in  payment  of  the  debts  of  B.  to 
M.,  would  not  be  a  fraud  on  other  creditors  of  B.,  provided  such 

41  Bre<*eisen  r.  Cnark,  176  P.  137,  *8  Kolbe  v.  Harrington,  88  X.  W. 

103  Kan.  662.  572,  15  S.  D.  263. 

41  Lipscomb  v.  Lyon,  27  N.  W.  731,  44  Warner  v.  Carlton,  22  III.  415. 
19  Neb.  511. 
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sale  was  made  in  good  faith,  and  to  satisfy  a  real  and  valid  indebt- 
edness to  M.  A  sale  by  B.  to  M.,  in  payment  of  a  valid  indebted- 
ness of  B,  to  M.,  or  to  provide  for  the  payment  of  debts  to  oth^r 
creditors  of  B.,  on  which  M.  was  liable  as  surety  or  indorser,  would 
not  be  fraudulent  if  made  in  good  faith.  A  sale  by  B.  to  M.  of 
the  property  in  controversy  and  other  property,  to  pay  the  debts 
of  B.  to  M.,  and  to  provide  for  the  payment  of  certain  other  debts 
of  B,,  upon  which  M.  was  liable  as  surety  or  indorser,  and  also 
to  provide  for  the  payment  of  still  other  debts  of  B.,  and  upon 
which  M.  was  not  legally  liable,  and  leaving  still  other  debts  and 
creditors  of  B.  unsecured  and  un{)rovided  for,  woulid  be  fraudulent 
upon  the  part  of  B.  as  to  such  other  debts  and  creditors  so  unpro- 
vided for.  Such  sale  would  also  be  fraudulent  upon  the  part  of  M., 
provided  he  purchased  with  knowledge  of  such  facts.^* 

§  2682.    Conveyance  to  creditor  in  consideration  of  debt  and  ad- 
ditional cash  sum 

You  are  instructed  that  if  a  debtor  in  failing  circumstances  pro- 
poses to  sell  to  one  of  his  largest  creditors  practically  all  his  prop- 
erty for  a  price  in  excess  of  what  he  owes  him,  and  the  creditor 
is  informed,  and  has  reason  to  believe,  that  it  is  the  purpose  of 
the  debtor  to  use  the  excess  in  the  payment  of  his  honest  debts, 
even  though  not  enough  to  pay  all  his  creditors,  the  sale  is  not 
fraudulent  as  to  creditors  who  are  not  paid.** 

You  are  instructed  that,  if  you  find  from  the  evidence  thai  at 

the  time  of  the  transaction had  no  intention  of  biiidering, 

delaying,  or  defrauding  their  other  creditors,  but  intended  to  ap- 
ply the  $ to  the  payment  of  a  part  of  their  honest  debts,  even 

if  not  enough  to  pay  all  of  them,  the  sale  was  not  fraudulent,  and 
you  should  find  for  the  plaintiflf.*' 

You  are  instructed  that,  where  a  debtor  in  failing  circumstances 
prefers  one  of  his  creditors  by  transferring  to  him  property  in  pay- 
ment of  a  bona  fide  debt  for  a  reasonable  price,  receiving  cash  for 
the  excess  above  the  amount  of  the  debt,  such  transaction  is  not 
fpudulent  per  se,  but  is  only  fraudulent  if  it  was  the  intention  of 
the  debtor  to  hinder,  delay,  or  defraud  his  other  creditors,  which 
intention  must  be  participated  in  by  the  purchaser  before  the  trans- 
action is  void,  if  the  effect  of  such  transaction  was  to  hinder  or. 
delay  creditors  in  procuring  the  application  of  the  debtor's  prop- 
erty to  the  payment  of  his  debts.**     ' 

You  are  instructed  that  a  creditor  has  a  right  to  receive  per- 
sonal property  from  his  insolvent  debtor  in  payment  of  a  bona 

«5  National  Bank  of  Paola  v.  Ban-  47  Jackson    v.    Citizens'    Bank    & 

ta,  49  P.  815,  6  Kan.  App.  922.  Tmst  Co.,  44  So.  ^16,  53  Fla.  265. 

4»  Jackson    v.     Citizens'    Bank    &  «8  jaekson  v.  Citizens'  Bank  &  Trust 

Trust  Co.,  44  So.  516,  53  Fla.  265.  Co.,  44  So.  516,  53  Fla.  265. 
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fide  debt,  and  to  pay  him  in  cash  the  balance  of  the  reasonable  value 
qf  said  property,  if  such  transaction  does  not  hinder  or  delay  the 
appropriation  of  such  property  or  its  proceeds  to  the  payment  of 
the  debts  of  the  insolvent ;  and  the  creditor's  knowledge  of  the  in- 
solvency of  his  debtor  will  not  make  the  transaction  fraudulent,  if 
all  of  such  cash  payment  is  used  by  the  debtor  to  pay  his  bona  fide 
debts.** 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 

$ paid  in  excess  of.  their  indebtedness  to  the  bank 

was  actually  appropriated  to  tjie  payment  of  the  just  debts  of 

,  even  if  those  debts  were  due  to  members  of  the  

family,  and  even  if  a  large  number  of 's  creditors  went  un- 
paid, the  sale  was  not  fraudulent,  and  you  should  find  for  the  plain- 

You  are  instructed  that  if  you  find  from  the  evidence  that«  at 

the  time  of  the  sale  to  the  bank, was  informed  by  the  debtor 

firm,  B.  &  Co.,  or  by  their  attorney,  whom  he  knew,  and  in  whose 
integrity  and  veracity  he  had  confidence,  that  it  was  the  purpose  of 

B.  &  Co.  to  appropriate  the  $ received  from  the  bank,  for 

the  excess  of  the  property  above  the  debt  due  to  the  bank,  to  the 
payment  of  their  just  debts,  even  though  those  debts  may  have  been 
owing  to  members  of  the  B.  family,  and  there  was  nothing  in  the 
surrounding  circumstances  to  arouse  the  suspicion  of  an  ordinarily 
prudent  man,  or  to  put  him  on  inquiry  as  to  the  purpose  of  B.  & 
Co.,  then  the  sale  was  not  fraudulent,  even  though  it  may  have 

been  the  secret  intention  of  B.,  or  of  B.  &  Co.,  to  place  the  $ 

beyond  the  reach  of  other  creditors,  and  you  should  find  for  the 
plaintiff." 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this  case 
that  B.  &  Co.  were  in  failing  circumstances;  that  they  were 
practically  insolvent,  which  fact  was  known  to  the  bank,  or  which 
T.,  the  president  of  the  bank,  with  whom  the  trade  was  made, 
ought  to  have  known ;  that  B.  &  Co.  proposed  to  sell  their  goods 

to  the  bank,  demanding  $ over  and  above  their  indebtedness 

to  the  bank;  that  B.  &  Co.  intended  at  the  time  to  so  dispose  of 

the  $ that  their  creditors  could  not  reach  it,  or  so  as  to 

hinder  or  delay  thtir  creditors  in  the  collection  of  their  claims; 

that   this    fact   was   known    to   ,    or    by    diligent    inquiry 

he  could  have  discovered  it — ^then  the  sale  was  fraudulent,  and 
you  should  find  for  the  defendant,  provided  there  were  such  cir- 
cumstances attending  the  transaction  as  to  raise  a  suspicion  of 

«•  Jackson    y.    Citizens'    Bank    &         oi  Jackson  v.  Citizens' Bank  &  Trust 
Trust  Co.,  44  So.  51G.  53  Fla.  265.  Co.,  44  So.  516,  53  Fla.  265. 

so  Jackson  v.  Citizens'  Bank  &  Trust 
Co.,  44  So.  516,  53  Fla.  265. 
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the  bona  fides  of  the  transaction  in  the  mind  of  a  reasonably  pru- 
dent man,  or  to  put  him  upon  inquiry.** 
You  are  instructed  that,  if  you  should  find  from  the  evidence  that 

J.  M.  B.,  doing  business  as  ,  was  the  owner  of  the  stock 

of  merchandise  in  controversy,  and  that  on ,  he  was  indebted 

to  the Bank  in  the  sum  of  $ ,  and  shall  further  find 

that  he  sold  to  the  said  bank  the  entire  stock  of  goods  for  the  sum 
of  $ ^  and  that  this  was  a  reasonable  price  therefor,  and  re- 
ceived therefor  a  discharge  of  the  debt  of  $ ,  and  $ , 

which  was  promptly  applied  to  the  payment  of  other  debts,  then 
the  transaction  would  not  be  fraudulent,  even  though  J.  M.  B. 
was  largely  indebted  to  other  people,  the  payment  of  whom  was 
not  provided  for ;  and  the  fact  that  the  said  bank  knew  at  the  time 
that  J.  M.  B.  was  insolvent  would  not  render  the  sale  fraudulent 
or  void.** 

§  2683.  Transfer  to  creditor  in  consideration  of  debt  and  payment 
of  liens  on  property 
You  are  instructed  that,  in  addition  to  the  amount  due  the  cred- 
itor, he  has  the  right  to  pay  in  cash  for  the  property  purchased  from 
his  insolvent  debtor  the  amount  of  any  liens  on  the  same,  if  the 
debt  and  the  amdiint  of  the  liens  do  not  exceed  the  reasonable  value 
of  the  property  under  the  circumstances,  and  all  of  the  cash  so 
paid  is  promptly  applied  to  the  payment  of  such  bona  fide  debts  of 
the  debtor.** 


C.    Intent  of  Transferee  or  Knowledge  by  Him  of  Intended 

Fraud  or  Participation  Therein 

§  2684.  Necessity  that  attacking  creditors  should  show,  to  invali- 
date conveyance,  knowledge  by  transferee  of  fraud  or 
participation  therein 

i  2684(1).   Alabama 

The  jury  are  instructed  that,  if  the  evidence  reasonably  satisfies 
them  that  plaintifiF  bought  the  goods,  paying  a  fair  and  reasonable 
price  for  them,  they  must  find  for  the  plaintiff,  unless  the  evidence 
reasonably  satisfies  them  that  plaintiff's  vendors  made  said  sale 
with  the  intent  or  purpose  to  delay,  hinder,  or  defraud  their  cred- 
itors; and  that  when  plaintiff  made  his  purchase  he  knew,  or  had 
notice,  that  such  was  the  intention  or  purpose  of  his  vendors,  or 
had  information  of  suspicious  circumstances,  which  ought  to  have 

•s  Jackson    r.    Citizens*    Bank    &  s«  Jackson  v.  Citizens' Bank  &  Trust 

Trust  Co.,  44  So.  516,  63  Fla.  265.  Co.,  44  So.  516,  63  Fla.  265. 

s>  Jackson  t.  Citizens'  Bank  &  Trust 
Co.,  44  So.  516,  53  Fla.  265. . 
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led  him  to  make  inquiry,  and,  if  followed  up,  would  have  led  to 
knowledge  of  such  intent.** 

§  2684(2).    Georgia 

You  are  instructed  that  if  you  find  from  the  evidence  in  this  case 

that  the  claimant  bought  the  property  in  good  faith  and 

paid  cash  for  it,  that  there  was  no  intention  or  purpose  on  his  part 
to  defraud,  hinder,  or  delay  present  or  subsequent  creditors  of  R., 
that  it  was  a  bona  fide  transaction  on  a  valuable  consideration,  and 
without  notice  or  ground  for  reasonable  suspicion,  then  you  should 
find  the  property  not  subject ;  and  this  would  be  true  although  you 
may  find  from  the  evidence  that  the  purpose  on  the  part  of  R. 
in  selling  the  property  was  to  defraud  or  delay  his  present  or 
subsequent  creditors.  If  such  purpose  existed  on  the  part  of  R. 
but  was  unknown  to  claimant ;  if  claimant  had  no  notice  or  grounds 
of  reasonable  suspicion  of  R.'s  purpose,  he  (claimant)  would  not 
be  aflFected  thereby.  Whether  or  not  claimant  was  a  bona  fide 
purchaser  on  a  valuable  consideration  and  without  notice  or  ground 
for  reasonable  suspicion,  and  whether  the  transaction  was  made 
with  the  intention  to  delay  or  defraud  present  or  subsequent  cred- 
itors of  R.,  you  will  determine  from  the  evidence;  and,  in  deter- 
mining these  matters,  you  can  consider  the  posi||^sion  of  R.  after 
the  alleged  sale,  the  failure  of  claimant  to  recora  his  deed,  and  all 
the  facts  and  circumstances  as  shown  by  the  evidence.** 

§  2684(3).    Illinois 

The  jury  are  instructed  that,  even  if  the  jury  should  believe, 
from  the  evidence,  that  the  object  and  purpose  of  R.  in  making  the 
sale  was  to  hinder,  delay,  or  defraud  his  creditors,  yet  unless  the 
jury  are  satisfied,  by  the  proof,  that  the  plaintiflf  knew  that  fact,  and 
bought  the  goods  with  such  knowledge,  the  jury  cannot  find  that 
the  sale  was  fraudulent  for  that  reason.** 

§  2684(4).     Iowa 

You  are  instructed  that  the  plaintiffs  also  claim,  in  this  case,  that 
said  P.  sold  said  goods  to  said  R.  for  the  purpose  of  defrauding,  or 
hindering  or  delaying  the  creditors  of  said  P.,  and  that  said  R. 
purchased  said  goods  with  the  intent  to  aid  said  P.  in  hindering, 
delaying,  and  defrauding  his  creditors ;  and  in  relation  to  these  mat- 
ters you  are  instructed  that  if  said  P.  sold  said  goods  to  said  R. 
for  the  purpose  of  defrauding  his  creditors,  or  hindering  or  delay- 
ing his  creditors  in  the  collection  of  their  claims  against  him;  and 
if  said  R.  purchased  said  goods  with  intent  to  aid  said  P.  in  ac- 
complishing such  purpose ;  or  if  said  R.  purchased  said  goods  know- 
ing that  P.  intended,  by  the  sale  to  him,  to  hinder,  delay  or  de- 

65  Skipper  T.  Reeves,  8  So.  804,  03  »6  Bernard  Frank  &  Go.  v.  Adams. 

Ala.  382.  87  S.  E.  3,  144  Ga.  270. 

6  7  Warner  v.  Carlton,  22  IlL  415. 
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fraud  his  creditors;  or  if  said  R.  made  said  purchase,  having  no- 
tice or  knowledge  of  such  facts  as  would  have  put  an  ordinarily 
cautious  person  upon  inquiry,  which,  if  made  with  ordinary  dili- 
gence, would  have  led  to  a  knowledge  of  the  intent  of  said  P.,  in 
making  said  sale,  to  hinder,  delay  or  defraud  his  creditors;  then, 
and  in  either  of  the  events  of  purchase  just  stated,  said  sale  and 
purchase  would  be  fraudulent  and  void  as  to  the  creditors  of  said 
P.,  and  the  goods  thus  sold  would  be  liable  to  attachment  by  such 
creditors.  But  if  said  sale  was  not  made  by  said  P.  with  the  in- 
tent on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  then  the 
sale  was  not  void,  and  said  goods  were  not  liable  to  be  seized  un- 
der the  plaintiffs'  attachment.  Nor  was  said  sale  void  as  to  the 
creditors  of  P.,  although  made  with  intent  on  his  part  to  hinder, 
delay,  or  defraud  his  creditors,  provided  the  purchase  was  not  made 
by  said  R.  with  intent  to  aid  P.  in  accomplishing  said  fraudulent 
purpose,  or  made  with  knowledge  of  said  purpose  on  the  part  of 
P.,  or  with  knowledge  of  such  facts  as  would  have  put  an  ordinarily 
prudent  man  upon  inquiry,  which,  if  made  with  ordinary  diligence, 
would  have  led  to  the  discovery  of  the  fraudulent  purpose  on  the 
part  of  P.»« 

§  2684(5).    Kansas 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
contract  of  sale  and  purchase  between  B.  and  M.  was  entered  into 
by  them  for  the  purpose  or  with  the  intent  to  cheat  or  defraud  the 
plaintiflF,  or  to  hinder  or  delay  him  in  the  collection  of  his  debt 
against  B.,  then  you  ought  to  find  for  the  plaintiff.  If  you  find 
from  the  evidence  that,  in  the  contract  of  sale  and  purchase  between 
B.  and  M.,  B.  sold  to  M.  all  of  his  personal  property  which  was 
subject  to  the  payment  of  his  debts,  and  thereby  paid  or  provided 
for  the  payment  of  all  the  debts  of  B.  to  M.,  and  all  the  debts  of 
B.  upon  which  M.  was  legally  liable,  and  also  certain  other  debts 
of  B.,  upon  which  M.  was  not  legally  liable,  and  left  the  debts  of 
B.  to  the  plaintiff  unpaid,  unsecured,  and  unprovided  for,  and  that 
M.  entered  into  said  contract  and  accepted  said  bill  of  sale  with 
knowledge  of  such  facts,  then  you  ought  to  find  for  the  plaintiflf. 
But  if  you  find  from  the  evidence  that  M.  acted  in  good  faith,  and 
in  ignorance  of  the  existence  of  the  debt  of  B.  to  plaintiff,  then  you 
ought  to  find  for  the  defendant.** 

The  jury  are  instructed  that,  if  there  was  a  sale  to ,  then, 

even  though ,  the  vendor  intended  to  defraud  his  creditors 

b}'  that  sale,  yet  unless  the  vendee  knew  of  such  intention  or  was 
in  such  a  situation  that  a  reasonably  prudent  man  in  his  situation 

»» W.  C,  Wadsworth  &  Co.  v.  Wal-  »•  National  Bank  of  Paola  ▼.  Ban- 

liker,  2  N.  W.  420,  51  Iowa,  605.  ta.  49  P.  815,  6  Kan.  App.  922. 
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should  and  would  have  known  of  such  intention  on  the  part  of  the 
vendor,  plaintiff  can  recover.** 

i  2684(6).    Texas 

You  are  instructed  that,  though  you  should  believe  from  the  evi- 
dence that  the  purpose  of  the  said  R.  in  making  said  deed  was  to 
defraud  her  creditors,  still  you  should  find  for  the  defendant,  un- 
less you  further  find  and  believe  that  tlie  said  defendant  had  notice 
of  the  fraudulent  intent  and  purpose  of  the  said  R.*^ 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  a  mortgage  or  deed  of  trust  was  executed  by ,  and  that 

the  claims  secured  by  it  were  just,  but  the  same  was  made,  on  the 
mortgagor's  part,  to  cover  up  the  property,  and  fix  it  so  that  said 
property,  or  the  proceeds  of  the  sale  thereof,  after  any  specified  claim 
or  claims  are  paid,  should  revert  to  the  benefit  of  the  mortgagor, 
and  thereby  prejudice  other  creditors,  and  hinder  or  defraud  them 
in  the  collection  of  their  debts;  and  if  you  further  believe  from 
the  evidence  that  the  claimants  named  in  the  mortgage  or  deed 
of  trust  knew  of  this  intent  upon  the  part  of  the  mortgagor,  and 
participated  in  such  intent,  then  such  mortgage  or  deed  of  trust 
would  be  void,  as  to  the  creditor  or  creditors  so  delayed,  hindered, 
or  defrauded.** 

The  jury  are  instructed  that,  although  you  should  find  that  C 
made  one  or  both  sales  to  plaintiff  with  intent  to  hinder,  delay,  and 
defraud  his  creditors,  yet,  if  he  paid  a  valuable  consideration  for 
the  goods,  such  intent  on  the  part  of  C.  would  not  alone  make 
the  sale  void.  In  order  to  invalidate  the  sale,  it  must  further  ap- 
pear from  the  evidence  that  the  plaintiff,  at  the  time  he  bought 
and  paid  for  the  goods,  had  notice  of  such  intent  on  the  part  of 
C,  or  that  he  had  a  knowledge  of  facts  or  circumstances  such  as 
would  have  put  an  ordinary  prudent  man  upon  inquiry,  which,  by 
the  use  of  proper  diligence  on  his  part,  would  have  led  to  a  knowl- 
edge of  such  intention  on  the  part  of  C.** 

§  2685.    Same — Knowledge  by  preferred  creditor  of  fraudulent  in- 
tent of  debtor 
See,  also,  ante,  §  2679. 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  it  was  the  intention  and  purpose  of  J.  M.  B.,  in  making 
the  sale  in  controversy  to  the Bank,  to  preserve  for  the  ben- 

«o  Kurtz  V.  Miller,  26  Kan.  314.  gagor  was  necessary  to  be  shown  to 

01  Adams  y.  Hamilton,  116  S.  W.  Invalidate  the  transaction,  but  con* 

1169,  53  Tex,  Civ.  App.  405.  cedes  the  point  for  the  purix>8es  of 

6  2  Frost  V.  Mason,  44  S.  W.  53,  17  the  case.      • 

Tex.  Civ.  App.  465.     The  court  does  es  Dodd  v.  Gaines,  18  S.  W.  618,  82 

not  decide  that  participation  by  the  Tex.  429. 

mortgagee  )jcl  the  fraud  of  the  mort- 
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cfit  of  any  member  of  his  family  to  whom  he  was  not  bona  fide 

indebted  any  part  of  the  sum  of  $ paid  him  in  cash,  then  the 

court  instructs  you,  as  matter  of  law,  that  the  sale  as  to  the  said 
J.  M.  B.  was  fraudulent,  but  not  fraudulent  as  to  the  bank,  unless 
the  bank  knew  or  ought  to  have  known  of  this  purpose.'* 

The  court  charges  you  that  under  the  facts  and  circumstances 
of  this  case  the  plaintiff,  the Bank,  is  chargeable  with  knowl- 
edge of  all  facts  that  it  could  have  ascertained  in  respect  to  the 
sale  of  the  property  in  controversy  by  the  exercise  of  reasonable  dil- 
igence, provided  you  further  find  that  the  circumstances  were  such 
as  to  put  the  bank  on  inquiry.** 

The  court  charges  you  that,  if  you  believe  from  the  evidence  in 
this  case  that  the  property  in  controversy  was  conveyed  to  the 
Bank  by  B.  for  the  purpose  of  hindering,  delaying,  or  de- 
frauding his  creditors,  you  must  find  a  verdict  for  the  defendant, 
provided  you  further  find  that  the  bank  participated  iij  the  fraud, 
or  knew  of  the  fraudulent  purpose  of  the  debtor,  or  could  have  as- 
certained the  same  by  inquiry .•• 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 

case  that,  during  several  months  preceding  the  sale  to  the 

Bank,  J.  M.  B.  was  concealing  or  secreting  the  moneys  taken  in 
in  the  course  of  business,  or  a  substantial  part  thereof,  preparatory 
to  attempting  a  sale  of  substantially"  all  the  remaining  property 
belonging  to  him,  and  as  part  of  a  scheme  to  place  his  property, 
or  any  substantial  part  thereof,  beyond  the  reach  of  his  creditors, 
then  the  court  instructs  you,  as  a  matter  of  law,  that  the  sale  as  to 
the  said  J.  M.  B.  was  fraudulent.  But  before  you  can  find  it  fraud- 
ulent as  to  the  bank,  you  must  further  believe  that  at  the  time  of 
the  sale  the  bank  knew,  or  should  have  known,  of  B/s  purpose.*"' 

§  2686.    Sufiiciency  of  notice  to  grantee  of  fraudulent  intent  of 
grantor — Knowledge  of  facts  putting  on  inquiry 

i  2686(1).    Florida 

You  are  instructed  that,  whe.n  a  debtor  in  failing  circumstances 
proposes  to  sell  to  one  of  his  creditors  practically  all  of  his  prop- 
erty for  more  than  he  owes,  with  intent  to  hinder,  delay,  or  de- 
fraud his  other  creditors,  and  the  circumstances  under  which  he 
proposes  the  sale  are  suspicious,  or  the  circumstances  are  such  as 
to  put  an  ordinarily  prudent  man  on  inquiry  as  to  the  purpose  of  the 
debtor,  and  if  a  diligent  inquiry  would  have  discovered  the  fraudu- 

«*  Jadcson  V.  Citizens'  Bank  ft  Tlrust  •«  Jackson  v.  Citizens'  Bank  &  Trust 

Ca,  44  So.  516,  53  Fla.  265.  Co.,  44  So.  516,  53  Fla.  265. 

•8  Jackson  ▼.  Citizens'  Bank  &  Trust  ^^  Jackson    r.    Citizens'    Bank    & 

Co.,  44  So.  516,  53  Fla.  265.  Trust  Co.,  44  So.  516,  53  Fla.  265. 
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lent  purpose  of  the  debtor,  and  the  purchaser  fails  to  make  such 
an  inquiry,  the  sale  is  fraudulent.** 

■ 

§  2686 (i2).    Indian  Territory 

You  are  instructed  that,  if  plaintiff  knew  that  her  brother,  from 
whom  she  purchased  the  property  mentioned  in  the  evidence,  was 
insolvent,  or  in  failing  circumstances,  and  knew  of  his  purpose  to 
defraud  his  creditors,  and  participated  in  the  transaction,  she  could 
not  recover  in  this  case.  Again,  if  she  knew  of  his  purpose  to  de- 
fraud his  creditors,  and  his  condition,  or  if  she  had  notice  of  such 
facts  and  circumstances  in  regard  to  his  business  and  financial 
standing  and  condition,  and  his  purpose,  as  would  put  an  ordinarily 
prudent  person  upon  inquiry,  she  would  be  charged  with  a  knowl- 
edge of  all  the  facts  which  she  could  ascertain  by  inquiry;  and  if 
the  jury  should  believe  from  all  the  facts  and  circumstances  that 
such  was  his  purpose,  and  the  facts  and  circumstances  attending 
and  surrounding  the  transaction  were  sufficient  to  put  a  person  of 
ordinary  prudence  upon  inquiry,  then  she  could  not  recover  in  this 
case,  and  you  will  find  for  the  defendants.** 

You  are  instructed  that,  to  make  void  a  sale  by  a  failing  debtor  to 
a  creditor,  actual  notice  to  the  creditor  of  the  fraudulent  intent  of 
the  vendor  is  not  necessary,  if  the  facts  and  circumstances  within 
his  knowledge  are  sufficient-  to  put  a  person  of  common  sagacity 
upon  inquiry,  and  the  use  of  reasonable  diligence  would  lead  to  dis- 
covery of  the  fraudulent  purposes  of  the  vendor ;  and,  if  he  fails  to 
make  inquiry,  he  will  be  charged  with  notice  of  the  fraudulent  in- 
tent.'* 

§  2686(3).    Kansas 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that, 
at  the  time  the  plaintiff  claims  he  purchased  the  goods  in  contro- 
versy from  W.  K.  R.,  said  W.  K.  R.  was  attempting  to  dispose  of 
his  property  with  the  intent  to  defraud  his  creditors,  or  hinder  or 
delay  them  in  the  collection  of  their  debts,  and  that  such  intention 
was  known  to  the  plaintiff,  or  that  the  plaintiff  had  knowledge  of 
facts  sufficient  to  awaken  the  suspicion  of  an  ordinarily  prudent 
man,  and  lead  him  to  make  inquiries,  and  further  find  that  said 
plaintiff,  in  the  purchase  of  said  goods,  did  not  allow  an  adequate 
price  therefor,  your  verdict  should  be  in  favor  of  the  defendant,  al- 
though you  may  find  that  the  debt  which  the  plaintiff  claims  W.  K. 
R.  owed  him  was  a  bona  fide  debt.'* 

I  further  instruct  you  that,  in  cases  of  this  kind,  knowledge  suffi- 
cient to  arouse  the  suspicions  of  a  reasonably  prudent  man,  and 

«8  Jackson  v.  Citizens'  Bank  &  Trust  ^^  Dorrance  v.  McAlester,  45  S.  W. 

Co..  44  So.  516,  53  Fla,  265.  141.  1  Ind.  T.  478. 

••Dorrance  v.  McAIester,  45  S.  W.  'i  Morse  v.  Ryland,  48  P.  957,  58 

141,  1  Ind.  T.  473.  Kan.  250. 
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put  him  upon  inquiry,  is,  as  a  general  proposition  equivalent  to 
knowledge  of  the  ultimate  fact  which  might  be  ascertained  by  such 
inquiry.  And  if,  in  these  cases,  you  believe  from  the  evidence  that 
the  alleged  sale  of  the  goods  in  controversy  to  the  plaintiff  was 

made  by with  intent  to  defraud  her  creditors,  and  that  the 

plaintiff  had  enough  knowledge  to  arouse  the  suspicion  of  a  reason- 
bly  prudent  man,  under  similar  circumstances,  that  such  intent 
existed,  and  put  him  upon  inquiry,  and  if,  by  such  inquiry,  he  could 
have  ascertained  that  such  intent  did  exist,  then  he  must  be  held 
to  have  had  knowledge  that  it  did  exist.'* 

The  jur>^  are  instructed  that  the  law  makes  every  gift,  grant,  or 
conveyance  of  goods  or  chattels,  made  or  obtained  with  the  intent 
to  hinder,  delay,  or  defraud  creditors  of  their  just  and  lawful 
debts,  utterly  void  and  of  no  effect  In  order  to  render  a  sale  of 
goods  utterly  void  under  the  above  law,  the  purchaser  of  the  goods 
must  have  notice  or  knowledge  that  the  sale  is  beings  made  by  the 

seller  with  such  fraudulent  intent.     Therefore,  if sold  the 

goods  in  controversy  to  the  plaintiff  with  the  intent  to  hinder,  delay, 
and  defraud  his  creditors,  and  the  plaintiff  was  ignorant  of  such  in- 
tent, and  bought  the  goods  in  good  faith  for  a  valuable  considera- 
tion, then  the  plaintiff  would  take  a  good  title  to  the  goods ;  but  if 

the  sale  of  the  goods  by to  the  plaintiff  was  under  such  a 

state  of  facts  or  circumstances  as  would  lead  a  man  of  ordinary  and 
usual  caution  to  suspect  that  the  sale  was  being  made  with  a  fraud- 
ulent intent,  then  the  plaintiff  would  be  chargeable  with  notice  of 
such  fraud,  and  would  take  no  title  to  the  goods.    If  the  transfer  of 

the  goods  in  question  was  made  to  plaintiff  by  the  agent  of 

for  the  purpose  of  placing  them  beyond  the  reach  of  legal  process, 

so  as  to  delay  the  creditors  of ,  then  in  law  there  would  be 

legal  fraud,  and  the  sale  would  be  void  as  against  the  creditors  of 

78 

§  2686(4).     MiSMUri 

The  court  further  instructs  the  jury  that  it  is  not  necessary  for" 
the  attaching  plaintiffs  to  prove  by  a  direct  and  positive  evidence 
that  the  interpleader  had  knowledge  or  notice  of  any  fraudulent  pur- 
pose on  the  part  of in  making  the  transfer  to  hinder,  delay, 

or  defraud  his  creditors;    but  if  the  jury  shall  be  satisfied  from 

the  evidence  that  such  fraudulent  purpose  on  the  part  of 

did  exist,  and  shall  find  that  the  facts  and  circumstances  attending 
the  transfer  were  such  as  naturally  to  put  a  person  of  ordinary  cau- 
tion upon  inquiry  which  would  lead  to  a  knowledge  of  the  truth, 

Ts  Haskett  v.  Auhl,  45  P.  608,  a  »»  Moon  v.  Heifer,  25  Kan.  139. 

KaxL  Appw  744. 
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then  the  jury  may  infer  that  the  interpleader  had  knowledge  and 
notice  of 's  purpose  in  making  the  transfer.'* 

{  2686(5).    Nebraska 

You  are  instructed  that  every  mortgage  made  with  the  intent  to 
hinder,  delay,  or  prevent  creditors  from  the  collection  of  their  debts 
is  fraudulent  and  void  as  to  such  creditors,  and  if  the  plaintiff  ei- 
ther participated  in  such  intent,  or  knew  of  such  intent  on  the  part 

of at  the  time  of  taking  the  mortgage,  or  if  she  had  notice  of 

such  facts  as  would  put  a  person  of  ordinary  prudence  and  care  on 
such  inquiry  as  would  have  led  to  knowledge  of  such  fraudulent  in- 
tent on  the  part  of  the  mortgagor,  the  mortgage  would  be  void  as 
to  her.  In  determining  the  question  of  whether  plaintiff  has  shown 
an  absence  of  such  notice  or  knowledge  on  her  part,  you  are  to^con- 
sider  the  relations  of  the  parties,  the  surrounding  circumstances, 
the  manner  of  the  transaction,  and  any  other  fact  shown  by  the 
evidence.'*^    • 

{  2686(6).    South  Dakota 

You  are  instructed  that,  where  one  buys  property,  if  that  person 
intends  by  such  transfer  to  defraud  creditors,  and  if  the  purchaser 
knows  of  that  intent,  or  has  sufficient  knowledge  of  the  facts  and 
circumstances  to  put  him  or  her  upon  guard — that  is,  if  the  facts 
are  before  a  person  to  give  a  reasonable  person  notice,  under  all  the 
circumstances  of  probable  fraud — then  the  transfer  is  fraudulent  as 
against  creditors.'* 

You  are  instructed  that,  if  you  are  satisfied  that ,  in  dis- 
posing of  the  notes  described  in  the  complaint,  made  such  dispo- 
sition with  the  intent  to  defraud  his  creditors,  and  C.  knew  of 
such  intent,  or  if  C.  was  aware  of.  such  facts  and  circumstances 
as  would  put  a  reasonably  prudent  person  on  inquiry  concerning 
such  intentions,  and  she  failed  to  make  such  inquiry,  then  in  either 
of  these  events  she  could  not  recover,  and  your  verdict  must  be  for 
the  defendant." 

§  2686(7).    Texas 

The  court  instructs  the  jury  that  if  .the  sale  was  made  by  C. 
with  intent  to  hinder,  delay,  or  defraud  his  creditors,  and  that  plain- 
tiff, at  the  time  of  the  purchase,  knew  of  such  intent  upon  the  part 
of  C.  to  hinder,  delay,  or  defraud  his  creditors,  or  if  he  knew  such 
facts  or  circumstances  as  would  have  put  a  man  of  ordinary  pru- 
dence upon  inquiry,  and  which,  by  the  use  of  ordinary  diligence  on 
his  part,  would  have  led  to  a  knowledge  that  such  was  the  inten- 

T4  Mears  v.  Gage,  80  S.  W.  712,  107  t«  Cole  v.  Reiley,  150  N.  W.  299. 

Mo.  App.  140.  35  S.  D.  30. 

7  5  Houck  V.   Heinzman,  55  N.   W.  7?  Cole  v.  Reiley,  150  N.  W.  299,  35- 

1062,  37  Neb.  463.  S.  D.  30. 
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tion  of  C.  in  selling  the  goods  to  him,  then  such  sale,  as  between 
plaintiff  and  defendant^  is  fraudulent  and  void.''* 

§  2687.     Sufficiency  of  facts  to  put  purchaser  on  inquiry  as  to  in- 
tent of  debtor 

The  court  charges  the  jury  that  if  you  are  reasonably  satisfied  on 
the  evidence  in  this  case  that  the  price  paid  by  the  defendant  to 
M.,  was  greatly  disproportionate  to  the  value  of  the  property  that 
he  obtained  from  said  M.,  then  I  charge  you  that  this  fact  was  suffi- 
cient to  have  excited  defendant's  suspicion  as  to  the  bona  fide  in- 
tent of  said  M. ;  and  if  defendant  could  have,  on  proper  investiga- 
tion and  inquiry,  diligently  pursued,  ascertained  that  it  was  the 
purpose  and  intent  of  said  M.  to  convert  their  property  into  money 
so  as  to  put  it  beyond  the  reach  of  their  creditors,  then  under  the 
law  said  sale  is  fraudulent  and  void  as  to  such  creditors,  and  it 
would  be  your  duty  to  so  declare,  and  to  return  a  verdict  for  the 
plaintiff.'* 

§  2688.    Effect  of  knowledge  of  preferred  creditor  of  insolvency  of 
debtor 

You  arc  instructed  that  a  creditor,  in  the  absence  of  fraud,  has  the 
right  to  be  preferred,  even  if  he  knew  his  debtor  was  insolvent,  and 
received  payment  of  his  debt  in  property,  even  if  it  takes  all  of  the 
property  of  his  debtor  to  pay  him.** 

You  are  instructed  that  a  conveyance  by  an  insolvent  debtor  in 
consideration  of  a  bona  fide  debt  due  the  grantee  equal  to  the  value 
of  the  property  is  valid  as  against  other  creditors.  The  grantee's 
knowledge  of  the  debtor's  insolvency  is  not  sufficient  to  establish 
fraudulent  intent.*^ 

§  2689.    Effect  of  knowledge  by  purchaser  of,  or  participation  in, 
fraudulent  intent  of  debtor 

{2689(1).     Florida 

You  are  instructed  that,  when  a  debtor  in  failing  circumstances 
transfers  to  one  of  his  creditors  practically  all  of  his  property,  and 
in  addition  to  his  indebtedness  receives  an  additional  sum  over 
and  above  what  he  owes,  either  in  notes  or  cash,  with  the  intent  to 
appropriate  the  overplus  to  his  own  use  and  deprive  his  creditors  of 
it,  and  the  purchaser  knows  of  such  purpose,  the  sale  is  fraudulent.** 

Ts  Bodd  T.  Gaines,  18  S.  W.  618,  82  sx  Jackson  v.  Citizens'  Bank  &  Trust 

Tex.  429.  Co.,  44  So.  516,  53  Fla.  265. 

7  •  Montgomery  Moore  Mfg.  Co.  v.  82  jackson  v.  Citizens' Bank  &  Trust 

Lceth,  50  So.  210,  162  Ala.  246.  Co.,  44  So.  616,  53  Fla.  265. 

80  Jackson    y.    Citizens'    Bank    & 
Trust  Ca,  44  So.  516«  53  Fla.  265. 
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$  2689(2).    Indian  Territory 

You  are  instructed  that  no  purchaser  thus  put  upon  inquiry  has 
the  right  to  remain  willfully  ignorant  of  the  facts  within  reach.  It 
is  not  sufficient  for  his  protection  to  show  that  he  was  a  purchaser 
for  value.  He  must  also  be  a  bona  fide  purchaser,  a  purchaser  in 
good  faith,  a  purchaser  without  notice  of  the  fraudulent  intention 
on  the  part  of  the  party  from  whom  he  purchases.** 

You  are  instructed  that,  by  aiding  a  debtor  to  convert  his  prop- 
erty into  money  or  promissory  notes,  which  can  be  easily  concealed 
from  the  creditors  and  placed  beyond  their  reach,  with  notice,  ac- 
tual or  constructive,  that  he  is  doing  so  to  defraud  his  creditors,  the 
person  so  purchasing  participates  in  the  fraud  of  the  debtor,  by  as- 
sisting him  in  carrying  out  his  fraudulent  purpose.** 

Now,  applying  the  instructions  here  given  in  charge  to  the  jury 
to  the  facts  in  this  case,  if  you  should  find  from  the  evidence  that 

the  transaction  between  plaintiff  and  her  brother,  ^  was 

fraudulent,  and  that  she  knew  of  his  fraudulent  purpose,  or  had 
knowledge  of  facts  and  circumstances  sufficient  to  put  a  person  of 
common  sagacity  and  prudence  upon  inquiry,  it  would  be  your  duty 
to  find  for  the  defendant.  If,  on  the  contrary,  you  conclude  from 
the  evidence  that  the  brother  was  guilty  of  no  fraud,  or  that,  if 
he  -was  guilty  of  fraud,  the  plaintiff  had  no  knowledge  of  his 
fraud,  or  no  means  of  knowing  of  the  existence  of  such  fraud  as 
suggested  above,  it  would  be  your  duty  to  find  for  the  plaintiff.** 

§  2689(3).     Iowa 

You  are  instructed  that,  if  the  sale  of  said  goods  by  P.  and  pur- 
chase by  R.  was  not  an  honest  and  real  sale  and  purchase,  but  was 
a  sham  transaction  pr  trade  made  and  gone  into  by  them  for  the 
purpose  of  deceiving  the  creditors  of  P.,  or  some  of  them,  as  to  the 
real  disposition  to  be  made  of  the  goods — they,  P.  and  R.,  knowing 
the  trade  would  have  the  effect  to  defraud  some  of  P's  creditors,  or 
hinder  or  delay  some  of  them  in  the  collection  of  their  claim  against 
him — then  such  sale  and  purchase  was  fraudulent  and  void  as  to 
creditors,  though  said  R.  may  have  given  his  note  for  the  goods,  and 
the  note  may  have  been  applied  or  used  in  extinguishing  some  of 
the  claims  against  P.  Said  R.,  under  such  circumstances,  and  if 
such  was  the  real  character  of  the  transaction,  cannot  in  law  be 
considered  a  purchaser  in  good  faith ;  and  if  you  find  said  sale  and 
purchase  to  be  substantially  of  the  character  above  stated,  or  for 
other  reasons  or  facts  presented  by  the  evidence  find  said  sale  and 
purchase  to  have  been  made  with  intent  to  hinder  or  delay  some  of 

M  Dorrance  v.  McAlester,  45  S.  W.  *»  Dorrance  v.  McAlester,  45  S.  W. 

141,  1  Ind.  T.  473.  141,  1  Ind.  T.  473. 

84  Dorrance  v.  McAlester,  45  S.  W. 
141,  1  Ind.  T.  473. 
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P.*s  creditors  in  the  collection  of  their  claims,  then  you  should  find 
said  sale  and  purchase  fraudulent  and  void  as  to  the  creditors  of 
said  P.»« 

I  2689(4).    Kusas 
The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

the  goods  in  controversy  were  transferred  by and  accepted 

by  the  plaintiffs  for  the  purpose  of  defrauding  the  creditors  of 
,  then  your  verdict  should  be  for  the  defendant.*' 

§  2689(5).     Nebraska 

The  court  instructs  the  jury  that  the  law  requires  the  debtor  to 
act  in  good  faith  with  his  creditors,  and  apply  his  property  not 
exempt,  if  need  be,  to  the  payment  of  his  debts.  If  he  attempts  to 
evade  this  duty,  and,  for  the  purpose  of  hindering,  delaying,  or  de- 
frauding his  creditors,  transfers  his  property  to  others,  with  knowl- 
edge on  the  part  of  such  grantees  of  such  intent,  such  grantees  will 
take  no  title  to  such  property,  as  against  such  creditors  proceeding 
to  the  collection  of  their  claims  by  attachment  upon  said  property .•• 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  property  iit  controversy  was  sold  by ,  and  in 

making  such  sale  it  was  the  intent  of  the  seller  to  hinder,  delay,  or 
defraud  his  creditors,  and  the  plaintiff  purchased  such  goods,  and 
by  herself,  or  her  agent  acting  for  her,  participated  in  such  fraudu- 
lent purpose,  or,  at  or  before  the  time  such  sale  was  made,  had 
knowledge  of  such  facts  and  circumstances  as  would  have  aroused 
the  suspicions  and  have  put  a  reasonably  prudent  man  upon  in- 
quiry, which  inquiry,  if  pursued,  would  have  led  to  the  knowledge 
or  notice  of  such  fraudulent  intent  on  the  part  of  the  seller,  then 
in  such  case  the  plaintiff  took  no  title  to  the  property  so  conveyed, 
as  against  the  creditors  of  the  seller ;  and  the  fact  that  the  plaintiff 
may  have  paid  a  valuable  consideration,  or  even  full  value,  for  the 
goods  will  not  render  such  sale  good  as  against  the  creditors.** 

§  2690.     Same — Effect  of  payment  of  valuable  consideration 

You  are  instructed  that  all  sales  or  gifts  made  by  an  insolvent 
debtor,  and  made  for  the  purpose  of  hindering,  delaying,  or  defraud- 
ing his  creditors,  when  such  intention  is  known  to  the  purchaser,  or 
could  have  been  known  by  the  use  of  ordinary  diligence,  even 
though  the  purchaser  may  have  paid  a  valuable  consideration  for 
such  property,  are  void  as  against  the  creditors  of  the  vendor.** 

8«  W.  a  Wadsworth  &  Co.  v.  V7al-         so  Brown  v.  Sloan,  85  N.  W.  37,  61 

liker,  2  N.  W.  420,  51  Iowa,  605.  Neb.  237.  • 

•TMcCluskey    v.    Cubbison,    57    P.         »« Whltesides  v.   Bacon  (Tex.  Civ. 

496,  8  Kan.  App.  857.  App.)  150  S.  W.  301. 

s«  Brown  v.  Sloan,  85  N.  W.  37,  61 
Neb.  237. 
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§  2691.    Effect  of  participation  by  preferred  creditor  in,  or  knowl- 
edge of,  fraudulent  intent  of  debtor 
8  2691(1).    United  States 

The  jury  are  instructed  that  should  you  find  from  the  evidence 
that  L.  S.  was  fairly  and  honestly  indebted  to  plaintiff,  his  brother, 

G.  S,,  in  the  full  amount  claimed  (which  I  believe  is  about  $ ; 

you  will  remember  the  exact  amount),  and  that  with  the  honest  in- 
tention of  securing  such  indebtedness  he  purchased  the  property  in 
question  without  notice  or  knowledge  of  any  fraudulent  intent  on 
the  part  of  L.  S.  to  delay  or  defraud  his  creditors,  and  without  any 
intent  on  his  own  part  to  secure  any  interest  in  said  property,  pres- 
ent or  future,  to  his  brother  L.,  and  without  any  intent  to  delay  or 
defraud  the  creditors  of  L.  S.,  then  he  is  entitled  to  recover  what- 
ever may  have  been  the  intent  of  L.  S.  himself,  for  the  intent  of 
L.  S.  can  affect  the  plaintiff  only  in  the  case  that  he  knew,  had  no- 
tice, or  as  a  prudent  man  had  knowledge  sufficient,  from  the  cir- 
cumstances, to  put  him  upon  inquiry  as  to  his  brother's  fraudulent 
intent.  On  the  other  hand,  should  you  find  that  the  alleged  indebt- 
edness from  L.  to  G.  S.,  and  which  forms  a  part  of  the  considera- 
tion of  the  sale,  was  knowingly  false  and  fictitious  in  whole  or  in  a 
material  part,  or  should  you  find  that  the  balance  of  the  considera- 
tion money  or  price  was  paid  by  L.  to  G.  S.  with  the  intent  to 
place  the  same  out  of  and  beyond  the  reach  of  the  creditors  of 
L.  S.,  or  should  you  find  that  G.  S.,  in  making  this  purchase,  had 
any  intent,  not  only  to  secure  his  own  indebtedness,  but  also  the 
further  intent  to  hinder  and  delay  the  creditors  of  L.  S.,  or  any  in- 
tent to  so  dispose  of  the  remainder  of  the  property,  after  the  satis- 
faction of  his  own  debt,  either  that  it  would  be  out  of  the  reach  of 
the  other  creditors,  or  that  it  would  inure,  in  the  future,  to  the  use 
and  benefit  of  L.  S.,  then,  and  in  either  event,  the  transaction  would 
be  tainted  with  fraud,  and  the  plaintiff  cannot  recover.** 

S  2691(2).    Georgia 

You  are  instructed  that  every  conveyance  of  real  or  personal 
property  or  estate,  by  writing  or  otherwise,  and  every  bond,  suit, 
judgment,  execution,  or  contract,  of  any  description,  had  or  made 
with  the  intention  to  delay  or  defraud  creditors,  and  such  intention 
known  to  the  party  taking,  is  considered  in  law  as  fraudulent 
against  creditors,  and  as  to  them  null  and  void." 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
mortgage  in  question  was  executed  by  M.,  one  of  the  members  of 
the  firm  of ,  to  the : —  Trust  Company,  and  was  intended 

•1  Shatter  v.  Alterton,  14  Sup.  Ct.         •«  Fidelity  Banking  &  Trust  Co.  v. 
442,  151  U.  S.  607,  38  L.  Ed.  286.     '       Kangara  Valley  Tea  Co^  22  S.  El  50, 

95  Ga.  172. 


2941  FEAtJDULBNT  CONVEYANCES  §  2692 

to  delay  or  defraud  creditors,  and  such  intention  was  known  to  said 
Trust  Company,  then  such  mortgage  would  be  void,  and  it  would 
be  your  duty  to  find  that  it  be  set  aside.  If  you  believe  from  the 
evidence  that  the  mortgage  in  question  was  executed  by  M.,  a 

member  of  the  firm  of ,  and  was  partly  intended  to  delay  or 

defraud  creditors,  and  partly  with  the  intent  to  secure  a  debt,  and 
the  said  Trust  Company  had  knowledge  of  the  intention  to  defraud 
creditors,  or  had  grounds  for  a  reasonable  suspicion  that  such  in- 
tent existed,  said  mortgage  would  be  void,  and  you  should  find 
against  it,  accordingly .•• 

i  2691(3).  Indian  Territory 

You  are  instructed  that  a  creditor  may  purchase  goods  from  an 
insolvent  or  failing  debtor  in  satisfaction  of  his  debt,  and  it  matters 
not  whether  or  not  he  knew  of  the  fraudulent  intent  of  the  debtor 
as  to  other  creditors,  so  the  purchasing  creditor  does  not  aid  him 
in  defeating  his  other  creditors ;  but  the  purchasing  creditor  must 
have  a  bona  fide  debt,  and  must  purchase  the  goods  at  a  fair  price, 
and  to  the  extent  only«  and  in  satisfaction,  of  his  debt.^^ 

12691(4).    Missouri 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 

that made  the  transfer  of  the  goods  in  question  to  plaintiffs, 

with  intent  to  hinder,  delay,  or  defraud  his  creditors,  and  that 
plaintiffs  participated  in  such  intent,  as  explained  in  instruction 
numbered ,  then  the  jury  must  find  for  defendants.®* 

I  2691(5).   Texas 

The  jury  are  instructed  that,  if  you  believe  from  a  preponderance 
of  the  evidence  that  the  property  levied  upon  in  the  writ  of  attach- 
ment was  the  property  of  G.,  at  the  time  said  levy  was  made,  and 
that  the  transfer  introduced  in  evidence  before  you  is  fraudulent, 
and  was  made  for  the  sole  purpose  of  defeating  the  creditors  of 
said  G.,  and  you  further  find  that  S.  knew  and  participated  in  said 
fraud  and  accepted  said  bill  of  sale  for  said  purpose,  as  alleged, 
you  will  find  for  plaintiffs  and  so  say  by  your  verdict.®* 

§  2692.  Effect  of  knowledge  by  preferred  creditor  that  effect  of 
transfer  would  be  to  hinder  or  defraud  other  creditors 
You  are  instructed  that,  if  defendant  intended  by  this  transaction 
or  the  effect  of  it  was  to  hinder,  delay,  or  defraud  his  creditors, 
then  the  transfer  would  be  bad  as  to  him,  and  if *s  partici- 
pation in  the  transfer  was  with  knowledge  of  such  fact,  or  with 

••Fidelity  Banking  &  Trust  Co.  v.  •e  State  v.  Mason,  10  S.  W.  179,  96 

Kangara  Valley  Tea  Co.,  22  S.  E.  50,  Mo.  559. 

95  Ga.  172.  •«  Await  v.  Schooler  (Oiv.  App.)  131 

•♦  Dorrance  v.  McAlester,  45  S.  W.  S.  W.  802. 
141,  1  Ind.  T.  473. 
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knowledge  of  such  facts  as  would  put  a  reasonably  prudent  person 
upon  inquiry,  and  still  with  such  knowledge  participated  in  the 
transaction  for  the  purpose  of  assisting  the  defendant  in  his  pur- 
pose, then  the  transfer  should  be  set  aside  as  to  her  as  well;  but 
the  mere  fact  that  she  knew  the  effect  of  the  transfer  would  be  to 
hinder,  delay,  or  defraud  creditors  would  not  make  the  transfer 
fraudulent  as  to  her  if  she  was  acting  in  good  faith  for  the  purpose 
of  paying  or  partially  paying  a  bona  fide  indebtedness  to  her.  And 
if  she  was  acting  in  good  faith  for  that  purpose,  then  the  transac- 
tion should  not  be  set  aside,  even  though  you  may  find  she  knew 
what  the  consequences  would  be  to  the  other  creditors.*' 

D.    RssBRVATioN  OP  Benefits  to  Transferor 

§  2693.    Reservation  in  general  of  rights  or  benefits  to  insolvent 

debtor  on  conveying  property 
See,  also,  ante,  §  2877(3). 

§  2693(1).    Alabama 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 

that  the  transfer  of  chattel  mortgages  from was  not  a  part 

of  the  transaction  in  controversy,  and  that  it  had  no  relation  there- 
to, then  a  reservation  of  a  benefit  to ,  if  such  there  was  in 

the  chattel  mortgages,  or  their  proceeds,  could  not  be  visited  upon 
the  transaction  in  controversy .•• 

i  2693(2).    Fl(>rtda 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that  it  was  the  intention  of  B.  in  making  the  sale  in  contro- 
versy to  the Bank,  to  secure  for  himself  the  sum  of  $ 

in  cash  then  paid  by  the Bank,  or  any  part  of  the  said  sum, 

then  the  court  charges  you  that  as  a  matter  of  law  the  sale  as  to  the 
said  B.  was  fraudulent,  provided  you  further  find  that  the  bank 
knew  of  such  purpose  or  could  have  ascertained  it  by  inquiry .•• 

You  are  instructed  that,  if  the  jury  should  find  from  the  evidence 

that was  a  minor  at  the  time  he  collected  wages  due  him  for 

work  for  his  father,,  but  that  for  years  he  had  been  permitted  to 
collect  and  use  his  own  wages,  he  occupies  in  law  the  same  posi- 
tion of  any  other  creditor  of  the  father,  and  a  payment  of  his  wages 
to  him  would  not  be  a  reservation  for  the  benefit  of  the  father.^ 

§  2693(3).    Georgia 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
giving  of  the  mortgage  and  the  conveyance  <3f  the  real  estate  were 

•TBreeheisen  v.  Clark,  176  P.  137,  ••Jackson  v.  Citizens' Bank  &  Trast 

103  Kan.  662.  Co.,  44  So.  516,  53  FLa.  265. 

•8  Nelms  V.  Steiner,  22  So.  435,  113  i  Jackson  t.  Citizens*  Bank  &  Trust 

Ala.  562.  Co.,  44  So.  51C,  53  Fla.  265. 
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parts  of  the  same  agreement,  and  that  there  was  an  intention,  known 

to  both  parties  ( and  the  bank  officials),  to  delay  or  defraud 

creditors  by  saving  property  for from  his  creditors,  the  whole 

'transaction  would  be  avoided  thereby,  as  against  creditors,  and  this 
mortgage,  which  is  now  involved,  would  accordingly  be  avoided,  as 
a  part  of  the  transaction.  If  this  mortgage  was  executed  by  M.,  a 
member  of  the  firm  of ,  to  the Banking  &  Trust  Com- 
pany, for  the  purpose  of  securing  the  banking  company,  as  a  credi- 
tor, and,  as  a  part  of  the  same,  an  agreement  was  made  by  which 

certain  other  property  was  to  be  conveyed  by to  the  bank, 

which  the  bank  agreed  to  hold  for  said ,  and  save  from  his 

creditors,  and  eventually  return  to  him,  in  whole  or  in  part,  and 
that  there  was  an  intention  on  ^he  part  of to  delay  or  de- 
fraud his  creditors,  of  which  intention  the  bank  had  notice,  or 
grounds  for  reasonable  suspicion,  in  such  event  the  mortgage 
would  be  void  as  against  other  creditors,  and  you  would  find 
against  it  accordingly .• 

S  2693(4).    VrrglBia 

The  jury  are  instructed  that,  if  they  believe  from  all  the  evidence 
that  Mrs.  S.  was  the  bona  fide  purchaser  of  the  property  levied  up- 
on and  sold  under  the  defendants'  execution  against  J.  S.,  they 
should  find  for  the  plaintiff.  But  if  the.  jury  believe  that  she  was  not 
the  bona  fide  purchaser  thereof,  but  that  her  alleged  purchase  was  a 
device  to  transfer  to  her  the  title  of  C,  trustee,  for  the  real  benefit 
of  J.  S.,  and  to  shelter  it  under  her  name  from  liability  to  his  credi- 
tors, they  should  find  for  the  defendants.  And  in  considering  the 
question  the  jury  should  take  into  consideration  all  the  evidence  in 
the  cause,  and,  if  they  believe  from  the  evidence  that  the  original 
deed  of  J.  S.  to  C.  was  founded  in  fraud,  that  is  to  be  regarded  as 
one  of  the  circumstances  to  be  weighed  by  the  jury  in  connection 
with  all  the  other  circumstances  detailed  in  evidence.' 

• 

i  2693(5).    Watlilngtoii 

Now,  gentlemen,  I  charge  you  that  a  failing  debtor  has  a  right 
to  prefer  a  creditor,  if  it  is  done  in  good  faith,  and  not  for  the  pur- 
pose of  defrauding  other  creditors.  I  charge  you,  further,  that,  so 
far  as  the  question  of  fraud  is  concerned,  it  would  not  make  any 
difference  what  the  fraudulent  intent  of  J.  was,  unless  you  find  from 

the  evidence  that  Mrs. knew  of  that  fraudulent  intent,  and 

participated  in  the  fraud.     I  charge  you  that  the  transfer  of  the 

property  merely  to  Mrs. as  J/s  agent  would  not  be  such  a 

sale  as  would  protect  Mrs. •  in  the  possession  of  the  property, 

« 

2  Fidelity  Banking  &  Trust  Co.  v.         •  Hug&es  v.  Kelly,  30  S.  B.  38T. 
Eangara  Valley  Tea  Co.,  22  S.  E.  50« 
96  Ga.  172. 
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or  protect  it  from  the  attachment  of  creditors.  I  charge  you  that 
if  the  transfer,  if  there  was  such  a  transfer,  was  made  for  the  pur- 
pose of  protecting  the  interest  of  J.,  that  it  was  not  a  sale,  and 

would  not  protect  Mrs. in  the  possession  of  the  property,  or 

protect  the  property  from  the  attachment  of  creditors.* 

§  2694.    Use  by  debtor  of  part  of  purchase  price  to  pay  relatives 

You  are  instructed  that  if  the  jury  find  from  the  evidence  that 
part  of  the  purchase  price  of  the  stock  of  goods  in  question  was 
used  to  pay  the  creditors  of  J.  M.  B.,  and  that  some  of  these  credi- 
tors were  the  sons  of  J.  M.  B.,  the  fact  of  the  relationship  would 
not  make  the  sale  fraudulent.* 

§  2695.    Transfer  to  credited  reserving  surplus  to  grantor 

You  are  instructed  that,  if  a  debtor,  who  is  insolvent,  transfer  to 
one  of  his  creditors  all  his  property,  except  such  as  is  exempt  from 
execution,  with  an  understanding  or  agreement  between  himself 
and  his  creditor  that  the  latter  will  dispose  of  the  property  so  trans- 
ferred, and,  after  paying  himself,  refund  whatever  remains  to  the 
debtor,  such  an  understanding  or  agreement  would  be  a  circum- 
stance tending  to  show  that  the  transfer  was  made  with  intent  to 
delay  and  defraud  creditors.  And,  where  the  value  of  the  property 
so  transferred  is  grossly  in  excess  of  the  creditor's  claim,  that  is  a 
circumstance  tending  to  show  that  such  an  understanding  exists.* 

E.    Change  of  Possession 

§  2696.    Sufficiency  of  change  of  possession  as  against  creditors  of 

seller 
Presomption  from  absence  of  change  of  possession,  see  post,  f  2709. 

t  2696(1).   Arizona 

The  jury  are  further  instructed  that,  if  they  believe  from  all  the 
evidence  that  the  plaintiff,  in  good  faith,  purchased  the  property  in 
dispute  from  T.  before  the  levy  thereon  by  defendant,  and  that, 
by  the  terms  of  such  purchase,  the  plaintiff  took  immediate  pos- 
session and  control  thereof,  and  that  there  was  such  advertise- 
ment of  plaintiff's  claim  as  would  enable  an  ordinarily  prudent 
man  to  ascertain  that  he  could  no  longer  rely  on  his  knowledge 
of  the  ownership  of  the  former  proprietor,  T.,  then  will  the  jury 
find  for  the  plaintiff.' 

The  jury  are  instructed  that  a  delivery  of  personal  property  must 
be  a  transfer  of  possession  and  control,  made  by  the  seller  with 

*  Dow  V.  Dempsey,  57  P.  355,  21  a  Sukeforth  v.  Lord,  25  P.  497,  S7 

Wash.  86.  *    -  Cal.  399. 

»  Jackson  v.  Citizens'  Bank  &  Trust         ^  Gant  v.  Broadway,  15  P.  882,  2 

Co.,  U  So.  616,  53  Fla.  265.  Ariz.  315. 
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the  purpose  and  effect  of  putting  the  goods  out  of  his  hands.  This 
is  sufficient  delivery,  whatever  its  form*  Hence  it  may  be  construc- 
tive, as  by  delivering  the  key  of  a  warehouse,  or  even  a  receipt,  or 
without  such  when  the  goods  are  bulky  and  difficult  of  access,  as 
in  the  case  of  the  hay  in  suit.* 

You  are  instructed  that  actual  change  of  the  situation  of  cum- 
bersome property  is  not  necessary  to  the  immediate  delivery  and 
actual  and  continued  change  of  possession  required  by  our  statutes 
to  render  a  sale  valid  as  against  the  creditors  of  the  vendor,  so  that 
other  circumstances  connected  with  the  sale  preclude  a  contihued 
ownership  or  possession  in  the  vendor,  and  which,  taken  all  togeth- 
er, exclude  from  the  transaction  the  idea  of  fraud* 

You  are  instructed  that,  if  the  jury  believe  from  all  the  evidence 
that,  by  the  terms  of  the  sale  from  T.  to  plaintiff,  the  property  in 
dispute  was,  before  the  levy  thereon  by  defendant,  placed  un- 
equivocally within  the  power  and  under  the  exclusive  dominion  of 
plaintiff,  as  absolute  owner,  discharged  of  all  lien  for  the  price, 
or  that  the  change  of  ownership  was  substantial  and  permanent  as 
between  the  parties  to  said  sale,  and  that  the  apparent  custody  of 
the  property  was  such  as  to  put  one  dealing  with  the  vendor  with 
respect  to  it  upon  inquiry,  or  such,  at  least,  as  might  suggest  a 
change  of  ownership,  or  that  there  was  such  advertisement  of  the 
plaintiff's  claim  as  would  enable  an  ordinarily  prudent  man  to  as- 
certain that  he  could  no  longer  rely  on  his  knowledge  of  the  former 
ownership  of  T.,  then,  as  a  matter  of  law,  would  said  sale  be  valid 
as  against  the  attaching  creditors  of  T.,  and  the  jury  will  find  for 
the  plaintiff.** 

I  2896(2).    Arfcansas 

You  are  instructed  that  if  you  find  from  a  fair  preponderance  of 
the  evidence  in  this  case  that  on  the day  of ,  the  inter- 
pleader, H.,  purchased  the  property  described  in  the  bill  of  sale 

introduced  in  the  evidence  from  the  Company,  or  from 

y  or  from  either  of  them,  and  paid  therefor  the  sum  of  $ 

by  paying  to  the —  Bank  of         ■      said  sum  of  $ — • —  for 

the  surrender  of  a  note  held  by  said  bank  against ,  and  you 

further  find  from  a  fair  preponderance  of  the  evidence  that  the  said 
H.  sent  one  U.  to  the  place  where  the  said  property  was  situated 
to  take  possession  of  the  said  property  for  him,  the  said  H.,  and 
that  the  said  U.  did  go  to  the  place  where  the  said  property  was 
located}  and  did  take  possession  of  said  property  for  the  said  H., 

•Gant  ▼.  Broadway,  15  P.  862,  2  loQant  v.  Broadway,  15  P.  862,  2 
Arlx.  815.  Ariz.  815. 

•  Gant  T.  Broadway,  15  P.  862,  2 
Ariz.  815. 

INST.TO  JUBZBS—ISS 
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and  you  further  find  that  said  purchase  and  taking  possession  of 
said  property  was  in  good  faith  on  the  part  of  the  said  H.,  then  I 
instruct  you  that  such  possession  was  paramount  to  the  rights  of 

these  plaintiifs  as  creditors  of  the  sellers,  the  said or  the 

said  Construction  Company.** 

{  2696(3).    California 

You  are  further  instructed  that  if  you  find  that  H.,  prior  to  the 

time  of  delivering  to  plaintiff  said  bill  of  sale,  dated ,  had  the 

use  of  said  automobile,  and  that  thereafter  subsequent  to  the  de- 
livery of  said  bill  of  sale  he  still  continued  to  have  the  use  and  con- 
trol of  said  automobile  in  the  same  manner  and  to  a  like  extent,  that 
there  is  no  such  delivery  as  the  law  contemplates  as  requisite  to 
constitute  a  valid  transfer," 

f  2696(4).     IllinoU 

The  jury  are  instructed  that,  although  a  delivery  of  property  sold 
is  necessary  to  pass  the  title  thereto,  yet  such  delivery  need  not 
be  an  actual  manual  delivery;  but  anything  which  clearly  shows 
a  surrender  of  ownership  by  the  seller,  and  an  assumption  of  own- 
ership by  the  purchaser,  accompanied  by  such  circumstances  as 
would  reasonably  advise  the  world  of  such  change  of  ownership, 
is  all  that  is  necessary  on  that  point." 

i  2696(5).    Mlohlgaji 
The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

sold  the  stock  of  goods  mentioned  in  the  evidence  to  the 

plaintiff,  his  father,  and  delivered  the  key  of  the  store  where  the 
said  goods  were  to  plaintiff,  yet  if  you  further  find  from  the  evi- 
dence that  the  son  was  left  in  the  management  of  the  store,  and 
that  the  possession  of  the  goods  was  not  thereafter  actually  and 
continually  in  plaintiff  from  such  delivery  of  the  key  to  him  to  the 
levy  of  the  execution  by  defendant  on  behalf  of  creditors  of  the  son, 
then  the  burden  of  proof  is  on  the  plaintiff  to  show  that  the  said 
sale  was  an  honest  one." 

§  2696(6).    Missouri 

The  jury  are  instructed  that,  unless  you  are  satisfied  from  the 
evidence  that  P.  had  actual  possession  of  the  goods  in  question, 
and  that  the  change  of  possession  was  visible,  continuous,  and  ex- 
clusive as  against  the  vendor,  such  a  change  of  possession  as  to  in- 
dicate to  purchasers  at  large  that  said  vendor  no  longer  had  pos- 
session or  control  over  said  goods,  then  said  sale  was  fraudulent 
and  void  as  against  creditors,  even  though  the  jury  believe  from 

11  Burke  y.  Sharp,  115  S.  W.  145,  i8  Warner  v.  Carlton,  22  lU.  415. 

,88  Ark.  433.  i*  Hopkins  v.  Bishop,  51  N.  W.  902, 

i2Tennant  t.  Cline  (App.)  190  P.  91  Mich.  328,  30  Am.  St  Rep.  4S0. 
1065. 
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the  evidence  that  said  sale  to  P.  was  made  in  good  faith  and  for 
a  valuable  consideration.** 

I  2696(7).    PoBDsylvaala 

The  jury  are  instructed  that,  to  constitute  a  valid  sale  of  personal 
property,  the  possession  must  pass  at  the  time  of  the  sale.  If  there 
is  no  change  of  possession,  any  creditor  may  levy  upon  and  sell  it. 
Timber  made  and  lying  in  the  woods,  which  is  the  subject  of  con- 
troversy in  this  case,  is  not  the  subject  of  manual  delivery,  but 
everything  in  the  power  of  the  parties  should  be  done  to  indicate 
a  change  of  possession.  If  plaintiff  took  such  possession  as  the 
nature  of  the  property  was  capable  of,  he  is  entitled  to  your  verdict. 
If  he  did  not,  then  you  will  find  for  defendant." 

§  2697.     Same — Goods  in  hands  of  third  person 

You  are  instructed  that,  when  the  goods  at  the  time  of  the  sale 
are  in  the  possession  of  a  third  party,  an  actual  receipt  by  or  de- 
livery to  the  vendee  takes  place  when  the  vendor,  the  purchaser, 
and  the  third  party  agree  that  the  latter  shall  cease  to  hold  the 
goods  for  the  vendor,  and  shall  hold  them  for  the  purchaser." 

The  jury  are  further  instructed  that,  under  the  evidence,  the  pos- 
session of  T.  of  the  property  in  dispute,  as  derived  by  his  purchase 

thereof  from ,  the  property  still  remaining  on  the  premises  of 

the  latter  at  the  time  of  the  sale  by  T.  to  plaintiff,  was  at  best  but 
a  constructive  possession;  and  that,  therefore,  any  bona  fide 
change  of  property  therein,  from  T.  to  plaintiff,  which  would  give 
to  the  latter  the  immediate  control  of  the  same,  and  his  (the  plain- 
tiff's) ownership  as  open  and  notorious  as  was  the  previous  owner- 
ship of  T.,  and  of  such  character  as  to  the  apparent  custody  of  the 
property  as  to  put  one  dealing  with  the  vendor,  with  respect  to 
such  property,  upon  inquiry,  or  such  at  least  as  might  suggest  a 
change  of  ownership,  would  constitute  such  an  immediate  delivery, . 
and  actual  and  continued  change  of  possession,  as  to  render  the 
sale  valid  as  against  the  creditors  of  T.,  and  entitle  plaintiff  to  a 
verdict.^ 

§  2698.    Same— Constructive  possession  by  buyer  of  personalty 

You  are  instructed  that  the  possession  which  the  law  requires 
the  vendee  to  have  after  a  transfer  to  him  of  personal  property  is 
not  sufficient  if  it  amounts  simply  to  constructive  possession,  or 
the  mere  possession  which  the  law  attaches  to  the  ownership  of 
land.  Therefore,  if  the  personal  property  so  sold  is  located  on 
land  to  which  the  vendee  obtains  a  title  then  or  thereafter,  the 

i»  State  V.  Merritt,  70  Mo.  275.  isGant  v.  Broadway,  15  P.  862,  2 

i«  Chase  y.  Balston,  30  Pa.  539.  Ariz.  315. 

i^Gent  V.  Broadway,  15  P.  862,  2 
Ariz.  815. 
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mere  transfer  of  ownership  of  the  land  is  not  sufficient  to  consti- 
tute a  change  of  possession  of  the  personal  property  so  sold.  The 
possession  of  the  personal  property  must  be  in  some  way  so 
changed  as  to  indicate  by  the  change  that  the  former  owner  no 
longer  owns  it.** 

§  2699.  Same— Effect  of  lease  of  property  by  purchaser  to  vendor 
The  jury  is  further  instructed  that,  if  H.  was  the  owner  of  the 
property  described  in  the  bill  of  sale  introduced  in  evidence  herein, 
then  the  said  H.  had  the  right  to  lease,  rent,  or  hire  said  property 
or  any  part  thereof  to  the  said  sellers,  and  that  if,  at  the  time  he  so 
leased,  rented,  or  hired  said  property  to  the  said  sellers  he  was  the 
owner  thereof,  such  lea^^ng,  renting,  or  hiring  said  property  did  not 
divest  him  of  the  constructive  possession  thereof,  and  the  fact  that 
the  sellers  had  the  ph3'^sical  possession  of  said  property  at  the  time 
it  was  attached  herein  gave  the  plaintiffs  no  rights  in  said  prop- 
erty against  the  right  of  the  said  H.** 

§  2700.    Same— Putting  seller  in  charge  for  purpose  of  resale 

The  jury  are  instructed  that,  if  there  was  a  delivery  of  the  prop- 
erty sold  to  the  plaintiff  by  R.,  that  was  all  that  was  necessary  to 
vest  the  title  in  the  plaintiff  (if  there  was  a  sale  on  a  good  consid- 
eration), and  the  fact  that  the  plaintiff  afterwards  employed  R.  to 
assist  in  carrying  on  the  business,  and  left  him  in  connection  with 
others  in  charge  of  the  property  as  plaintiff's  agent,  would  not  in- 
validate the  sale.*^ 

The  jury  are  instructed  that  a  party  may  be  in  possession  of 
property  by  his  agent,  as  well  as  by  himself,  and  if  the  goods  were 
sold  for  a  valuable  consideration,  and  the  possession  delivered  to 
the  purchaser,  it  is  not  necessary  that  he  should  remain  in  the  ac- 
tual possession  of  the  property  sold  to  guard  his  title ;  but  such 
possession  may  be  by  an  agent  or  agents,  and  such  agent  may  be 
the  seller  of  the  property,  if  such  possession  is  such  as  to  advise 
creditors  of  the  change  in  the  title  of  the  property.** 

§  2701.  Same— Leaving  goods  in  same  location  for  purpoee  of  re- 
sale by  former  clerk  of  seller 
The  court  further  instructs  you  that  if  you  find  from  the  evi- 
dence that  the  vendee  merely  went  into  the  store  and  directed  one 
of  the  clerks,  who  had  formerly  worked  for  the  vendor,  to  take 
charge  of  said  stock  of  goods  and  commence  selling  them  at  cost, 
such  possession  would  amount  to  no  more  than  a  constructive 
change  of  possession,  and  would  not  amount  to  such  an  immediate 

19  Bunting  v.  Saltz,  24  P.  167,  84  si  Warner  v.  Carlton,  22  IlL  415. 
Cal.  168.                                                      ts  Warner  y.  Carlton,  22  HI  415. 

20  Burke  v.  Sharp,  116  S.  W.  145, 
88  Ark.  433. 
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delivery  '*and  actual  continued  possession  of  the  things   trans- 
ferred," as  is  contemplated  by  the  Statutes  of ,  section ^ 

which  I  have  read  to  you.** 

F.    Ei^FECT  oi^  Fraudulent  Transaction  as  Between  Parties 

§  2702.     In  general 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence adduced  that  the  conveyance  from  the  plaintiflf  to  the  defend- 
ant was  for  the  purpose  of  hindering,  delaying,  or  defeating  the 
creditors  of  the  plaintiff  in  any  attempt  they  might  make  to  enforce 
their  claims  against  the  plaintiff,  and  that  was  the  understanding 
and  agreement  between  the  plaintiff  and  defendant,  and  that  the 
notes  in  suit  were  given  in  pursuance  of  this  agreement  between 
plaintiff  and  defendant,  then  the  jury  are  instructed  as  a  matter  of 
law  that  the  said  agreement  between  the  plaintiff  and  the  defendant 
was  illegal,  and  cannot  be  enforced,  and  the  jury  must  find  for  the 
defendant** 

§  2703.    Recovery  by  grantor  on  notes  given  for  purchase  price 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  the  conveyances  to  the  defendant  in  evidence  were  made  for 
the  purpose  of  hindering,  delaying,  or  defrauding  the  creditors  of 
the  said  plaintiff,  or  any  of  them,  and  that  the  notes  sued  on  herein 
were  executed  and  delivered  by  defendant  to  plaintiff  in  pursuance 
of  such  unlawful  agreement,  and  upon  no  other  consideration,  then 
you  are  instructed  that  such  unlawful  purpose  precludes  any  recov- 
ery by  the  plaintiff  against  the  defendant  upon  any  notes  so  given 
upon  such  unlawful  and  fraudulent  consideration,  and  your  ver- 
dict should  be  for  the  defendant.**^ 

'     G.    Effect  of  Fraud  as  to  Other  Than  Creditors 

§  2704.    In  general 

The  jury  are  instructed  that  under  the  laws  of ,  every  gift, 

g^ant,  conveyance,  assignment,  or  transfer  of,  or  charge  upon,  any 
estate,  real  or  personal,  or  right  or  thing  in  action,  or  any  rent  or 
profit  thereof,  made  with  the  intent  to  disturb,  delay,  hinder,  or 
defraud  creditors  or  other  persons,  and  every  bond  or  other  evi- 
dence of  debt  given,  suit  commenced,  or  decree  or  judgment  suf- 
fered with  the  like  intent,  shall  be  void  as  against  creditors  or 
other  persons,** 

^  EUet-KendaU  Shoe  Go.  v.  Robs,  2s  Rledle  v.  Mulbausen,  20  IlL  App. 

115  P.  892,  28  OkL  697.  68. 

s«  Riedle    y.    Mulbausen,    20    III.  ^e  Riedle  y.  Mulbausen,  20  lU.  App. 

App.  68.  68. 
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§  2705.    Rights  of  purchaser  from  fraudulent  grantee 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  .evi- 
dence, that  the  sale  of  the  property,  the  title  to  which  is  in  contro- 
versy in  this  suit,  made  by  S.  to  B.,  was  made  for  the  purpose  of 
hindering,  delaying,  or  defrauding  the  creditors  of  said  S.  in  die 
collection  of  their  demands  against  S.,  and  that  B.  participated  in 
the  said  fraudulent  intent  of  S.  in  making  his  (said  B/s)  purchase 
of  the  said  property,  and  if  the  plaintiffs  only  have  shown  a  title 
to  said  property  acquired  through  B.,  and  if  the  jury  believe  from 
the  evidence  that  said  plaintiffs  purchased  from  B.  with  a  full 
knowledge  of  the  said  fraudulent  contract  between  S.  and  B.,  then 
the  plaintiffs  have  shown  no  better  title  to  said  property  as  against 
the  rights  of  S.'s  other  creditors  than  B.  had  thereto  at  the  time 
when  he  sold  the  same  to  the  plaintiffs." 

The  jury  are  instructed  that,  if  they  believe,  from  the  evidence, 
that  the  contract  between  S.  and  B.  was  of  the  fraudulent  character 
mentioned  in  the  above  instruction,  then  the  pretended  sale  be- 
tween S.  and  B.  would  be  void  as  against  S.'s  creditors,  and  such 
creditors  could  attach  and  hold  said  property  in  the  hands  of  B.  for 
the  satisfaction  of  their  demands ;  and  in  like  manner  said  creditors 
could  attach  and  hold  said  property  in  the  hands  of  the  plaintiffs,  if 
the  plaintiffs  only  purchased  said  property  of  B.,  and  before  and  at 
the  time  of  their  purchase  had  full  knowledge  of  the  void  character 
of  said  B.'s  title  on  account  of  such  fraud.** 

H.    Evidence  and  Matters  Pertaining  to  Remedies  of  Attack- 
ing Creditors 

§  2706.    Presumptions  and  burden  of  proof 

§  2706(1).    Arkansas 

You  are  further  instructed  that  the  validity  of  a  bill  of  sale,  regu- 
lar on  its  face,  cannot  be  overcome  by  oral  testimony,  unless  it  is 
shown  to  have  been  for  fraudulent  purpose,  and  unless  you  find 
from  a  fair  preponderance  of  the  evidence  that  the  bill  of  sale  in- 
troduced in  evidence  was  made  for  the  purpose  and  with  the  intent 

to  defraud  the  creditors  of  ,  then  you  should  find  that  the 

bill  of  sale  is  valid  and  entitled  to  full  faith  and  credit.*® 

You  are  instructed  that  fraud  is  never  to  be  presumed,  but  must 
be  proved  by  good  and  sufficient  evidence  in  the  case.  There- 
fore, before  you  can  find  for  the  plaintiff  on  the  ground  of  fraud, 
you  will  have  to  find  that  the  interpleader,  at  the  time  of  the  pur- 
chase, knew  of  grantor's  intent  to  defraud  the  plaintiffs.^ 

27  Waggoner  r.  Cooley,  17  111.  239.         «o  Burke  v.  Sharp,  115  S.  W.  145, 

2«  Waggoner  v.  Cooley,  17  111.  239.      88  Ark.  433. 

a»  Burke  v.  Sharp,  115  S.  W.  145, 
88  Ark.  433. 
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You  arc  further  instructed  that  the  burden  of  proving  the  allega- 
tion of  fraud  as  set  forth  in  the  answer  of  the  plaintiffs  filed  to  the 

interplea  of rests  upon  the  plaintiffs,  and  that  unless  such 

fraud  exists  and  is  proved  to  your  satisfaction  by  a  fair  preponder- 
ance of  the  evidence,  then  it  is  your  duty  to  find  for  the  inter- 
pleader therein,  provided  you  find  as  hereinbefore  instructed  that 
the  said  interpleader  purchased  and  took  possession  of  said  property 
and  was  the  owner  thereof  at  the  time  it  was  attached.*^ 

I  2706(2).    Florida 

You  are  instructed  that,  where  the  defendant  relies  on  the  alle- 
gallon  of  fraud  to  maintain  a  levy  on  goods  purchased  by  plaintiff 
from  the  execution  debtor,  the  burden  of  proof  is  on  the  party  alleg- 
ing such  fraud  to  prove  by  the  preponderance  of  the  evidence  such 
allegation ;  otherwise,  you  will  find  for  the  plaintiffs,'* 

I  2706(3).     Illinois 

You  are  instructed  that  fraud  is  never  to  be  presumed,  but  must 
be  affirmatively  proved  by  the  party  alleging  the  same.  The  law 
presumes  that  all  men  are  fair  and  honest ;  that  their  dealings  are 
in  good  faith,  and  without  intention  to  disturb,  cheat,  hinder,  delay, 
or  defraud  others;  and  if  any  transaction  called  in  question  is 
equally  capable  of  two  constructions,  one  that  is  fair  and  honest 
and  the  other  that  is  dishonest,  then  the  law  is  that  the  transaction 
questioned  is  presumed  to  be  honest  and  fair.'* 

The  jury  are  instructed  that  fraud  cannot  be  presumed,  but  must 
be  proved ;  and  the  jury  are  not  at  liberty  to  infer  that  the  sale  from 
R.  to  plaintiff  (if  such  sale  was  made)  was  fraudulent,  but  the  same 
must  be  proved  to  the  satisfaction  of  the  jury  before  they  can  find 
the  property  to  be  the 'property  of  R.'* 

S  2706(4).    Iowa 

The  jury  are  instructed  that  the  burden  of  proving  fraud  is  upon 
the  defendants.  Fraud  is  not  to  be  presumed  without  proof.  Yet 
fraud,  like  any  other  fact,  may  be  proved  by  showing  such  circum- 
stances as  lead  fairly  and  naturally  to  the  conclusion  that  fraud  has 
been  committed ;  and  if  such  circumstances  are  proved,  and  if  the 
circumstances  are  of  such  a  character  as  to  lead  the  jury  to  believe 
from  a  preponderance  of  the  evidence  that  fraud  has  been  commit- 
ted, then  it  may  be  considered  that  fraud  is  proved.  But  before 
fraud  can  be  proved  by  circumstances,  the  conclusion  of  fraud 
should  he  inconsistent  with  any  other  probable  or  reasonable  the- 
ory.   Fraud  will  not  be  imputed  when  the  facts  upon  which  it  is 

31  Bnrke  v.  Sharp,  115  S.  W.  145,  '3  Schroder  v.  Walsh.  11  N.  E.  70, 

S8  Ark.  433.  120  Til.  403. 

•2  wniiams   T.    Finlayson,   38    So.  84  Warner  v.  Carlton,  22  111.  415. 
50.  49  Fla.  264. 
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predicated  may  be  consistent  with  honesty  and  fair  dealing;  and 
should  you  find  from  a  preponderance  of  the  evidence  that  the  sale 

between  plaintiff  and  was  fraudulent,  then  your  verdict 

should  be  for  the  defendant ;  but,  if  otherwise,  you  should  find  for 
the  plaintiff  upon  this  issue.** 

You  are  instructed  that,  if  you  find  there  was  a  sale  by • 

to  plaintiff  of  the  property  in  controversy,  then  you  will  inquire 
into  and  determine  the  character  of  this  sale;  that  is,  determine 
from  the  evidence  whether  or  not  it  was  fraudulent.  It  is  alleged 
by  defendants  that  it  was  and  is  fraudulent,  and  you  are  instructed 
•that  the  burden  of  proving  the  same  rests  upon  the  defendants, 
and  they  must  do  so  by  a  fair  preponderance  of  the  evidence;  and 
you  are  instructed  that  the  law  presumes  that  all  persons  transact 
their  business  honestly  and  in  good  faith,  until  the  contrary  ap- 
pears from  a  preponderance  of  the  evidence;  and,  in  this  case,  if 
you  find  there  was  a  sale  as  claimed,  it  will  be  presumed  that  plain- 
tiff and  acted  honestly  and  in  good  faith  in  making  the 

same,  until  such  time  as  the  defendants,  who  allege  the  contrary, 
establish  the  same  by  a  fair  preponderance  of  the  evidence ;  and  if 
the  case  .is  left  in  equipoise,  then  the  defendants  must  fail  as  to  the 
fraud ;  and  fraud  M/:ill  never  be  imputed  when  the  facts  upon  which 
the  charge  is.  predicated  are  or  may  be  consistent  with  honesty  and 
purity  of  intention.*® 

You  are  instructed  that  fraud  is  never  to  be  presumed.  The  alle- 
gations of  fraud  in  defendant's  answer  must  be  by  him  affirmatively 
established  by  the  evidence,  and  will  not  be  presumed  by  acts  of 
the  parties  which  may  be  accounted  for  on  the  basis  of  honesty 
and  good  faith.*' 

I  2706(5).    Kansas 

You  are  instructed  that  whether  or  not  there  was  fraud  in  the 
sale  and  transfer  of  the  property  in  controversy,  from  B.  to  M.,  is 
a  question  of  fact  for  you  to  4etermine  from  the  evidence,  and  under 
the  instructions  of  the  court.  Fraud  is  not  presumed,  but  must  be 
proved  by  a  preponderance  of  the  evidence  before  a  jury  is  author- 
ized to  find  that  it  exists.** 

i  2706(6).    Nebraska 

You  are  instructed  that  fraud  is  never  presumed,  but  must  be 
proved,  and  that  fraud  will  never  be  imputed  to  a  transaction  where 
the  facts  and  circumstances  upon  which  it  is  predicated  may  exist 
with  honesty  and  purity  of  intention ;  and,  if  you  can  reconcile  the 
facts  with  reference  to  the  sale  of  the  goods  from to  the 

«B  Turner  v.  Hardin,  45  N.  W.  768,  st  Prfchard  v.   Hopkins,  2  N.  W. 

SO  Iowa,  691.  1028,  52  Iowa,  120. 

>•  Sunberg  v.  Babcock,  24  N.  W.  19,  ss  National  Bank  of  Paola  v.  Ban- 

66  Iowa,  515.  ta,  49  P.  815,  6  Kan.  App.  022. 
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plaintiff,  and  said  facts  and  circumstances  can  be  reconciled  with 
an  honest  purpose,  then  your  verdict  should  be  for  the  plaintiff.*^ 

You  are  instructed  that  the  law  presumes  transactions  all  honest 
and  made  for  an  honest  purpose  till  the  contrary  is  shown;  and 
the  burden  of  proof  to  show  a  dishonest  purpose  in  this  case  is 
upon  the  defendant.*^ 

You  are  instructed  that  the  burden  is  upon  the  plaintiff  to  show 
by  a  preponderance  of  the  evidence  that  at  the  commencement  of  • 
this  action  he  was  the  owner  and  entitled  -to  the  possession  of  the 
goods  in  controversy,  and  that  the  same  were  at  that  time  wrong- 
fully detained  from  him  by  the  defendant,  to  entitle  him  to  recover. 
Or,  if  the  plaintiff's  ownership  and  right  of  possession  are  establish- 
ed in  any  portion  of  said  property,  he  is  entitled  to  recover  for  that 
portion.** 

You  are  instructed  that  the  burden  of  proof  of  fraud  in  this  case 
is  on  the  defendant,  and,  in  order  for  defendant  to  establish  fraud, 

he  must  show  a  fraudulent  intent  on  the  part  of to  hinder, 

delay,  or  defraud  his  creditors,  and  that  plaintiff  herein  knew  and 
participated  in  said  fraud,  or  had  knowledge  of  facts  that  would 
put  an  ordinarily  prudent  man  on  inquiry  to  ascertain  said  fraud- 
ulent intent,  and,  if  the  evidence  in  this  case  fails  to  show  facts  and 

circumstances  (or  such  fraudulent  intent)  on  the  part  of , 

and  that  the  same  was  participated  in  by  plaintiff,  or  known  to  him, 
then  in  that  case  you  should  find  for  the  plaintiff.** 

I  2706(7).    Texas 

The  jury  are  instructed  that  the  burden  of  proof  is  upon  the 
plaintiff  to  show  by  a  preponderance  of  the  evidence  that  the  trans- 
fer of  the  said  policy  was  made  with  the  intent  on  the  part  of  said 

to  hinder,  delay,  and  defraud  plaintiff;    and,  further,  that 

said had  notice  of  such  intent,  or  that  he  had  notice  of  such 

facts  as  would  have  excited  in  the  mind  of  a  person  of  ordinary  pru- 
dence a  suspicion  of  such  intention.** 

§  2707.    Badges  of  fraud  in  general 

Inadequacy  of  price  as  badge  of  fraud,  see  ante,  {  2675. 

fi  2707(1).    GMrgla 

The  jury  are  instructed  that  any  unusual  act,  outside  of  the  usual 
course  of  business,  or  differing  from  the  manner  in  which  such  busi- 

«•  Davis  V.  Getchell,  49  N.  W.  776,  sheriff,  who  attached  the  goods  on  be- 

32  Xeb.  792.  half  of  creditors  of  the  seller. 

*o  Davis    V.    Getchell,    49    N.    W.  *»  Davis  v.  Getchell,  49  N.  W.  776^ 

776,  32  Neb.  792.  32  Neb.  792. 

*i  DaviB  v.  Gettdiell,  49  N.  W.  776,  *»  Martin  Brown  Co.  v.  CJooper,  IT 

32  Neb.  792,    The  action  was  in  re-  S.   W.   1051,   82  Tex.   242.     It  wai^ 

plevin  by  the  purchaser  against  the  proven   that  the  transferee  paid   a 

valuable  consideration. 


§  2707(2)  IK8TBUCTIONS  TO  JURIES  2954 

ness  IS  generally  transacted,  which  would  excite  suspicion  that  the 
transaction  was  unfair,  would  be  a  badge  of  fraud,  from  which  its 
existence  may  be  inferred.** 

8  2707(2).     Indiana 

The  jury  are  instructed  that  a  badge  of  fraud  is  a  fact  calculated 
to  throw  suspicion  upon  a  transaction  and  calling  for  an  explana- 
tion. Its  only  effect,  in  general,  is  to  require  proof  of  the  circum- 
stances connected  with  the  transfer  and  of  the  good  faith  of  the 
parties  thereto.  It  is  n6t  conclusive  of  fraud,  but  simply  an  infer- 
ence drawn  by  experience  from  the  customary  conduct  of  men,  and 
hence  is  open  to  any  reasonable  and  fair  explanation.** 

§  2708.    Presumption  of  fraud  from  secrecy 

The  jury  are  instructed  that,  if  the  sale  was  secret,  and  no  means 
taken  to  apprise  the  public  of  the  sale,  these  are  facts  which  throw 
suspicion  upon  the  transaction,  but  do  not  make  the  sale  fraudulent 
in  law  as  against  the  defendant.** 

§  2709.    Absence  of  change  of  possession  as  raising  presumption  of 
fraud 

§  2709(1).    Nebraska 

You  are  instructed  that  the  evidence  in  this  case  shows  that, 
after  the  giving  of  the  mortgage  to  plaintiff,  no  change  in  the  pos- 
session of  the  property  took  place,  and  the  law  is  that  the  mort- 
gage is  to  be  conclusively  presumed  to  be  fraudulent,  and  shall  be 
considered  as  void,  unless  the  plaintiff  shows  on  her  part  that  the 
mortgage  was  made  in  good  faitii,  and  without  any  intent  to  defraud 
creditors ;  and  the  burden  of  showing  such  good  .faith  and  absence 
of  fraud  is  on  the  plaintiff.*' 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  any  sale  or 
conveyance  of  personal  property,  to  be  valid  as  against  the  cred- 
itors of  the  seller,  must  be  accompanied  and  followed  by  a  change 
in  the  possession  of  such  property  from  the  seller  to  the  purchaser, 
so  far  as  the  situation  of  the  parties  and  the  character  of  the  prop- 
erty will  reasonably  admit  of  a  change  of  possession.** 

You  are  instructed  that  the  statute  provides  that  "every  sale  made 
by  a  vendor  of  goods  and  chattels  in  his  possession,  or  under  his 
control,  and  every  assignment  of  goods  and  chattels,  by  way  of 
mortgage  or  security,  or  upon  any  condition  whatever,  unless  the 
same  be  accompanied  by  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  possession  of  the  things  sold, 
mortgaged,  or  assigned,  shall  be  presumed  to  be  fraudulent  and 

««  Hoffer  V.  Gladden,  75  Ga.  532.  47  Houck  v.  Heinzman,  55  N.  W. 

«s  Sherman  v.  Hogland,  73  Ind.  472.  1062,  37  Neb.  463. 

«» Warner  v.  Norton,  20  How.  (U.  48  Lip8c<Hnb  t.  I^ron,  27  N.  W.  731, 

8.)  448, 15  L.  Ed.  950.  19  Neb.  511. 
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void,  as  against  the  creditors  of  the  vendor,  or  the  creditors  of  the 
person  making  such  assignment  or  subsequent  purchases  in  good 
faith,  and  shall  be  conclusive  evidence  of  fraud,  unless  it  shall  be 
made  to  appear  on  the  part  of  the  persons  claiming  under  such 
sale  or  assignment  that  the  same  was  made  in  good  faith,  and  with- 
out any  intent  to  defraud  such  creditors  or  purchasers.*' 

S  2709(2).    North  Dakota 

You  are  instructed  that  every  sale  made  by  a  vendor  of  personal 
property  in  his  possession  or  under  his  control  and  every  assign- 
ment of  personal  property,  unless  the  same  is  accompanied  by 
*  ♦  ♦  an  actual  and  continued  change  of  possession  of  the  prop- 
erty sold  or  assigned,  shall  be  presumed  to  be  fraudulent  and  void 
as  against  the  creditors  of  the  vendor  or  assignor,  or  subsequent 
purchasers  or  incumbrancers  in  good  faith  and  for  value,  unless 
those  claiming  under  such  sale  or  assignment  make  it  appear  that 
the  same  was  made  in  good  faith  and  without  any  intent  to  hinder, 
delay  or  defraud  such  creditors,  purchasers  or  incumbrancers."* 

You  are  instructed  that  the  burden  of  proof  is  upon  the  plaintiff 
upon  the  whole  case  to  show  you  that  he  is  entitled  to  a  recovery, 

and  if  the  plaintiff  shows  to  you  that  this  transfer  from to 

him  of  the  automobile  was  made  in  good  faith,  and  for  value,  it  is 
immaterial  as  to  whether  or  not  possession  of  the  property  changed. 
But  it  is  necessary  that  the  plaintiff  should  show  that  the  transfer 

from to  him was  made  in  good  faith,  and  for  value. 

and  without  any  intention  of  hindering,  delaying,  or  defrauding 
creditors,  purchasers,  or  incumbrancers  for  value ;  so  that,  upon  the 
whole  case,  gentlemen  of  the  jury,  the  burden  of  proof  rests  upon 
the  plaintiff  to  show  you  that  he  purchased  this  automobile  in  good 
faith,  without  any  intention  of  hindering  or  delaying  the  creditors 
of  said ,  and  particularly  this  defendant,  ,  the  inter- 
vener, and  the  sheriff  who  stands  in  his  position," 

§  2710.     Same — ^Rebuttal  of  presumption 

You  are  instructed  that  the  laws  of  this  state  provide  that  a  sale 
of  such  goods  as  are  involved  in  this  action  shall  be  presumed 
fraudulent  as  against  creditors,  unless  the  same  be  accompanied  by 
an  immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession.  You  will  note  that  this  rule  only  applies 
when  there  has  not  been  some  immediate  delivery  and  change  of 
possession.  If  there  had  been  no  such  delivery  or  change  of  pos- 
session, the  presumption  of  fraud  is  fully  rebutted  by  proof  that  a 

*•  Upseomb  v.  Lyon,  27  N.  W.  731,  W.  879.  42  N.  D.  133.     Plaintiff  was 

19  Neb.  511.  the  purchaser  of  the  automobilet  anci 

«•  Macdonald  t.  Fitzgerald,  171  N.  sued  one  attaching  it  as  the  property 

W.  870,  42  N.  D.  133.  of  the  seUer,  and  who  retained  pes- 

81  Macdonald  t.  Fitzgerald,  171  N.  session. 
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full  and  adequate  consideration  has  been  paid  for  the  property  in 
question.  Giving  credit  on  an  existing  bona  fide  indebtedness  is 
such  full  and  adequate  consideration.** 

§  2711.    Presiunption  as  to  good  faith  of  transactioiis  between  rel- 
atives 

8  2711(1).   Illinois 

You  are  instructed  that  a  man  has  a  perfect  right  to  deal  with 

his  friends  and  relations;   to  buy  and  sell  from  or  to  them;  and 

.the  presumption  of  the  law  is  that  dealings  between  relatives  are 

fair  and  honest,  without  any  wrongful  or  fraudulent  intent,  and  no 

presumption  of  fraud  attaches  to  such  dealings.^  ^ 

i  2711(2).    Nebraska 

You  are  instructed  that  transactions  between  relatives,  whereby 
property  is  transferred  from  one  to  another,  when  it  is  shown  that 
nie  person  parting  with  the  property  is  in  embarrassed  circum- 
stances, are  to  be  closely  scrutinized,  and  the  good  faith  of  such 
transaction  must  be  clearly  established.** 

§  2712.    Presumptions  as  to  transactions  between  husband  and 

wife 
See,  also,  ante,  {  2675(1). 
i  2712(1).   Georgia 

The  jury  are  instructed  that,  whenever  a  transaction  is  between 
husband  and  wife,  and  creditors  attack  it,  then  the  law  throws  the 
onus-r-that  is,  the  burden  of  proof — on  the  wife,  when  she  claims 
the  property  purchased  or  received  from  her  husband,  to  make  a 
fair  showing  of  the  whole  transaction.** 

{  2712(2).    Nebraska 

The  court  instructs  the  jury  that  transactions  between  husband 
and  wife,  in  relation  to  the  transfer  or  sale  of  property  from  one 
to  the  other,  by  reason  of  which  creditors  are  prevented  from  col- 
lecting their  just  dues,  should  be  scrutinized  very  closely,  and  the 
bona  fides  of  such  transactions  should  be  established  beyond  ques- 
tion.** 

52Grl8wold  V.  Nichols,  105  N.  W.  B*Hoiick  v,  Helnzman,  66  N.  W. 

815,   126  Wis.  401.    This  instruction  1062,  37  Neb.  463. 

does  not  say  that  fraud  is  disproved  6b  Strickland  v.  Jones,  62  S.  E.  322. 

by  proof  of  a  consideration,  but  mere-  131  Ga.  409. 

iy  that  the  statutory  presumption  is  >«  Upscomb  v.  Lyon,  27  N.  W.  731, 

rebutted.  19  Neb.  511. 

B8  Schroder  v.  Walsh,  U  N.  E.  70, 
120  lU.  403. 
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§  2713.    Matters  considered  in  determining  question  of  good  faith 
or  fraud 

I  2713(1).    Arfcamas 
You  are  instructed  that  if  you  believe  from  the  evidence  that 

at  time purchased  the  property  in  controversy  from , 

he  took  precaution  as  a  reasonably  prudent  man  would  in  order  to 
determine  whether  or  not  said  property  was  free  from  incumbranc- 
es, and  that  he  was  assured  by and that  they  would 

or  had  released  any  claim  they  might  have  to  said  property,  then 
I  instruct  you  that  such  precaution  may  be  considered  by  you  as 
an  evidence  of  good  faith  in  the  purchase  of  said  property.^ 

i  2713(2).    Iowa 

You  are  instructed  that,  if  you  find  from  the  evidence  that  at  the 
time  of  the  sale  of  the  stock  of  jewelry  by  H.  to  the  plaintiff  said 
H.  was  indebted  in  an  amount  equal  or  nearly  equal  to  the  value 
of  said  property  so  sold,  and  that  said  stock  constituted  all  or 
nearly  all  of  the  property  of  said  H.,  and  that  plaintiff  knew  these 
facts,  and  so  knowing  them  purchased  said  stock  upon  the  terms 
as  disclosed  by  the  evidence  in  this  case,  and  that  the  notes  ex- 
ecuted in  part  payment  for  said  stock  were  executed  in  favor  of 
the  mother  of  said  H.  with  intent  on  the  part  of  said  H.  to  place 
the  stock  beyond  the  reach  of  his  creditors  or  prevent  said  plain- 
tiff from  being  garnished  by  the  creditors  of  said  H.,  and  said  in- 
tention was  known  to  the  plaintiff  at  the  time  of  the  execution  of 
said  notes  and  before  the  delivery  thereof,  such  facts,  if  proved, 
should  be  considered  by  you  in  determining  the  question  of  fraud." 

I  2713(3).    Kansas 

The  jury  are  instructed  that  fraud  is  very  difficult  of  proof.  It 
is  generally  devised  secretly,  and  you  cannot  expect  direct  evi- 
dence of  it,  as  one  of  the  objects  is  to  evade  proof;  but  close  re- 
lationship of  the  parties,  the  embarrassed  condition  of  the  gran- 
tor, great  anxiety  and  particularity  as  to  form  in  the  sale,  taking 
unsecured  notes  on  long  time,  the  grantee's  inability  to  make  the 
purchase  in  a  large  amount,  frequent  removals  and  changes  in  busi- 
ness, the  grantee's  failure  to  pay  taxes,  and  false  and  contradictory 
statements,  are  all  circumstances  which  you  should  take  into  con- 
sideration in  determining  the  soundness  or  unsoundness  of  the 
transaction.** 

{2713(4).      Massaohusetta 

I  instruct  you  that  the  debts  of  C.  to  his  sons  are  to  be  con- 
sidered in  determining  whether  C.  was  insolvent  or  deeply  in- 

BT  Burke  v.  Sharp,  115  S.  W.  145,  b9  Spaulding  v.  Adams,  19  N.  W. 

83  Ark.  43a.  841,  63  Iowa,  437. 

»»  Kurtz  V.  MUler,  26  Kan.  814. 
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debted,  when  the  conveyance  w^s  made  by  him,  and  whether  the 
conveyance  was  fraudulent  or  not,  but,  upon  the  question  whether 
fraudulent  or  not,  they  are  to  be  considered  in  connection  with 
the  fact  that  the  sons  consented  to  the  conveyance.*' 

§  2714.    Presumption  from  failure  to  prjQduce  grantor  as  witness 

You  are  instructed  that  the  failure  of  the  plaintiffs  to  introduce 
the  debtor  as  a  witness  for  the  plaintiffs,  he  being  present  in  court, 
is  not  a  suspicious  circumstance  against  the  validity  of  the  trans- 
action, and  does  not  authorize  any  presumption  against  plaintiffs.*' 

§  2715.    Sufiiciency  of  evidence  of  good  faith  or  fraud 

§2715(1).    Unitad  States 

Now,  with  reference  to  the  kind  of  proof  required  in  this  class 
of  cases^  I  will  say  this:  When  a  person  contemplates  or  under- 
takes to  perpetrate  a  fraud,  he  does  not  usually  publish  his  inten- 
tions to  the  world.  For  this  reason  the  law  does  not  require  that 
a  fraudulent  intention  shall  be  established  by  what  is  known  as  di- 
rect testimony.  The  law  permits  a  jury  to  find  or  to  infer  from  a 
variety  of  circumstances,  such  as  the  conduct,  the  actions,  the  finan- 
cial situation,  and  the  method  of  dealing  adopted  by  a  person  on 
a  particular  occasion,  whether  his  intentions  on  that  occasion  were 
fraudulent  or  otherwise;  and  in  trying  an  issue  of  this  nature  a 
jury  should  always  pay  careful  attention  to  all  the  details  of  the 
conduct  and  actions  and  business  dealings  of  the  person  accused 
of  the  fraud,  in  order  to  arrive  at  a  correct  conclusion  as  to  whether 
his  motives  were  honest  or  dishonest.  Now,  while  the  law  permits 
the  jury  to  find  that  a  man  has  acted  fraudulently  on  the  strength 
of  circumstantial  evidence  alone,  yet  the  rule  is  subject  to  this  just 
qualification:  That,  if  the  circumstances  relied  upon  by  a  plaintiff 
to  establish  a  fraudulent  intent  are  just  as  consistent  with  honesty 
of  purpose  as  with  dishonesty  of  purpose,  then  the  jury  are  not 
warranted  by  such  circumstances  in  inferring  that  the  person  in 
question  was  actuated  by  a  fraudulent  intent.** 

§  2715(2).     Kansas 

The  court  instructs  the  jury  that,  while  fraud  is  not  to  be  pre- 
sumed without  proof,  yet  fraud,  like  any  other  fact,  may  be  proved 
by  proving  circumstances  from  which  the  inference  of  fraud  is  nat- 
ural and  irresistible;  and,  if  such  circumstances  are  proved,  and 
they  are  of  such  a  character  as  to  produce  in  the  minds  of  the  jur}- 
a  cbnviction  of  that  fact  of  fraud,  then  it  must  be  considered  that 
fraud  is  proven.** 

00  Winchester  v.  Charter,  102  Mass.  ««  Strauss  v.  Abrahams  (C.  C.)  52 

272.  F.  310. 

«i  Nelms  V.  Stelner,  22  So.  435,  113  e»McClu8key  v.   Cubblaon,  57  P. 

Ala.  562.  476,  8  Kan.  App.  857. 
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The  jury  are  instructed  that,  while  it  is  true  that  the  law  never 
presumes  fraud  without  some  evidence  of  it,  yet,  in  order  to  show 
fraud,  direct  and  positive  proof  is  not  required.  The  jury  may  in- 
fer fraud  from  the  circumstances  proven  by  the  evidence,  if,  in  the 
minds  of  the  jury,  they  are  such  as  show  that  fraud  was  practiced. 
Fraud  may  be  proven  by  circumstantial  evidence,  as  well  as  by 
direct  and  positive  proof.  It  may  be  inferred  from  strong  pre- 
sumptive circumstances ;  and,  while  it  is  true  that  the  party  alleg- 
ing fraud  must  prove  it,  yet  in  civil  actions,  like  this,  the  party  al- 
leging fraud  is  not  bound  to  prove  it  beyond  a  reasonable  doubt. 
It  is  sufficient  if  the  fact  of  fraud  is  established  in  the  minds  of 
the  jury  by  the  greater  weight  of  evidence.** 

I  2715(3).    Missouri 

The  jury  are  instructed  that  it  is  not  necessary  to  establish  a 
fraudulent  intent  by  direct  and  positive  evidence,  but  that  an  in- 
tent to  defraud  may  be  established  by  inference  in  the  same  way 
as  any  other  fact,  by  taking  into  consideration  the  acts  of  the  par- 
ties, and  all  the  facts  and  circumstances  of  the  case.** 

The  jury  are  instructed  that  fraud  is  not  to  be  presumed,  but 
must  be  proven  by  the  party  alleging  it,  and  therefore,  in  this  case, 
by  the  defendants.  And  while  it  need  not  be  established  by  di- 
rect and  positive  evidence,  but  may  be  proven  by  the  facts  and 
circumstances  indicative  of  it,  still,  mere  matters  of  suspicion,  which 
are  not  sufficient  to  satisfy  the  mind  and  conscience  of  its  existence, 
do  not  establish  it,  and  it  should  never  be  imputed  when  the  facts 
and  circumstances  upon  which  it  is  predicated  are  as  consistent 
with  a  lawful  purpose  and  intent  as  with  an  unlawful  one.** 

I  2715(4).    Nebraska 

If,  under  these  instructions,  you  find  that  the  plaintiff  has,  by 
a  preponderance  of  the  testimony,  shown  her  good  faith,  as  defined 
herein,  in  the  taking  of  the  mortgage,  your  verdict  will  be  for  the 
plaintiff.  If  plaintiff  has  failed  satisfactorily  to  show  such  good 
faith  on  her  part,  your  verdict  will  be  for  the  defendant.*' 

§  2716.  Sufficiency  of  evidence  of  good  faith  of  transactions  be- 
tween relatives 
The  jury  are  instructed  that,  while  it  is  not  unlawful  for  brothers 
to  deal  with  each  other,  yet  where  the  parties  to  a  transfer  are  near 
relatives,  clearer  and  more  convincing  proof  is  required  of  the  good 
faith  of  the  transaction  than  where  they  are  strangers.** 

«  Morse  v.  Ryland,  48  P.  957,  58  «t  Houck  v.  Helnrman,  65  N.  W. 

Kan.  250.  1062,  87  Neb.  463. 

•5  State  V.  Mason,  10  S.  W.  179.  es  Martin  v.  Duncan,  41  N.  B.  43, 

96  Mo.  559.  156  lU.  274. 

« estate  v.  Mason,  10  S.  W.  179, 
96  Mo.  569. 
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§  2717.    E£Fect  of  testimony  of  parties  as  to  intent 

You  are  instructed  that,  while  parties  are  allowed  to  testify  as 
to  the  intent  with  which  they  did  any  act,  such  testimony  is  not 
conclusive,  and  does  not  necessarily  outweigh  the  evidence  of  facts 
and  circumstances  tending  to  contradict  such  negative  testimony .•• 

§  2718.    Questions  for  jury 

The  jury  are  instructed  that,  whether  the  sale  was  or  was  not 
fraudulent,  is  a  question  of  fact,  to  be  determined  by  the  jury  un- 
der all  the  circumstances  of  the  case.'* 

§  2719.    Right  of  attachment  or  judgment  creditor  of  grantor  to 

levy  execution  on  property  fraudulently  transferred 
S  2719(1).   Illinois 

The  jury  are  instructed  that,  if  property  is  conveyed  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding  the  creditors  of  the  seller, 
and  ^ch  property  is  attached  by  such  creditors,  such  property  is 
considered  as  still  the  property  of  the  seller  in  favor  of  his  cred- 
itors' rights.'^ 

§  2719(2).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  cattle  in  controversy  were  put  in  the  name  of  J.  V.  H.,  and 
were  held  and  kept  in  the  name  of  J.  V.  H.,  a  minor  son  of  W. 
T.  H.,  not  in  good  faith,  but  for  the  purpose  of  concealing  said 
cattle  from  the  creditors  of  W.  T.  H.,  and  if  you  believe  that,  not- 
withstanding the  cattle  were  kept  in  the  name  of  J.  V.  H.,  that 
still  W.  T.  H.  was  the  real  and  beneficial  owner  of  said  cattle,  hav- 
ing the  real  control  and  beneficial  ownership  thereof,  then  such  cat- 
tle were  subject  to  the  levy  of  the  execution  on  the  part  of  the  de- 
fendant   ;   and  if  you  so  find  and  believe  from  the  evidence 

in  this  case  you  will  return  your  verdict  for  the  defendant .'* 

coBleiler  v.  Moore,  75  N.  W.  953,  ti  Waggoner  v.  Cooley,  17  lU.  239. 

99  Wis.  486.  72  Randolpli  v.  Hudson  (Cftv.  App.) 

70  Warner  v.  Norton,  20  How.  (U.  60  S.  W.  128. 
S.)  448,  15  U  Ed.  950. 
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GAMING 
A.    CwaavAL  Lxabilitt 

I  2720.    Liability  for  keeping  gambling  place. 

2721.  Same — ^Liability  of  one  loaning  money  to  another  to  maintain  gam- 

bling honse. 

2722.  Liability  for  permitting  gaming  in  house  over  which  defendant  has 

control. 

2723.  Same — Outhouse. 

2724.  Suffering  games  of  cards  to  be  played  at  which  property  risked. 

2725.  Keeping  and  exhibiting  gaming  table. 

2726.  Keeping  or  exhibiting  poker  table. 

2726(1).  Delaware. 
2726(2).  MissourL 

2727.  Keeping  faro  bank. 

272&    Playing  at  cards  in  gaming  house. 

2729.  Betting  on  game  of  pool. 

2730.  Betting  on  horse  race — ^Necessity  of  putting  up  casn. 

B.    CiTiL  Rights  and  Lzabiutibs  Abisino  from  Gambling  Tbansactionb 

2731.  Speculative  buying  or  selling  on  margin— Dealing  in  futures. 

2781(1).  United  States. 
2731(2).  Virginia. 

2732.  Recovery  back  of  moneys  paid  on  a  wager, 

2733.  Recovery  back  of  moneys  lost  at  poker. 

2783(1).  Arkansas. 
2733(2).  Kentucky. 

2734.  Recovery  back  of  moneys  loaned  to  one  using  them  for  gambling 

INirposes. 
2785.    Betting  on  horse  races. 

2736.  Accounting  between  members  of  firm  formed  to  make  books  on  horse 

races. 

2737.  Who  liable. 

2737(1).  Arkansas. 
2737(2).  Kentucky. 

2738.  Liability  of  stakeholder  to  loser  of  bet. 

2739.  Rights  of  transferee  of  check  given  for  gambling  consideration — Pay- 

ment of  value. 

A.    Criminal  Liability 

§  2720.    Liability  for  keeping  gambling  place 

The  court  instructs  the  jury  that,  in  order  to  convict  the  defend- 
ant of  the  offense  charged  in  the  indictment,  the  state  must  show 
that  gaming  was  carried  on  at  the  place  charged  in  the  indictment 
to  such  an  extent  to  constitute  a  nuisance,  and  that  the  defendant 
was  the  proprietor  of  the  game  or  interested  therein,  or  in  the 
profits  thereof,  and  that  a  nuisance  cannot  be  established  by  merely 
showing  that  there  was  gaming  conducted  at  a  particular  place 
at  one  time  or  on  one  occasion ;  but  it  must  be  shown  that  gaming 
Inst.to  Juries— 186 
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was  carried  on  to  such  an  extent  as  to  constitute  a  nuisance,  or 
tend  to  corrupt  the  youths  or  other  persons  who  frequent  the  place.^ 

§  2721.  Same — ^Liability  of  one  loaning  money  to  another  to  main- 
tain gambling  house 
You  are  instructed  that  if  the  accused  loaned  money  to  another 
person  for  the  purpose  of  maintaining  a  gaming  house,  and  after 
the  loan  was  made  the  accused  visited  the  gaming  house,  and  did 
anything  towards  keeping  and  maintaining  such  house  and  room 
so  kept  and  maintained  for  the  purpose  of  gaming,  he  [the  accus- 
ed] would  be  equally  guilty  with  [the  person  to  whom  the  money 
was  loaned],  inasmuch  as  keeping  and  maintaining  a  gaming  house 
in is  a  misdemeanor,  and  all  persons  concerned  in  such  keep- 
ing and  maintaining  are  principals.* 

§  2722.    Liability  for  permitting  gaming  in  house  over  which  de- 
fendant has  control 

You  are  instructed  that  it  is  provided  by  law  that  if  any  person 
shall  knowingly  permit  property  or  premises  under  his  control  to 
be  used  as  a  plaice  to  bet  or  wager  or  to  gamble  with  cards,  or  to 
keep  or  exhibit  for  the  purpose  of  gaming  any  table  or  bank  or  as 
a  place  where  people  resort  to  gamble,  bet,  or  wager,  he  shall  be 
guilty  of  a  felony,  and  shall  be  punished  by  confinement  in  the  pen- 
itentiary not  less  than nor  more  than years.    Now,  if 

you  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 

defendant,  on  or  about ,  in  the  county  of and  state  of 

,  had  under  his  control  the  building  known  as  the ,  and 

that  one then  and  there  used  a  room  in  said  building  as  a 

place  to  bet  and  wager  or  to  gamble  with  cards  or  to  keep  or  exhibit 
for  the  purpose  of  gaming  any  table  or  bank,  or  as  a  place  where 
people  resorted  to  gamble,  bet,  or  wager,  and  if  you  further  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant knew  that  said was  so  using  said  room,  and  permitted 

said to  so  use  it,  then  you  will  find  the  defendant  guilty  as 

charged  in  the  indictment,  and  assess  his  punishment  at  confine- 
ment in  the  penitentiary  not  less  than nor  more  than 

years.  You  are  instructed  that  where  a  person  rents  the  whole 
of  a  building  from  the  owner,  and  uses  a  part  of  it  for  his  own  pur- 
poses, and  sublets  other  parts  of  it  to  other  persons,  he  is  never- 
theless in  control  of  the  whole  building  within  the  meaning  of  the 
gaming  laws.    If  the  defendant  sublet  or  rented  a  room  in  the  — • — 

building  to to  be  used  by  said as  a  barber  shop,  and 

defendant  did  not  know  that was  using  said  room  for  gam- 
ing purposes  (if  he  was  so  using  it),  then  defendant  is  not  guilty; 

1  State  V.  Duflfy,  83  S.  E.  090,  75         J  Groves  v.  State,  61  S.  E.  027,  123 
W.  Va.  299.  Ga.  570. 
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and,  in  case  you  have  a  reasonable  doubt  as  to  this  issue,  you  must 
give  defendant  the  benefit  of  such  doubt  and  acquit  him.  The  de- 
fendant in  a  criminal  case  is  presumed  to  be  innocent  until  his  guilt 
is  established  by  legal  evidence  beyond  a  reasonable  doubt;  and, 
in  case  you  have  a  reasonable  doubt  as  to  the  defendant's  guilt, 
you  will  acquit  him,  and  say  by  your  verdict  "Not  guilty."  ' 

The  jury  are  instructed  that  the  word  "permit,"  as  used  in  our 
statutes,  means  either  that  one  has  given  his  consent,  or  that  gam- 
ing took  place  in  a  house,  and  the  person  in  control  of  the  house 
knew  that  gaming  was  taking  place.  Now,  if  you  believe  from  the 
testimony  beyond  a  reasonable  doubt  that  defendant  was  in  con- 
trol of  an  outhouse  situated  in county,  state  of ,  on 

or  about  the  4ate  alleged  in  the  information,  and  that  people  re- 
sorted to  said  outhouse  for  the  purpose. of  gaming,  and  that  defend- 
ant knew  of  such  facts,  he  would  be  guilty.* 

§  2723.     Same — Outhouse 

The  jury  are  instructed  that  a  house  situated  some  20  or  50  feet 
from  a  saloon,  and  which  is  not  kept  as  a  business  house,  if  it  be 
resorted  to  for  gaming,  or  for  other  purposes,  is  an  outhouse, 
within  the  meaning  of  our  statute ;  and  the  fact  that  it  may  have 
been  occupied  a  part  of  the  time  as  a  bedroom  does  not  prevent  it 
from  being,  an  outhouse  if  the  jury  find  it  was  a  common  resort  for 
the  purpose  of  gaming.* 

§  2724.    Suffering  games  of  cards  to  be  played  at  which  property 
risked 

You  are  instructed  that  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  did  in  this  county  and  state 

and  within  years  previous  to  the  finding  of  the  indictment 

herein  suffer  games  of  cards  to  be  played  in  a  house  in  his  occupa- 
tion or  under  his  control  at  or  in  which  money  or  property  was  won 
or  lost,  then  you  will  find  the  defendant  guilty,  and  fix  his  penalty 

at  a  fine  of  not  less  than  $ nor  more  than  $ ,  in  your 

discretion  governed  by  the  proof.* 

You  are  instructed  that  the  expression  "suffering  games  of  cards 
to  be  played  at  which  money  or  property  was  won  or  lost,"  as 
used  in  instruction  No.  — ,  means  allowing  or  permitting  games  of 
cards  to  be  played  with  the  knowledge  that  money  or  property 
was  or  is  to  be  won  or  lost  thereon.' 

« De  Los  Santos  v.  State,  146  S.  W.  e  Ruh  v.  Commonwealth,  183  S.  W. 

919,  65  Tex.  Cr.  Ri.  518.  219,  141  Ky.  585. 

«  Stuart  y.  State  (Tex.  Cr.  App.)  60  t  Ruh  v.  Commonwealth,  133  S.  W. 

S.  W.  564.  219,  141  Ky.  585. 

»  Stuart  v.  State  (Tex.  Cr.  App.)  60 
S.  W.  554. 
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§  2725.    Keeping  and  exhibiting  gaming  taUe 

The  jury  are  instructed  that  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  defendant  established  a  raffle  for 
gaming  purposes,  and  exhibited  it  to  obtain  betters  thereat,  and 
y6u  further  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  he  kept  or  exhibited  the  same  as  these  terms  have  been  here- 
tofore defined,  and  that  the  same  was  a  table  or  bank,  and  kept 
and  exhibited  by  him  for  the  purpose  of  gaming,  you  will  find  de- 
fendant guilty,  and  assess  his  punishment  as  hereinbefore  directed.* 

§  2726.    Keeping  or  exhibiting  poker  table 

{  2726(1).    Delaware 

You  are  instructed  that  in  this  indictment  there  are  four  counts. 

In  substance  the  state  charges :    First,  that  the  accused,  in 

on  ' last,  did  unlawfully  exhibit  a  certain  table  at  which 

a  game  of  chance  called  poker  was  played  with  cards  for  money; 
second,  that  he  on  the  same  day  was  unlawfully  concerned  in  in- 
terest in  exhibiting  a  certain  table  at  which  a  game  of  chance  call- 
ed poker  was  played  with  cards  for  money;   third,  that  on  divers 

days  between and '-^ —  he  did  unlawfully  keep  a  certain 

table  at  which  the  game  was  played  as  stated ;  fourth,  that  on  divers 

days  between and he  unlawfully  did  exhibit  a  certain 

table  at  which  poker,  a  game  of  chance,  was  played,  etc.  The 
statute  under  which  the  indictment  is  found  is ,  and  provides: 

You  are  instructed  that  the  statute  does  not  prohibit  .gambling, 
but  it  does  prohibit  the  keeping  or  exhibiting  a  table  for  gambling 
purposes.  The  words  "keep"  or  "exhibit"  as  used  in  the  statute 
have  no  technical  meaning.  They  mean  .to  maintain,  to  control,  to 
carry  on,  to  display.  The  display  or  maintenance  of  such  a  table 
by  one  having  authority  over  it,  and  the  invitation  or  permission 
of  the  one  having  control  of  it  to  use  the  table  for  gambling  pur- 
poses, constitute  a  keeping  and  exhibiting  within  the  meaning  of 
the  law.  Games  of  chance  with  cards  are  not  apt  to  be  played  for 
money  in  public  places,  or  places  where  the  public  generally  have 
access,  and  the  display  or  maintenance  of  a  table  under  circum- 
stances where  knowing  persons,  by  invitation  or  permission  of 
the  one  in  control  of  it,  use  the  table  for  gambling  purposes,  would 
be  a  keeping  or  exhibiting  within  the  terms  of  the  statute  and  a 
violation  of  the  law.*® 

You  are  instructed  that,  to  support  an  indictment  of  this  kind, 
it  is  not  necessary  that  the  person  charged  with  keeping  or  exhibit- 

s  Dalton  v.  State  (Tex.  Cr.  App.)  lo  State  v.  Tltleman,  7  Boyce,  443. 

74  S.  W.  25.  108  A.  92. 

•  State  V.  Tltleman,  7  Boyce,  443, 
108  A.  92. 
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ing  the  table  for  gambling  purposes  should  be  an  actual  player  in 
the  game,  for  it  is  sufficient  if  he  should  keep  or  exhibit,  or  be  con- 
cerned in  interest  in  keeping  or  exhibiting,  the  table  to  be  so  used. 
And  if  a  person  charged  with  being  concerned  in  interest  in  ex- 
hibiting a  gaming  table,  when  games  of  chance  are  played  for  mon- 
ey, should  either  directly  or  indirectly  be  paid  for  permitting  the 
use  of  the  table  for  such  purposes  he  would  be  a  violator  of  the 
law.ii 

You  are  instructed  that  whether  a  person  charged  with  keeping, 
exhibiting,  or  with  being  concerned  in  interest  in  keeping  or  ex- 
hibiting, a  gaming  table,  is  guilty  or  innocent  of  the  offense  charged 
depends  upon  all  the  facts  and  circumstances  surrounding  the  dis- 
play of  the  table  and  its  use  for  gambling  purposes,  as  the  same 
may  appear  from  the  evidence.  The  question  is  whether  the  ac- 
cused did  keep  or  exhibit  a  gaming  table,  or  was  concerned  in  in- 
terest in  keeping  or  exhibiting  such  a  table  as  charged  in  the  in- 
dictment. If  the  accused  did  violate  the  statute,  as  charged,  by 
keeping  a  gaming  table,  the  fact  that  he  kept  it  at  his  place  of  resi- 
dence at  which  social  games  may  have  been  played  is  of  no  conse- 
quence.** 

You  are  instructed  that,  if  the  accused  did  not  keep  or  exhibit 
such  table  as  he  is  charged  with  having,  and*  he  only  permitted  a 
social  game  to  be  played  at  his  residence,  then  your  verdict  should 
be  not  gn^ilty.  It  is  your  duty  to  determine  the  guilt  or  innocence 
of  the  accused  from  the  evidence  you  have  heard  in  the  case,  taken 
in  connection  with  the  law  as  the  court  states  it  to 'you,  and  you 
should  not  be  influenced  by  any  views  you  may  entertain  with  re- 
gard to  the  propriety  or  impropriety  of  the  statute  under  which 
the  indictment  is  found.  The  defendant  does  not  deny  that  he  play- 
ed a  game  or  games  of  chance  with  cards  for  money  on  the  table 
in  question,  but  he  does  deny  that  he  kept  or  exhibited  the  table, 
or  was  concerned  in  interest  in  exhibiting  the  table,  in  violation  of 
the  provisions  of  the  statute  as  charged  in  the  indictment." 

i  2726(2).    Missouri 

The  court  instructs  the  jury  that  before  you  can  convict  the  de- 
fendant in  this  case  of  the  charge  mentioned  in  the  indictment, 
you  must  not  only  find  that  the  defendant  set  up  or  kept  the  table 
mentioned  in  the  evidence,  and  that  the  same  was  a  gambling  de- 
vice, but  that  he  induced,  enticed  or  permitted  other  persons  to  play 
upon  it  whilst  he  was  himself  in  charge  of  setting  up  or  keeping 
said  table ;  and  unless  you  find  that  the  defendant  set  up  or  kept 

11  State  V.  Tltleman,  7  Boyce,  443,  is  state  v.  Titleman,  7  Boyce,  443, 
106  A.  92.  108  A.  02. 

i>  State  y.  Titleman,  7  Boyoe,  443, 
106  A.  92. 
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said  table,  or  had  charge  of  the  same,  and  also  induced,  enticed  or 
permitted  other  persons  to  play  upon  the  same,  you  will  acquit 
the  defendant  of  the  charge.^* 

You  are  further  instructed  that  it  is  not  necessary  for  the  state 
to  prove  that  the  defendant  owned  the  "poker  table"  mentioned 
in  the  indictment  and  the  evidence.  If  you  find  and  believe  from  the 
evidence  that  the  defendant  had  charge  and  control  of  said  table, 
that  is  sufficient,  provided,  you  find  the  facts  to  be  as  required  and 
specified  in  the  foregoing  instructions  designated  "first"  and  "sec- 
ond." »« 

§  2727.     Keeping  faro  bank 

The  jury  are  instructed  that  it  must  appear  from  the  testimony: 
(1)  That  at  the  place  mentioned  by  the  witness  a  gambling  de- 
vice or  instrument  was  in  existence.  (2)  That  that  gambling  de- 
vice was  what  is  generally  known  as  a  faro  bank.  (3)  That  the 
defendant  was  the  keeper  of  that  faro  bank.  To  establish  the  fact 
of  one  being  the  keeper  of  a  faro  bank,  it  is  sufficient  to  show  that 
he  appeared  thus  acting  as  the  one  having  control,  in  charge,  su- 
perintending the  same.  It  is  not  necessary  to  show  that  he  was 
actually  the  owner.  (4)  That  the  defendant,  being  the  keeper, 
kept  such  gambling  device  for  the  purpose  of  gain.  (5)  That  de- 
fendant, being  the  keeper  and  keeping  the  said  device  for  pur- 
poses of  gain,  induced  or  permitted  other  persons  to  bet  and  play 
upon  such  gambling  device  either  on  his  side  or  against  him.** 

§  2728.    Playing  at  cards  in  gaming  house 

The  jury  are  instructed  that  all  houses  commonly  known  as  pub- 
lic and  all  gaming  houses  are  included  in  the  meaning  of  a  public 
house  or  place.     Now,  if  you  believe  from  the  evidence  beyond 

a  reasonable  dotfbt  that  the  defendant  did,  in  the  county  of 

and  state  of ,  play  at  a  game  with  cards  in  a  public  house, 

to  wit,  at  a  certain  gaming  house  there  situate,  on  or  about  the  time 
alleged  in  the  indictment,  then  you  will  find  him  guilty,  and  as- 
sess his  punishment  at  a  fine  of  not  less  than nor  more  than 

dollars.    The  term  "public  house"  is  generic,  and  includes 

all  houses  made  public  by  the  occupation  carried  on  in  them.  A 
"gaming  house"  is  defined  as  a  house  where  gaming  is  practiced  ; 
a  gambling  house ;  a  house  or  room  whose  use  is  intended  to  facili- 
tate gaming  purposes,  and  where  sporting  characters  are  invited 
to  congregate  for  illegal  amusement  and  gaming,  or  to  take  money 
or  other  thing  of  value  upon  trials  of  chance  or  skill  or  endurance." 

1*  State  V.  Chauvin.  132  S.  W.  243,  it  Rice  v.  State,  3  Kan.  141. 

231  Mo.  31,  Ann.  Cas.  1912A,  992.  it  Morgan  v.  State,  60  S.  W.  764, 

IB  State  V.  Chauvin,  132  S.  W.  243,  42  Tex.  Cr.  R.  422. 
231  Mo.  31,  Ann.  Cas.  1912A,  992. 
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§  2729.    Betting  on  game  of  pool 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  played  at  a  game  commonly  called  pool  by  means  of 
a  billiard  table,  and  that  at  such  game  of  pool  so  played  money  or 
property  was  bet,  won  or  lost,  such  game  so  played  would  be  in 
law  a  game  of  chance,  and  if  such  game  was  so  played  upon  a  bil- 
liard table,  as  charged  in  the  indictment,  such  billiard  table  did 
thereby  become  in  law  a  gambling  device." 

§  2730.    Betting  on  horse  race — Necessity  of  putting  up  cash 

The  court  instructs  the  jury  that  the  evidence  that  the  witness 
may  have  telephoned  the  defendant  to  bet  money  on  a  horse  race, 
and  that  he  supposed  that  defendant  telephoned  the  bet  away 
would  not  be  sufficient  to  authorize  you  to  convict  the  defendant; 
but  before  you  can  convict  him  the  evidence  must  show  that  a 
wager  was  placed  with  him  and  that  he  accepted  it.  As  I  have 
stated  in  the  instructions,  you  must  find  that  he  bet  money  or  some- 
thing of  value.  But  on  that  point,  to  amplify  it  a  little  bit  more, 
and  apply  it  to  the  evidence,  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  witness  telephoned  or  told  him 
that  he  wanted  to  bet  or  to  place  such  money  on  a  certain  horse 
in  a  race,  and  that  a  horse  race  was  had  in  which  that  horse  ran, 
and  the  parties  treated  that  as  a  binding  obligation  after  the  re- 
sult of  that  race,  either  as  having  won  or  lost,  one  or  the  other, 
and  treated  it  between  themselves  as  a  binding  obligation,  then 
the  court  would  instriict  you  that  that  would  be  something  of 
value,  and  it  would  be  a  wager,  the  same  as  if  the  cash  money  had 
been  placed.^^ 

B.     CrviL  Rights  and  Liabilities  Arising  from  Gambling 

Transactions 

§  2731.    Speculative  buying  or  selling  on  margin — Dealing  in  fu- 
tures 

t  2731(1).   United  States 

The  jury  are  instructed  that  another  defense  in  this  case  on  the 
part  of  the  defendant  is  that  this  was  a  wagering  contract  pure 
and  simple — that  is,  a  gambling  transaction — without  any  inten- 
tion whatever,  on  the  part  of  the  defendant,  to  deliver  cotton  when 
sold  or  to  receive  cotton  when  bought,  and  that  the  plaintiff  under- 
stood this  to  be  his  intention.  If  the  jury  find  that  defendant  did 
not  contemplate  the  delivery  of  any  cotton  on  the  future  contracts 
bought  and  sold  for  him  by  the  plaintiffs,  and  only  intended  to 

It  state  V.  Jackson,  39  Mo.  420.  i»  Wolf  v.  State,  206  &  W.  d9,  135 

Ark.  574. 
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wager  or  gamble  on  the  fluctuations  in  the  price  of  cotton  futures, 
expecting  to  settle  by  the  receipt  or  payment  of, differences,  and  that 
the  plaintiffs  were  advised  thereof  and  well  understood  that  in 
buying  and  selling  for  defendant's  account  no  delivery  was  to  be 
made  or  expected  by  him  even  if  third  parties  should  become  in- 
terested in  the  future  contracts  entered  into  by  thenr  on  defendant's 
account,  then  this  arrangement  would  be  one  in  which  recovery 
could  not  be  had  for  money  advanced  in  this  connection  and  to  carry 
out  these  purchases  and  sales.** 

§  2731  <2).    Virginia 

The  jury  are  instructed  that  every  contract  is  presumed  to  be 
made  with  honest  intent  by  the  parties  making  the  same,  and  the 
burden  of  proving  that  the  contract  in  question  in  this  case  was  not 
made  with  such  intent  rests  upon  the  defendants.  The  court  fur- 
ther instructs  the  jury  that  before  they  can  find  that  the  contract 
between  the  plaintiff  and  defendants  was  illegal,  for  the  reason  that 
it  was  a  gambling  contract,  the  defendants  are  required  to  prove 
by  a  preponderance  of  evidence  to  the  satisfaction  of  the  jury,  not 
only  that  plaintiff  did  not  intend  or  contemplate  the  actual  pur- 
chase of  the  stocks  or  the  commodities  ordered  by  him  from  the 
defendants,  but  must  also  prove  by  a  preponderance  of  evidence 
to  the  satisfaction  of  the  jury  that  the  defendants  likewise  did  not 
intend  or  contemplate  the  actual  purchase  of  such  stocks  or  com- 
modities for  the  plaintiff.*^ 

You  are  instructed  that,  if  the  parties  intended  that  the  goods 
were  actually  to  be  delivered  by  the  seller  to  the  buyer,  said  trans- 
actions are  valid,  even  though  at  the  time  of  the  sale  the  seller  had 
not  the  goods  and  no  other  means  of  getting  them  except  to  go  into 
the  open  market  and  buy  them ;  that  is,  such  contract  is  valid  where 
the  parties  really  intended  and  agreed  that  the  goods  were  to  be  de- 
livered by  the  seller  and  to  be  paid  for  by  the  buyer.** 

§  2732.    Recovery  back  of  moneys  paid  on  a  wager 

The  jury  are  instructed  that  a  wager  upon  the  result  of  either  a 
state  or  national  election  is  an  illegal  contract  and  utterly  void, 
and  that  an  Action  upon  such  a  contract  cannot  be  maintained  by 
the  winning  party  against  the  losing  party,  but  that,  if  the  money 
has  been  paid  over  to  the  winning  party  by  the  consent  of  the  los- 
ing party,  the  latter  cannot  maintain  an  action  against  the  former 
to  recover  the  wager  back.** 

20  Haven  &  Clements  v.  James  (I>.  «*  Mclntyre  v.  Smydi,  e2  S.  E.  980^ 
C.  Ga.)  206  F.  683.  108  Va.  736. 

21  Mclntyre  v.  Smyth,  62  S.  E.  930,  28  Fisher  v.  Hlldreth.  117  Mass. 
108  Va.  736.  55a 
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§  2733.    Recovery  back  ol  monesrs  lost  at  poker 

I  2733(1).   AricaMU 

Gentlemen  of  the  jury,  the  plaintiff  sues  to  recover  money  lost 
in  a  game  of  poker.  If  you  believe  from  a  preponderance  of  the 
evidence  that  plaintiff  played  in  a  game  of  poker  with  these  men, 
the  defendants,  and  that  they  won  his  money,  he  can  recover,  and 
you  will  render  a  verdict  for  the  amount  of  money  won  from  him.** 

I  2733(2).    Kentnoky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  lost  at  or  upon  a  game  of  chance,  known 
as  poker,  played  by  him  and  others  in  the  house  or  building  in 
which  defendant,  under  a  license,  had  a  saloon  and  was  the  pro- 
prietor or  owner  thereof,  the  sum  of  $ ^  or  any  greater  sum 

of  value  than  $ within hours  of  the  first  loss,  if  any, 

and  further  believe  that  the  defendant  receive^  the  money  that 
plaintiff  lost  upon  the  game,  or  any  part  of  it,  to  his  credit  in  bank 
and  subject  to  his  check  or  order,  or  that  it  was  placed  to  his  credit 
in  bank,  or  cashed  by  him  or  his  agent,  they  will  find  for  plaintiff 
as  against  defendant  the  amount  that  they  believe  plaintiff  lost  at 
said  game  or  games,  not  to  exceed  the  amount  sued  for,  to  wit, 
$ .» 

You  are  instructed  that  if,  from  all  the  evidence,  the  jury  believe 
that  the  defendants,  or  either  of  them,  invited,  persuaded,  or  other- 
wise induced  plaintiff  to  visit  the  place  at  the  southeast  corner  of 

avenue,  and street,  in  the  proof  described,  and  that 

at  the  said  place  a  game  of  chance  was  being  carried  on,  to  wit,  a 
poker  game,  by  defendants,  as  partners,  or  either  of  them,  ^nd  that 
while  playing  said  game  the  plaintiff  lost  at  any  time  and  within 

hours  $ — or  more,  they  shall  find  a  verdict  for  the 

plaintiff  for  the  amount  of  his  losses,  not  exceeding  the  sum  of 

$ ,  the  amount  claimed  in  the  petition;  otherwise  they  will 

find  for  the  defendants,  or  either  or  all  of  them.**  ^ 

The  court  instructs  the  jury  that  by  inviting,  persuading,  or  in- 
ducing is  not  meant  that  personal  application  be  made  to  the  per- 
son invited,  but  that  any  conduct  that  induces  such  a  person  to 
visit  such  place  is  sufficient.*'' 

The  court  instructs  the  jury  further,  that  by  inviting,  persuad- 
ing or  inducing  is  not  meant  that  personal  application  be  made  to 
such  person  visiting  such  place,  but  the  mere  setting  up  and  fur- 

s«  Bynnm  t.  Brady,  100  S.  W.  66,         >«  Boberts  v.  Bespass,  114  S.  W. 

82  Ark.  603.  341,  131  Ky.  10. 

25  Cartwrlght  v.  McBlwain,  116  S.  a  7  Roberts  v.  Bespass,  114  S.  W. 

W.  2d7,  182  Ky.  83.  841.  131  Ky.  10. 
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nishing  a  place  to  carry  on  a  game  of  chance  is  sufficient  invita- 
tion,** » 

§  2734.    Recovery  back  of  moneys  loaned  to  one  using  them  for 
gambling  purposes 
The  jury  are  instructed  that,  if  they  believe  from  a  preponder- 
ance of  the  evidence  that  the  plaintiff,  loaned  to  the  defendant 

money  as  claimed  by  the  plaintiff,  and  that  the  sum  of  $ of 

said  moneys  has  not  been  repaid  and  if  you  further  believe  from 
a  preponderance  of  the  evidence  that,  in  loaning  said  money  the 
plaintiff  did  not  know  that  the  said  defendant  was  going  to  gamble 
with  said  money,  then  you  should  find  for  plaintiff,** 

§  2735.    Betting  on  horse  races 

The  court  instructs  the  jury  as  a  matter  of  law  that,  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  and  the  defendant  in  this 
suit  put  together  the  sum  of  $ — each  for  the  purpose  of  bet- 
ting and  wagering  the  same  on  horse  races,  then  the  jury  will  find 
the  issues  for  the  defendant.** 

§  2736.  Accounting  between  members  of  firm  formed  to  make 
books  on  horse  races 
The  court  instructs  the  jury  as  a  matter  of  law  that,  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  and  the  defendant  were 
copartners  in  the  business  of  making  books  on  horse  races,  and 
that  the  money  given  the  defendant  by  the  plaintiff  was  in  further- 
ance of  said  partnership  business  of  book-making  on  horse  races, 
then  the  jury  will  find  for  the  defendant.*^ 

§  2737.  '  Who  liable 

§  2737(1).    Arkansas 

You  are  instructed  that  if  the  monev  was  won  bv  somebodv  else 
besides  these  men,  or  if  there  is  any  one  or  more  of  the  defendants 
who  did  not  win  any  of  it,  then  you  cannot  find  a  verdict  against 
all  of  the  defendants,  only  against  the  men  that  won  the  money ; 
that  is,  if  you  find  that  the  money  was  won  from  the  plaintiff  by 
one  or  more  of  the  defendants,  then  you  can  find  for  the  plaintiff 
against  such  number  of  defendants,  naming  them,  as  won  the 
money,  and  you  will  find  for  these  defendants  who  did  not  win 
the  money,  unless  you  find  there  was  some  concerted  plan  among 
them  to  deprive  this  man  of  his  money  in  a  poker  game,  then  you 
will  find  against  all  who  participated  in  it.*^ 

28  Roberts  v.  Respass,  114  S.  W.  si  Shaffiier  v.  Pinchback,  24  K  E. 
341,  131  Ky.  10.                                             .%7,   133    111.   410,   23   Am.    SL   Rep. 

29  Ripley    V.    Vorslowskl,    109    HI.      624. 

App.  659.  -^  2  Bynnm  y.  Brady,  100  S:  W.  66. 

8  0  Shaffner  v.  Pinchback,  24  N.  E.      82  Ark.  603. 
867,  133  in.  410,  23  Am.  St.  Rep.  624. 
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{  2737(2).    Kmtuoky 

The  court  instructs  the  jury  that,  although  the  jury  may  believe 
from  the  evidence  that  the  defendant  was  the  owner  of  the  saloon 
business  conducted  on street  in ,  and  may  further  be- 
lieve that ,  or  other  person,  above  said  saloon^  conducted 

a  gambling  room  wherein  the  plaintiff  lost  the  money  sued  for, 
or  some  part  thereof,  yet  if  they  further  believe  from  the  evidence 

that  the  defendant  did  not  authorize  said to  run  or  conduct 

said  gambling  room,  and  did  not  participate  in  any  of  the  profits 
thereof,  if  any,  or  received  any  of  the  money,  lost  by  plaintiff,  then 
the  jury  shall  find  for  the  defendant.** 

§  2738.    Liability  of  stakeholder  to  loser  of  bet 

The  jury  are  instructed  that,  if  the  money  was;  as  in  the  present 
case,  deposited  with  a  stakeholder,  either  party  may  forbid  his 
paying  over  his  money  to  the  other  party,  and  after  proper  proofs 
may  maintain  an  action  against  the  stakeholder  to  recover  the 
money  so  deposited  with  him,  and  that  the  action  may  be  main- 
tained against  the  stakeholder,  even  after  he  has  paid  the  money 
to  the  winner,  if  he  has  paid  it  over  after  his  authority  to  do  so 
had  been  revoked,  or  after  he  had  been  directed  by  the  loser  not 
to  pay  it  over.** 

The  jury  are  instructed  ^that,  as  there  is  no  dispute  in  this  case 
as  to  the  amount  of  money  deposited,  or  as  to  the  person  with 
whom,  or  the  terms  upon  which,  the  deposit  was  made,  the  only 
question  of  fact  for  the  jury  to  pass  upon  is  as  to  whether  the  de- 
fendant paid  over  to the  $ ,  with  or  without  the  con- 
sent and  permission  of  the  plaintiff ;  that  the  fact,  if  it  was  a  fact, 
that  the  parties  had  agreed  to  submit  to  the  determination  of  sport- 
ing men  the  question  of  's  right  to  the  money,  would  not 

legalize  the  wager,  or  make  it  any  the  less  illegal  or  void,  but  that 
the  jury  should  consider  this  evidence,  in  connection  with  the 
other  evidence  in  the  case,  as  bearing  upon  the  question  whether 
the  money  was  or  was  not  paid  over  by  the  defendant  to  the  said 

with  the  consent  and  permission  of  the  plaintiff;    that  if, 

upon  all  the  evidence,  the  jury  -should  find  the  money  was  paid 
with  the  consent  or  permission  of  the  plaintiflf,  it  would  be  their 
duty  to  return  a  verdict  for  the  defendant,  but  if  they  should,  upon 
the  evidence,  find  that  the  money  was  paid  over  without  the  con- 
sent or  permission  of  the  plaintiff,  and  after  the  plaintiflf  had  di- 
rected him  not  to  pay  it  over,  they  should  return  a  verdict  for  the 
plaintiflFW 

ss  Gartwright  v.  McEHwain,  116  S.  >8  Fisher   v.    HUdreth,   117   Mass. 

W.  297,  132  Ky.  83.  668. 

s  4  Fisher   v.    HUdreth,    117   Mass. 

558. 
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§  2739.    Rights  of  transferee  of  check  given  for  gambling  con- 
sideration— ^Pasrment  of  value 
The  jury  are  instructed  that  the  plaintiiF  was  not  bound  to  make 
inquiry  at  the  bank,  or  ascertain  whether  or  not  his  check  had 

been  presented  or  paid  at  the  time  he  presented  the check 

for  payment.  Neither  was  it  necessary  for  plaintiff  to  stop  pay- 
ment on  his  check,  if  at  the  time  he  presented  the  check  to  the  bank 
for  payment  he  was  a  bona  fide  holder  thereof.  The  fact  that  his 
own  check  had  not  yet  been  cashed  would  make  no  difference.** 

86  Matlock   V.   Scheuermaii,   93   P.  sen  ted  to  the  baak,  which  latter  check 

823,  51  Or.  49,  17  L.  R.  A.  <N.  S.)  was  based  on  a  gambling  eonsldera- 

747.    Plaintiff   had   given    his   own  tlon. 
icheck  in  payment  fpr  the  chedc  pre- 
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CHAPTER  CLIV 

GARAGE  KEEPERS 

I  2740.    Liability  for  negligence. 
2741.    Degree  of  care  required  with  respect  to  car  left  for  repairs. 

§  2740.    Liability  for  negligence 

The  court  instructs  the  jury  that,  if  you  find  that  the  contract 
was  as  claimed  by  defendant,  viz.  that  the  car  was  to  be  kept  in 
the  country  garage,  and  at  the  owner's  risk,  the  plaintifif  is  still 
entitled  to  recover  if  defendant  was  guilty  of  negligence.* 

The  court  instructs  the  jury  that  by  negligence  is  meant  the 
failure  of  the  defendant  to  exercise  that  care  in  protecting  plain- 
tiff's property  that  an  ordinarily  careful  and  prudent  man  would 
have  exercised  under  the  circumstances.* 

The  jury  are  instructed  that,  in  deciding  whether  defendant  ex- 
ercised ordinary  prudence,  you  must  take  into  account  the  snow- 
fall, the  construction  of  the  roof,  and  the  fact  that  the  attention  of 

,  who  was  acting  for  defendant,  was  called  to  the  amount 

of  snow  on  the  roof.* 

The  court  instructs  the  jury  that,  in  case  you  find  there  was  a 
latent  defect  in  the  construction,  a  defect  which  a  man  of  ordinary 
observation  would  not  have  discovered  in  an  examination  of  the 
building,  still  the  plaintiff  is  entitled  to  recover  if  you  find  that  the 
defendant  was  negligent  in  permitting  the  snow  to  remain  on  the 
roof,  and  that  such  negligence  proximately  caused  the  damage.* 

§  2741.    Degree  of  care  required  with  respect  to  car  left  for  re- 
pairs 

You  are  instructed  that  the  plaintiff  claims  that  there  was  lack 
of  ordinary  care  by  defendant  company  with  respect  to  his  auto- 
mobile left  with  defendant  to  be  repaired,  and  therefore  legal  re- 
sponsibility ;  but  the  defendant,  on  the  other  hand,  claims  that  they 
used  diligence  and  care  and  prudence,  and  that  there  was  there- 
fore the  absence  of  negligence.  That  raises  an  issue  of  fact,  and 
your  duty  will  be  to  study  the  evidence  carefully  and  see  whether 
or  not  the  defendant,  in  what  it  did  in  accepting  the  automobile 
for  hire  and  placing  the  responsibility  in  the  hands  of  this  employe 
of  its,  did  use  ordinary  diligence.  The  claim  of  the  plaintiff  is  that 
they  did  not  use  ordinary  diligence,  that  a  man  with  unknown  re- 

iPilson  v.  Tlp-T<^  Auto  Ck).,  136  «Pilson  v.  Tip-Top  Anto  Co.,  136 
P.  642,  67  Or.  528.  P.  642,  67  Or.  528. 

« Pllson  V.  Tip-Top  Auto  Co.,  136  *  Pilson  v.  Tip-Top  Anto  Co.,  136 

P.  642,  67  Or.   528.  P.  642,  67  Or.  528w 
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sponsibility  had  been  given  means  to  do  damage  to  the  plaintiff's 
and  other  persons'  property,  had  been  given  a  key,  and  by  the  use 
of  this  key  he  was  given  an  opportunity  to  do  damage  to  the  plain- 
tiff, and  that  damage  actually  came  to  him.  The  plaintiff  there- 
fore says  that  the  defendant  was  responsible  for  the  damage  sub- 
sequently following.  So  much  for  the  plaintiff's  claim.  The  de- 
fendant, on  the  other  hand,  says,  in  regard  to  that,  that  it,  through 
the  principal  member  of  the  company,  had  made  inquiry  concern- 
ing the  character  of  this  employe ;  that  they  had  found  him  to  be 
a  careful,  prudent,  and  good  man,  and  that  was  all  that  was  expect- 
ed of  him ;  and  that  the  giving  of  the  key  was  a  necessity  for  the 
character  of  the  business  which  required  the  shop  to  be  open 
early  in  the  morning,  earlier  than  some  member  of  the  firm  could 
be  there ;  and  that  there  was  no  act  of  negligence  on  their  part  in 
doing  that.  These  are  the  claims  of  the  parties  in  regard  to  the 
question  of  liability.  There  cannot  be  any  liability  in  this  case 
unless  the  plaintiff  has  established  by  a  fair  preponderance  of  the 
evidence  that  there  had  been  neglect  of  the  duty  that  tlie  defend- 
ant owed  to  him  when  the  defendant  became  a  bailee  for  hire.* 

5  Smith  V.  BMey,  161  N.  W.  822,  ld5  Mich.  106, 
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CHAPTER  CLV 

GABNISHMBNT 

I  2742.    Bxtent  of  liability  of  garnishee. 

2743.  Lien  of  garnishment — Effect  of  subsequent  payment  o^  debt  by  gar- 

nishee to  defendant 

2744.  Claims  by  third  persons. 

2745.  Right  of  set-off. 

2746.  Wrongful  attempt  to  cause  one  to  be  summoned  as  garnishee — Ex- 

emptions. 

See,  also.  Attachment 

§  2742.    Extent  of  liability  of  garnishee 

You  are  further  instructed  that,  if  your  verdict  in  this  case  should 
be  for  the  plaintiff,  then  and  in  that  event  you  are  further  author- 
ized to  find  for  the  plaintiff  and  against  the  garnishee  such  amount 
as  shown  by  a  preponderance  of  the  evidence  that  said  garnishee 

was  indebted  to  the  defendant  on ,  not  to  exceed  such  amount 

as  you  may  find  due  from  the  ^defendant.* 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
garnishee  did  not  purchase  any  timber  from  the  defendant,  but 

purchased  the  timber  from  ,  then  you  cannot  find  against 

the  said  garnishee  for  more  than  $ owing  by  the  garnishee 

to  the  defendant  for  work.* 

§  2743.     Lien  of  garnishment — Effect  of  subsequent  payment  of 
debt  by  garnishee  to  defendant 

The  jury  are  instructed  that,  if  the  garnishee  was  indebted  to  the 
defendants  at  the  time  of  the  service  upon  its  agent  of  the  writs  of 
garnishment,  no  subsequent  payment  of  the  money  in  its  hands  be- 
longing to  defendants  would  relieve  if  of  liability,  even  if  made  to 
the  defendants  under  different  names,  if  the  section  foreman  or 
other  officers  or  agents  of  the  garnishee  in  charge  knew  that  the 
persons  named  in  the  writs  were  the  defendants.* 

§  2744.    Claims  by  third  persons 

I  charge  you  that,  although  you  might  believe  from  the  evidence 
in  this  case  that  G.  secured  from  the  intervening  bank  advances  to 

make  his  crop  of  cotton,  corn,  and  peaches  for  the  year ,  and 

gave  a  mortgage  to  such  bank  after  the  crops  were  planted  to  se- 
cure his  indebtedness  past,  present,  and  future,  I  charge  you  that 
in  law  would  constitute  a  lien  only  upon  the  crops  for  the  current 

1  Weatherly  v.   Stane,   184   S.  W.  s  st  Louis  Southwestern  Ry.  CJo.  v. 

41. 122  Ark.  612.  Matlatas,   133    S.   W.   600,   97   Ark. 

«  Weatherly  v.  Stane,  184  S.  W.  41,  206. 
122  Ark.  612. 
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year,  .  ,  and  would  not  constitute  title,  and  that,  although  the 
mortgages  which  were  executed  by  G.  to  the  bank  have  been  ad- 
mitted in  evidence  for  your  consideration,  yet,  while  this  is  true,  I 
charge  you  that  you  cannot  consider  those  mortgages,  as  a  basis  of 
title  to  the  peaches  or  proceeds  of  the  peaches  in  favor  of  the  bank. 
You  will  bear  in  mind  that  the  question  that  you  are  to  try  is  as  to 
whether  or  not  the  bank  had  a  title  to  the  peaches  from  which  the 
proceeds  were  derived,  or  the  title  to  the  proceeds,  for  that  is  the 
only  basis  of  their  claim  which  they  can  rely  upon  in  this  case ;  they 
must  stand  upon  title,  and  not  upon  a  mortgage  lien  * 

§  2745.    Right  of  set-off 

The  court  instructs  the  jury  that  the  garnishee  has  a  right  to  have 
any  sum  or  sums  of  money  paid  by  him,  or  any  property  delivered 
by  him  to  defendants,  or  either  of  them,  on  the  purchase  price  of 
said  premises  prior  to  the  time  the  notice  of  garnishment  was  served 
upon  him,  offset  against  the  purchase  price  of  said  land,  and  he  has 
a  right  to  have  offset  against  said  purchase  price  any  indebtedness, 
whether  notes  or  accounts  owing  by  defendants,  or  either  of  them, 
to  him,  at  the  time  said  notice  of  garnishment  was  served  upon  him ; 
but  he  cannot  offset  against  such  purchase  price  any  debt  owing  to 
him  by  defendants  that  had  been  previously  paid,  nor  can  he  offset 
against  such  purchase  price  any  sum  or  sums  of  money  paid  or  any 
property  furnished  by  him  to  defendants,  or  either  of  them,  since 
the  said  notice  of  garnishment  was  served  upon  him.^ 

% 

§  2746.    Wrongful  attempt  to  cau^e  one  to  be  summoned  as  gar- 
nishee— ^Exemptions 

You  are  instructed  that,  if  the  jtu*y  shall  believe  and  find  from 
the  evidence  that  at  the  time  of  the  delivery  to  the  railroad  com- 
panies of  the  notices  of  garnishment  in  evidence  the  plaintiff  re- 
sided in  this  state,  and  was  the  head  of  a  family,  as  explained  in 
instruction  No. ,  then  plaintiff's  employers  were  not  charge- 
able as  garnishees,  on  account  of  wages  due  plaintiff  for  the  last 

days'  service  next  before  the  service  of  such  garnishments, 

and  the  defendant  had  no  right  to  cause  plaintiff's  employer  to  be 
summoned  as  garnishee  on  account  of  such  wages  due  plaintiff, 
or  to  attempt  to  subject  them  to  the  payment  of  defendant's  judg- 
ment.' 

«  Commercial  City  Bank  ▼.  Snlll-  •  Cooper  v.  Scyoe,  79  S.  W.  751,  IM 
van,  90  S.  E.  173,  18  Ga.  App.  008.  Mo.  App.  414. 

6  State  Bank  of  Stratford  v.  Young, 
140  N.  W.  S76,  169  Iowa,  376. 
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A.    Liability  for  Injuries  Resulting  from  Gas 

§  2747.  Care  required  to  avoid  injuries  in  handling  and  trans- 
porting 

You  are  instructed  that  a  person  handling  an  inherently  danger- 
ous instrumentality,  such  as  natural  gas  is  required  to  use  a  high 
and  great  degree  of  care  and  diligence  in  order  that  no  injury  may 
be  occasioned  therefrom.  By  great  care  or  high  degree  of  care  is 
meant  that  care  or  diligence  usually  exercised  by  persons  about 
their  own  affairs  of  great  importance  under  like  or  similar  circum- 
stances.^ 

You  are  instructed  that  one  handling  a  dangerous  commodity, 
such  as  natural  gas,  is  not  an  insurer  against  unforeseen  and  un- 
avoidable accidents,  but  in  using  the  public  streets  and  alleys  of  a 
town  for  its  pipes  and  appliances  in  conducting  its  business,  is  re- 
quired to  exercise  a  high  degree  of  care  and  caution,  and  to  use 
due  care  and  caution  to  maintain  the  best  possible  condition,  the 
best  appliances  practicable  in  order  to  render  its  business  safe  to 
the  general  public,  and  to  use  such  degree  of  care  and  caution  and 
circumspection  as  is  in  keeping  with  the  dangerous  character  of 
the  commodity  handled.' 

1  Bellevne  Gas  &  Oil  Co.  v.  Carr,  >  Belleyue  Gas  &  Oil  Go.  t.  Carr, 
161  P.  203,  61  Okl.  290.  161  P.  203,  61  Okl.  290. 
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§  2748.     Duty  of  one  selling  gas  to  prevent  injuries  therefrom  to 
customers 

I  instruct  you  that  a  corporation  or  person  furnishing  natural  gas 
to  the  stoves,  heaters,  burners,  pipes,  pipe  lines,  machinery,  or  ap- 
paratus of  another,  to  be  used  for  the  purpose  of  domestic  heating, 
for  fuel  in  a  dwelling  house,  storeroom,  office,  or  shop,  is  bound  to 
exercise  such  care,  skill,  and  diligence  in  all  its  operations  as  is 
called  for  by  the  delicacy,  difficulty,  and  dangerousness  of  the  na- 
ture of  its  business,  in  order  that  injury  may  not  be  done  to  others; 
that  is  to  say,  if  the  danger,  delicacy,  or  difficulty  is  extraordinarily 
great,  extraordinary  skill  and  diligence  is  required.* 

I  instruct  you  that  natural  gas  is  a  dangerous,  explosive,  inflam- 
mable, and  deadly  substance,  and  the  person  or  corporation  who 
furnishes  it,  for  a  valuable  consideration,  to  heat  the  stoves,  service 
pipes,  heaters,  burners,  or  apparatus  of  another  for  the  purpose  of 
fuel  for  domestic  heating,  must  use  such  care,  skill,  attention,  and 
diligence,  so  that  no  greater  amount  of  pressure  thereon  shall  be 
furnished  than  is  proper  to  be  furnished,  in  order  to  prevent  in- 
jury to  the  person  and  property  of  others ;  and  in  such  case  care, 
skill,  attention,  and  diligence  must  be  used  in  proportion  to  the 
danger  of  such  substance  and  business,  and,  unless  such  corpora- 
tion uses  such  care,  skill,  attention,  and  diligence,  it  is  guilty  of 
actionable  negligence  * 

I  instruct  you  that  if  you  believe  from  the  evidence  that,  at  the 
time  of  the  alleged  injury  and  burning  of  plaintiffs'  property  men- 
tioned in  the  complaint,  the  defendant,  for  a  valuable  consideration, 
was  furnishing  natural  gas  to  the  service  pipe,  mixer,  burner,  and 
stove  of  the  plaintiffs,  to  be  by  them  used  for  the  purpose  of  fuel 
in  their  said  stove,  and  the  defendant  negligently  and  carelessly 
suffered  and  permitted  a  greater  amount  of  pressure  of  such  gas 
to  be  furnished  than  was  proper  for  such  purpose,  and  that  by  rea- 
son thereof,  and  without  fault  or  negligence  on  the  part  of  the 
plaintiffs  or  their  agents  contributing  thereto,  the  plaintiffs'  said 
building  and  property  was  destroyed  by  fire,  then  the  jury  should 
find  for  the  plaintiffs,  and  assess  their  damages  occasioned  by  said 
burning  in  such  sum  as  is  proper  under  the  evidence  and  the  law 
as  given  you  by  the  court,  if  you  find  that  the  plaintiffs  have  been 
damaged  by  the  burning  of  the  property  mentioned  in  the  com- 
plaint.* 

8  Citizens*  Gas  &  Oil  Min.  Co.  v.      Whipple,  69  N.  E.  557,  32  Ind.  App. 
Whipple,  69  N.  E.  557,  32  Ind.  App.      203. 
203.  5  Citizens'  Gas  &  Oil  Min.  Co.  v. 

« Citizens'  Gas  &  OU  Min.  Co.  v.      Whipple,  69  N.  £.  557.  32  Ind.  App. 

203. 
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§  2749.     Liability  of  gas  company  for  injuries  caussed  by  explosion 

f2749(l).    MasMohttMtts 

You  are  instructed  that  there  are  conditions  upon  which  persons 
suffering  injury  to  their  property  may  recover  damages  of  the  gas 
company.  Those  conditions  are  that  the  plaintiff,  who  seeks  to 
recover  the  damages  shall  show  affirmatively,  the  burden  of  proof 
being  upon  him,  that  the  injury  was  occasioned  by  the  negligence 
of  the  servants  of  the  defendant  company,  and  that  in  no  material 
degree  did  the  negligence  of  the  tenant  of  the  plaintiff  contribute 
to  that  injury,  and  if  those  two  facts  are  established  upon  the  whole 
evidence,  by  a  fair  preponderance  of  the  evidence,  the  plaintiff  has 
a  right  to  recover ;  if  not,  he  has  not.® 

Starting  with  that  principle,  then,  we  come  to  these  questions, 
and  the  law,  then,  is,  in  regard  to  this  part  of  the  case,  thus :  If  the 
defendant's  servants,  the  officers  of  the  company,  did  not  know, 
and  by  the  use  of  due  care  could  not  ascertain,  that  the  gas  was  es- 
caping into  the  plaintiff's  house,  or  had  reasonable  cause  to  believe 
that  it  was  not,  and  no  notice  was  given  by  the  inmates  of  the  house 
to  them  that  gas  was  in  the  house,  the  defendant  is  not  liable.  But 
if  the  defendant's  servants  did  know,  or  if,  with  their  knowledge 
of  the  condition  of  the  street,  they  had  reasonable  cause  to  sus- 
pect, that  the  gas  had  entered  into  or  under  the  plaintiff's  house 
in  dangerous  quantities,  or  was  then  entering  into  the  plaintiff's 
house  in  such  quantities,  and  gave  no  notice  to  the  inmates^  and 
made  no  request  to  be  admitted  into  the  house  for  the  purpose  of 
examining,  the  company  is  liable  in  damages,  if  the  plaintiff's  ten- 
ant was  in  the  exercise  of  due  care.'' 

I  2749(2).    West  Virginia 

The  jury  is  instructed  that  it  was  the  duty  of  the  defendant,  as  it 
is  of  all  incorporated  companies  which  are  investefd  for  their  own 
profit  and  advantage  with  the  great  and  important  privilege  of 
supplying  a  community  with  natural  gas  for  private  habitation,  to 
be  used  as  fuel  and  domestic  heating,  to  exercise  such  care,  dili- 
gence, and  skill  in  the  conduct  of  its  business  as  is  proportioned  to 
the  danger  or  risk  to  the  property  of  others.* 

The  jury  is  instructed  that  a  corporation  or  person  furnishing 
natural  gas  to  the  stoves,  heaters,  burners,  pipes,  lines  of  pipe,  ma- 
chinery, or  apparatus  of  another,  to  be  used  for  the  purpose  of  do- 
mestic heat  and  fuel  in  a  dwelling  house,  is  bound  to  exercise  such 
care,  skill,  and  diligence  in  all  its  operations  as  is  called  for  by  the 
delicacy,  difficulty,  and  dangerousness  of  the  nature  of  its  business, 

«  BarUett  ▼.  Boston  Gaslight  Co.,  s  Barrickman  v.  Marion  (Ml  Co.,  32 

122  XlasB.  200.  S.  E.  327,  45  W.  Va.  634,  44  I*  R.  A, 

^BarUett  v.  Boston  Gaslight  Co.,      92. 
122  ^88.  209. 
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in  order  that  injury  may  not  be  occasioned  to  others;  that  is  to  say, 
if  the  danger,  delicacy,  and  difficulty  is  extraordinarily  great,  eirtra- 
ordinary  skill  and  diligence  is  required.* 

The  jury  is  instructed  that  if  they  believe  from  the  evidence  that 
natural  gas  is  a  very  dangerous,  volatile,  and  explosive  substance, 
then  the  person  or  corporation  who  furnishes  it  for  valuable  con- 
sideration to  the  stoves,  heaters,  burners,  pipes,  lines  of  pipe,  ma- 
chinery, or  apparatus  of  another,  for  the  purpose  of  fuel  for  domes- 
tic heat,  must  use  such  care,  skill,  attention,  and  diligence  in  order 
that  no  greater  amount  or  pressure  thereof  shall  be  so  furnished 
than  is  proper  to  be  furnished,  and  in  order  to  prevent  injury  to  the 
person  or  property  of  others,  as  is  proportioned  to  the  danger  of 
such  substance.** 

§  2750.    Duty  to  provide  appliances  for  controlling  pressure 

f  2750(1).    Indiana 

I  instruct  you  that  if  you  find  from  the  evidence  that  the  defend- 
ant, at  the  time  that  plaintiffs'  property  was  burned,  if  you  find  it 
was  burned,  was,  for  a  valuable  consideration,  furnishing  to  the 
plaintiffs  natural  gas  to  be  used  for  fuel  for  domestic  purposes,  and 
that  said  defendant  at  the  time  of  said  burning  negligently  failed 
to  provide  such  appliances,  regulators,  and  machinery,  and  watch 
and  care  for  the  same,  as  were  reasonably  necessary  to  control  the 
amount  of  pressure  of  said  gas  so  furnished,  and,  on  account  of  the 
defendant  failing  so  to  do,  the  plaintiffs'  property  was  destroyed 
by  fire,  occasioned  by  an  overheated  stove,  caused  by  said  failure 
to  so  regulate  the  pressure  of  said  gas,  then  the  defendant  would 
be  liable  to  the  plaintiffs  for  such  damage  to  their  property  as  was 
the  direct  result  of  such  negligence,  unless  you  should  further  find 
that  the  plaintiffs,  or  their  agents,  were  also  guilty  of  negligence 
which  contributed  to  the  destruction  of  said  property." 

f  2750(2).    WMt  Virsfnia 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  natural  gas  is  an  extremely  dangerous  substance,  and 
that  the  defendant,  at  the  time  of  the  burning  alleged  in  the  decla- 
ration, was  furnishing,  for  a  valuable  consideration,  such  gas  to  the 
heaters,  burners,  stoves,  grates,  pipes,  lines  of  pipe,  machinery,  or 
apparatus  of  the  plaintiff,  for  the  purpose  of  using  such  gas  as  fuel 
for  domestic  heat  in  and  about  the  dwelling  house  mentioned  in  the 
declaration  at  the  time  of  such  burning,  then  it  was  the  duty  of 
the  defendant  under  the  law  to  use  such  care,  diligence,  and  skill, 

»  Barrickman  v.  Marion  Oil  Co.,  32      S.  E.  327,  45  W.  Va.  634,  44  I*  B.  A. 
S.  E.  327,  45  W.  Va.  634,  44  L.  R.  A.      92. 
92.  11  Citizens*  Gas  &  Oil  Min.  Ca  v. 

10  Barrickman  y.  Marion  Oil  (>).,  32      Whipple,  69  N.  B.  667,  32  Ind.  App. 

203. 
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in  providing  proper  machinery,  regulators^  and  apparatus, 
work,  labor,  and  attention,  in  order  to  control  such  gas,  and  the 
amount  of  pressure  furnished  to  such  dwelling  house,  as  is  in  due 
proportion  to  the  nature  of  the  substance  used." 

§  2751.  Negligence  of  gas  company  as  proximate  cause  of  injury 
to  consumer 
The  jury  is  instructed  that  if  they  believe  fi'om  the  evidence 
that  the  defendant  was  guilty  of  the  negligence  or  carelessness 
charged  in  the  declaration,  and  that  the  injury  complained  of 
was  the  natural  consequence  of  such  negligence  or  carelessness, 
and  such  as  might  have  been  foreseen  and  reasonably  anticipated 
as  the  result  of  such  negligence  or  carelessness,  then  such  careless- 
ness or  negligence  should  be  regarded  bjy  the  jury  as  the  proximate 
or  direct  cause  of  the  injury,  in  the  absence  of  intervening  negli- 
gence.** 

9 

§  2752.    Contributory  negligence  of  consumer 
S  2752  ( I ) .    Mastaehutetto 

The  court  instructs  the  jury  .that,  if  they  are  satisfied  that  the 
tenant,  having  discovered  the  presence  of  gas  in  unusually  large 
quantity  in  the  house,  or  in  a  room  of  the  house,  did  not  take  rea- 
sonable means  and  precautions  to  remove  and  exclude  the  gas,  or, 
not  knowing  what  such  precautions  were,  did  not  notify  the  serv- 
ants of  the  defendant  that  gas  was  escaping,  or  make  some  reason- 
able effort  to  notify  them  that  gas  was  escaping,  into  the  house, 
and  if  he  recklessly  brought  the  flame  of  the  candle  into  contact 
with  the  gas  and  air  of  the  room,  his  want  of  care  will  prevent  re- 
covery on  the  part  of  the  plaintiflF  in  this  case,  although  the  jury 
may  believe  that  the  defendant  was  negligent.** 

S  2752(2).    West  Virginia 

The  jury  is  instructed  that  the  negligence  on  the  part  of  the 
plaintiff,  in  order  to  defeat  of  itself  his  recovery,  must  be  a  proxi- 
mate caus^  of  the  injury.** 

The  jury  is  instructed  that  the  negligence  of  the  plaintiff,  or  his 
tenant,  in  this  case,  which  precludes  a  recovery,  is  where,  in  the 
presence  of  a  seen  danger,  he  omits  to  do  what  prudence  requires 
to  be  done  under  the  circumstances  for  the  protection  of  his  prop- 
erty, or  does  some  act  inconsistent  with  its  preservation.  Where 
the  danger  is  not  seen,  but  merely  anticipated,  or  dependent  upon 
future  events,  such  as  the  future  continuance  of  the  defendant's  neg- 

isBarrlckman  v.  Marion  Oil  Co.,  i*  Bartlett  v.  Boston  Gasligbt  Co., 

32  S.  B.  327,  45  W.  Va.  634,  44  L.  R.      122  Mass.  209. 
A.  92.  .36  Barrickman  v.  Marion  Oil  Co., 

i»  Barrickman  v.  Marion    Oil  Co.,      32  S.  E.  327,  45  W.  Va.  634,  44  U  B. 
32  S.  E.  327»  45  W.  Va.   634,  44  L.      A.  92. 
R.  A.  92. 
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ligence,  plaintiff  is  not  bound  to  guard  against  it  by  refraining  from 
his  usual  course,  being  otherwise  a  prudent  one,  in  the  management 
of  his  property  and  business." 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 

evidence  that  the  plaintiff  and  his  tenant, ,  or  either  of  them, 

had  knowledge  some  time  prior  to  the  burning  of  the  plaintiff's 
house  that  the  pressure  of  gas  in  the  defendant's  lines  was  uneven 
and  variable, — greater  at  some  times  than  at  others, — and  if,  by 
reason  of  such  uneven  and  variable  pressure,  it  was  dangerous  to 
use  the  gas  from  said  line  for  lighting  and  heating  the  dwelling 

house  owned  by  the  plaintiff  and  occupied  by  ,  then  the 

plaintiff  was  guilty  of  negligence  in  permitting  the  same  to  be  used 
therein;  and  if  the  jury  believe  that  the  fire  which  destroyed  said 
house  was  caused  by  an  uneven  and  variable  pressure  of  gas,  he 
cannot  recover  damages  against  the  defendant  for  the  injuries  sus- 
tained." 

The  court  instructs  the  jury  that  if  the  jury  believe  from  the 
evidence  that  at  the  time  of  the  fire  which  destroyed  plaintiff's 
house  there  was  an  unusual  pressure  of  gas,  as  described  in  the 
declaration,  and  that  said  gas,  with  unusual  force,  came  into  the 
pipe  and  appliances  and  to  the  burners,  valves,  and  fittings  on  the 
plaintiff's  premises,  and  thus  increased  the  quantity  of  gas  where 
the  same  was  to  be  consumed,  yet  the  plaintiff  cannot  recover  if  the 
jury  further  believe  from  the  evidence  that  the  pipe,  valves,  fittings, 
and  appliances  placed  on  the  plaintiff's  premises  for  the  purpose  of 
conducting  said  gas  from  the  defendant's  line  to  said  house  were 
not  in  good  order  and  repair,  and  were  at  the  time  of  the  fire  un- 
safe for  the  use  and  consumption  of  said  gas,  and  that  by  reason 
thereof  the  said  gas  escaped,  or  the  quantity  thereof  being  burned 
was  increased,  and  caused  the  destruction  of  said  house.** 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  the  plaintiff's  tenant,  ^ — ,  was  guilty  of  negli- 
gence in  the  placing  or  maintaining  on  said  leased  premises  the 
pipe,  valves,  fittings,  and  appliances  which  made  the  connection  to 
conduct  said  gas  from  defendant's  main  into  the  house  on  said 
leased  premises  in  an  unsafe  condition,  and  in  not  keeping  and  main- 
taining said  pipe,  valves,  fittings,  and  appliances  in  good  order  and 
repair,  and  in  proper  and  safe  condition  for  the  use  and  consump- 
tion of  the  gas,  and  that  by  reason  of  which  unsafe  condition  of 
said  pipe,  valves,  fittings,  and  appliances  said  house  was  set  on  fire, 

i«  Barrickman   v.  Marion  Oil  Co.,      .32  S.  B.  327,  45  W.  Va.  634,  44  L.  R. 
32  S.  E.  327,  45  W.  Va.  634,  44  L.  R.     A.  92. 
A.  92.  18  Barrickman  t.  Marion  Oil  Co., 

IT  Barrickman  v.  Marion  Oil  Co.,      32  S.  E.  327,  45  W.  Va.  634,  44  L.  R. 

A.  92. 
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and  destroyed,  by  .means  of  an  explosion  of  said  gas,  or  by  means 
of  increased  heat  or  the  escape  of  gas,  occasioned,  in  whole  or  in 
part,  by  such  unsafe  and  defective  pipe,  valves,  fittings,  and  appH- 

ancies,  the  negligence  of  the  tenant,  ,  should  prevent  the 

plaintiff  from  recovering  in  this  action,  and  the  jury  should  find 
for  the  defendant** 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that,  at  the  time  of  the  fire  which  destroyed  the  plaintiff's 

house, ,  the  plaintiff's  tenant,  was  guilty  of  negligence  in  not 

keeping  and  maintaining  pipes,  valves,  fixtures,  and  appliances 
placed  on  the  premises  of  the  said  plaintiff  for  the  purpose  of  con- 
ducting the  said  gas  from  the  defendant's  main  into  the  said  dwell- 
ing house  on  said  premises  in  good  order  and  repair,  and  if  the 
said  negligence  of  the  said  tenant,  in  whole  or  in  part,  caused  or 
occasioned  the  injury  complained  of  and  described  in  the  declara- 
tion in  this  cause,  the  plaintiff  cannot  recover,  and  the  jury  should 
nnd  for  the  defendant.^® 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  house  of  the  plaintiff,  described  in  the  declaration, 
was  by  the  defendant  furnished  and  supplied  with  gas  on  the  ap- 
plication of ,  the  plaintiff's  tenant,  and  that  such  gas  was  con- 
ducted from  the  defendant's  main  or  gas  line  to  said  house  by 
means  of  pipe,  valves,  fittings,  and  appliances  laid  and  furnished  by 
>aid  tenant,  with  the  consent  of  the  plaintiff,  and  pursuant  to 
a  promise  made  by  said  tenant  that  he,  said  tenant,  would  keep 
and  maintain  said  pipe,  valves,  fittings,  and  appliances  necessary  and 
proper  for  the  safe  use  and  consumption  of  said  gas  in  good  or- 
der, and  repair,  and  that  the  fire  which  consumed  the  plaintiff's 
house  was  caused  by  an  explosion  of  the  gas  in  said  house,  or  by 
any  other  means  resulting  from  the  escape  or  leakage  of  said  gas, 
or  the  negligent  manner  of  taking  care  of  or  using  the  same  after 
leaving  the  defendant's  main,  the  plaintiff  cannot  recover,  and  the 
jury  should  find  for  the  defendant." 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  house  of  the  plaintiff  described  in  the  declaration  was 
by  the  defendant  furnished  and  supplied  with  gas  upon  the  ap- 
plication of  the  plaintiff's  tenant,  ,  and  that  such  gas  was 

conducted  from  the  defendant's  main  or  gas  line  to  the  said  house 
by  means  of  pipe,  valves,  fittings,  and  appliances  laid  and  furnished 
by  the  said  tenant  with  the  consent  of  the  plaintiff,  and  that  such 

19  Barrickman  v.  Marion  OU  Ck).,      32  S.  B.  327,  45  W.  Va.  634,  44  L.  R. 
32  S.  B.  327,  45  W.  Va.  684, 44  L.  R.       A.  92. 
A.  92.  ^'  Barrickmjin   v.   Marion  Oil  Co., 

2i>  BaPTlckman  t.  Marion   OU  Co.,       32  S.  E.  327,  46  W.  Va.  634,  44  L.  R. 

A.  92. 
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gas  was  furnished  upon  the  promise  of  the  said  tenant  that  he  would 
keep  and  maintain  said  pipe,  valves,  fittings,  and  appliances  in  good 
order  and  repair,  then  the  jury  is  instructed  that  it  was  the  dutj" 

of  the  plaintiff,  or  his  tenant, ,  to  see  that  the  pipe,  valves, 

fittings,  and  appliances  and  fixtures  on  the  premises  of  the  plaintiff 
described  in  the  declaration,  and  which  conducted  the  gas  from  the 
defendant's  gas  line  to  the  premises  of  the  plaintiff,  were  kept  in 
good  order  and  repair,  and  in  proper  and  safe  condition  for  the  use 
and  consumption  of  gas  on  the  premises  and  in  the  house  of  the 
plaintiff ;  and  if  the  jury  believes  from  the  evidence  that  such  pipes, 
valves,  fittings,  and  appliances  which  made  the  connections  neces- 
sary  to  conduct  said  gas  from  the  defendant's  gas  line  to  said 
premises  were  not,  at  the  time  of  the  burning  of  the  plaintiffs 
house,  in  good  order  and  repair  and  safe  condition  for  the  consump- 
tion of  such  gas,  and  that  the  fire  which  destroyed  the  plaintiff's 
house  was  caused  from  gas,  and  that  such  fire  was  caused  by  escape 
or  leakage  of  such  gas,  or  the  negligent  manner  of  taking  care  of 
or  using  the  same  after  leaving  the  defendant's  main  or  gas  line,  the 
plaintiff  cannot  recover,  even  if  the  defendant  was  negligent  as 
claimed  by  the  plaintiff  in  his  declaration.** 

§  2753.    Presumptions  and  burden  of  proof 

S  27S3(I),    Massachusetts 

You  are  instructed  that  the  case  stands,  under  the  general  prin- 
ciple which  I  have  stated,  in  this  way :  That  the  plaintiff  in  this 
case  must  offer  to  show,  and  must  satisfy  you,  upon  the  whole  evi- 
dence, by  a  fair  preponderance  of  the  evidence,  that  he  was  in  the 
exercise  of  due  care,  of  such  care  as  a  prudent  man  might  reasona- 
bly be  expected  to  exercise  under  the  circumstances,  and  that  the 
explosion  was  caused  by  the  negligence  of  the  defendant.** 

S  27S3(2).    Wast  Virginia 

The  jury  is  instructed  that  the  burden  of  proving  contributory 
negligence  rests  Svith  the  defendant,,  but  the  jury  may  look  to  all 
the  evidence  offered  by  both  parties  to  determine  the  question  of 
contributory  negligence.^* 

The  jury  is  instructed  that  in  this  case  negligence  is  the  ground 
of  the  plaintiff's  action,  and  that  it  therefore  rests  upon  the  plain- 
tiff to  trace  the  fault  of  his  injury  to  the  defendant,  by  proving  neg- 
ligence upon  the  part  of  the  defendant,  and  for  this  purpose  he  mast 
show  the  circumstances  under  which  the  iQJury  occurred;  and  if 

*s  Barri^man  v.  Marlon  Oil  Co.,  2*  Barrickman  v.  Marion  Oil  Co., 
32  S.  E.  327,  45  W.  Va.  634,  44  L.  B.      32  S.  £.  327,  45  W.  Va.  634,  44  L.  R. 

es  Bartlett  v.  Boston  Gasligfat  Co.» 
122  Mass.  209. 
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from  these  circumstances  so  proved  by  the  plaintiff,  and  from  all 
the  evidence,  including  the  evidence  of  the  defendant,  it  appears 
that  the  fault  of  the  injury  was  mutual,  or,  in  other  words,  that 
the  negligence  is  fairly  imputable  to  the  plaintiff  or  his  tenant,  the 
plaintiff  cannot  recover.** 

B.    Contracts  to  Furnish  or  Take  Gas 

§  2754.    Liability  for  breach  of  contract  to  take  gas 
You  are  instructed  that  this  is  an  action  brought  by  , 


plaintiff  against  the Company,  a  corporation,  defendant,  to 

recover  the  sum  of  $ ,  which  the  plaintiff  claims  is  due  and 

owing  from  the  defendant  for  gas  furnished  to  the  defendant  and 
marketed  by  the.  defendant  to  its  customers,  under  and  pursuant  to 
the  agreement  attached  to  plaintiff's  petition,  and  which  agreement 
has  been  introduced  in  evidence;  and  for  damages  sustained  by 
the  plaintiff  for  breach  of  contract  by  defendant  in  disconnecting 

from  the  gas  on  or  about ,  to  on  or  about .*• 

You  are  instructed  that  if  you  find,  under  this  instruction,  that 

the  defendant  company  purchased  the  contract  between and 

,  then  in  determining  the  amount  of  the  actual  and  compen- 
satory damages  that  plaintiff  may  recover  from  defendant  for  dis- 
connecting its  pipe  line  and  failing  to  furnish  its  customers  with 

gas  while  the  rock  pressure  was  above pounds,  you  should 

take  into  consideration  the  reasonable  amount  of  gas  the  well  would 
furnish  from  the  time  the  defendant  disconnected  from  said  well,. 

to   wit,  on    •■ — ,   until   on  or  about  ,   and   the  plaintiff 

should  recover  for  such  amount  of  damages  as  you  believe, he  is 
fairly  entitled  to  receive,  based  upon  the  evidence  in  this  case,  not 
exceeding  the  amount  claimed  in  his  petition,  to  wit,  the  sum  of 
$ ,  for  actual  damages.*' 

3s  Barrlckman  v.  Marlon  Oil  Co.,  *•  Laurel  Oil  ft  Gas  Oo.  v.  Anthony, 

32  S.  E.  327,  45  W.  Ya.  6d4,  44  L.  Bu      162  P.  203,  62  Okl.  94. 
A.  92.  2r  Laurel  Oil  &  Gas  Ck>.  v.  Anthony^ 

162  P.  203,  62  Okl.  94. 
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CHAPTER  CLVII 

GIFTS 
§  2755.    Definition. 
2750.     Requisites. 

2756(1).  Arkansas. 
2756(2).  Illinois. 

2757.  Mental  capacity  of  donor. 

2758.  Intention  to  make  g^ft. 

2759.  Presumptions — From  delivery  by  parent  to  child, 

2760.  Sufficiency  of  evidence. 

2760(1).  Arkansas. 
2760(2).  Kan.sas. 

§  2755.     Definition 

You  are  instructed  that  a  gift  is  the  act  by  which  the  owner  of 
a  thing  voluntarily  transfers  the  title  and  possession  of  the  same 
to  another  without  consideration.^ 

§  2756.     Requisites 

§  2756(1).   Arkansas 

You  are  instructed  that,  in  order  for  you  to  find  that  C.  made 
a  valid  gift  of  the  certificate  in  question,  you  must  find,  first,  that 
C.  was  at  the  time  of  the  alleged  gift  of  sound  mind — that  is,  that 
he  knew  and  understood  the  effect  of  his  act  and  intended  that 
effect;  second,  that  he  actually  delivered  the  certificate  in  question 

to  Mrs. ;   third,  that  by  such  act  he  intended  to  pass  title 

to  said  certificate  in  question  to  Mrs. to  take  effect  immedi- 
ately; and,  fourth,  that  Mrs. actually  accepted  said  certifi- 
cate as  a  gift.* 

§  2756(2).    Illinois 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

the  deceased,  Mrs.  ,  did  own  the  money  mentioned  in  the 

evidence,  and  that  she  gave  and  delivered  it  to  her  husband  before 
she  died,  and  that  she  delivered  the  possession  of  it  to  him  with  the 
intention  of  vesting  in  him  the  title  and  ownership  of  said  money, 
then  plaintiff  cannot  recover,  without  proof  that  the  husband  after- 
wards gave  it  back  and  delivered  it  to  her  with  a  like  intention.' 

§  2757.    Mental  capacity  of  donor 

You  are  instructed  that  neither  sickness  nor  infirmity  will  dis- 
qualify one  for  making  a  gift  if  sufficient  mind  remains ;  and  if  the 

jury  believe  from  the  evidence  that delivered  the  certificate 

of  deposit  in  controversy  to  Mrs. with  the  intent  of  making 

it  a  gift  to  her,  and  that  he  made  any  declarations  with  reference 

1  Fidelity  Trust  Co.  v.  Rector  (Tex.  2  Lowe  v.  Hart,  125  S.  W.  1030,  9^ 

Civ.  App.)  190  S.  W.  842.  Ark.  548. 

8  Marsh  v.  Prentiss,  48  lU.  App.  74. 
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thereto,  the  jury  may  consider  these  things  in  connection  with  all 

the  other  evidence  in  determining  the  mental  capacity  of  

and  if  they  believe  from  all  the  evidence  before  them  that  he  knew 
what  he  was  doing  at  the  time  and  intended  by  such  delivery  and 

declaration  to  make  a  gift  of  the  certificate  to  Mrs. ,  they  will 

find  a  verdict  sustaining  the  gift.* 

§  2758.    Intention  to  make  gift 
You  are  instructed  that,  in  determining  whether,  at  the  time  of 

the  alleged  delivery  of  the  certificate  to  Mrs. ,  C.  intended  to 

make  a  gift  of  it  to  her  you  may  take  into  consideration  all  the 
facts  and  circumstances  surrounding  the  transaction ;  the  acts  and 
declarations  of  the  deceased  at  the  time  and  before  and  after  the 

alleged  gift ;  the  relationship  existing  between  C.  and  Mrs. , 

or  her  family,  whether  friendly  or  otherwise,  and  his  mental  con- 
dition.* 

§  2759.     Presumptions — From  delivery  by  parent  to  child 

You  are  instructed  that  the  delivery  of  personal  property  by  a 
parent  into  the  exclusive  possession  of  a, child  living  separate  from 
the  parent  creates  a  presumption  of  a  gift  to  the  child.  This  pre- 
sumption can  be  rebutted  by  evidence  of  an  actual  contract  of  lend- 
ing, or  from  circumstances  from  which  such  a  contract  may  be.  in- 
ferred.* , 

§  2760.     Sufficiency  of  evidence 

§  2760(1).    Arkansas 

You  are  instructed  that  the  burden  of  proof  is  upon  the  plain- 
tiff to   establish   by   a   preponderance    of   the   evidence    a   valid 

gift  of  the  certificates  in  question  by to  her,  so  if,  from  a 

consideration  of  the  entire  case,  you  find  the  evidence  equally  bal- 
anced for  and  against  the  alleged  gift  it  will  be  your  duty  to  find 
for  the  interpleader  and  against  the  plaintiff.' 

i  2760(2).    Kansas 

You  are  instructed  that,  while  less  positive  proof  is  required  to 
establish  a  parol  gift  of  land  from  father  to  son  than  between  per- 
sons not  so  related,  you  are  not  warranted  in  inferring  a  gift  from 
slight  circumstances.  The  proof  must  be  by  a  preponderance  of 
the  evidence,  and  must  be  of  such  a  clear  nature  and  quality  as 
satisfies  your  m.ind  that  the  gift  was  actually  made.* 

*  Lowe  V.  Hart,  125  S.  W.  1030,  98  t  Lowe  v.  Hart,  126  S.  W.  1080,  03 

Ark.  548.  Ark.  548. 

5  Lowe  V.  Hart,  125  S.  W.  1030,  93  s  Cooky.  Cook,  161  P.  625,  99  Kan. 

Ark.  548.  851. 

« Hawkins  v.  Davie,  71  S.  E.  873, 
136  Ga.  560. 
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CHAPTER  CLVIII 

GOOD  WILL 

I  2761.    What  consUtntes  breach  of  contract  for  sale  of  good  wlIL 
2762.    Damages  for  breach  of  contract 

§  2761.    What  constitutes  breach  of  contract  for  sale  of  good  win 

The  court  instructs  the  jury  that  the  language  of  the  contract,  to 

wit,  "The  said —  agrees  to  relinquish  his  office  for  the  practice 

of  medicine  and  surgery  to  the  said  ,  party  of  the  second 

part,"  simply  means  that  he  was  to  vacate  said  office  and  leave 

the  same  to  the  use  of  the  defendant, ,  if  he  chose  to  occupy 

it,  and  if  the  jury  believe  from  the  evidence  that  said was 

able,  ready,  and  willing  to  so  relinquish,  then  the  law  is  for  the 
plaintiff,  and  the  jury  will  so  find.* 

§  2762.    Damages  for  br^ch  of  contract 

The  jury  are  instructed  that,  if  they  find  for  the  plaintiff,  they 
may  fix  the  amount  of  damages  from  all  the  testimony  and  facts 
and  circumstances  appearing  in  evidence,  at  such  sum  as  will  (Com- 
pensate the  plaintiffs  for  all  the  damages  or  loss  actually  suffered 
by  them,  if  any,  by  reason  of  the  defendant's  again  engaging  in 
the  clothing  or  boot  and  shoe  lousiness  either  directly  or  indirectly 
or  concerning  himself  in  conducting  or  carrying  on  such  business 
in  the  city  of .* 

1  WaUingford  v.  Altkins,  72  a  W.         2  Bauwois  t.  Goethals,  187  UL  App. 
794,  24  Ky.  Law  Bep.  1995.  663. 
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CHAPTER  CLIX 

GUARANTY 

I  276S.    Elements  of  cause  of  action  on  guaranty. 
2704.    Consideration. 

2765.  Sufficiency  of  notice  to  guarantor  of  acceptance  of  guaranty. 

2766(1).  Missouri. 
2765(2).  South  Dakota. 

2766.  Gnaranty  of  payment  of  notes  signed  by  persons  not  of  well-known 

responsibility. 

2767.  Conditions  precedent  to  enforcing  liability  of  guarantor — ^Dnty  to 

pursue  principal  debtor. 

2768.  Release  of  guarantor — Departure  by  creditor  from  tenns  of  guar- 

anty. 

2769.  Presumption  and  burden  of  proof. 

See,  also.  Indemnity ;  Principal  and  Surety. 

§  2763.    Elements  of  cause  of  action  on  guaranty 

The  court  instruct^  the  jury  that  if  you  believe  from  all  the  evi- 
dence in  the  cause  that  the  defendant  executed  the  guaranty  filed 
herein,  and  that  within  a  reasonable  time  thereafter  plaintiflF  notified 
defendant  of  the  acceptance  thereof,  and  you  further  find  from  the 
evidence  that  plaintiff,  relying  on  said  guaranty,  thereafter  sold  and 
delivered  the  goods  mentioned  in  the  account  attached   to  the 

petition  to ,  and  that  said failed  to  pay  for  said  goods, 

and  that  within  a  reasonable  time  thereafter  plaintiff  notified  de- 
fendant thereof,  then  your  verdict  should  be  for  the  plaintiff  for 
such  sum  as  you  may  find  from  the  evidence  was  the  reasonable 
market  value  of  said  goods,  with  interest  thereon  at  the  rate  of 
per  cent,  from .^ 

§  2764.    Consideration 

The  court  instructs  the  jury  that  a  mere  naked  promise  in  writ- 
ing (not  under  seal)  to  pay  or  guarantee  the  payment  of  an  exist- 
ing debt  of  another,  made  without  any  valuable  consideration  for 
such  promise,  is  not  binding;  and  though  the  jury  should  believe 
from  the  evidence  that  the  defendant  signed  the  writing  stamped  on 
the  back  of  the  notes,  intending  thereby  to  guarantee  payment  of 
the  same,  yet  if  the  jury  further  believe  from  the  evidence  that  the 
original  indorsements  were  not  made  by  the  defendant  or  by  his 
authority,  and  that  such  guarantee  was  made  or  signed  without  any 
valuable  consideration  either  expressly  or  impliedly  agreed  on  at 
the  time,  as  an  inducement  for  such  guaranty,  the  defendant  cannot 
be  held  liable  by  reason  of  the  words  "payment  guaranteed,"  and 
the  jury  must  find  for  the  defendant  on  that  issue.* 

1  N.  O.  Nelson  Mfg.  Co.  v.  Shreve,  2  Bowman  v.  First  Nat.  Bank  of 
68  &  W.  376,  d4  Mo.  App.  618.  Broadway,  60  S.  m  95,  115  Ya.  468. 
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The  jury  are  instructed  that,  where  the  consideration  for  the 
promise  of  one  party  is  the  promise  of  another  party,  there  must  be 
absolute  mutuality  of  engagement,  so  that  each  party  has  the 
right  to  hold  the  other  to  a  positive  agreement.  Both  parties  must 
be  bound  or  neither  is  bound.  And  if  the  jury  believe  from  the 
evidence  that  there  was  no  promise  on  the  part  of  the  bank  at 
the  time  the  stamped  indorsements  on  the  notes  sued  on  were  sign- 
ed by  the  defendant,  which  could  be  enforced  by  the  defendant,  such 
as  delay  in  the  enforcing  the  collection  of  said  notes,  then  they 
must  find  for  the  defendant  as  to  his  liability  as  guarantor.' 

§  2765.    Sufficiency  of  notice  to  guarantor  of  acceptance  of  guar- 
anty 

I  2765(1).     MIssMri 

You  are  instructed  that,  if  the  guaranty  was  in  fact  accepted  by 
the  plaintiff,  and  knowledge  of  such  acceptance  of  it  was  in  fact 
brought  home  to  the  defendant,  it  is  sufficient  without  proof  of  no- 
tice from  the  guarantee.  If  the  jury  find  that  defendant  had  knowl- 
edge of  the  acceptance,  if  any,  of  the  guaranty,  no  special  notice  of 
the  acceptance  of  the  guaranty  or  the  offer  of  guaranty  was  neces- 
sary.* 

$  2765(2).    South  Dakota 

You  are  instructed  that  this  man as  an  agent  possessed 

sufficient  authority  under  all  the  circumstances  to  accept  this 
guaranty  if  he  saw  fit,  absolutely  and  unqualifiedly,  on  behalf  of  the 
plaintiff.    So  if  you  reach  that  question  you  will  determine  whether 

or  not  in  the  first  instance accepted  this  guaranty  on  and  in 

behalf  of  the  plaintiff.  If  he  formallj'^  accepted  it  from  defendant, 
then  that  would  be  a  sufficient  acceptance  of  the  proposition  of 
guaranty.  Under  our  law  a  guaranty  or  proposition  for  a  guaranty, 
proposal  to  guaranty  a  debt  of  another  is  not  binding  upon  the 
guarantor  unless  it  is  accepted  by  the  guarantee  and  some  sort  of 
notice  given  to  him  of  such  acceptance.'  If  this  agent  did  accept 
it  formally  and  defendant  was  informed  of  that  fact  by  him,  then 
of  course  that  would  be  a  sufficient  acceptance.  If,  however,  the 
agent  did  not  accept  it  on  behalf  of  the  plaintiff,  then  the  next  ques- 
tion arises.  Did  the  plaintiff  itself  accept  it  ?  It  is  contended  by  the 
plaintiff  that  on it  wrote  a  letter  and  mailed  it  to  the  defend- 
ant.   This  letter  (Exhibit ),  which  you  have  before  you,  upon 

its  face  would  be  a  sufficient  acceptance  as  far  as  form  is  concerned. 
The  question  arises  with  reference  to  the  mailing  of  it  and  the 
receipt  of  it  by  the  defendant.  Now  what  is  mailing  a  letter? 
Modern  business  affairs  have  much  changed  the  method  of  han- 

8  Bowman  v.  Birst  Nat.  Bank  of  «  N.  O.  Nelson  Mfg.  Co.  v.  Sbrere, 
Broadway,  80  S.  £1  05,  U5  Va.  463.        68  S.  W.  376,  94  Mo.  App.  518. 
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dling  and  mailing  letters  to  what  it  was  many  years  ago.  The 
ordinary  business  firm  to-day  has  such  an  abundance  of  mail  matter, 
the  mailing  facilities  are  so  different  from  what  they  used  to  be, 
that  the  older  rules  of  law  that  a  letter  must  be  carried  and  deposit- 
ed in  the  post  office  can  hardly  be  said  to  apply  at  the  present  time. 
If  in  the  due  course  of  business  a  letter  is  prepared  and  signed  by 
the  proper  person  of  the  firm,  and  it  is  sealed  and  placed  in  the  mail 
box,  or  placed  upon  a  desk,  or  placed  where  in  the  ordinary  and 
usual  course  of  business  it  gets  into  the  hands  of  the  post  office 
authorities  at  the  post  office,  or  into  the  hands  of  a  mail  carrier  for 
the  purpose  of  transmission,  it  is  a  sufficient  mailing.  So  you  will 
take  all  of  the  evidence  and  determine  for  yourselves  whether  this 

letter  (Exhibit )  in  the  ordinary  and  usual  course  of  business 

came  into  the  hands  of  a  mail  carrier  or  a  person  authorized  to  de- 
liver it  to  the  post  office  authorities  for  the  purpose  of  transmission, 
if  it  did,  then  that  is  a  sufficient  mailing  so  far  as  the  law  of  the 
case  is  concerned,  and  as  I  say  if  the  relations  of  the  parties  were 
such  and  the  nature  of  the  transaction  w&s  such  that  it  was  nat- 
urally and  reasonably  to  be  expected  that  communication  should 
be  by  letter,  then,  of  course,  the  deposit  in  the  mail  would  be  a  suffi- 
cient notice  no  matter  whether  the  defendant  received  it  or  not. 
But  if  you  think  that  the  transaction  was  such  that  the  natural 
inference  from  the  situation  of  the  parties,  their  relation  to  each 
other,  and  the  subject-matter,  would  be  that  it  was  reasonably 
to  be  expected  that  notice  should  be  personally  gfiven,  then  such 
notice  must  be  given  in  order  to  bind  the  defendant.* 

§  2766.  Guaranty  of  payment  of  notes  signed  by  persons  not  of 
well-known  responsibility 
You  are  instructed  that  if,  at  the  time  any  of  said  notes  were  giv- 
en, the  maker  or  makers  were  in  fact  persons  of  well-knowii  re- 
sponsibility, but  since  became  insolvent,  such  insolvency  would  not 
render  the  defendants  liable  for  the  redemption  of  such  notes.® 

§  2767.     Conditions  precedent  to  enforcing  liability  of  guarantor — 

Duty  to  pursue  principal  debtor 

The  court  instructs  the  jury,  under  the  terms  of  guaranty  set 
out  in  plaintiff's  petition,  the  plaintiff  was  not  required  by  law  to 
first  endeavor  to  collect  the  note  guaranteed  by  the  defendant  when 
due  from  the  maker  thereof ;  and  the  plaintiff  was  not  required  by 
law  to  endeavor  to  collect  the  amount  of  said  note  from  the  chattel 
property  mortgaged  to  secure  the  same.  The  said  guaranty  is  what 
is  known  in  law  as  an  absolute  guaranty,  and  any  failure  on  the 

»  M.  E.  Smith  &  Co.  v.  Kimble,  162  «  .\ultman,  Miller  &  Co.  v.  Roemer, 
N.  W.  162,  38  S.  D.  511.  84  N.  W.  668,  112  Iowa,  651. 
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part  of  the  plaintiff  to  attempt  to  collect  the  note  so  guaranteed 
from  said  maker,  or  any  negligence  or  failure  on  the  part  of  the 
plaintiff  to  follow  up  and  take  the  property  mortgaged  to  secure 
the  same,  is  no  defense  in  this  action,  and  in  arriving  at  your  verdict 
in  this  case  you  will  entirely  disregard  any  evidence  tending  to 
show  a  failure  on  the  part  of  the  plaintiff  to  attempt  to  collect  said 
note  from  said  maker  or  out  of  said  mortgaged  property.' 

§  2768.    Release  of  guarantor — Departure  by  creditor  from  terms 
of  guaranty 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  failed  to  consign  said  coal  to  the  proper  point  of  destina- 
tion, as  authorized  by  the  defendant,  and  that  said  coal  was 
afterwards  delivered  to  a  common  carrier,  and  that  said  common 
carrier  carried  to  a  destination  not  authorized  by  said  defendant, 
and  that  the  said  defendant  was  thereby  prevented  from  obtaining 
possession  of  said  coal,  then  you  will  find  for  the  defendant.* 

§  2769.    Presumption  and  burden  of  proof 

You  are  instructed  that  it  is  admitted  by  the  pleadings,  and  ap- 
pears conclusively  by  the  evidence  and  pleadings,  that  F.,  during  his 
lifetime,  signed  the  guaranty  set  forth  in  the  complaint.  You 
should  therefore  take  that  as  a  conceded  fact.  If  the  name  of 
the  said  F.  was  written  on  the  back  of  the  instrument  set  up  in  the 
complaint  after  its  delivery  to  the  holder  thereof,  then  the  said  F. 
would  not  be  liable  thereon,  unless  he  should  have  received  some 
new  consideration  therefor,  and  there  should  be  no  recovery  against 
him.  But  where  the  guaranty  imports  and  recites  a  consideration, 
it  raises  a  presumption  of  consideration,  and  would  be  sufficient  to 
authorize  a  recovery  until  overcome  by  proof;  and  the  burden  of 
proof  would  be  upon  the  defendant  to  establish  by  a  preponderance 
of  the  testimony  that  it  was  made  without  consideration.* 

f  Hame  Savings  Bank  of  Fremont  Knight  (Tex.  Civ.  App.)   160  S.  W. 

V.  Shallenberger,  146  N.  W.  993,  95  318. 

Neb.  593.  »  Rattlemiller  v.  Ston^  68  P.  168» 

<  AmarUlo   Grain   h   Goal   Co.    v.  28  Wash.  104. 
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CHAPTER  CLX 

HAWKERS  AM>  PEDDLERS 

f  2770.    Liability  for  peddling  without  license — ^Exemption  of  products  of  own 
farm. 

§  2770.    Liability   for  peddling   without   license — ^Exemption  of 

products  of  own  farm 

The  court  instructs  you,  gentlemen  of  the  jury,  that  if  you  find 

or  are  satisfied  beyond  a  reasonable  doubt  from  the  evidence  in 

this  case  that  the  defendant  did  butcher  and  bring  upon  the  market 

in and  sell  at  retail  along  the  streets  of  the  city  fresh  beef 

from  time  to  time  between  the  last  of and  the  latter  part  of 

of  last  year,  and  that  he  failed  to  pay  the  license  tax  as 

required  by  the  ordinance,  when  it  was  demanded  of  him,  it  would 
be  your  duty  to  find  him  guilty  in  this  case,,  unless  at  the  same  time 
you  are  satisfied  that  the  meat  that  he  sold  was  the  product  of  his 
own  farm  or  that  it  was  meat,  that  is  to  say,  beef  that  was  killed 
by  him  and  put  upon  the  market  from  cattle  that  were  owned  by 
him  there  on  the  farm  in  the  ordinary  course  of  his  business  and 
used  there  in  good  faith  as  a  part  of  the  property  and  products  of 
his  farm.  I  have  tried  to  explain  that  to  you  before.  I  have  said 
I  think  that  would  include  calves  or  steers  which  were  born  or 
dropped  upon  his  farm,  where  the  mpther  belonged  to  him  or  was 
one  that  he  had  purchased,  or  more  than  one  that  he  had  pur- 
chased, if  he  had  purchased  it  in  the  ordinary  course  of  business, 
as  I  told  you  before,  to  milk  or  use  or  to  eat  up  the  surplus 
products  of  the  farm,  grass,  grain,  or  whatever  it  may  be  or  things 
of  that  sort.  But  if,  on  the  other  hand,  you  find  from  the  evidence, 
gentlemen  of  the  jury,  that  the  cattle  or  some  of  the  cattle  that 
were  marketed  here  as  beef  by  the  defendant  were  purchased  by 
him  with  a  view  to  reselling  for  beef,  in  other  words,  if  they  were 
cattle  that  he  was  procuring  and  later  on  was  slaughtering  in  the 
nature  and  character  of  a  butcher  for  commercial  purposes,  as 
distinguished  from  his  ordinary  work  as  a  farmer,  why  then,  as  to 
such  cattle,  he  would  not  fall  within  the  exemption  of  the  statute ; 
and  if  you  find  that  he  was  engaged  in  that  kind  of  business  as 
charged  by  the  state,  it  would  be  your  duty  to  find  him  guilty.* 

1  State  V.  Smith,  92  S.  E.  325,  173  N.  C.  772. 
Insr.To  JuBXBS— 188 
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CHAPTER  CLXI 

HOMESTEAD 

f  2771.  Essentials  of  right  to  claim  property  as  homestead. 

2772.  Valuation  of  land. 

2778.  Effect  of  omissions  from  schedule  of  personalty.    * 

2774.  Conyeyance — Necessity  of  wife  joining. 

2775.  Contract  to  convey — Right  of  wife  to  retract. 

2776.  Validity  of  mortgage  of  homestead. 

2777.  Abandonment-^What  constitntea 

2777(1).  Missouri. 
2777(2).  Texas. 

2778.  Same — Burden  of  proof. 

2779.  Same— Effect. 

2780.  Right  of  wife  to  convey  on  abandonment  by  husband. 

§  2771.     Essentials  of  right  to  claim  property  as  homestead 

The  court  instructs  the  jury  that,  in  order  to  find  that  the  prop- 
erty in  controversy  was  part  of  the  plaintiffs*  homestead,  it  is  neces- 
sary for  the  proof  to  show  that  at  the  time  it  was  levied  upon  it  was 
used  by  them  for  the  purpose  of  a  homestead.  In  this  connection 
you  are  charged  that  the  mere  fact  that  means  realized  from  the 
use  of  property  separate  from  that  upon  which  the  residence  is 
situated  are  used  in  supporting  the  family  will  not  of  itself  fix  a 
homestead  character  upon  the  property  so  separated.* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  premises  described  in  the  petition  of  the  plaintiff  as  the  home- 
stead of  himself  and  wife  was  in  fact  used,  occupied,  and  enjoyed  by 
said  plaintiff  and  his  said  wife  as  their  homestead  up  to  the  death 
of  the  wife,  then  and  in  that  case  the  plaintiff  is  entitled  to  recover, 
and  your  verdict  will  be  for  the  plaintiff  as  to  the  homestead.* 

§  2772.    Valuation  of  land 

I  charge  you  that  the  applicant  would  have  nothing  to  do  with 
the  value  of  the  land.  The  law  requires  the  surveyor  to  survey  the 
land,  and  to  value  it,  under  oath,  and,  if  that  was  done,  and  tlie 
caveators  were  dissatisfied,  then  appraisers  should  be  appointed  to 
appraise  the  land.  The  applicant  could  have  nothing  to  do  with 
putting  a  value  on  it.* 

§  2773.    Effect  of  omissions  from-  schedule  of  personalty 

I  further  charge  you,  gentlemen  of  the  jury,  that  if  you  find  thai 
articles  omitted  from  the  schedule,  if  any  were  omitted,  were  not 
fraudulently  left  out,  and  such  omissions  were  not  made  to  defraud 

1  Roberts   v.    Cawthome,    26   Tex.  »  Wood  v.  CoUins,  36  S.  E.  423.  Ul 

Civ.  App.  477,  63  S.  W.  332.  Ga.  32, 

s  Hector  v.  Knox,  63  Tex.  613. 
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creditors,  but  were  made  in  the  utmost  good  faith  on  the  part  of 
the  applicant,  they  would  not  void  the  application  for  exemptions. 
It  IS  for  you  to  say  whether  or  not  it  was  intended  to  defraud 
creditors,  if  you  find  anything  was  left  out.* 

§  2774.    Conveyance — Necessity  of  wife  joining 

You  are  instructed  that  a  conveyance  of  homestead  property  by 
the  husband  alone,  if  his  wife  be  living,  passes  no  title  to  the  prop- 
erty so  conveyed.  The  law  requires  both  the  husband  and  wife  to 
unite  in  such  conveyance.  Even  an  innocent  purchaser  for  v^lue 
acquires  no  right  whatever  to  a  homestead  so  conveyed  to  him  by 
the  husband  alone.*  ' 

§  2775.     Contract  to  convey — ^Right  of  wife  to  retract 

You  are  instructed  that,  when  a  man  and  wife  contract  to  sell 
their  homestead,  the  wife  has  the  right  up  to  the  last  moment  be- 
fore her  privy  acknowledgment  is  completed  to  retract  said  sale  or 
conveyance  of  her  homestead,  and  thereby  defeat  the  sale.' 

§  2776.    Validity  of  mortgage  of  homestead 

You  are  instructed  that  the  plaintiff  is  also  entitled  to  a  foreclo- 
sure upon  the  land  described  in  its  petition,  unless  such  land  was 

the  homestead  of and  his  family  at  the  time  the  same  was 

mortgaged  to  plaintiff.  The  undisputed  evidence  shows  that  at 
one  time,  prior  to  the  execution  by  and  wife  of  the  mort- 
gage to  plaintiff,  said  land  was  the  homestead  of  said and 

his  family.  Now,  if  you  find  and  believe  from  the  evidence  that 
said and  his  family  were  occupying  said  farm  as  their  home- 
stead at  the  time  of  the  execution  of  the  mortgage  to  plaintiff,  then 
and  in  such  event  you  will  find  for  defendant  as  to  lien  on  the 
land.' 

§  2777.    Abandonment — What  constitutes 

I  2777(1).    MItsonii 

You  are  instructed  that,  if  you  believe  from  all  the  evidence  in 

this  case  that,  when left  the  premises  in  controversy  and 

went  to  the Hotel,  she  had  the  intention  to  return  to  said 

premises  which  she  left  and  that  she,  at  all  times  thereafter  until 
she  sold  said  premises  to  her  father,  had  the  intention  to  return 
thereto  and  make  the  same  her  home,  then  she  did  not  abandon 
the  same  in  the  sense  of  the  law.* 

4  Wood  V.  Collins,  36  S.  E.  423,  111  t  BuUding  &  Loan  Ass'n  of  Dakota 
Ga.  32.                                                           V.  Guillemet,  40  S.  W.    225,  15  Tex. 

5  Bunting  V.   Saltz,  24   P.   107,  84      Civ.  App.  649. 

Cal.  168.  8  Keeline  v.  Sealy,  166  S.  W.  1068, 

«  London  t.  Crow.  102  S.  W.  177,      257  Mo.  498. 
46  Tex.  CIy.  App.  190. 
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I  2)77(2).   T«xas 

You  are  instructed  that,  if  you  find  and  believe  from  the  evidence 
that  at  the  time  the  mortgage  on  the  land  in  question  was  executed 

the  said and  family  did  not  then  reside  upon  said  land,  but 

had  removed  to and  rented  such  land  to  another,  then  you 

must  decide  whether  such  removal  was  permanent,  or  only  tempo- 
rary.   If and  wife  left  such  land  with  the  intention  of  finally 

abandoning  the  same  as  their  homestead,  then  you  will  find  for 

plaintiff  for  foreclosure  on  said  land ;  but  if  you  find  that 

and  wife  left  said  land  and  rented  the  same  only  temporarily, 
and  then  intended  to  again  return  to  the  same  and  occupy  it  as 
their  homestead,  then  and  in  such  event  you  will  find  for  defend- 
ant on  the  question  of  lien  on  the  land.^ 

§  2778.    Same--Burden  of  proof  , 

You  are  instructed  that  the  burden  of  proof  is  upon  plaintiffs  to 
show  the  abandonment  by  defendant  of  his  homestead,  but  this 
proof  may  be  made  by  the  plaintiffs  by  facts  and  circumstances, 
or  by  circumstances  alone,  if  in  your  opinion  the  same  are  suffi- 
ciently strong  and  cogent  to  show  that,  at  the  time  said  defendant 
removed  from  the  said  premises,  he  did  so  with  the  intention  of  not 
returning  thereon  as  his  homestead.^^ 

§  2779.    Same— E£Fect 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  de- 
fendant had  abandoned  the  lot  in  controversy  for  home  use,  and  ap- 
propriated it  for  other  than  home  purposes,  then  you  will  find  for 
plaintiff,  unless  you  believe  that  at  the  time  of  the  levy  the  defend- 
ant had  reappropriated  said  lot  for  homestead  purppses,  and  was 
using  and  occupying  the  same,  with  the  intention  of  permanently 
using  and  occupying  the  same  as  a  home ;  then,  in  that  event,  you 
will  find  for  defendant.  If  you  believe  from  the  evidence  that  de- 
fendant had  abandoned  the  lot  in  controversy  for  the  purpose  of  a 
home,  and  that  at  the  time  of  the  levy  he  was  using  and  occupying 
it  as  a  sham  and  pretext  to  shield  it  from  his  creditors,  then  you 
will  find  for  plaintiff .^^ 

You  are  instrijcted  that,  if  you  believe  from  the  evidence  that  the 
plaintiff  abandoned  his  wife,  and  left  her  to  shift  for  herself,  and 
that  he  failed  to  support  his  wife,  and  that  he  voluntarily  and  with- 
out cause  left  the  premises  used  and  occupied  as  a  homestead,  and 
that  he  absented  himself  from   said  house  and  continued  said 

V  Building  &  Loan  Ass'n  of  Dakota  i  o  Gaar,  Scott  &  Co.  v.  Barge,  110 

V.  GuiUemet,  40  S.  W.  225,  15  Tex.       S.  W.  181,  49  Tex.  Civ.  App.  699, 
Ctr.  App.  649.  '  ^  Milbum  Wagon  Co.  v.  Keanedj, 

XS  S.  W.  28,  75  Tex,  212. 
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abandonment  up  to  the  death  of  his  said  wife,  then  and  in  that  event 
you  will  find  your  verdict  in  favor  of  the  defendant.** 

§  2780.    Right  of  wife  to  convey  on  abandonment  by  husband 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  totally  abandoned  his  wife,  or  left  her  for  a  num- 
ber of  years  to  discharge  the  duties  and  meet  the  responsibility  of 
a  feme  sole,  or  the  head  of  the  community,  she  acquired  thereby 
the  right  to  manage,  control  and  dispose  of  the  homestead  in  con- 
troversy, which  is  admitted  to  have  been  her  separate  property; 
and  if  you  believe,  under  such  circumstances,  that  said  wife  con- 
veyed the  property  in  question  to  the  defendant,  you  will  find  for 
the  defendant.** 

11  Hector  7.  Knox,  63  Tex.  613»  i«  Hector  v.  Knox,  63  Tez.  613. 
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CHAPTER  CLXn 


HEALTH  INSURANCB 


S  2781.    Hisks  covered — Time  of  contracting  disease. 

§  2781.    Risks  covered — ^Time  of  contracting  disease 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that 
the  sickness  for  which  the  plaintiff  claims  indemnity  was  contracted 

after days  from  12  o'clock  noon  on ,  then  the  plaintiff 

is  entitled  to  recover  in  this  case,^ 

1  Pennsylvania  Casualty  Co.  v.  Mitchell,  48  So.  78,  157  Alb.  589. 


2d99  HOMICIDE 

CHAPTER  CLXIII 

HOMICIDE 

A.    In  Gsnebal 

§  27S2.    What  constitutes  homicide  and  the  •different  grades  thereof. 
2782(1).  Colorado. 
2782(2).  Oklahoma. 
2782(3).  South  Carolina. 
2782(4).  West  Virginia. 

2783.  Intent  to  kill. 

2783(1).  Indiana. 
2783(2).  Texas. 

2784.  Necessity  of  showing  motive. 

2784a).  United  States. 
2784(2).  CaUforula. 
2784(3).  Colorado. 
2784(4).  Missouri. 

2785.  Subjects  of  homicide — Killing  of  new-bom  babe. 
.  2785(1).  Florida. 

2785(2).  Texas. 

B.     Capacitt  to  Commit  Cbims 

2780.    Insanity  as  defense. 
2786(1).  Arkansas. 
2780(2).  Florida. 
2786(3).  Georgia. 
2786(4).  Illinois. 
2786(5).  Iowa. 
2786(6).  Kentucky. 
2786(7).  Maine. 
2786(8).  Michigan. 
2786(9).  Missouri. 
2786(10).  Montana. 
2786(11).  Nebraslva. 
2786(12).  Oklahoma. 
2786(13).  Oregon. 
2786(14).  Texas. 
2786(15).  Wisconsin. 

2787.  Irresistible  impulse. 

2787(1).  Alabama. 
2787(2).  California. 
2787(3).  Georgia. 
2787(4).  Kentucky. 
2787(5).  Michigan. 
2787(6).  Pennsylvania. 

2788.  Temporary  insanity. 

2789.  Moral  and  emotl<mal  insanity^ 

2789(1).  Arkansas. 
2789(2).  California. 
2789(3).  District  of  Columbia. 
2789(4).  Wisconsin. 

2790.  Insane  delusions. 

2790(1).  United  States. 
2790(2).  Arkansas. 
2790(3).  Texas. 

2791.  Effect  of  dazed  condition  caused  by  sudden  blow. 

2792.  Tjttect  of  insanity  at  time  of  trial. 

2792(1).  California. 
2702(2).  Missouri. 
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t  2793.    Obnsideratlon  of  insanity  on  question  of  degree  of  crime. 
2783a).  New  Jersey. 
2793(2).  PennsylTania. 

2794.  Effect  of  intoxication  of  accused. 

2794a).  United  States. 

2794(2).  Illinois. 

2794(3).  Indiana. 

2794(4).  Iowa. 

2794(5).  Kansas. 

2794(6).  Kentucky. 

2794(7).  Missouri. 

2794(8).  Nevada. 

2794(9).  Oklahoma. 

2794a0).  Pennsylvania. 

2794(11).  Virginia. 

2794(12).  West  Virginia. 

2794(13).  Wisconsin.  • 

2795.  Insanity  caused  by  excessive  use  of  liquor. 

2795(1).  Missouri. 
2795(2).  Virginia. 

2796.  Same — ^Temporary  frenzy  brought  on  by  voluntary  drunkennessi 

2797.  Effect  of  intoxication  as  bearing  on  intent  and  degree  of  offense. 

2797(1).  Alabama. 
2797(2).  Arkansas. 
2797(3).  California. 
2797(4).  Colorado. 
2797(5).  Connecticut 
2797(6).  Florida. 
2797(7).  Illinois. 
2797(8).  Indiana. 
2797(9).  Minnesota. 
2797(10).  Nevada. 
2797(11).  Oklahoma. 
2797(12).  South  Dakota. 
2797(13).  Virginia. 
2797(14).  Washington. 
2797(15).  West  Virginia. 
2797(16).  Wisconshi. 

O.    Act  ob  Omission  of  Dxevndant  as  Causb  or  Dcatr 

279&    In  generaL 

2798(1).  Georgia. 
2798(2).  Indiana. 
2798(3).  Iowa. 
2798(4).  Kentucky. 
2798(5).  Louisiana. 
2798(6).  Massachusetts. 
2798(7).  New  York. 
2798(8).  South  Carolina. 
2798(9).  Tennessee. 
2798(10).  Texas. 

2799.  Failure  of  defendant  to  call  aid  after  inflicting  Injury. 

2800.  Negligence  of  deceased  in  caring  for  wounds  as  co-operating  can* 

of  death. 

2800(1).  Illinois. 

2800(2).  Texas. 
2801^    Absence  of  medical  care  as  contributory  cause  of  death. 
2802.    Negligence  or  lack  of  skill  of  physician  as  proximate  cause  of  death. 

2802(1).  Arkansas. 

2802(2).  Missouri 

2802(3).  Texas. 
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D.    Pasties  to  Offbrod 

I  2803.    In  general. 

2804.  Persons  liable  as  principals. 

2805.  Liability  as  principal  of  one  aiding  or  encoura^ng  killing. 

2805(1).  Alabama. 
2805(2j.  Arkansas. 
2805(3).  GaUfornia. 
2805(4).  Delaware. 
2805(5).  IlUnols. 
2805(6).  Iowa. 
2805(7).  Kentucky. 
2805(8).  Michigan. 
2805(0).  Missouri. 
2805a0).  North  Carolina. 
2806(11).  Oklahoma. 
2805(12).  Texas. 
2805(13).  Virginia. 

2806.  What  constitutes  aiding  and  abetting. 

2806a).    Oklahoma. 
2806(2).  Virginia. 

2807.  Liability  of  one  not  actually  present  at  scene  of  homicide  or  at- 

tcanpted  homicide. 

2808.  Prosecution  of  joint  defendants  on  theory  that  crime  alleged  was  re- 

sult of  conspiracy. 
2800.    Concealment  of  crime. 

2810.  Homicide,  subseauent  to  robbery,  by  accomplice  of  defendant  in  rob- 

bery. 

2811.  Conviction  of  principal  and  accessory  of  different  degrees  of  crime. 

2812.  Principals  in  second  degree. 

2812(1).  Georgia. 
2812(2).  Virginia. 
2812(3).  West  Virginia. 
2818.    Bight  to  convict  one  not  present  at  time  and  place  of  killing  and 
not  indicted  as  an  accessory  before  the  fact 

E.      MXTBDBB 

1.    In  General 

2814.  Elements  of  crime. 

2814(1).  Alabama. 
2814(2).  Colorado. 
2814(3).  Illinois. 
2814(4j.  Indiana. 
2814(5)^  Kentucky. 
2814(6).  Missouri. 
2814(7).  Oklahoma. 
2814(8).  Texas. 
2814(9).  Virginia. 

2815.  Distinction  between  murder  and  other  species  of  homicide. 

2816.  Definition  of  certain  terms,  such  as  "willfully/'  "feloniously,**  •'de- 

liberately," etc. 
2816(1).  Alabama. 
2816(2).  Kentucky. 
2816(3).  Missouri. 
2816(4).  Washington. 

2817.  Presence  of  malice  as  essential  or  distinguishing  characteristic  of 

murder. 
2817(1).  Alabama. 
2817(2).  Delaware. 
2817(3).  Texas. 
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I  2818.    What  constitutes  malice. 
2818(1).  Alabama. 
2818(2).  Georgia. 
2818(3).  Illinois. 
2818(4).  Indian  Territory, 
2S18(5).  Iowa. 
2818(6).  Missouri. 
2818(7).  Montana. 
2818(8).  South  Carolina. 
2818(9).  Texas. 
2818(10).  Washington. 
2818(11).  West  Virginia. 

2819.  Malice  aforethought  or  premeditated  malice. 

2819(1).  United  States. 
2819(2).  CaUfomla. 
2819(3).  Colorado. 
2819(4).  Delaware. 
2819(5).  Illinois. 
2819(6).  Indiana. 
2819(7).  Iowa. 
2819(8).  Kentucky. 
2819(9).  Missouri. 
2819(10).  New  Mexico. 
2819(11).  North  Carolina. 
2819(12).  Oklahoma. 
2819(13).  Texas. 
2819(14).  Washington. 

2820.  Implied  malice. 

282(K1).  Massachusetts. 
2820(2).  New  Mexico. 
2820(3).  Texas. 

2821.  Premeditated  design. 

2821(1).  Alabama. 
2821(2).  Georgia. 
2821(3).  New  York. 
2821(4).  Oklahoma. 
2821(5).  Texas. 
2821(6).  Washington. 

2822.  Deliberate  design  executed  under  Influence  of  sudden  passion  or  ex- 

citement 
2822(1).  Oklahoma. 
2822(2).  Texas. 
:^823.    Killing  from  motives  of  revenge. 
2823(1).  Colorado. 
2823(2).  Oklahoma.  0 

2824.  Killing  one  Interfering  to   prevent  defendant  from  commlttlTij  an- 

other crime. 

2825.  Killing  because  of  refusal  of  deceased  to  sign  note. 

2826.  Killing  paramour  for  suspected  unfaithfulness. 

2827.  Killing  one  with  intent  to  kill  another. 

2828.  Killing  in  pursuance  of  unlawful  conspiracy, 

2828(1).  Indian  Territory. 
2828(2).  Kentucky. 

2829.  Killing  officer  to  escape  arrest. 

2830.  Killing,  with  malice,  officer  seeking  to  arrest  without  warrant 

2831.  Murder  by  lying  in  wait 

2831(1).  Alabama. 
2831(2).  North  CaroUna. 
2831(3).  Okhihoma. 

2832.  Same — Revenging  illicit  intercourse  with  defendant's  wife. 

2833.  Murder  by  poison. 

2834.  Permitting  one  to  perish  through  exposure  to  weather. 
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{  2S3o.    Hoinfcide  in  committing  another  offense^ 

2835(1).  Arkansas. 

28:15(2).  California. 

2835(3).  Indiana. 

2835(4).  Kentucky. 

2835(5).  Missouri. 

2835(6).  Nebraska. 

2835(7).  Oklahoma. 

2885(8).  Texas. 

2835(9).  Utah. 
2S36.  Killing  In  the  commission  of,  or  attempt  to  commit,  rape. 
2837.    Killing  occurring  In  general  m614e. 

2837(1).  Louisiana. 

■2837(2).  Texas. 
283&     Shooting  to  alarm. 

2839.  Use  of  deadly  weapon. 

2839(1).  United  States. 
2839(2).  Illinois. 
2839(3).  Missouri. 
2839(4).  Nebraska. 
2839(5).  Texas. 

2.    Degrees  of  Murder 

2840.  Murder  in  first  degree. 

2840(1).  Alabama. 
284(1(2).  Arkansas. 
2840(3).  Delaware. 
2840(4).  Missouri. 
2840(5).  Montana. 
2840(6).  Pennsylvania. 
2840(7).  Virginia. 
2840(8).  West  Virginia. 

2841.  Premeditation  and  deliberation  as  necessary  elements  of  murder  in 

first  degree. 
2841(1).  Arkansas. 
2841(2).  Colorado. 
2841(8).  Idaho. 
2841(4).  Indiana. 
2841(5).  New  Jersey. 
2841(6).  Texas. 
2841(7).  Virginia. 
2841(8).  West  Virginia. 
2841(9).  Wisconsin. 

2842.  What  constitutes  deliberate  and  premeditated  killing. 

2842a).  Alabama. 
2842(2).  Iowa. 
2842(3).  Montana. 
2842(4).  Nebraska. 
2842(5).  New  Jersey. 
2842(6).  North  Dakota. 
2842(7).  Pennsylvania. 

2843.  Killing  in  heat  of  passion  as  murder  In  first  degroe. 

2844.  Distinction  between  intent  to  kill  and  premeditated  design. 

2845.  Murder  in  second  degree. 

2845(1).  Alabama. 
2845(2).  California. 
2845(3).  Delaware. 
2845(4).  Michigan. 
2845(5).  Missouri. 
2845(6).  Montana. 
2845(7).  North  Carolina. 
2S45(8).  North  Dakota. 


INSTRUCTIONS  TO  JURIES  N04 

2846(9).  Pennsylvania. 
2845(10).  Texas. 
I  2846.    Same — Killing  In  passion  without  adequate  caose. 
2846(1).  Missouri. 
2846(2).  New  York. 
2846(3).  Texas. 
2846(4).  Virginia. 

2847.  Same — Killing  person  other  than  one  Intended. 

2848.  Same — New-born  babe  dying   because  of  assault  on  mother  wliOt 

pregnant  with  the  child. 

2849.  Same — ^Implied  malice 

2849(1).  Delaware. 
2849(2).  Texas. 

F.    Manslaughteb 

In  General 

2860.  What  constitutes. 

2860a).  Arkansas. 
2860(2).  Colorado. 
2850(3).  Delaware. 
2850(4).  Florida. 
2850(5).  lUinois. 
2850(6).  Indiana. 
2850(7).  Iowa. 
2850(8).  Michigan. 
2850(9).  Mississippi. 
2850(10).  North  Carolina. 
2850(11).  South  Carolina. 
2850(12).  Texas. 
2850(13).  Washington. 

2.    Voluntary  Manslaughter 

2861.  ISlements  of  voluntary  manslaughter. 

2851(1).  Delaware. 
2851(2).  Kentucky. 
2851(3).  Montana. 
2861(4).  Texas. 
2851(5).  West  VlrglnUu 

2852.  Absence  of  malice. 

2852(1).  Arkansas. 
2852(2).  Delaware. 
2852(3).  Oklahoma. 

2853.  Intention  to  kill. 

2854.  Killing  different  person  from  one  Intended. 
2856.    Advising,  In  heat  of  passion,  to  kill  another. 

2856.  Sudden  passion  inspired  by  sufficient  provocation. 

2856(1).  Alabama. 
2856(2).  California. 
2856(3).  Dehiware. 
2856(4).  South  Carolina. 
2856(5).  Texas. 

2857.  Character  or  force  of  imsslon. 

2858.  Necessity  of  adequate  cause  for  provocation. 

2859.  What  constitutes  adequate  cause  for  provocation. 

2859(1).  United  States. 
2859(2).  Colorado. 
2859(3).  Illinois. 
2859(4).  Missouri. 
2859(5).  South  Carolina. 
2859(6).  Texas. 

2860.  Looks,  gestures,  or  words  as  constituting  provocation. 

2860(1).  Alabama. 
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2860(2).  California. 
2860(3).  Delaware. 
2860(4).  Georgia. 
2860(5).    Illinois. 
2860(6).  Indiana. 
2860(1^.  Kansas. 
i  2861.    Assault,  or  assault  and  battery,  as  cause  for  proyocatiom 
286ia).  Alabama. 
2861(2).  Delaware. 
2861(3).  Missouri. 
2861(4).  Texas.     ' 

2862.  Killing  In  quarrel  originally  provoked  by  defendant 

2863.  Mutual  combat 

2863(1).  Alabama. 
2863(2).  Florida. 
2863(3).  Georgia. 
2863(4).  Illinois. 
2863(5).  North  Carolina. 
2863(6).  Oklaboma. 
2863(7).  Texas. 
2863(8).    Virginia. 
2863(9).  West  Virginia. 

2864.  Renewal  of  prior  contest  by  mutual  consent. 

2866.    Killing  officer  attempting  to  arrest  defendant  without  warrant 

2866.  Insulting  conduct  towards  defendant's  wife. 

2866(1).  Oklahoma. 
2866(2).  Texas. 

2867.  Assault  on  wife  of  defendant 

2868.  Adultery  by  deceased  with  wife  of  defendant 

2869.  Insults  to  female  relatives  of  defendant. 

2870.  Insulting  words  towards  female  friend  of  defendant 

2871.  Provocation  by  assault  upon  relative. 

2872.  Trespass  on  premises  of  another  as  provocation. 

2872a).  Delaware. 
2872(2).  Massachusetts. 

2873.  Condition  of  defendant's  mind  at  time,  of  killing. 

2873(1).  Texas. 
2873(2).  Virginia. 
2873(3).  Washington. 

2874.  Killing  under  immediate  influence  of  sudden  passion, 

2875.  Cooling  time. 

2875(1).  CaUfomia. 
2875(2).  Colorado. 
2875(3).  New  Jersey. 

2876.  Consideration  of  prior  circumstances  in  determining  sufficiency  of 

provocation. 

2877.  Same — Consideration  of  effect  of  intoxication. 

2878.  Effect  of  coexistence  of  malice  and  suddenly  aroused  passion. 

2878(1).  Alabama. 
2878(2).  Oklahoma. 

2879.  Mutual  agreement  to  commit  suicide. 

2880.  Shooting  at  party  offering  provocation  and  killing  another. 

2881.  Killing  by  wanton  and  reckless  firing  of  pistol. 

2882.  Killing  in  procuring,  or  attempt  to  procure,  an  abortion. 

2883.  ELilling  through  gross  negligence  in  medical  treatment 

3.    Involuntary  Mamlaughter 

2884.  Blements  of  offense. 

2884(1).  Arkansas. 
2884(2).  Delaware, 
2884(3).  lUinois. 
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2884(4).  Indian  Territory. 
2884(5).  Montana. 
I  2886.    Unintentional  killing  while  doing  unlawful  act 
2885(1).  Connecticut 
2885(2).  Michigan. 
'2885(3).  Oklahoma. 
2885(4).  Texas. 

2886.  Killing  in  assault  with  intent  to  inflict  merely  bodily  injury. 

2887.  Homicide  occurring  while  pointing  a  pistol  at  another  in  violatioD 

of  statute. 
2887(1).  Alabama. 
2887(2).  Delaware. 
2887(3).  (Georgia. 

2888.  Criminal  negligence. 

2889.  Same-^Killing  through  explosion  of  boiler. 

2890.  Same — Careless  handling  of  ^firearms. 

2890(1).  Kentucky. 
2890(2).  Oklahoma. 

2891.  Beckless  and  heedless  firing  of  gun* 

2891(1).  Arkansas. 
2891(2).  Iowa. 

2892.  Negligence  in  driving  'automobile, 

2892(1).  Arkansas. 
2892(2).  Connecticut 
2892(3).  Delaware. 
2892(4).  Abode  Island. 
2898.    Homidde  caused  by  driving  automobile  while  intoxicated. 

4.    Degrees  of  Manslaughter 

2894.    Manslaughter  in  first  degree. 

2894(1).  Alabama. 

2894(2).  Oklahoma. 
2896.    Manslaughter  in  second  degree. 

2896.  Manslaughter  in  third  degree. 

2896(1).  Missouri. 
2896(2).  Wisconsin. 

2897.  Manslaughter  in  fourth  degree. 

2897(1).  Kansas. 
2897(2).  Missouri. 

2898.  Conviction  of  aggravated  assault  and  battery. 

G.    Assault  with  Intent  to  Murder  or  Khx. 

2899.  Blements  of  oilense. 

2899(1).  Alabama. 
2899(2).  Arkansas. 
2899(3).  Delaware. 
2899(4).  Georgia. 
2899(5).  Illinois. 
2899(6).  Indiana. 
2899(7).  Kansas. 
2899(8).  Missouri. 
2899(9).  Texas. 

2900.  Same — What  constitutes  assault 

2900(1).  Oklahoma. 
2900(2).  Oregon. 

2901.  Same — ^Necessity  that  defendant  might  have  been  prosecuted  for 

murder  had  death  ensued. 

2902.  Same — Intent  to  Ivill  and  murder  as  essential  element  of  offense. 

2902(1).  Colorado. 
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2902(2).  Georgia. 
2902(3).  New  Mexico. 
2902(4).  Texas. 
2902(5).  Washington. 
f  2903.    Same — Intent  to  kill  unless  certain  demands  are  compiled  wltb. 

2904.  Same — Malice,  premeditation,  and  deliberation  as  essential  elements 

of  offense. 
2904(1).  Colorado. 
2904(2).  Delaware. 
2904(3).  Florida. 

2905.  Acting  nnder  influence  of  passion  aroused  by  adequate  provocation. 

2906.  Necessity  of  showing  ability  to  kill. 

2907.  Sudden  affray. 

2908.  Shooting  at  one  and  wounding  another. 

2909.  Accidental  shooting. 

2910.  Self-defense. 

2910(1).  Florida. 
2910(2).  Illinois. 
2910(3).  Indiana. 
2910(4).  Missouri. 
2910(5).  New  Mexica 
2910(6).  Oklahoma. 
2910(7).  Oregon. 
2910(8).  Texas. 

2911.  Same — Provocation  by  defendant 

2911(1).  Alabama. 
2911(2).  Indiana. 
2911(3).  Kentucky. 

2912.  Same— Duty  to  retreat 

2912(1).  Alabama. 
2912(2).  Indiana. 
2912(3).  Texas. 
2918.    Renewal  of  combat  by  defendant  after  attack  by  prosecuting  wit- 
ness has  ceased. 

2914.  Defending  against  assault  made  by  prosecuting  witness  to  prevent 

defendant  from  seeing  his  child. 

2915.  Insulting  words  as  Justification. 

2916.  Fight  by  mutual  consent. 

2916(1).  Indiana. 
2916(2).  Texas. 

2917.  Defending  against  intrusion  into  room  or  resisting  arrest 

2918.  Resistance  by  defendant  of  arrest  in  ignorance  of  official  capacity  of 

person  making  arrest 

2919.  Wounding  one  while  defending  against  assault  by  another* 

2920.  Shootijig  to  alarm. 

2921.  Oonviction  of  included  offense. 

2921(1).  Kansas. 
2921(2).  Missouri. 

2922.  Ck>nviction  of  aggravated  assault 

2923.  Conviction  of  common  assault 

2923(1).  Delaware. 
2923(2).  Missouri. 
2923(3).  Texas. 

H.    Justifiable  ob  Excusable  Houicidk 

1.    In  General 

2924.  What  constitutes. 

2924(1).  Oklahoma. 
2924(2).  South  Carolina. 
2924(3).  Virginia. 
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z.    Accidental  Hcmicide  or  Homicide  hy  liiiodventure 

f  2925.    NonllabiUty  for  accidental  kiUisg. 
2925(1).  Alabama. 
2925(2).  Pennsylvania. 
2925(8).  Texas. 
2925(4).  West  VirSlnla. 

2926.  What  constitutes. 

2926(1).  Delaware. 
2926(2).  Kentucky. 
2926(3).  Oklahoma. 
2926(4).    Pennsylyanla. 
2926(5).  Texas. 
2926(6).  Washington. 

2927.  Firing  gun  without  Intending  to  do  so. 

2927(1).  Texas. 
2927(2).  West  Virginia. 

2928.  Oun  fired  during  struggle  for  its  possession. 

2928(1).  Mississippi.   , 
2928(2).    Missouri. 
2928(3).    New  Mexico. 
2929i    Accidental  killing  while  attempting  to  compel  deceased  to  leaTe  de- 
fendant's premises. 

2980.  Firing  gun  to  alarm  trespasser  or  supposed  trespasser. 

2930(1).  Delaware. 
2930(2).  Texas. 

2981.  Accidentally  killing  one  person  while  defending  against  another. 

2931(1).  Kentucky. 
2931(2).  T^as. 
2932.    Killing  with  Instrument  not  calculated  to  produce  death. 

8.    KilUnff  in  EaerdBe  of  Authority  or  Duty 

2988.    Killing  by  oflScer  In  execution  of  legal  process. 
2933(1).  Alabama. 
2933(2).  Oklahoma. 

2934.  Killing  by  officer  in  attempt  to  arrest  deceased. 

2934(1).  Alabama. 
2934(2).  Kentucky. 
2934(3).  New  Mexico. 
2934(4).  Oklahoma. 
2934(5).  South  Carolina. 

2935.  Same — Duty  of  officer  to  give  notice  of  purpose  to  arrest 

2936.  Same — ^Duty  of  officer  not  to  use  unnecessary  force. 

2937.  Killing  by  defendant  while  assisting  in  execution  of  legal  process. 

2938.  Assault  made  by  deceased  while  resisting  arrest  for  breach  of  the 

peace. 

2939.  Killing  of  escaping  prisoner  by  otacer. 

2940.  Killing  by  officer  of  person  attempting  to  rescue  prisoner. 

2940(1).  Kentucky. 
2940(2).  North  Carolina. 

2941.  Killing  by  private  citizen  while  attempting  to  arrest  deceased. 

4.    Killing  in  Self-Defeme, 

2942.  General  rule. 

2942(1).  United  States. 
2942(2).  Alabama. 
2942(3).  Arizona. 
2942(4).  Arkansas. 
2942(5),  California. 
2942(6).  Delaware. 
2942(7).  Idaho. 
2942(8).  IlUnoia 
2942(9).  Iowa, 
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2942(10).  Kansas. 
2942(11).  Kentucky. 
2942(12).  Missouri. 
2942(13).  Nebraska* 
2942(14).  Ohio. 
2942(15).  OklahonuL 
2942(16).  Oregon. 
2942(17).  South  Carolina. 
2942(18).  South  Dakota. 
2942a9).  Texas. 
2942(20).  West  Virginia. 
i  2943.    Ri^t  to  kill  in  self-defense  as  based  upon  the  law  of  necessity. 
2943(1).  Illinois. 
2943(2).  Missouri. 
2948(3).  South  Carolina. 
2943(4).  Texas. 

2944.  ProTocation  of  difficulty  or  aggression  by  defendant  as  affecting 

right  to  set  up  self-defense^ 
2944(1).  Alabama. 
2944(2).  Arkansas. 
2944(3).  Florida. 
2944(4).  C^rgia. 
2944(5).  lUinois. 
2944(6).  Kentucky. 
2944(7).  Louisiana. 
2944(8).  Missouri. 
2944(9).  New  Mexico. 
2944(10).  Oklahoma. 
2944(11).  South  Carolina. 
2944(12).  Tennessee. 
2944(13).  Texas. 
2944(14).  Virginia. 
2944(16).  Washington. 

2945.  Same — Seeking  out  deceased  In  his  own  home. 

2946.  Provoking  of  difficulty  by  defendant  without  intent  to  do  serious 

DOdlly  injury. 

2947.  Withdrawal  by  defendant  after  aggression* 

2947(1).  Arkansas. 
2947(2).  Georgia. 
2947(3).  Kentucky. 
2947(4).  Louisiana. 
2947(5).  MississlppL 
2947(^>  Tennessee. 

2948.  Assault  by  deceased  preceded  by  mutual  insults. 

2949.  Duty  not  to  choose  path  which  is  likely  to  lead  to  an  anticipated 

combat 

2950.  Killing  in  an  attempt  to  secure  an  apology  from  deceased  for  insult- 

ing wife  of  defendant 

2961.  Arming  by  defendant  to  protect  himself  against  another  than  de- 

ceased. 

2962.  Killing  in  mutual  combat 

2952(1).  Alabama. 
2952(2).  Arkansas. 
2952(3).  Georgia. 
2952(4).  Kentucky. 
2952(5).  Texas. 
2952(6).  West  Virginia. 
2968.    Killing  in  sudden  brawl  or  quarrtL 
2953(1).  Arkansas. 
2953(2).  California. 
2953^).  Kentucky. 
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I  2954.    Killing  in  mutual  combat  pursuant  to  previously,  formed  design. 
2956.    Killing  in  quarrel  proTOked  by  defendant  for  8U<^  purpose. 
2955(1).  Georgia. 
2955(2).  IlUnois. 

2956.  Provoking  combat  with  design  to  use  deadly  weapon  In  emergency. 

2957.  Abandonment  of  mutual  combat  by  defendant. 

2957a).  Illinois. 
2957(2).  Texas. 
295d.    Homicide  occurring  in'  attempt  by  defendant  to  eject  trespasser  from 
his  land. 

2959.  Right  of  one  sought  to  be  arrested  to  resist  use  of  excessive  force  by 

office. 

2960.  Killing  in  resisting  excessive  use  of  force  to  prevent  defendant  from 

committing  a  felony. 

2961.  Nature  of  assault  by  deceased  and  imminence  of  danger. 

2961(1).  United  State& 

2961(2).  Alabama. 

2961(3).  Arkansas. 

2961(4).  Idaho.  ' 

2961(5).  Illinois. 

2961(6).  Iowa. 

2961(7).  Kentucky. 

2961(8).  Mississippi. 

2961(9).  Missouri. 

2961(10).  Oklahoma. 

2961(11).  Oregon. 

2961(12).  Tennessee. 

2961(13).  Texas. 

2961(14).  Washington. 

2962.  Same — Assault  with  hand  or  fist 

2963.  Right  to  kill  to  avoid  great  bodily  hann. 

2964.  Fear  of  bodily  injury  less  than  felony. 

2965.  Belief  by  defendant  in  danger  and  reas<Miable  cause  tor  such  belief 

as  justification  for  killing. 
2965(1).  Alabama. 
2965(2).  Arkansas. 
2965(3).  Colorado. 
2965(4).  Delaware. 
2965(5).  Illinois. 
2965(6).  Indiana. 
2965(7).  Kentucky. 
2965(8).  Louisiana. 
2965(9).  Mississippi. 
29t^(10).  Missouri. 
2965(11).  Nebraska. 
2965(12).  New  Mexico. 
2965(13).  North  Carolina. 
2965(14).  Oklahoma. 
2965(15).  Oregon. 
29t>5(16).  Pennsylvania. 
2965(17).  Texas. 
2965(18).  Washington. 
2965(19).  West  Virginia. 

2966.  Necessity  of  belief  of  defendant  in  danger, 

2966(1).  Missouri. 
2966(2).  Texas. 

2967.  Nece^i^  that  belief  in  danger,  and  not  spirit  of  revenge,  should  a^ 

tuate  defendant 
2967(1).  Arizona. 
2967(2).  Georgia. 
2967(3).  Illinois. 
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S  296S.    Necessity  of  reasonable  ground  to  apprehend  danger  to  life. 
2968(1).  Alabama. 
2968(2).  Arkansas. 
2968(3).    Ck)lorado. 
2968(4).  ConnectiCQt 
2968(5).  Delaware. 
2968(6).  Florida. 
2968(7).  Georgia. 
2968(S).  Idaho. 
2968(9).  Iowa. 
£968(10).  Michigan. 
2968(U).  MlssissippL 
2968(12).  Missouri. 
2968(13).  Montana. 
2968(14).  Nebraska. 
2968(15).  North  DakotiL 
2968(16).  Ohio. 
2968(17).  Oklahoma. 
2968(18).  Oregon. 
2968(19).  Soutl.  Carolina. 
2968(20).  Tennessee. 
2968(21).  Texas. 
2968(22).  VirgiBia. 

2969.  Necessity  of  overt  act  indicatire  of  danger. 

2969(1).  Oklahoma. 
2969(2).  Virginia. 
2969(3).  West  Virginia. 

2970.  Appearance  ot  drcumstanoes  to  defendant  at  time  of  killing  as  test 

of  danger. 
2970(1).  Alabama. 
2970(2).  Arkansas. 
.  2970(3).  Kansas. 
2970(4).  Kentucky. 
2970(£^.  MississippL 
2970(6).  Missouri. 
2970(7).  North  Carolina. 
2970($.  Oklahoma. 
2970(9).  South  Carolina. 
2970(10).  South  Dakota^ 
2970(11).  Texas. 
2970(12).  Utah. 
2970Ct3).  Vermont. 
2970(14).  West  VirginU. 

2971.  Condlticm  of  defendant's  mind  at  very  time  of  homicide. 

2972.  Matters  considered  in  determining  reasonabliuess  of  apprehension 

of  defendant. 
2972(1).  Colorado. 
2972(2).  Delaware. 
2972(3).  Kentucky. 
2972(4).  Texas. 

2973.  Same— Effect  of  hostile  demonstrations  of  companion  of  deceased. 

2974.  Same — Character  of  deceased  for  violence. 

2974(1).  Alabama. 
2974(2).  Missouri. 
2974(3).  Oklahoma. 

2975.  Same — ^Relative  size  and  strength  of  parties. 

2976.  Prior  dlliiculties  with  deceased  and  threats  by  him  as  bearing  on  rea- 

sonableness of  apprehension  of  danger. 
2976(1).  Arkansas. 
2976(2).  Delaware. 
29^/6(3).  Georgia. 
2976(4).  MississippL 
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2076(5).  Missouri. 
2976(d).  Oklahoma. 
2976(7).  Texas. 
f  2977.    Same — Threats  in  presence  of  defendant 

2978.  Same — Threats  communicttted  by  others. 

2978(1).  Missouri. 
2978(2).  T^xas. 

2979.  Same — Communication  of  alleged  threats  not  actually  mada 

2979(1).  Texas. 
2979(2).  Virginia. 

2980.  Duty  to  retreat. 

2980(1).  Alabama. 
2980(2).  Arkansas. 
2980(3).  California. 
2980(4).  Colorado. 
.  2980(5).  Delaware. 
2980(6).  Iowa. 
2980(7).  Kansas. 
2980(^.  Louisiana. 
2980(9).  North  Carolina. 
2980(10).  Oklahoma. 
2980(11).  Oregon. 
2980(12).  South  Carolina. 
2960(13).  South  Dakota. 
2980(14).  Texas. 
2980(1{Q.  Vermont. 
2980(16).  Wisconsin. 

2981.  Same — ^Duty  as  dependent  on  whether  peril  will  be  Increased. 
2962.    Duty  to  retreat  where  one  attacked  in  hla  own  home  or  on  his  own 

premises. 
2982(1).  Alabama. 
2962(2).  Connecticut 
2982(3).  Florida. 
2982(4).  Oklahoma. 
2982(5).  South  Carolina. 
2982(6).  West  Virginia. 

2983.  Bight  to  arm  in  anticipation  of  attack. 

2983(1).  Mississippi. 
2983(2).  Missouri. 
2983(3).  Oklahoma. 
2983(4).  Texas. 

2984.  Right  to  strike  in  anticipation  of  attack. 

2986.    Duty  not  to  use  greater  force  to  repel  attack  than  reasonably  ap- 
pears to  be  necessary. 

2985(1).  Arkansas. 

2985(2).  CaUfornia. 

2985(3).  Colorado. 

2985(4).  Delaware. 

2985(5).  Iowa. 

2985(6).  Kansasi. 

2985(7).  liOtilsiana. 

2985(8).  Missouri. 

2985(9).  Ohio. 

2966(10).  Oklahoma. 

2985(11).  Texas. 

2966(12).  Washington. 

2985a3).  West  Virginia. 
2986.    Same — Continuing  combat  after  disabling  deceased. 

2986(1).  Arkansas, 

2086(2).  Texas. 
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I  2967.    Right  of  pursuit  in  self-defense. 
2987a).  California. 
2987(2).  Texas. 
2968.    Killing  of  one  coming  to  assistance  of  another  who  is  attacking  de- 
fendant * 

2989.  Commlssiqp  of  other  offense  as  affecting  right  of  self -defense. 

2990.  Consistency  of  defenses  of  insanity  and  of  self-defense. 

5.    Killitiff  in  Defense  of  Another 

2991.  Right  to  kill  in  defense  of  another. 

2991(1).  Kentucky. 
2991(2).  Nevada. 
2991(3).  Texas. 

2992.  Defense  of  relative  or  member  of  family. 

2992(1).  Arkansas. 
2992(2).  Kentucky. 
2992(3).  Michigan. 
2992(4).  Oklahoma. 
2992(5).  Texas. 

2993.  Defense  of  wife. 

2993(1).  Iowa. 
2993(2).  Oklahoma. 

2994.  Defending  against  rape  of  female  rdative. 

2995.  E^illing  by  another  in  defense  of  defendant  at  advice  of  latter. 

2996.  Killing  by  defendant  pursuant  to  previously  formed  design. 

2997.  Necessity  of  reasonable  apprehension  of  danger  to  p^son  defended. 
2998).    Matters  considered  in  determining  necessity  of  killing. 

2999.    Same— Threats  of  deceased. 

3(X)0.    Assault  provoked  by  person  defended. 

3001.    Duty  to  use  no  more  force  than  necessary. 

6.    Other  Mdteri  ExcuHng  or  Justifying  MonUdde 

8002.    Defense  of  home  or  dwelling  house. 
3002(1).  Arkansas. 
3002(2).  Florida. 
3002(3).  Illinois. 
3002(4).  Kentucky. 
3002(6).  Minnesota. 
3002(6).  Missouri. 
3002(7).  South  Carolina. 
3002(8).  Texas. 
3002(9).  Washington. 
3002(10).  West  Virginia. 

8008.  Same — What  constitutes  home  or  dwelling  house. 

3004.    Killing  in  attempt  to  eject  deceased  from  premises  of  defendant 

3004(1).  Iowa. 

3004(2).  Texas. 
8005.    Killing  in  attempt  to  prevent  commission  of  crime. 

3006.  Killing  to  prevent  theft 

3007.  Right  to  kill  in  defending  against  attempted  rape. 

3008.  Taking  life  in  preservation  of  peace  in  place  of  business  of  defend- 

ant 

8009.  Killtng  of  deceased  in  resisting  his  attempt  to  enter  home  of  another 

to  see  child  of  deceased. 

3010.  Killing  to  escape  arrest. 

3011.  Resistance  by  accused  of  arrest  without  warrant 

3011(1).  Alabama. 
3011(2).  West  Virginia. 
8012.    Killing  in  defense  of  property  or  in  resisting  attempted  trespass  by 

deceased. 
8012(1).  Mississippi 
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8012(2).  Oklahoma. 
3012(3).  Texas. 
f  3013.    Homicide  in  defending  rightful  possession  of  land.     ^ 
8014.    Killing  mider  erroneous  belief  that  deceased  is  stealing  property  of 
defendant. 

3015.  Bad  reputation  of  deceased  or  character  of  dec^sed  for  violeace. 

3015(1).  Alabama. 
^15(2).  Georgia. 
3015(3).  Oklahoma. 

3016.  Threats  of  deceased  as  Justification  for  killing. 

3016(1).  Alabama. 
3016(2).  Missouri. 
3016(3).  West  Virginia. 

3017.  Provocation  as  Justifying  or  excusing  homicide, 

3018.  Insulting  words  and  conduct 

3pl8(l).  Missouri. 
3018(2).  Nevada. 
3018(3).  Oklahoma. 

3019.  Unfaithfulness  of  deceased  as  wife  of  defendant. 

3020.  Justification  on  ground  of  duress. 

I.    Pleading  and  Pboov 

3021.  Proof  of  nanie  of  deceased  as  alleged. 
30221.    Included  offenses. 

3022(1).  Alabama. 
3022(2).  Louisiana* 
3022(3).  Nebraska. 
3022(4).  Oregon. 
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3023.  Presumptions  and  burden  of  proof — Perpetrator  of  crime. 

3024.  Presumptions  with  respect  to  intention  and  malice. 

3025.  Presumption  that  one  Intends  the  usual  and  natural  consequences  of 

his  acts. 
3025(1).  New  York. 
3025(2).  Ohio. 
3025(3).  Oklahoma. 
3025(4).  West  Virginia. 

3026.  Presumption  of  intent  or  malice  where  killing  by  defendant  is  es- 

tablished or  admitted. 
3026(1).  Alabama.    ^ 
3026(2).  Arizona. 
3026(3).  Arkansas. 
8026(4).  California. 
3026(5).  Connecticut 
8026(6).  Delaware. 
8026(7).  Georgia. 
8026(8).  Idaho. 
3026(9).  Illinois. 
8026(10).  MonUna. 
31026(11).  North  Carolina 
8026(12).  Oklahoma. 
3026(13).  South  Carolina. 
3026(14).  Washington. 
3026(15).  West  Virginia. 

3027.  Presumption  of  Intent  from  deliberate  killing. 

3028.  Presumption  as  to  intent  from  character  of  weapon  used. 

3029.  Presumption  of  intent  or  malice  from  use  of  deadly  weapon* 

3029(1).  United  States. 
3029(2).  Alabama. 
3029(3).  Arizona. 
3029(4).  California. 
3029(5).  Colorado. 
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3029(6).  Delaware. 
8029(7).  Georgia. 
3029(8).  Indiana. 
3029(9).  Iowa. 
8029(10).  Kansas. 
8029(11).  Michigan. 
3029(12).  MissoorL 
3029(13).  Nebraska. 
3029(14).  New  Jersey* 
3029(15).  Oliio. 
8029(1^.  Oregon. 
8029(17).  Pennsylvania. 
3029(18).  South  Carolina. 
8029(19).  Virginia. 
3029(20).  West  Virginia. 
8029(21).  Wisconsin. 
{  3030.    Same— Direction  of  weapon  agahist  a  vital  part 
3030(1).  Indiana. 
3030(2).  Missouri 
3030(3).  Nebraska. 
3080(4).  Pennsylvania. 

3031.  Presumption  and  burden  of  proof  as  to  degree  of  offense,  where  hom- 

icide by  defendant  established. 
8031(1).  TTnited  States. 
8031(2).  Florida. 
8031(3).  New  Jersey. 
8031(4).  North  CJarolina. 
8031(5).  Pennsylvania. 
8031(6).  Virginia. 
3031(7).  Washington. 
3031(9.  West  Virginia. 

3032.  Presumption  that   fresh  provocation    Influenced  defendant  rather 

than  old  grudge. 
8032(1).  Indian  Territory. 
3082(2).  West  Virginia. 

3033.  Burden  of  proof  with  respect  to  issue  of  self-defense. 

3033(1).  Alabama. 
3033(2).  California. 
8(^(3).  Delaware. 
8083(4).  Iowa. 
8033(6).  MississippL 
8033(^.  Missouri. 
8033(7).  New  Jersey. 
3033(8).  North  Dakota. 
3033(0).  Oregon. 
3033(10).  South  Dakota. 

3034.  Presumption  from  character  of  weapon  used  by  deceased  as  to  his 

intent 

3035.  Presumption  from  absence  of  motive  for  alleged  acts  of  deceased. 

3036.  Burden  of  proof  where  killing  alleged  to  be  accidental. 
'     3036(1).  Oklahoma. 

3036(2).  West  Virginia. 

3037.  Presumptions  and  burden  of  proof  on  issue  of  sanity. 

3087(1).  Alabama. 

3037(2).  Florida. 

3037(3).  Georgia. 

3037(4).  Illinois. 

3037(6).  Kentucky. 

8037(6).  Missouri. 

8037(7).  New  Jersey. 

3087(8).  Oklahoma. 

3037(9).  Virginia. 
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f  8038.    Presnmption  of  tnsanity  from  lack  of  motive  tor  killing. 
3088(1).  California. 
8038(2).  Wisconsin. 

3039.  Presumption  as  to  continuance  of  insanity. 

3040.  Presumption  raised  by  former  adjndicatiOQ  of  insanity. 

3041.  Burden  of  proof  with  respect  to  fact  of  Intoxication. 

3042.  Matters  considered  in  determining  question  of  malice  or  inteatlon  oC 

defendant. 
8042(1).  California. 
3042(2).  Colorado. 

3043.  Eridence  considered  in  determining  whether  defendant  gronly  car^ 

less  in  handling  firearms. 

3044.  Matters   considered  in  determining  question  of  premeditation  and 

deliberati<Mi. 

3045.  Consideration  of  threats  of  defradant  on  question  of  malice. 

3046.  BViilure  of  defendant  to  demand  an  inquest. 

3047.  Dying  declarations. 

3047(1).  G^rgia. 

8047(2).  Iowa. 

8047(3).  Nebradca. 

3047(4).  Wisccmsin. 
^048.    Same — Sense  of  impending  death. 

3048a).  California. 

3048(2).  Iowa. 
3049.    Same — ^Declarations  made  in  spirit  of  ill  wUl  to  defendant 
3060.    Same — ^Value  and  weight  as  evidence. 
•  3060(1).  Mississippi. 

3050(2).  Missouri. 

8050(8).  Wisconsin. 

3051.  Acts  or  declarations  of  co-conspirator  as  evidence  against  defendant 

3052.  Matters  considered  on  question  of  assault  with  intent  to  kill  or  mur- 

der. 

3053.  Matters  considered  on  issue  of  self-defense. 

3053(1).  Arkansas. 
8058(2).  lUinois. 
3058(8).  Kentucky. 
8053(4).  New  York'. 
8053(5).  Texas. 
8054.    iSame — Lncommunicated  threats  of  deceased  as  bearing  on  his  in- 
tent to  proTOke  diificulty. 
3054(1).  Missouri. 
3054(2).  South  Dakota. 
3054(3).  Texas. 

3055.  Same— Good  character  of  defendant 

3056.  EMfect  of  previous  reputation  of  defendant  as  a  man  of  peactti 

8056(1).  (JeorgU. 

8056(2).  Missouri. 

8056(3).  Oregon. 
8057.    Character  of  deceased  for  violence. 
3058.    (3ood  character  of  deceased  for  peace. 

8059.  Matters  considered  in  determining  issue  of  sanity* 

3059(1).  Arkansas. 
3059(2).  CaUfomia. 
3059(3).  Michigan. 
8059(4).  ^iissouri 
3059(5).  Texas. 

8060.  Weight  of  expert  testimony  on  issue  of  sanity. 

3060(1).  Indiana. 
8060(2).  Missouri. 

8061.  Same — ^As  dependent  on  truth  of  assumptions  in  hypothetical  ques- 

tions. 
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I  3002.    E^ffect  of  former  adjudication. 
3062(1).  Missouri. 
3062(2).  Oklahoma. 

3063.  Limiting  effect  of  evidence. 

3063(1).  Kentucky. 
3063(2).  Oklahoma. 

3064.  Same — ^Evidence  as  to  insanity. 

3065.  Same— Prior  difficulties. 

3066.  Same— Threats  'of  deceased. 

3067.  Limiting  effect  of  evidence  as  to  ccmtradlctory  statements  of  wit- 

ness. 
306&    Sufficiency  of  evidence. 
3068(1).  Alabama. 
3068(2).  Indiana. 
8068(8).  Missouri. 
8068(4).  Oklahoma. 
8068(6).  West  Virginia. 
8068(6).  Wyoming. 

3069.  Same— Proof  of  corpus  delicti 

3070.  Same— As  to  Identity  of  perpetrator  of  crime. 

307(K1).  Alabama.^ 
3070(2).  lUinols. 
3070(3).  West  Virginia. 
307L    Same— Of  intent  to  kllL 
3071(1).  Arkansas. 
3071(2).  Washington. 

3072.  Sufficiency  of  evidence  of  intent  in  prosecution  for  assault  with  in* 

tent  to  commit  murder. 
3072(1).  Delaware. 
3072(2).  Illinois. 

3073.  Sufficiency  of  evidence  to  show  malice  aforethought. 

3074.  .  Sufficiency  of  evidence  of  conspiracy  to  murder. 

3074(1).  Texas. 
3074(2).  Washington. 

3075.  Sufficiency  of  evidence  on  question  of  self-defense. 

3075(1).  California. 
3075(2).  Oklahoma. 
3075(3).  South  Dakota. 
3075(4).  Utah. 

3076.  Sufficiency  of  evidence  as  to  whether  killing  acddentaL 

3077.  Sufficiency  of  evidence  on  issue  of  insanity  of  accused. 

8077(1).  Illinois. 
3077(2).  Indiana. 
3077(3).  Louisiana. 
8077(4).  Michigan. 
3077(5).  Missouri. 
3077(6).  Oklahoma. 

3078.  Effect  of  confession. 

80/8(1).  Arkansas. 
3078(2).  Florida. 

3079.  Circumstantial  evidence. 

3080.  Effect  of  reasonable  doubt  as  to  degree  of  offense  or   character  of 

admitted  or  established  homicide. 
3080(1).  Colorado. 
3080(2).  Kentucky. 
8080(3).  Mississippi. 
3080(4).  Missouri. 
3080(5).  Oklahoma. 
8080(6).  Texas. 

3081.  Effect  of  reasonable  doubt  as  to  aiding  and  abetting  by  defendant. 

8081(1).  Alabama. 
3081(2).  California. 
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K.    FoBM  or  Vebdict  and  Punishment 

§  3082.    Form  of  verdict, 

3082(1).  United  States. 
3082(2).  Colorado. 
3082(3).  Missouri. 
3082(4).  South  Carolina. 

3083.  Same — Where  defense  of  insanity  is  set  up. 

3084.  Province  of  jury  in  determining  punishment. 

3084(1).  California. 
3084(2).  Kentucky. 
3084(3).  Oklahoma. 

3085.  Specifying  degree  of  offense  and  assessing  punishment. 

A.    In  General 

§  2782.    What  constitutes  homicide  and  the  different  grades  thereof 

§  2782(1).    Colorado 

You  are  instructed  that  the  prisoner  at  the  bar  is  charged  in  the 

indictment  with  murder  of r-  on  the day  of last, 

in  this  county.  Under  this  indictment  you  may  find  the  prisoner 
guilty  of  murder  as  charged  in  the  indictment,  which  will  subject 
him  to  imprisonment  in  the  penitentiary  for  and  during  his  natural 
life ;  or  you  may  find  him  guilty  of  murder  with  premeditation  and 
deliberation,  the  penalty  of  which  is  death.  If  the  evidence  will  not 
warrant  a  verdict  of  murder  you  may  find  him  guilty  of  manslaugh- 
ter, the  punishment  for  which  offense  is  imprisonment  in  the  peniten- 
tiary for  a  term  not  exceeding years ;  or  if  you  find  the  pris- 
oner acted  in  necessary  self-defense  you  may  find  him  not  guilty. 
Your  verdict,  whatever  it  shall  be,  must  be  the  result  of  a  careful 
consideration  and  comparison  of  all  the  evidence  before  you,  and 
an  intelligent  and  conscientious  application  of  the  facts  to  the  law 
of  the  case.* 

§  2782(2).     Oklahoma 

You  are  instructed  that  homicide  is  the  killing  of  one  human  be- 
ing by  another.  Homicide  is  either  murder,  manslaughter  in  the 
first  degree,  manslaughter  in  the  second  degree,  excusable  homicide, 
or  justifiable  homicide.  You  are  instructed  that  there  is  no  evi- 
dence in  this  case  showing,  or  tending  to  show,  that  the  homicide 
in  this  case  is  manslaughter  in  the  second  degree,  and  that  degree 
of  homicide  will  not  be  defined  to  you,  further  than  to  say  that  it 
is  certain  kinds  of  negligent,  but  unintentional,  killings.  You  are 
further  instructed  that  there  is  no  evidence  in  this  case  showing, 
or  tending  to  show,  that  the  homicide  in  this  case  was  excusable 
homicide,  and  that  degree  of  homicide  will  not  be  defined  to  you 
further  than  to  say  that  it  is  a  certain  kind  of  accidental  killings.* 

1  May  V.  People,  6  P.  816,  8  CJolo.  «  McDaniel  v.  States  127  P.  358,  8 
210.  OkL  Cr.  209. 
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{  2782(3).   South  Carolina 

The  court  instructs  the  jury  that  in  every  homicide  the  first  in- 
quiry is,  of  course,  Did  the  deceased  party  ,conie  to  his  or  her  death 
at  the  hand  of  the  party  charged?  Sometimes  this  is  a  matter  of 
painful  investigation,  but  in  this  instance  you  are  relieved  from 
any  further  inquiry  into  that  fact,  because  it  is  not  denied  that 
the  deceased  came  to  his  death  at  the  hands  of  the  defendant,  the 
prisoner  at  the  bar.  Then  your  inquiry  will  be,  What  was  the 
nature  of  that  killing?  A  man  has  been  killed,  a  citizen  has  had 
his  life  taken,  and  you  are  called  upon  to  inquire  what  was  the 
nature  of  that  killing.  Was  it  a  crime  ?  If  it  was  not  a  crime,  the 
defendant  will  go  acquitted  at  your  hands.  If  it  was  a  crime,  what 
was  the  nature  of  that  crime?  Every  homicide  is  either  justifiable, 
excusable,  or  felonious.^ 

Yon  are  instructed  that  the  only  kind  of  homicide  that  the  law 
punishes  is  called  felonious,  and  that  is  of  two  classes ;  one  is  mur- 
der, and  the  other  manslaughter.  Murder  is  the  killing  of  a  per- 
son with  malice  aforethought,  expressed  or  implied.  Manslaughter 
is  the  unlawful  killing  of  a  person  without  malice — without  malice 
expressed  or  implied.  It  is  also  defined  to  be  a  killing  upon  sud- 
den heat  and  passion  and  upon  provocation.  That  is  a  familiar 
definition  of  manslaughter.^ 

S  2782(4).    West  Virginia 

The  court  instructs  the  jury  that  in  the  indictment  in  this  case 
there  is  charged  murder  of  the  first  degree,  murder  of  the  second 
degree,  voluntary  manslaughter,  involuntary  manslaughter,  and  as- 
sault and  battery.  Murder  of  the  first  degree  is  punished  in  this 
state  by  death  or  confinement  in  the  penitentiary  for  life.  Murder 
of  the  second  degree  is  punished  by  confinement  in  the  penitentiary 
not  less  than nor  more  than years.  Voluntary  man- 
slaughter is  punished  by  confinement  in  the  penitentiary  not  less 
than nor  more  than years.  Involuntary  manslaugh- 
ter and  assault  and  battery  are  misdemeanors,  and  punished  by 
confinement  in  jail,  or  fine,  or  both.* 

§  2783.     Intent  to  kill 

I  2783(1).    Indiana 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant,  administered  to  the  deceased  cantharides  for  the 
purpose  of  exciting  her  sexual  passions,  and  thereby  and  by  means 
thereof  enabling  him  more  easily  to  have  sexual  intercourse  with 
her,  and  death  resulted  from  such  administration,  and  such  drug 

B  State  T.  Bodle,  11  S.  B.  624,   33  «  State  v.  Dodds,  46  8.  £.  228,  54 

S.  C.  117.  W.  Va.  289. 

4  State  Y.  Bodle,  11  S.  E.  G24,  33 
S.  C.  117. 
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« 

was  so  administered  by  said  defendant  without  any  intention  or 
purpose  to  kill  the  said  deceased,  then,  under  that  state  of  facts, 
you  cannot  find  the  defendant  guilty  of  murder.* 

f  2783(2).    Texas 

You  are  instructed  that,  in  all  cases  of  homicide,  the  law  requires 
as  an  element  of  guilt  an  intent  to  kill ;  and  if,  in  this  case  you  find 

that  defendant  did  not,  when  he  struck (if  you  find  he  did 

strike  him),  intend  to  kill  him,  then  you  should  acquit  him  of  all 
grades  of  homicide,  and  inquire  only  as  to  whether  he  is  guilty  of 
an  aggravated  assault.'' 

§  2784.     Necessity  of  showing  motive 

§  2784(1).   United  States 

You  are  instructed  that  by  the  term  "implied  malice"  is  meant 
that  in  the  case  charged  the  evidence  shows  that  the  party  charged 
committed  the  act,  and  that  it  was  intentional  and  unlawful,  that 
is,  without  justifiable  excuse,  and  the  evidence  fails  to  reveal  the 
motive  why  the  person  committed  the  act.  In  that  state  of  case 
the  law  attaches  or  implies  malice  to  the  nature  of  the  act  done; 
that  is,  the  taking  of  human  life  without  justifiable  excuse.  Where 
the  evidence  fails  to  show  that  it  was  done  upon  express  malice, 
yet  it  shows  that  the  party  charged  intentionally  did  the  act  with- 
out lawful  excuse,  malice  is  inferred,  although  the  evidence  may 
not  disclose  any  motive  whatever,  and  therefore  if  the  killing  was 
intentional  and  without  justifiable  excuse,  although  no  motive  is 
shown  for  it,  the  party  would  be  guilty  of  murder  and  should  be 
convicted  therefor,  unless  excused  upon  the  ground  of  insanity 
or  the  want  of  mental  capacity  to  form  a  criminal  intent.  There- 
fore in  this  case  it  is  not  material,  so  far  as  the  question  of  g^ilt 
or  innocence  is  concerned,  that  the  evidence  fails  to  show  any  mo- 
tive for  the  killing,  because  if  the  killing  was  intentional  and  was 
not  justifiable,  the  law  implies  the  criminal  intent,  and,  unless  re- 
butted by  testimony,  would  justify  a  conviction,  provided  the  evi- 
dence shows  that  the  party  charged  had  sufficient  mental  ability  to 
be  held  responsible  for  his  acts.* 

§  2784(2).    Calif omia 

You  are  instructed  that  the  evidence  or  nonevidence  of  a  motive 
for  tl;ie  commission  of  the  crime  charged  in  this  case  is  an  important 
question  of  fact  which  must  be  considered  by  you  with  all  of  the 
evidence  in  this  case  as  a  circumstance  tending  to  show  the  guilt 
or  innocence  of  the  accused.    The  failure  of  a  proof  of  motive,  if 

« BeddteUieimer  ▼.   State,  54  Ind.  sHotema  v.  U.  S.,  22  S.  (X  895, 

128.  186  U.  S.  413,  46  L.  Ed.  1225. 

7  Daoforth  v.  State,  69  S.  W.  159, 
44  Tex,  Or.  Rw  105. 
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there  has  been  such  a  failure  in  this  case,  is  a  circumstance  in  favor 
of  the  innocence  of  the  defendant ;  and,  if  you  find  upon  a  careful 
examination  of  all  the  evidence  that  it  fails  to  show  any  motive, 
cause,  or  reason  on  the  part  of  the  defendant  for  the  killing  of 

the  deceased, ,  if  you  find  beyond  a  reasonable  doubt  that 

the  said was  killed,  then  you  must  consider  that  fact  in 

determining  the  guilt  or  innocence  of  the  defendant.  In  criminal 
cases  the  proof  of  the  moving  cause  is  permissible,  and  oftentimes 
valuable,  but  it  is  never  essential.  Where  the  perpetration  of  the 
crime  has  been  brought  home  to  the  defendant,  the  motive  for  its 
commission  becomes  unimportant.  Evidence  of  motive  is  some- 
times of  assistance  in  removing  doubt  and  completing  proof  which 
might  otherwise  be  unsatisfactory,  and  that  motive  may  be  shown 
by  positive  evidence  or  gleaned  from  the  facts  and  surroundings 
of  the  act.  Then  proof  of  the  motive  becomes  a  circumstance,  but 
nothing  more  than  a  circumstance,  to  be  considered  by  the  jury, 
and  its  absence  is  equally  a  circumstance  in  favor  of  the  accused, 
to  be  given  such  weight  as  the  jury  deems  proper.  But  proof  of 
motive  is  never  indispensable  in  a  criminal  case.' 

The  jury  are  instructed  that,  if  you  are  satisfied  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt  that  the  crime  of  murder  has 
been  committed,  and  there  is  evidence  sufficient  to  satisfy  you 
to  a  moral  certainty  and  beyond  a  reasonable  doubt  that  defendant 
is  guilty  thereof,  then  the  motive  for  its  commission  is  unimportjint 
and  not  material.*' 

I  2784(3).   Colorado  i 

You  are  instructed  that  it  is  not  indispensable  to  a  conviction 
that  a  motive  for  the  crime  appear.** 

f  2784(4).    Missouri 

You  are  instructed  that  while,  in  a  case  of  homicide,  the  jury 
may  properly  consider  the  motives  which  prompted  the  commis- 
sion of  the  act  itself,  or  the  want  of  motive,  if  none  be  shown,  and 
while  want  of  motive  in  such  a  case  is  a  circumstance  in  favor  of 
defendant's  innocence,  to  be  considered  by  the  jury,  yet  if  you 
find  in  this  case  that  no  motive  was  shown,  and  you  further  find 
and  believe  beyond  a  reasonable  doubt  that  the  defendant  shot  and 

killed ,  then  you  should  find  the  defendant  guilty  according 

to  the  instructions  characterizing  the  various  degrees  of  homicide 
hereinbefore  set  out,  regardless  of  any  want  of  proof  of  motive." 

You  are  instructed  that,  if  you  believe  and  find  from  the  evi- 

•  People  V.  Wilson,  146  P.  1048,  26  "  Keady  v.  People,  74  P.  892,  32 

(3aL  App.  886.  Ck)lo.  57,  66  L.  R.  A.  853. 

10  People  V.  Petnizo,  110  P.  324,  13  i«  State  v.  Webb,  205  S.  W.  187. 
C^  App.  669. 
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dence  that  it  fails  to  show  atty  motive  on  the  part  of  the  defendant 
to  commit  the  crime  charged  against  him,  then  this  is  a  circum- 
stance in  favor  of  his  innocence  which  you  ought  to  consider  in 
connection  with  all  the  other  evidence  in  making  up  your  verdict 
And  in  order  to  ascertain  a  motive  you  should  take  into  considera- 
tion all  the  evidence  in  reference  to  the  associations  and  relations 

between  the  said and  the  defendant,  and  their  deportment 

toward  each  other,  together  with  their  surroundings,  and  all  the 
other  evidence  in  the  case.  But  if,  upon  consideration  of  all  the 
evidence,  you  believe  and  find  that  the  defendant  has  committed 
the  crime  charged,*  then  you  should  find  him  guilty,  no  matter 
whether  any  motive  for  the  deed  be  apparent  or  not" 

The  jury  are  instructed  that  while,  in  a  case  of  homicide,  the 
jury  may  properly  consider  the  motive  which  prompted  the  com- 
mission of  the  act  itself,  or  the  want  of  motive,  if  none  be  shown, 
and  while  the  want  of  motive;  in  such  case,  is  a  circumstance  in 
favor  of  defendant's  innocence,  to  be  considered  by  the  jury,  yet 
if  you  find  in  this  case  that  no  motive  was  shown,  and  you  fur- 
ther find  and  believe,  beyond  a  reasonable  doubt,  that  the  defend- 
ant shot  and  killed  his  wife,  as  charged,  then  you  should  find  the 
defendant  guilty,  regardless  of  any  proof  of  motive." 

§  2785.    Subjects  of  homicide — Killing  of  new  bom  babe 

{2785(1).    Florida 

You  are  instructed  that,  the  unlawful  killing  of  a  human  being, 
when  perpetrated  from  and  with  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  is  murder  in  the  first  degree.  Upon 
the  birth  of  a  living  child,  that  is,  one  that  breathes  and  lives  after 
its  birth,  it  becomes  and  is  a  human  being  within  the  meaning  of 
the  law  of  murder,  and  it  is  as  much  a  crime  to  kill  a  person  that 
has  just  begun  to  live  as  to  kill  one  that  has  lived  for  many  years." 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  beyond  a  reasonable  doubt  that  the  defendant  was  with  child, 

and  that  on ,  or  at  any  other  time  prior  to  the  finding  of  the 

indictment,  she  was  delivered  of  and  gave  birth  to  a  child,  and  that 
such  child  was  bom,  and  that  it  lived  for  some  period  of  time,  no 
matter  how  short,  and  that  the  defendant,  in  this  county  and  state, 
by  and  with  her  hands,  by  a  choking,  strangling,  and  pressure,  killed 
the  child,  from  and  with  a  premeditated  design  to  effect  the  death 
of  said  child,  and  that  from  and  as  a  result  of  such  choking,  stran- 
gling, and  pressure  the  child  died,  and  not  otherwise,  then  you 
should  find  the  defendant  guilty  of  murder  in  the  first  degree." 

18  state   V.   Barrington,   95   S.   W.  Fla.  521,  L.  R.  A.  1915E,  1215,  Abu. 

235,  198  Mo.  23.  Cas.  1917D,  506. 

i^«  State  V.  Duestrow,  38  S.  W.  554,  i«  Robinson  v.   State,  68  So.  64P, 

137  Mo.  44.  69  Fla.  521,  L.   R.   A.   1915B,   1215, 

18  Robinson  v.  State,  68  So.  649,  69  Ann.  Cas.  1917D,  606. 


3«23  HOMiciDB  §  2786(1) 

S  2785(2).    Ttxas 

You  are  instructed  that  homicide  is  the  destruction  of  the  life 
of  one  human  being  by  the  act,  agency,  procurement,  or  culpable 
omission  of  another.  The  person  upon  whom  homicide  is  alleged 
to  have  been  committed  must  be  in  existence  by  actual  birth ;  that 
is  to  say,  the  child  must  have  been  completely  expelled  from  the 
body  of  the  mother,  and  must  thereafter  have  been  alive,  before 
the  infliction  of  the  injury  alleged  to  have  caused  its  death.  As  a 
preliminary  inquiry  in  a  case  of  this  class,  the  jury  must  find  (1) 
that  the  child  in  question  was  totally  expelled  alive  from  its  moth- 
er's body ;  (2)  that  it  lived  in  an  independent  existence  after  such 
expulsion ;  and  (3)  that  its  death  was  caused  by  violence  inflicted 
upon  its  person  by  some  other  person  after  the  commencement  of 
such  independent  existence.  If  all  these  propositions  are  not  found 
to  be  true  beyond  a  reasonable  doubt,  then  no  further  inquiry  need 
be  made.*' 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond 

a  reasonable  doubt,  that  E.  K.,  in county,  state  of > — , 

on  or  about  the  day  of ,  did  give  birth  to  a  child; 

that  said  child,  if  any,  was  born  alive,  and  in  existence,  by  actual 
and  complete  birth,  as  explained  to  you  in  the  foregoing  paragraphs 
of  this  charge ;  and  if  you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  said  E.  K.  did,  on  or  about  said  time,  in 
said  county  of =— ,  state  of ,  with  express  malice  afore- 
thought, and  after  said  birth,  if  any,  with  a  sedate  and  deliberate 
mind  and  formed  design  to  kill  by  strangling,  smothering,  or  suf- 
focating, kill  said  child;  and  if  you  further  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  was  then  and 
there  present,  and  knew  the  unlawful  intent  of  said  E.  K.,  if  her 
intent  was  unlawful,  and  did  then  and  there  aid  by  acts  or  encourage 
by  words  or  gestures  the  said  E.  K.,  in  taking  the  life  of  said  child, 
if  she  did  take  it — then  you  will  find  the  defendant  guilty  of  mur- 
der in  the  first  degree,  and  so  state  in  your  verdict,  and  assess 
his  punishment  at  death,  or  by  confinement  in  the  penitentiary  for 
Hfe,  at  your  discretion.** 

B.    Capacity  to  Commit  Crim^ 

§  2786.    Insanity  as  defense 

Matters  considered  In  determining  Issue  of  sanity^  see  post,  (  3069. 
Bzpert  testimony  on  issue  of  sanity,  see  post,  {  3060. 

f  2786(1).    Arkansas 

Gentlemen  of  the  jury,  counsel  for  defendant  interposes  the  de- 
fense of  insanity,  and  this  is  a  defense  which  the  law  recognizes. 

IT  CoT^es  V.  State,  112  S.  W.  M3,  la  Red  v.  State  (Cr.  App.)  53  S.  W. 
54  Tex.  Cr.  B.  204.  618. 


§  2786(2)  INSTRUCTIONS  ^O  JURIES  S<B4 

Where  an  accused  is  on  trial  for  murder  in  the  first  degree  and  the 
state  proves  the  killing  under  circumstances  that  would  constitute 
murder  in  the  first  degree,  if  the  homicide  was  committed  by  a 
sane  person,  then  if  the  killing  is  admitted  and  insanity  is  inter- 
posed as  a  defense,  such  defense  cannot  avail,  unless  it  appears  from 
a  preponderance  of  the  evidence:  First,  that  at  the  time  of  the 
killing  the  defendant  was  under  such  a  defect  of  reason  from 
disease  of  the  mind  as  to  not  know  the  nature  and  quality  of  the 
act  he  was  doing;  or,  second,  if  he  knew  it,  that  he  did  not  know 
he  was  doing  what  was  wrong;  or,  third,  if  he  knew  the  nature 
and  quality  of  the  act  and  knew  it  was  wrong,  that  he  was  under 
such  distress  of  mental  disease  as  to  be  incapable  of  choosing  be- 
tween right  and  wrong  as  to  the  act  done,  and  unable,  because  of 
the  disease,  to  resist  the  doing  of  the  wrong  act,  which  act  was 
the  result  solely  of  his  mental  disease." 

{ -2786(2).    Florida 

The  jury  are  instructed  that  the  true  test  of  criminal  responsibil- 
ity, when  the  defense  of  insanity  is  interposed,  is  whether  the  ac- 
cused had  sufficient  use  of  his  reason  to  understand  the  nature  and 
consequences  of  the  act  with  which  he  is  charged,  and  to  understand 
that  it  was  wrong  for  him  to  commit  it;  that,  if  this  was  the  fact, 
he  was  criminally  Responsible  for  it,  whatever  peculiarity  may  be 
shown  about  him  in  other  respects.  On  the  other  hand,  if  his  rea- 
son was  so  defective,  in  consequence  of  mental  disorder,  that  he 
could  not  understand  what  he  was  doing,  or  that  what  he  was  do- 
ing was  wrong,  he  ought  to  be  treated  as  an  irresponsible  person, 
and  acquitted.*' 

f  2786(8).    Georgia 

The  jury  are  instructed  that,  if  a  man  has  capacity  and  reason 
sufficient  to  enable  him  to  distinguish  right  and  wrong  as  to  the 
particular  act  in  question,  if  he  has  knowledge  and  consciousness 
that  the  act  he  is  doing  is  wrong,  and  will  deserve  punishment,  he 
is,  in  the  eye  of  the  law,  of  sound  mind  and  memory,  and  there- 
fore criminally  responsible  for  his  acts.*^ 

§  2786(4).     Illinois 

The  jury  are  instructed  that  if,  from  all  the  evidence  in  the  case, 
yoti  believe  beyond  a  reasonable  doubt  that  the  defendant  commit- 
ted the  crime  of  which  he  is  accused  in  manner  and  form  as  charged 
in  the  indictment,  and  that  at  the  time  of  the  commission  of  such 
crime  the  defendant  knew  that  it  was  wrong  to  commit  it,  and  was 
mentally  capable  of  choosing  either  to  do  or  not  to  do  the  act  or 

i»Dlggs  V.  state,  190  S.  W.  448,  20  Davis  r.  State,  32  So.  822,  44 

126  Ark.  456.  Fla.  32. 

&i  Humphreys  r.  State^  45  Ga.  190. 
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acts  constituting  such  crime,  and  of  governing  his  conduct  in  ac- 
cordance with  such  choice,  then  it  is  your  duty  under  the  law  to 
find  him  guilty,  evea  though  you  should  believe  from  the  evidence 
that  at  the  time  of  the  commission  of  the  crime  he  was  not  entire- 
ly and  perfectly  sane,  or  that  he  was  greatly  excited  or  enraged, 
or  under  the  influence  of  intoxicating  liquor.^' 

I  2786(5).    I<»wa 

The  jury  are  instructed  that  the  nature,  character,  and  degree 
of  insanity  which  exonerates  a  party  from  criminal  responsibility  is 
not  easily  explained  or  understood.  It  is  not  necessary  that  it 
should  be  shown  by  the  evidence  that  the  defendant,  at  the  time 
of  the  commission  of  the  act,  did  not  know  right  from  wrong,  as 
to  her  acts  in  general.  The  inquiry  must  be  directed  to  the  act 
charged.     If  you  believe  from  the  evidence  that  the  defendant's 

act  in  shooting (if  she  did  shoot  him)  was  caused  by  mental 

disease  or  unsoundness,  which  dethroned  her  reason  and  judgment 
with  respect  to  that  act,  which  destroyed  her  power  rationally  to 
comprehend  the  nature  and  consequences  of  the  act,  and  which, 
overpowering  her  will,  inevitably  forced  her  to  its  commission,  then 
she  is  not  in  law  guilty  of  any  crime,  and  your  verdict  as  to  her 
should  be,  "Not  guilty."  But  if  you  believe,  from  all  the  evidence 
and  circumstances  in  the  case,  that  she  was  in  the  possession  of 
a  rational  intellect  or  sound  mind,  and  from  some  real  or  fancied 
injury  she  allowed  her  passion  to  escape  control,  then,  though  pas- 
sion or  revenge  niay,  for  the  time,  have  driven  reason  from  its 
seat  and  usurped  it,  and  urged  the  defendant,  with  a  force  at  the 
moment  irresistible,  to  desperate  acts,  she  cannot  claim  for  such 
acts  the  protection  of  insanity,  and  she  is  guilty.  The  practical 
question  for  you  to  determine  from  all  the  evidence  is  whether 
passion  and  revenge,  or  insanity,  was  the  ruling  force  and  control- 
ling agency  which  led  to  the  commission  of  this  act.  If  you  be- 
lieve that  the  shooting  was  the  direct  result  or  offspring  of  in- 
sanity, you  should  acquit ;  if  of  passion  or  revenge,  you  should  con- 
vict. You  should  indulge  in  no  prejudice  against  the  defense,  but 
give  it  thouglftful,  thorough,  and  dispassionate  consideration,  and 
yet  the  interests  of  society  and  the  welfare  of  the  state  demand  that 
this  defense  ought  not  to  be  regarded  as  sufficient  to  exculpate, 
unless  you  believe  from  the  evidence  that  the  propensity  to  commit 
the  act  existed  in  such  violence  as  to  subjugate  the  intellect,  con- 
trol the  will,  and  render  it  impossible  for  the  defendant  to  do  other- 
wise than  to  yield  to  the  insane  impulse.  In  other  words,  it  should 
appear,  not  only  that  the  mind  of.  the  accused  was  insane,  but 

32  Dunn  Y.  People,  109  111.  635. 
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that  the  act  for  which  she  is  indicted  was  the  direct  offspring  of 
such  insanity.  This  being  shown,  responsibility  is  annulled,  but 
not   otherwise.*' 

§  2786(6).    Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

at  the  time  defendant  shot  and  killed he  was  without  suflS- 

cient  mind  or  reason  to  know  what  he  was  doing,  or  had  not  suffi- 
cient mind  or  reason  to  know  right  from  wrong,  or  that  as  a  result 
of  mental  unsoundness  he  had  not  then  sufficient  will  power  to 
govern  his  actions  by  reason  of  some  insane  impulse  which  he  could 
not  resist  or  control,  you  will  find  the  defendant  not  guilty,  because 
of  insanity.  The  law,  however,  presumes  every  man  sane  until  the 
contrary  is  shown  by  the  evidence,  and  before  the  defendant  can  be 
excused  on  the  ground  of  insanity,  you  must  believe  from  the  evi- 
dence that  the  defendant,  at  the  time  of  the  killing  of ,  was 

without  sU'fficient  mind  or  reason  to  know  what  he  was  doing,  or 
had  not  sufficient  mind  or  reason  to  know  right  from  wrong,  or 
that  as  a  result  of  mental  unsoundness  he  had  not  then  sufficient 
will  power  to  govern  his  actions  by  reason  of  some  insane  impulse 
which  he  could  not  resist  or  control.** 

The  court  instructs  the  jury  that,  although  they  may  believe 
from  the  evidence,  beyond  a  reasonable  doubt  that  the  defendant 

shot  and  killed  the  deceased, ,  yet,  if  they  further  believe 

from  the  evidence  that  at  the  time  of  the  killing  the  defendant  was 
of  unsound  mind,  then  they  should  acquit  him.'^  • 

The  court  further  instructs  the  jury  that  the  law  presumes  ever}'^ 
man  sane  until  the  contrary  is  shown  by  the  evidence,  and  betore 
the  defendant  can  be  excused  on  the  grounds  of  insanity  the  jury 
must  believe  from  the  evidence  that  the  defendant  at  the  time  of 
the  killing  was  without  sufficient  reason  to  know  what  he  was  do- 
ing, or  had  nqt  sufficient  reason  to  know  right  from  wrong,  or  that, 
as  the  result  of  mental  unsoundness,  he  had  not  then  sufficient  will 
power  to  govern  his  action  by  reason  of  some  insane  impulse  which 
he  could  not  resist  or  control.** 

f  2786(7).    Maine  * 

The  jury  are  instructed  that,  to  establish  the  proposition  that 
he  was  insane  in  the  legal  sense,  and  therefore  not  criminally  re- 
sponsible, the  respondent  must  prove  that  at  the  time  of  doing  the 
act  he  was  afflicted  with  mental  disease  of  such  character  or  extent 
that  he  had  not  then  the  mental  capacity  sufficient  to  distinguish 

««  State  V.  Stlckley,  41  Iowa,  232.  26  Mathley  v.  Comm<xiwealth,  86  S. 

2*  Hall  V.   Commonwealth,   159  "  S.  W.  988,  120  Ky.  389,  27  Ky.  Law  Rep 

W.  1155,  155  Ky.  541,  785;    Abbott   v.    CommonwealUi.   55 

25  Miracle  v.   Commonwealth,   146  S.  W.  196,  107  Ky.  624,  21  Ky.  law 

S.  W.  1136,  148  Ky.  453.  Rep.  1372. 
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between  right  and  wrong  as  to  the  particular  act  he  was  doing; 
or,  in  other  words,  that  he  had  not  knowledge,  consciousness,  or 
conscience  enough  to  know  that  the  act  he  was  doing  was  wrong 
and  criminal,  and  one  for  which  he  would  be  liable  to  punishment ; 
or,  in  still  other  words,  that  he  was  so  afflicted  by  mental  disease 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing,  or, 
if  he  did  know  that  much,  he  yet  did  not  know  that  the  act  was  un- 
lawful and  wrong.  If  he  does  prove  that  much,  it  establishes  the 
proposition  that  he  was  legally  unsound;  insane,  in  the  legal 
sense.*' 

The  jury  are  instructed  that,  whatever  was  the  character  or  ex- 
tent of  his  mental  disease,  if  any  he  had,  if  he  yet  had  sufficient 
mental  capacity  to  understand  and  know  the  situation,  to  under- 
stand and  remember  the  nature  and  quality  of  the  act  he  was 
doing,  that  it  was  unlawful  and  wrong,  he  was  not  then  "insane," 
in  the  legal  sense  of  that  term.** 

The  jury  are  instructed  that  he  must  show,  then,  first,  the  exist- 
ence at  that  time  of  some  mental  disease;  secondly,  that  the  dis- 
ease was  of  such  character  or  extent  that  it  deprived  him  at  that 
time  of  the  usual  mental  capacity  necessary  to  understand  the 
nature  and  quality  of  the  act  he  was  doing,  its  character  and  conse- 
quences; in  other  words,  the  mental  capacity  to  distinguish  be- 
tween right  and  wrong  as  to  that  particular  act.  He  must  show 
the  connection,  between  a  mental  disease,  if  there  was  one,  and 
this  unhappy  result  by  the  reduction  of  his  mental  capacity  to  the 
state  which  I  have  described.  If  both  are  shown,  namely,  the  ex- 
istence of  the  mental  disease  and  its  extent  to  the  point  I  have  de- 
scribed, then  he  was  insane  in  the  legal  sense,  and  the  killing  was 
simply  the  unfortunate  result  of  mental  disease:  otherwise,  the 
killing  must  be  held  to  be  the  result  of  the  man's  vicious  acts,  for 
which  he  is  responsible.** 

I  2786(8).    Miohlo«B 

The  jury  are  instructed  that,  if  you  find  that  the  respondent  on 
the  night  of  the  shooting  was  laboring  under  such  a  defect  of  mind 
and  reason  as  not  to  know  the  nature  and  quality  of  the  acts  he 
was  doing,  and  was  incapable  of  forming  a  criminal  intent,  he 
cannot  be  convicted  of  the  offense  charged.** 

I  2786(9).    Missouri 

The  jury  are  instructed  that  insanity  is  a  physical  disease  lo- 
cated in  the  brain,  which  disease  so  perverts  and  deranges  one  or 
more  of  the  mental  and  moral  faculties  as  to  render  the  person 

«T  state  V.  Knight,   50  A.  276,  95  "  State  t.  Knight,  50   A.  276.  95- 

Me.   467,  55  Ij.  R.  A.  378.  Me.  467,  56  L.  R.  A.  373. 

2i  State  V.  Knight,  50  A..276»  95  »o  People  v.  Muste,  100  N.  W.  455, 

Me.  467,  65  L.  R.  A.  373.  137  Mich.  216. 
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suffering  from  this  affliction  incapable  of  distinguishing  right  from 
wrong  in  reference  to  the  particular  act  charged  in  the  indictment, 
and  incapabe  of  understanding  at  the  time  the  particular  act  in 
question  was  a  violation  of  the  laws  of  God  and  society;  where- 
fore the  court  instructs  the  jury  that  if  they  believe  and  find  from 
the  evidence  that  at  the  time  the  defendant  killed  the  deceased,  if 
they  find  he  did  kill  him,  as  charged  in  the  indictment,  the  defend- 
ant was  so  perverted  and  deranged  in  one  or  more  of  his  mental 
or  moi-al  faculties,  or  was  so  afflicted  with  imbecility  or  weakness 
of  mind,  as  to  be  incapable  of  understanding,  at  the  moment  of 
said  killing,  that  such  killing  was  wrong,  and  that  he,  the  said  de- 
fendant, at  the  time,  was  incapable  of  understanding  that  this  act 
of  killing  was  a  violation  of  the  laws  of  God  and  man,  if  the  jur}- 
find  he  was  so  afflicted  they  should  find  him  not  guilty.*^ 

You  are  instructed  that  insanity  is  interposed  by  the  counsel  of 
the  defendant  as  an  excuse  for  the  charge  set  forth  in  the  indict- 
ment. This  defense,  when  established,  is  one  the  law  recognizes; 
and  should  insanity  be  proven,  by  the  evidence  in  the  case,  to  the 
reasonable  satisfaction  of  the  jury,  it  would  be  the  duty  of  the  jury, 
in  that  event,  to  acquit  the  defendant  altogether.  Insanity  is  a 
physical  disease,  located  in  the  brain,  which  disease  so  prevents 
and  deranges  one  or  more  of  the  mental  and  moral  faculties,  so  far 
as  to  render  the  person  suffering  from  this  affliction  incapable  of 
distinguishing  right  from  wrong  in  reference  to  th^  particular  act 
charged  against  him,  and  incapable  of  understanding  that  the  par- 
ticular act  in  question  was  the  violation  of  the  law  of  God  and  of 
society.  Wherefore  the  court  instructs  the  jury  that,  if  they  be- 
lieve and  find  from  the  evidence  that  at  the  time  he  did  the  killing 
charged  in  the  indictment  the  defendant  was  so  perverted  and  de- 
ranged in  one  or  more  of  his  mental  and  moral  faculties  as  to  be 

incapable  of  understanding  at  the  moment  he  killed  that 

such  killing  was  wrong,  and  that  he  (the  defendant)  at  the  time 
was  incapable  of  understanding  that  this  act  of  killing  was  a  vio- 
lation of  the  laws  of  God  and  of  society,  if  the  jury  find  he  was  so 
insane,  they  should  find  him  not  guilty.  Insanity  is  either  partial 
or  general.  General  alienations  always  excuse.  Partial  insanity 
does  not  always  excuse.  One  may  be  partially  insane,  and  yet  be 
responsible  for  his  criminal  act.  The  law  does  not  excuse  unless 
the  derangement  is  so  great  that  it  actually  renders  the  person  in- 
capable, at  the  time  of  its  commission,  of  distinguishing  between 
right  and  wrong  in  the  particular  act  charged  and  proved  against 
him.** 

»i  State  v.  Palmer,  61  S.  W.  651,         82  State  t.  Dueetrow,  88  8.  W.  554, 
161  Mo.  162.  137  Mo.  44. 
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The  court  further  instructs  you  that  you  must  determine  from 
all  the  facts  and  circumstances  proven  in  the  case  whether  or  not 
the  defendant  was  sane  or  insane  at  the  time  of  the  killing  of  his 
wife.  If  you  find  from  all  the  evidence  that  the  defendant,  at  the 
time  of  the  killing,  had  the  capacity  to  distingfuish  between  right 
and  wrong,  as  to  the  particular  act  with  which  he  stands  charged ; 
that  he  knew  his  act  was  criminal  and  wrong,  and  would  deserve 
punishment, — ^then,  in  law,  he  had  a  criminal  intent,  and  is  not  so 
far  insane  as  to  be  exempt  from  responsibilities.  On  the  other 
hand,  if  you  find  that  at  the  time  of  the  killing  of  his  wife  the  de* 
fendant  was  insane,  or  of  unsound  mind,  from  any  disease  or  dis- 
order of  mind«  and  by  reason  thereof  was  not  conscious  of  what  he 
was  doing  when  he  fired  the  pistol  at  his  wife;  that  he  did  not 
know  the  nature  of  the  act  he  was  about  to  commit,  when  he  fired 
the  pistol ;  that  he  did  not  know  the  act  was  criminal  and  would 
subject  him  to  punishment ;  that  he  had  no  capacity  to  distinguish 
right  from  wrong,  as  to  the  act  with  which  he  is  charged,  or  that 
he  was  impelled  by  an  insane  impulse,  and  his  powers  were  so  im- 
paired by  disease  that  he  could  not  refrain  from  doing  the  act — 
then  the  defendant  is  not  responsible  in  law,  and  you  should  find 
him  not  guilty,** 

I  2786(10).    Montana    • 

You  are  instructed  that  if,  from  all  the  evidence  in  the  case,  you 
believe  beyond  a  reasonable  doubt  that  the  defendant  committed 
the  crime  of  which  he  is  accused  in  manner  and  form  as  charged 
in  the  information,  and  that  at  the  time  of  the  commission  of  such 
crime  the  defendant  knew  that  it  was  wrong  to  commit  such  crime, 
and  was  mentally  capable  of  choosing  either  to  do  or  not  to  do  the 
act  or  acts  constituting  such  crime,  and  of  governing  his  conduct 
in  accordance  with  such  choice,  then  it  is  your  duty,  under  the  law, 
to  find  him  guilty,  even  though  you  should  believe  from  the  evi- 
dence that  at  the  time  of  the  commission  of  the  crime  he  was  uot 
entirely  and  perfectly  sane.** 

12786(11).    Nebraska 

You  are  instructed  that  the  defendant  in  this  case  interposes 
the  defense  of  insanity,  or  an  aberration* of  the  mind  claimed  to 
arise  from  overheating  or  sunstroke  or  epilepsy.    Su^h  a  defense 


M  State  V.  Dneetrow,  38  S.  W.  554, 
137  Mo.  44.  The  last  clause  In  the 
above  instruction,  with  respect  to  an 
"insane  impulse/'  is  perhaps  subject 
to  criticism,  in  that  it  seems  to  imply 
that,  if  defendant  was  unable,  because 
of  the  impairment  of  his  powers 
throngh  disease,  to  refrain  from  doing 
the  alleged  criminal  act,  he  would 


not  be  responsible  therefor,  although 
he  might  know  it  to  be  wrong,  and 
this  doctrine  does  not  obtain  in  this 
Jurisdiction.  See  State  v.  Riddle,  150 
S.  W..1044,  246  Mo.  451,  43  L.  R.  A. 
(N.  S.)  150,  Ann.  Cas.  1914A,  884. 

»*  State  V.  McGowan,  93  P.  552,  36 
Mont.  422. 
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IS  a  legal  and  proper  one,  one  recognized  by  the  law,  and  the  evi- 
dence relating  thereto  should  be  viewed  by  the  jury  and  weighed 
the  same  as  any  other  evidence  should  be  which  tends  to  establish 
any  other  defense  known  to  and  recognized  by  the  law.  If  the  ac- 
cused in  this  case  was  at  the  time  of  the  act  charged  laboring  under 
an  aberration  of  the  mind  to  such  a  degree  that  he  was  uncon- 
scious of  his  acts,  so  much  so  that  his  intellectual  powers  were  ob- 
literated to  that  extent  that  he  had  no  will,  no  purpose,  no  con- 
sciousness of  right  or  wrong  in  respect  to  the  particular  act  charg- 
ed, then  a  g^eat  wrong  would  be  done  him  to  find  him  guilty  of 
the  bffense  charged;  on  the  other  hand,  if  he  had  will,  purpose, 
intelligence,  consciousness  of  right  and  wrong  in  respect  to  the 
particular  act  charged,  and  such  is  established  by  the  evidence,  as 
well  as  his  guilt  of  the  offense  charged,  then  you  should  convict 
defendant.'* 

{  2786(12).    Oklahoma 

You  are  instructed  that  the  law  presumes  every  person  to  be 
sane  and  of  sound  mind,  and  able  to  distinguish  right  from  wrong 
as  applied  to  any  particular  act,  and  to  understand  the  nature  and 
consequences  of  such  act,  until  a  reasonable  doubt  of  his  or  her  san- 
ity is  raised  by  competent  evidence,  and  that  it  is  an  essential  in- 
gredient of  crime  that  a  person,  to  be  guilty  of -a  crime,  must  have, 
at  the  time  of  its  commission,  sufficient  mental  capacity  and  reason 
to  enable  him  to  distinguish  between  right  and  wrong  as  applied 
to  the  particular  act  that  he  or  she  is  then  about  to  do.  Although 
one  may  be  in  a  diseased  or  unsound  condition  of  mind  brought 
about  by  any  condition,  such  as  brooding  over  wrongs  done  to  him, 
either  real  or  imaginary,  or  produced  by  any  other  cause,  if  at  the 
time  he  commits  a  crime  he  knows  and  understands  the  nature 
and  character  of  such  act  and  its  consequences,  and  at  that  time 
knows  that  it  is  wrong  and  criminal  to  commit  such  act,  and  has 
sufficient  mind  to  apply  that  knowledge  to  his  own  acts,  and  to 
know  that  if  he  does  commit  such  acts  he  will  do  wrong,  and 
subject  himself  to  punishment,  then  and  in  that  event  such  diseased 
or  unsound  condition  of  mind  is  not  sufficient  to  exempt  or  exon- 
erate him  from  criminal  liability.  So  in  this  case,  although  the 
jury  may  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
at  the  time  of  the  commission  of  the  crime  charged  in  the  informa- 
tion, if  they  believe  and  find  she  did  commit  it  as  charged,  still  if 
they  further  find  and  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  at  the  time  said  crime  was  committed  the  defend- 
ant had  sufficient  mind  and  reason  to  know  and  distinguish  right 
from  wrong,  and  that  if  she  did  commit  such  crime  it  would  be 

«c  Hamblln   v.    State,    115   N.    W.  850,  81  Neb.  148,  16  Ann.  Gas.  56&. 


3031  HOMICI0B  §  2786(13) 

in  violation  of  the  law  and  subject  her  to  punishment,  and  to  know 
and  realize  the  consequences  of  such  an  act,  and  had  mind  suffi- 
cient to  apply  that  knowledge  to  the  consequences  of  her  own  act, 
then  and  in  that  event  she  cannot  escape  criminal  liability  under 
her  plea  of  insanity,  and  the  jury  should  find  her  guilty  as  charged 
in  the  information  and  fix  her  punishment  accordingly.'* 

The  jury  are  instructed  that  homicide  committed  by  one  who 
has  not  sufficient  knowledge  and  understanding  to  understand  right 
from  wrong,  and  to  comprehend  and  understand  the  consequences 
of  his  act,  is  excusable  for  any  act  in  reference  to  which  his  mind 
is  in  such  weakened  condition.  But  it  is  not  every  derangement  of 
the  mind  that  will  excuse  one  for  the  commission  of  crime.  If  one 
has  sufficient  mind  and  understanding  to  know  right  from  wrong 
regarding  the  particular  act,  and  is  able  to  comprehend  and  under- 
stand the  consequences  of  such  act,  the  law  recognizes  him  as  sane, 
and  holds  him  responsible  for  such  acts;  and,  in  this  connection, 
if  you  should  find  beyond  a  reasonable  doubt  that  the  defendant 

took  the  life  of ,  as  charged  in  the  indictment,  and  that  at 

the  time  of  such  homicide  he  knew  and  understood  that  it  was 
wrong  to  take  her  life,  and  was  able  to  comprehend  and  understand 
the  consequences  of  such  act,  then  and  in  that  event  it  will  be  your 
duty  to  find  the  defendant  guilty  of  murder,  as  charged  in  the  in- 
dictment. But  on  the  other  hand,  if  you  should  find  that  he  was 
not  able  to  know  that  the  act  of  taking  her  life  was  wrongful,  and 
was  not  able  to  comprehend  and  understand  the  consequences  of 
such  act,  then  you  should  find  the  defendant  not  guilty." 

i  2786(13).    Oregon 

The  jury  are  instructed  that,  where  the  commission  of  the  act 
charged  as  a  crime  is  proven,  and  the  defense  sought  to  be  estab- 
lished is  the  insanity  of  the  defendant,  the  same  must  be  proven 
beyond  a  reasonable  doubt.  If  a  party,  notwithstanding  some  dis- 
ease or  infirmity,  still  has  reason  enough  to  know  the  act  which 
he  proposes  to  commit  is  wrong  and  unlawful,  and  knows  its  na- 
ture and  quality,  and  has  left  the  power  of  deliberation  and  pre- 
meditation, and  the  power  to  do  or  refrain  from  doing  the  act 
charged  as  a  crime,  such  mental  disease  will  not  avail  as  a  defense. 
In  other  words,  while  the  law  will  not  punish  a  man  for  an  act 
which  is  the  result  of  or  produced  by  mental  weakness,  it  will  pun- 
ish him  for  an  unlawful  act,  not  the  result  of,  or  produced  or  in- 
fluenced by,  mental  disease,  even  though  some  mental  unsound- 
ness is  shown  to  have  existed.*' 

««  Roe  V.  State  (Cr.  App.)  191  P.  ««  State  v.  Branton,  56  P.  267,  33 

1048.  Or.  533. 

«7  Queenan  v.  Territory,  71  P.  218, 
11  Okl.  261,  61  L.  R.  A.  324. 
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i  2786(14).    Texas 

You  are  instructed  that  one  of  the  defenses  relied  on  in  this  case 
is  that  of  insanity,  and  upon  this  issue  you  are  instructed  as  fol- 
lows: The  law  does  not  hold  a  man  responsible  for  an  act  com- 
mitted by  him  when  insane,  and  it  is  not  necessary  that  the  in- 
sanity should  be  permanent  or  that  the  person  should  have  been  a 
raving  maniac  at  the  time  of  the  commission  of  the  act  in  order  to 
absolve  the  party  from  the  punishment  prescribed  by  law.  It  is 
sufficient  to  absolve  such  person  if  it  is  shown  that  he  was  insane 
at  the  time  of  the  commission  of  the  act,  though  it  may  be  shown 
that  such  person  was  at  other  times  sane.  On  the  other  hand,  the 
fact  that  a  person  may  at  times  have  been  insane,  or  may  have  had 
an  impaired  mind,  is  not  sufficient  to  absolve  such  person  from  the 
punishment  prescribed  by  law  for  the  commission  of  an  act,  if  it 
was  committed  by  him  during  a  lucid  interval.  Again,  the  law 
does  not  require,  as  the  condition  on  which  criminal  responsibility 
shall  follow  the  commission  of  crime,  the  possession  of  one's  facul- 
ties in  full  vigor  or  a  mind  unimpaired  by  disease  or  infirmity.  The 
mind  may  be  weakened  or  impaired,  and  yet  the  person  be  crimi- 
nally responsible  for  his  acts.  He  can  discharge  himself  from  re- 
sponsibility only  by  proving  that  his  intellect  was  so  disordered 
that  at  the  time  he  committed  the  act  he  did  not  know  the  nature 
and  quality  of  the  act  he  was  doing  and  that  it  was  an  act  which 
he  ought  not  to  do.  On  the  other  hand,  if  at  the  time  of  the  com- 
mission of  the  act  he  had  sufficient  intelligence  to  know  what  he 
was  doing  and  the  will  power  to  do  or  not  to  do  same,  in  contem- 
plation of  the  law  he  is  responsible  for  the  act  he  has  committed. 
In  other  words,  to  free  a  person  from  criminal  responsibility  for 
an  act  committed  by  him  on  the  ground  of  insanity,  his  mind  at 
the  time  of  the  commission  of  the  act  must  be  in  such  an  impaired 
and  unsound  state  as  to  create  an  uncontrollable  impulse  to  do  the 
act  by  overriding  the  reason  and  judgment  and  obliterating  the 
sense  of  right  and  wrong,  and  depriving  such  person  of  the  powers 
of  choosing  between  right  and  wrong  as  to  the  particular  act  done. 
A  man  may  be  laboring  under  partial  insanity,  but,  if  he  still  un- 
derstands the  nature  and  character  of  his  act  and  its  consequences, 
if  he  has  a  knowledge  that  it  is  wrong  and  criminal,  and  mind  suf- 
ficient to  apply  that  knowledge  to  his  own  case,  and  know  that  if 
he  does  the  act  he  will  do  wrong  and  will  receive  punishment,  such 
partial  insanity  is  not  sufficient  to  exempt  him  from  responsibility 
for  his  criminal  act.  Where,  in  a  criminal  case,  the  defendant  re- 
lies upon  insanity  as  a  defense,  the  burden  of  proof  is  upon  him  to 
establish  by  a  preponderance  of  the  evidence  that  at  tlie  very  time 
of  the  commission  of  the  act  he  was  insane  to  the  degree  set  forth 
in  the  preceding  instructions,  as  every  person  is  presumed  to  be 
sane  until  the  contrary  is  shown.    Therefore,  if  you  believe  from 
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the  evidence  beyond  a  reasonable  doubt  that  the  defendant  did  kill 

by  shooting  hira  with  a  pistol  as  charged  in  the  indictment, 

but  if  you  further  believe  from  a  preponderance  of  the  evidence 
that  at  the  very  time  he  committed  the  act  the  defendant's  mind 
was  in  an  impaired  and  unsound  state  to  such  a  degree  that  for  the 
time  being  it  overwhelmed  the  reason,  conscience,  and  judgment, 
and  that  the  defendant  in  killing  said acted  from  an  uncon- 
trollable and  irresistible  impulse  produced  by  such  impaired  and 
unsound  condition  of  his  mind  that  deprived  him  of  a  knowledge 
of  the  right  and  wrong  as  to  the  killing,  you  will  find  him  not 
guilty,  and,  if  you  acquit  him  on  the  ground  of  insanity,  you  will 
so  state  in  your  verdict,  the  form  of  which  should  be:  "We,  the 
jury,  acquit  the  defendant  on  the  ground  of  insanity."  •• 

i  2786(15).   WItOOBSiB 

The  jury  are  instructed  that  insanity  means  such  a  perverted  and 
deranged  condition  of  the  mental  and  moral  faculties  as  to  render 
a  person  incapable  of  distinguishing  between  right  and  wrong,  or 
not  conscious  at  the  time  of  the  nature  of  the  act  which  he  is  com- 
mitting.** 

§  2787.    Irresistible  impulse 
i  2787(1).    Alabama 

The  court  instructs  the  jury  that  if,  by  a  preponderance  of  the 
evidence,  the  jury  are  satisfied  that,  at  the  time  of  the  fatal  en- 
counter, defendant  was  afflicted  with  a  mental  disease,  and  that 
by  reason  of  the  duress  of  such  mental  disease  he  had  so  far  lost 
the  power  to  choose  between  right  and  wrong  (although  he  may 
have  known  right  from  wrong  as  applied  to  the  killing),  and  the 
alleged  killing  was  so  connected  with  such  mental  disease  in  the 
relation  of  cause  and  effect  as  to  have  been  the  product  of  it  solely, 
the  jury  should  acquit  the  defendant.** 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  defendant,  at  the  time  he  fired  the  fatal  shot,  was  acting 
under  duress  of  a  mental  disease  which  destroyed  his  free  agency, 

so  that  his  power  to  resist  killing was  at  the  time  lost,  and 

the  killing  was  the  offspring  of  such  mental  disease  solely,  you 
should  acquit  the  defendant.** 

i  2787(2).    Calif onria 

I  instruct  you  that  the  doctrine  that  in  some  forms  of  insanity 
the  patient  or  sufferer  knows  the  nature  of  his  act  fully,  but  at  the 

«•  Sartin  v.  State,  103  S.  W.  876,  51  «i  Mlzell  v.  State,  68  So.  1000,  184 

Tex.  O.  Ri.  671.  Ala.  16. 

«o  Obom  y.  State,  126  N.   W.  737.  42  MiaseU  y.  SUte.  68  So.  1000.  184 

143  Wis.  249,  31  U  B.  A.  (N.  S.)  966;  Ala.  16. 
Lowe  y.  State,  96  N.  W.  417, 118  Wis. 
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same  time  cannot  prevent  it,  through  paralysis  of  the  will  power, 
and  which  is  sometimes  known  as  uncontrollable  or  irresistible  im- 
pulse, has  no  legal  standing  in  this  state,  and  is  not  a  legal  defense 
to  crime.*', 

i  2787(3).    Georgia 

The  jury  are  instructed  that  if  you  find,  from  the  evidence,  that 
the  mind  of  the  defendant  at  the  time  of  the  assault  was  diseased, 
that  by  reason  of  such  mental  disease  his  will  power  was  then  im- 
paired, that  by  reason  of  such  impairment  so  caused  he  did  not 
then  have  sufficient  wilj  power  to  refrain  from  committing  the  act, 
and  that  the  act  was  the  product  of  such  mental  disease,  he  was 
not  responsible  for  the  act,  and  it  would  be  your  duty  to  acquit 
him.** 

i  2787(4).    Kentucky 

The  jury  are  instructed  that  if  the  defendant  did  shoot ^ 

but  at  the  time  he  shot  her  the  defendant  did  not  have  mental  ca- 
pacity sufficient  to  enable  him  to  know  and  understand  that  it  was 

wrong  to  shoot  said ,  the  defendant  was  of  unsound  mind; 

or,  if  the  defendant  did.  shoot  said ,  but  at  the  time  he  shot 

her  the  defendant  was  prompted  to  do  such  shooting  by  an  impulse, 
resulting  from  a  diseased  mind,  of  such  violence  that  it  overcame 

the  will  of  the  defendant,  and  constrained  him  to  3hoot  said 

when  he  did  not  wish  to  shoot  her,  the  defendant  was  of  unsound 
mind.** 

The  jury  are  instructed  that,  if  the  defendant  did  shoot — , 

but  at  the  time  he  did  so  the  defendant  had  mental  capacity  suffi- 
cient to  enable  him  to  know  right  from  wrong,  and  if  at  the  time  he 
had  will  power  sufficient  to  enable  him  to  choose  between  shooting 

and  refraining  from  shooting  said  ,  the  defendant  was  of 

sound  mind ;  and  if  the  defendant  did  shoot  ,  but  at  the  time 
he  did  so  the  defendant  had  mental  capacity  sufficient  to  enable 
him  to  know  right  from  wrong,  and  if  his  mind  was  free  from  'dis- 
ease, then  no  impulse  to  shoot  said ,  no  matter  how  violent, 

and  no  matter  how  completely  it  dominated  the  will  of  the  defend- 
ant, was  unsoundness  of  mind.*^ 

§  2787(5).    Michigan 

The  jury  are  instructed  that  if  defendant  knew  right  from  wrong, 
and  at  the  time  of  the  act  she  had  by  mental  disease  so  far  lost  the 
power  to  choose  between  right  and  wrong  that  her  free  will  agency 
was  at  that  time  destroyed,  and  the  criminal  act  was  so  connected 
with  such  mental  disease  as  to  have  been  the  sole  cause  of  it,  then 

*»  People  V.  McCartliy,  46  P.  1073,  46  McCarty   v.   Commonwealth,   71 

115  Cal.  255.  S.  W.  656,  114  Ky.  620. 

*4  Wilson  V.  State,  70  S.  E.  1128,  4«  McCarty   v.   Commonwealth,   71 

9  Ga.  App.  274,  S.  W.  656,  114  Ky.  620. 
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the  respondent  would  not  be  responsible,  and  your  verdict  should 
not  be  guilty  because  of  insanity.  So,  gentlemen,  the  question  is 
not  whether  the  respondent's  mind  was  natural  or  unnatural.  It 
is  not  whether  her  mental  faculties  were  impaired  or  unimpaired. 
The  only  question  is,  if  she  administered  morphine  to  those  children 
with  intent  to  cause  their  death,  did  she,  at  the  time  of  doing  it, 
know  it  was  wrong  to  so  kill  them,  and  could  she  have  refrained 
from  doing  it  if  she  had  chosen  to  do  so?  Now,  evidence  has  been 
introduced  here  tending  to  show  that  the  father  and  brother  of 
this  respondent  committed  suicide.  Suicide,  of  itself  alone,  is  not 
evidence  of  insanity.  It  may  be  considered  together  with  other 
facts  and  circumstances  in  determining  the  question  of  sanity,  and 
the  question  of  insanity  is  to  be  considered  in  determining  the 
question  of  responsibility  for  crime.  A  person  may  inherit  from  his 
ancestors  a  kind  of  insanity  which  would  deprive  him  of  the  power 
to  choose  between  right  and  wrong;  and,  if  such  a  person  is  charg- 
ed with  crime,  it  is  of  the  very  greatest  importance  to  ascertain 
such  inherited  tendency,  to  determine  whether  the  person  is  re- 
sponsible for  the  crime.  On  the  other  hand,  a  person  may  inherit 
from  his  ancestors  an  exceedingly  gloomy,  despondent  tempera- 
ment and  disposition,  and  a  tendency  to  fits  of  despondency  and 
melancholy  so  deep  and  so  protracted  as  to  tiaturally  lead  to  sui- 
cide ;  and  such  inherited  tendency,  though  affecting  the  mind,  and 
rendering  it  abnormal,  would  not,  of  itself,  be  evidence  that  the 
person  did  not  know  right  from  wrong,  and  was  not  responsible  for 
taking  the  life  of  another.  Now,  if  the  respondent  in  this  case,  by 
reason  of  an  abnormal  desire  to  commit  suicide,  inherited  from  her 
ancestors,  was  unable  to  resist  the  impulse  to  do  so,  with  knowl- 
edge  of  the  wrong  she  was  committing  by  killing  the  children,  took 
their  lives  voluntarily  because  she  did  not  wish  to  leave  them  living 
at  her  death,  then  she  cannot  avoid  the  responsibility  because  the 
crime  was  brought  about  by  an  inherited  tendency  to  suicide,*' 

i  2787(6).    Pennsylvania 

You  are  instructed  that,  in  order  to  excuse  one  who  has  commit- 
ted the  crime  of  murder,  on  the  ground  of  insanity,  it  must  be  shown 
by  fairly  preponderating  evidence  that  at  the  time  whfen  he  com- 
mitted the  act  his  mind  was  so  affected  by  disease  that  he  did  not 
know  the  nature  and  consequence  of  his  act,  or  if  he  did  know  the 
nature  and  consequence  of  it,  then  he  did  not  know  that  was  wrong 
and  would  be  punished  by  law,  or  that  he  was  so  impelled  by  an 
impulse  that  he  had  no  power  whatever  of  resisting,  and  the  bur- 
den of  proof  is  upon  him.** 

*T  People  V.  Quimby,  96  N.  W.  1061,  *«  Commonwealth  v.  Calhoun,  86 
134  Mich.  625.  A.  472.  238  Pa.  474. 
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§  2788.    Temporary  insanity 

The  jury  are  instructed  that  it  is  claimed  by  the  defendant  that 
in  the  first  altercation  between  defendant  and  the the  de- 
fendant received  blows  on  his  head,  thereby  affecting  his  mental 
condition  and  rendering  him  irrational,  and  that  during  the  time 
when  the  defendant  went  to  his  house  and  armed  himself  with  the 
gun  and  returned  to  the  barn  with  the  gun  in  his  hands  and  shot 
the  deceased  such  irrational  condition  still  existed,  and  that  the 
defendant  was  laboring  under  mental  aberration  to  such  an  ex- 
tent that  he  did  not  realize  what  he  was  doing,  and  is  therefore 
not  responsible  for  his  acts,  and  defendant  was  incapable  of  form- 
ing an  intent.  The  law  presumes  mental  capacity  and  responsibility 
unless  the  fact  is  proved  otherwise  by  a  preponderance  of  the  evi- 
dence. If  you  believe  from  the  evidence  that  the  defendant,  at 
the  time  the  g^n  was  discharged,  was  laboring  under  mental  aber- 
ration to  such  an  extent  that  he  did  not  realize  or  comprehend  his 
acts  and  was  incapable  of  forming 'an  intent,  it  is  a  defense  for  an 
act  committed  while  in  that  condition,  and  in  such  event,  if  you 
so  find,  the  defendant  would  not  be  guilty;  but  if  you  find  from 
the  evidence  that  the  defendant  knew  and  realized  what  he  was 
doing,  and  was  capable  of  forming  an  intent,  then  the  defendant 
will  be  held  responsible  for  his  acts.*® 

« 

§  2789.    Moral  and  emotional  insanity 
§  2789(1).   Arkansas 

You  are  instructed  that  one  who,  in  the  possession  of  a  sound 
mind,  commits  a  criminal  act  under  the  impulse  of  passion  or  re- 
venge, which  may  temporarily  dethrone  his  reason,  or  for  the  time 
control  his  will,  cannot  be  shielded  from  the  consequences  of  his 
act  by  the  plea  of  insanity ;  that  insanity  will  only  excuse  the  com- 
mission of  a  criminal  act  when  it  is  made  to  appear  affirmatively, 
by  evidence  fairly  preponderating,  that  the  person  committing  the 
act  was  insane.*^ 

i  2789(2).    dalifornia 

You  are  instructed  that  in  our  courts  of  law  there  is  no  such  doc- 
trine established  or  recognized  as  moral  insanity  distinguished  from 
mental  derangement,  as  an  excuse  for  crime,  and  as  an  exemption 
from  punishment  therefor.  There  is  no  such  type  of  insanity  rec- 
ognized in  our  courts,  as,  for  instance,  that  a  person  may  steal  your 
property,  burn  your  dwelling,  murder  or  attempt  to  murder  you, 
and  know  at  the  time  that  the  deed  is  a  criminal  act,  and  wrong 
in  itself,  and  deserves  punishment,  having  the  ability  to  correctly 

BO  state  V.  MltcheU,  107  N.  W.  804,  bi  Dlggs  v.  State,  190  S.  W.  448, 
130  Iowa,  097.  120  Ark.  455. 
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reason  on  the  subject,  and  yet  be  held  guiltless,  and  not  punishable, 
on  the  ground  solely  of  a  perversion  of  the  moral  sense.^ 

I  2789(3).    DIstrlot  of  Columbia 

The  jury  are  instructed  that,  whatever  may  be  the  cry  of  scien- 
tific experts,  the  law  does  not  recognize,  but  condemns  the  doctrine 
of  emotional  insanity ;  that  a  man  may  be  sane  up  until  a  moment 
before  he  commits  a  crime,  insane  while  he  does  it,  and  sane  again 
soon  afterwards.  Such  a  doctrine  would  be  dangerous  in  the  ex- 
treme. The  law  does  not  recognize  it,  and  a  jury  cannot,  without 
violating  their  oaths.** 

i  2789(4).    Wlsoontln 

You  are  instructed  that  moral  or  emotional  insanity  does  not 
exempt  a  person  from  criminal  responsibility.  Mere  moral  insanity, 
or  temporary  frenzy  or  passion,  arising  from  excitement  or  anger, 
and  not  from  any  mental  disease,  is  not  an  excuse  for  crime.** 

§  2790.    Insane  delusions 

i  2790(1).    Unltod  Statoo 

You  are  instructed  that  there  is  evidence  in  this  case  tending  to 
show  that  defendant  believed  in  witches,  and  that  that  was  taught 
by  the  Bible,  and  had  the  belief  that  his  people  and  tribe  were  be- 
ing affected  by  witches,  and  that  the  deaths  that  were  occurring  in 
the  neighborhood  were  due  to  the  evil  influence  of  witches,  and 
that  the  party  he  slew  was  a  witch.  Upon  this  phase  of  the  case 
you  are  instructed  that  if  the  evidence  shows  that  the  defendant 
believed  in  witches,  and  that  it  was  the  result  of  his  investigation 
and  belief  as  to  what  the  Scriptures  taught,  and  that  he  acted  upon 
that  belief,  thinking  he  had  the  right  to  kill  the  party  he  is  charged 
with  killing,  because  he  thought  she  was  a  witch,  but  at  the  time 
he  knew  it  was  a  violation  of  human  law  and  that  he  would  be 
punished  therefor,  in  that  event  it  would  not  be  an  insane  delu- 
sion upon  the  part  of  defendant,  but  would  be  an  erroneous  conclu- 
sion, and,  being  so,  would  not  excuse  him  from  the  consequences 
of  his  act.  And,  also,  if  you  further  believe  that  he  came  to  the 
conclusion  from  his  investigation  and  understanding  of  the  Scrip- 
tures that  this  party  was  a  witch,  and  that  the  defendant  also  used 
spirituous  liquors,  and  these  two  combined  were  the  cause  or  causes 
that  led  him  to  the  commission  of  the  act,  and  that  either  or  both 
of  these  were  the  sole  inducement  that  caused  him  to  do  the  act, 
he  would  not  be  guiltless  and  would  be  responsible  therefor.    Upon 

82  P^ple  V.  McCarthy,  46  P.  1073,  «*  r>owe  v.   States  96  N.  W.  417, 

115  Cal.  255.  118  Wis.  641, 

8s  Taylor  v.  United  States,  7  App. 
D,  C.  27.  6i. 
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the  other  hand,  I  charge  you  that  if  you  should  find  from  the 
evidence  in  this  case  that  the  defendant  believed  that  there  were 
witches,  and  that  he  had  a  right  to  kill  them,  and  if  you  further 
find  that  such  belief  was  the  product  of  a  diseased  brain,  or  if  you 
have  a  reasonable  doubt  that  such  condition  of  brain  existed  at  the 
time  of  the  homicide,  and  that  his  act  was  the  result  of  such  diseased 
brain,  you  will  acquit  him.    In  this  case  you  are  to  determine  the 
following  questions:    (1)  Was  the  defendant  at  the  time  he  com- 
mitted the  homicide  charged  laboring  under  an  insane  delusion  pro- 
duced by  an  impaired  brain,  and  did  it  go  to  the  extent  for  the  time 
being  of  controlling  his  will  power,  reflection,  reason,  and  judg- 
ment, and  was  the  homicide  committed  by  reason  of  such  insane  de- 
lusion?   If  the  proof  has  shown  beyond  a  reasonable  doubt  that 
such  was  not  the  case,  you  will  convict  the  defendant,  but  if  there 
is  a  reasonable  doubt  as  to  such  mental  condition,  you  will  resolve 
such  doubt,  in  favor  of  the  defendant,  and  acquit  him.     (2)  Did 
defendant  commit  the  homicide,  not  laboring  under  an  insane  delu- 
sion,  but  believing  that  by  teachings  of  the  Bible  he  had  right  to 
kill  the  party  he  did  kill  because  he  thought  she  was  a  witch,  and 
at  the  time  of  such  killing  he  performed  the  same  solely  upon  such 
belief,  and  was  not  laboring  under  an  insane  delusion?    If  you 
believe  this  state  of  case  existed,  and  so  believe  it  beyond  a  reason- 
able doubt,  you  will  find  the  defendant  guilty  as  charged  in  this 
indictment,  but  if  you  have  a  reasonable  doubt  in  regard  thereto, 
you  will  acquit  the  defendant.** 

I  2790(2).    Arkansas 

The  court  instructs  the  jury  that,  even  though  you  should  be- 
lieve from  the  evidence  that  the  defendant  was  suffering  from  a 
delusion  that  his  wife  was  too  friendly  with  other  men,  and  that 
defendant  acted  upon  this  delusion  when  he  fired  the  fatal  shot, 
yet  this  delusion  would  not  justify  the  defendant  in  taking  the  life 
of  his  wife,  nor  excuse  him  from  criminal  responsibility,  unless  you 
further  find  from  a  preponderance  of  the  evidence  that  the  defend- 
ant at  the  time  of  the  act  was  under  such  a  defect  of  reason  from 
disease  of  the  mind  as  not  to  know  the  nature  and  quality  of  the  act 
he  was  doing,  or,  if  he  did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong,  or  if  he  knew  the  nature  and  quality  of 
the  act  and  knew  that  it  was  wrong,  that  he  was  under  such  duress 
of  mental  disease  as  to  be  unable  because  of  the  disease  to  resist 
the  doing  of  the  wrong  act,  which  was  the  result  solely  of  his  mental 
disease.** 

0*5  Hotema  y.  U.  S.,  22  S.  Gt  895,  «•  Hanklns  v.  State,  201  S.  W.  832, 
186  U.  S.  413,  46  L.  Ed.  1225.  133  Ark.  gS,  L.  B.  A.  1918ED,  784. 
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{  2790(3).    Texu 

You  are  instructed  that,  if  the  defendant  entertained  the  insane 
delusion  that  the  deceased  had  an  ''immediate  design  upon  his  life, 
or  the  life  of  his  mother  or  brother,  and  acting  under  any  such 
delusion  killed  the  deceased,  in  the  belief  that  it  was  necessary  to 
save  his  own  life,  or  the  life  of  his  mother  or  brother,  he  would 
not  be  guilty  under  the  law,  and  in  this  case,  unless  the  state  has 
shown  by  evidence  beyond  a  reasonable  doubt  that  he  did  not  en- 
tertain any  such  insane  delusion  at  the  time  he  killed  the  deceased 
(if  he  did  kill  her),  you  will  find  the  defendant  not  guilty.*' 

§  2791.    Effect  of  dazed  condition  caused  by  sudden  blow 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 
at  the  time  of  the  killing,  the  defendant  was  in  pain  and  suffering 
from  a  painful  injury  inflicted  upon  his  head  a  few  minutes  before 
by  a  blow  received  from  a  heavy  club,  suflficient  to  produce  a  dazed 
condition  of  mind,  and  impairing  the  reasoning  faculties,  judgment, 
and  powers  of  perception  of  the  defendant,  then  you  should  take 
such  condition  of  the  facts  and  circumstances  into  consideration  in 
determining  whether  the  defendant  was  guilty  of  murder  or  any 
criminal  offense  at  the  time  he  fired  the  shot  resulting  in  the  death 
of  the  deceased." 

§  2792.    Effect  of  insanity  at  time  of  trial 
S  2792(1).    Calif  or  Ria 

You  are  instructed  that  you  are  not  to  consider  whether  or  not 
the  defendant  is  insane  at  the  present  time,  but  you  are  to  consider 
him  as  now  sane.  A  person  charged  with  crime  cannot  be  legally 
tried  for  such  crime  unless  he  be  sane  at  the  time  of  the  trial.  The 
defendant  has  presented  the  issue  to  you  that  at  the  very  time  of 
the  alleged  c6mmission  of  the  homicide  he  was  insane.  As  I  have 
already  told  you,  the  burden  of  proving  his  insanity  at  that  time 
rests  upon  him,  because  the  law  presumes  he  was  then  sane.*® 

i  2792(2).    Missouri 

You  are  instructed  that,  if  you  find  that  the  defendant  was  insane, 
and  irresponsible  from  any  disease  or  disorder  of  the  mind,  as  ex- 
plained in  these  instructions,  when  he  committed  the  homicide,  then 
you  will,  find  him  not  guilty ;  but,  if  you  find  at  the  time  of  the 
shooting  he  was  not  insane,  but  responsible  for  his  acts,  as  ex- 
plained in  these  instructions,  and  that  he  committed  the  crime  as 
charged,  then  you  will  find  him  guilty,  even  though  you  may  be- 

m 

BT  Witty  V.  State,  171  S.  W.  229,  «»  People  ▼.  DoQlan,  67  P.  761,  135 

75  Tex.  O.  R.  440.  Cal.  489;   People  v.  McCarthy,  46  P. 

•B  People  T.  Worthlngton,  55  P.  396,  1073,  115  GaL  255. 
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lieve  and  find  from  the  evidence  that  he  has  become  insane  since  the 
homicide  and  that  he  is  now  insane.^ 

§  2793.    Consideration  of  insanity  on  question  of  degree  of  crime 

§  2793(1).    N«w  Jersey 

You  are  instructed  that  the  insanity  of  the  defendant  cannot  be 
used  for  the  purpose  of  reducing  his  crime  from  murder  in  the  first 
degree  to  murder  in  the  second  degree.  If  responsible  at  all  in 
this  respect  he  is  responsible  in  the  same  degree  as  a  sane  man,  and 
if  he  is  not  responsible  at  all,  he  is  entitled  to  an  acquittal  in  both 
degrees.*^ 

§  2793(2).   PeAMyivaiita 

Counsel  suggest,  or  at  least  did  in  their  opening — counsel  for 
the  prisoner — ^that  they  intended  to  giyt  evidence  on  the  question 
of  the  mental  condition  of  the  defendant,  with  the  view  of  reducing 
the  grade  of  th^  offense.  It  is  difficult  for  me  to  see  how  it  could 
properly  have  that  effect  If,  at  the  time  thi9  act  was  committed, 
the  prisoner  was  insane,  if  he  was  in  the  condition  of  mind  that 
would  excuse  the  man  because  he  was  not  conscious  of  the  nature 
of  the  act,  it  would  be  then  your  duty  to  acquit  him  on  that  ground. 
It  would  be  your  duty  to  say  that  you  did  acquit  him  on  that 
ground,  because,  if  his  mind  was  in  the  condition  that  he  was  not 
responsible  for  what  he  was  doing,  he  would  not  be  responsible 
for  manslaughter  any  more  than  he  would  be  for  murder.  The  im- 
portant thing  for  you,  however,  gentlemen,  is  to  determine  whether 
this  prisoner,  at  the  time  he  committed  this  offense,  did  it  willfully, 
deliberately,  and  premeditately.  If  he  did,  he  was  guilty  of  murder 
in  the  first  degree,  unless  you  find  that  the  state  of  his  mind  was 
such  that  at  that  time  he  was  not  conscious  of  the  nature  of  the  act, 
and  therefore  irresponsible.  •  As  we  have  already  attempted  to  ex- 
plain to  you,  gentlemen,  if  this  prisoner  was  of  upsound  mind  to 
such  an  extent  that  he  was  not  conscious  of  the  nature  of  the  act 
he  was  committing,  then  you  ought  to  acquit  him  on  the  ground  of 
insanity.** 

§  2794.    Effect  of  intoxication  of  accused 
I  2794(1).    United  States 

Upon  this  matter  you  are  instructed  that  the  recent  use  of  whis- 
ky would  not  be  a  defense  in  this  case,  and  you  are  to  take  the  evi- 
dence as  a  whole,  not  by  piecemeal,  but  all  the  evidence  introduced 
in  this  case  upon  both  sides,  and  it  is  legitimate  for  you  to  consider 
the  evidence  above  referred  to  in  determining  the  question  of  whcth- 

«o  state  V.  Crane,  100  S.  W.  422,  •<  Commonwealth  v.  HoUinger,  42 
202  Mo.  54.  A.  548,  190  Pa.  15% 

•«i  State  v.  Malonl,  74  A.  526,  78 
N.  J.  Law,  889,  20  Ann.  Cas.  204. 
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er  or  not  defendant  was  insane  at  the  time  the  homicide  was  com- 
mitted, or  whether  he  was  impelled  and  caused  to  perform  the  act 
by  reason  of  the  liquor  he  had  drunk,  if  any.  What  I  intend  for  you 
to  understand  is  this:  If  the  evidence  as  a  whole  fails  to  show, 
beyond  a  reasonable  doubt,  that  defendant  was  of  sound  brain,  or  at 
least  to  that  extent  that  he  knew  right  from  wrong,  and  was  capable 
of  forming  and  carrying  into  execution  a  criminal  intent,  he  would 
be  entitled  to  be  acquitted,  no  matter  what  amount  of  whisky  he 
had  drunk ;  but,  in  arriving  at  that  conclusion,  the  jury  are  to  look 
to  all  the  evidence,  and  if,  from  all  the  evidence,  they  are  satisfied 

that  he  slew by  reason  of  the  whisky  he  had  drunk,  and  not 

as  a  result  of  an  insane  delusion  above  referred  to,  in  that  event  it 
would  be  your  duty  to  convict  the  defendant;  but  if  you  have  a 
reasonable  doubt  with  regard  to  this  matter,  you  will  resolve  it  in 
favor  of  the  defendant  and  acquit  him.'* 

I  2794(2).    llliBQit 

The  jury  are  instructed  that,  although  it  is  the  law  in  this  state 
that  a  criminal  offense  consists  in  a  violation  of  a  public  law,  in  the 
commission  of  which  there  must  be  a  union  or  joint  operation  of 
act  and  intention,  or  criminal  negligence,  yet  where,  without  intoxi- 
cation, the  law  will  impute  to  the  act  a  criminal  intent,  as  in  the 
case  of  wanton  killing  without  provocation,  voluntary  drunkenness 
is  not  available  to  disprove  such  intent.** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  each  of  the  following  propositions,  to 
wit:  That  at  about hours  before  the  alleged  homicide  de- 
fendant was  sane,  and  had  the  power  to  abstain  from  drinking 
alcohol;  that  defendant  then  knew  that  the  drinking  of  alcohol 
by  him  would  have  the  effect  to  render  him  insane  or  crazy;  that 
defendant,  so  knowing  the  effect  of  alcohol  upon  him,  and  being 
sane,  and  having'  the  power  to  abstain  from  taking  alcohol,  did 
then  and  there  voluntarily  drink  alcohol ;  that  the  alcohol  so  drank 
by  defendant  did  then  and  there  make  him  insane  or  crazy;  that 
while  insane  or  crazy  from  the  effect  of  such  alcohol,  defendant 
committed  the  act  charged  in  the  indictment  at  the  time  and  place 
and  in  the  manner  and  form  therein  charged — then  you  should  find 
defendant  guilty .•* 

The  jury  are  instructed  thdlt  voluntary  drunkenness  is  no  excuse 
for  crime.** 

•«  Hotema  v.  TJ.  S.,  22  S.  Ot  895,  «»  Upstone  v.  People,  109  111.   169. 

1S6  n.  S.  413,  46  L.  Ed.  1225.  •«  Kennedy  y.  People,  40  lU.  488. 

•«  I^pstone  y.  People,  109  111.  169. 
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{  2794(3).    Indiana 

The  jury  are  instructed  that  a  man  with  ordinary  will  power, 
which  is  unimpaired  by  disease,  is  required  by  law  to  govern  and 
control  his  passions.  If  he  yields  to  wicked  passions,  and  purposely 
and  maliciously  slays  another,  he  cannot  escape  the  penalty  pre- 
scribed by  law,  upon  the  ground  of  mental  incapacity.  That  state 
of  mind  caused  by  wicked  and  ungovernable  passions,  resulting, 
not  from  mental  lesion,  but  solely  from  evil  passions,  constitutes 
that  mental  condition  which  the  law  abhors,  and  to  which  the  term 
"malice"  is  applied.  The  condition  of  mind  which  usually  and  im- 
mediately- follows  the  excessive  use  of  alcoholic  liquors  is  not  the 
unsoundness  of  mind  meant  by  our  law.  Voluntarv  drunkenness 
does  not  even  palliate  or  excuse.*' 

§  2794(4).     Iowa 

The  court  instructs  the  jury  that  if  the  liquor  which  the  defendant 
claims  to  have  drank  had  merely  inflamed  his  passion  and  caused 
him  to  be  quarrelsome  and  abusive,  while,  at  the  same  time,  he  was 
able  to  distinguish  right  from  wrong,  and  knew  at  the  time  he  was 

doing  wrong,  if  he  did  assault ,  then  drunkenness  would  be 

no  defense.^ 

§  2794(5).    Kansas 

You  are  further  instructed  that  voluntary  intoxication  is  no  ex- 
cuse for  crime  as  long  as  the  offender  is  capable  of  conceiving  an 
intelligent  design.  If  the  case  is  otherwise  made  out  beyond  a 
reasonable  doubt,  he  will  be  presumed  to  have  intended  the  natural 
and  probable  consequence  of  his  own  act.  Hence,  in  this  case,  if 
ypu  find  the  defendant  guilty  of  an  assault  with  intent  to  kill  as 
charged  in  the  information,  and  that  at  the  time  he  did  so  he  was 
in  a  state  of  intoxication,  caused  by  his  voluntary  action,  he  is  guilty 
as  charged,  unless  you  further  find  that  such  intoxication  was  so 
extreme  as  to  prevent  his  mind  from  the  exercise  of  deliberation  or 
premeditation,  and  from  entertaining  the  intent  and  malice  afore- 
thought required  by  section ,  referred  to  in  the  instructions : 

and,  if  you  find  such  to  have  been  the  condition  of  his  mind,  you 
cannot  convict  him  of  any  offense  higher  than  that  defined  by  sec- 
tion   ,  referred  to  in  this  instruction,  and  only  then  unless  you 

believe  him  guilty  beyond  a  reasonable  doubt  under  said  section 
,  as  defined  more  fully  by  other  instructions  herein.** 

§  2794(6).    Kentucky 

The  court  further  instructs  the  jury  that,  although  they  may  be- 
lieve from  the  evidence  that  the  defendant  at  the  time  of  the  killing 

•f  Guetig  V.  State,  06  Ind.  94,  32  «•  State  v.  McOuUougii,  162  P.  766, 

Am.  Rep.  99.  96  Kan.  453. 

•«  State  V.  Yates,  109  N.  W.  1005, 
132  Iowa,  475. 
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of was  without  sufficient  power  to  govern  his  action  by  rea- 
son of  some  impulse  which  he  could  not  resist  or  control,  yet  if 
they  further  believe  from  the  evidence  that  such  lack  of  reason  to 
know  right  from  wrong,  or  such  insufficient  will  power  to  govern 
his  actions  or  to  control  his  impulses,  arose  alone  from  voluntary 
drunkenness,  but  not  from  unsoundness  of  mind,  they  should  not 
acquit  the  defendant  on  the  grounds  of  insanity.'® 

i  2794(7).    Missouri 

You  are  instructed  that,  if  you  believe  and  find  from  the  evidence 
that  the  defendant,  from  any  cause  whatsoever  had  become  insane 
and  irresponsible,  in  law,  as  explained  in  the  foregoing  instructions, 
and  that  he  was  so  insane  and  irresponsible  at  the  time  of  the  kill- 
ing, by  reason  of  any  mental  disease  or  disorder  arising  from  any 
cause  whatsoever,  then  you  will  find  the  defendant  not  guilty,  al- 
though you  may  believe  that  the  defendant  killed  his  wife  while  he 
was  intoxicated  or  drunk.  Drunkenness  is  a  species  of  insanity, 
and  is  attended  with  a  temporary  loss  of  reason  and  power  of  self- 
control.  Drunkenness,  however,  is  voluntary,  brought  on  by  the 
act  of  the  party,  while  insanity  proper  is  an  affliction  of  Providence, 
for  which  the  party  affected  is  not  responsible.  Such  insanity  is 
a  full  and  complete  defense  to  a  criminal  charge.  Drunkenness  is 
none.  Therefore,  if  you  believe  from  the  evidence  that  the  de- 
fendant voluntarily  made  himself  intoxicated,  and,  while  so  intoxi- 
cated, killed  his  wife  in  a  fit  of  drunkenness  or  temporary  insanity 
which  was  the  result  of  that  intoxication,  then  he  is  responsible,  in 
law,  for  such  killing,,  and  you  should,  so  find,'^ 

it  2794(8).     Hwk^ 

The  jury  are  instructed  that,  if  you  find  that  the  defendants  un- 
lawfully and  with  malice  aforethought,  as  already  defined  to  you, 

killed  the  person  designated  as  ,  it  is  murder  and  if  such 

killing  was  willful,  deliberate,  and  premeditated,  or  was  done  in 
the  perpetration  or  attempts  to  perpetrate  robbery,  it  is  murder  of 
the  first  degree,  otherwise  it  is  murder  of  the  second  degree;  and 
in  determining  the  degree,  any  evidence  tending  to  show  the  mental 
status  of  the  defendants  is  proper  for  the  consideration  of  the  jury. 
The  fact,  if  it  be  a  fact,  that  the  defendants  were  drunk,  does  not 
render  the  act  less  criminal,  and  in  that  sense  it  is  not  available  as 
an  excuse,  but  there  is  nothing  in  this  to  exclude  it  as  evidence  upon 
the  question  as  to  whether  the  act  was  deliberate  and  premeditated 
or  was  committed  in  the  carrying  out  of  an  intent  to  rob.  Presump- 
tively, every  killing  is  murder,  but  so  far  as  the  degree  is  con- 

To  Matliley  y.  Commonwealth,  86  S.  t^  State  v.  Duestrow,  3S  S.  W.  554, 

W.  9S8,  120  Ky..889,  27  Ky.  Law  Rep.      137  Mo.  44. 
785:    Wright  v.   CJommonwealth,   72 
S.  W.  340.  24  Ky.  Law  Rep.  1S38. 
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cerned,  no  presumption  arises  from  the  mere  fact  of  killing,  con- 
sidered separately  and  apart  from  the  circumstances  under  which 
the  killing  occurred.  The  question  is  one  of  fact  to  be  determined 
by  the  jury  from  the  evidence  in  the  case,  and  it  is  not  a  mere  legal 
conclusion,  and  drunkenness,  as  evidence  of  a  want  of  premedita- 
tion or  of  an  intent  to  rob,  is  not  within  the  rule  which  excludes  it 
as  an  excuse.  Drunkenness  neither  excuses  the  offense  nor  avoids 
the  punishment  which  the  law  inflicts,  when  the  character  of  the 
offense  is  ascertained  and  determined ;  but  evidence  of  drunkenness 
is  admissible  solely  with  reference  to  the  question  of  premeditation, 
or  where  there  is  evidence  tending  to  show  that  a  murder  has  been 
committed  in  the  perpetration  or  attempt  to  perpetrate  a  robbery, 
as  to  the  question  of  the  existence  of  the  felonious  intent  to  steal 
which  is  an  essential  element  of  robbery.  In  cases  of  premeditated 
murder,  the  fact  of  drunkenness  is  immaterial.  A  man  who  is  drunk 
may  act  with  premeditation  as  well  as  a  sober  one,  and  is  equally 
responsible  for  the  consequences  of  his  act.  In  murder  of  the  first 
degree,  it  is  necessary  to  prove  the  killing  was  premeditated  or  was 
committed  in  the  perpetration  or  attempt  to  perpetrate  robbery  or 
one  of  the  other  felonies  already  enumerated,  which  involves,  of 
course,  an  inquiry  into  the  state  of  mind  under  which  the  party 
committed  it,  and  in  prosecution  of  such  an  inquiry,  his  condition 
as  drunk  or  sober  is  proper  to  be  considered.  The  weight  to  be 
given  it  is  a  matter  for  the  jury  to  determine,  and  it  should  be  re- 
ceived with  great  caution  and  carefully  examined  in  connection 
with  all  the  circumstances  and  evidence  in  the  case.  You  should 
discriminate  between  the  conditions  of  mind  merely  excited  by  in- 
toxicating drink  and  yet  capable  of  forming  a  specific  and  deliberate 
intent  to  take  life,  and  such  a  prostration  of  the  faculties  as  renders 
a  man  incapable  of  forming  the  intent,  or  of  deliberation  or  pre- 
meditation. If  an  intoxicated  person  has  the  capacity  to  form  the 
intent  to  take  life,  and  conceives  and  executes  such  intent,  it  is  no 
ground  for  reducing  the  degree  of  his  crime  that  he  was  induced 
to  conceive  it,  or  to  conceive  it  more  suddenly  by  reason  of  his  in- 
toxication.'* 

§  2794(9).    Oklahoma 

You  are  instructed  in  this  case  that  voluntary  intoxication  is  no 
defense  in  a  criminal  case,  but  in  your  deliberations  on  the  question 
of  whether  or  not  the  defendants  shot  the  deceased  with  the  intent 
to  kill  him  or  to  do  him  serious  bodliy  harm,  you  may  take  into 
consideration  the  question  of  whether  or  not  they  were  intoxicated 
to  such  an  extent  that  they  were  incapable  of  forming  an  intent 
And  in  this  case  if  you  find  and  believe  from  the  evidence,  or  if  you 

T2  state  V.  Johnny,  87  P.  3,  29  Nev.  203. 
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entertain  a  reasonable  doubt  thereof  from  all  the  facts  and  circum- 
stances in  evidence  in  this  case,  that  the  defendants  at  the  time  of 
the  homicide  were  in  such  an  intoxicated  condition  that  they  were 
incapable  of  forming  an  intent,  and  that  they  did  not  intend  to  kill 
and  murder  the  deceased/  then  you  are  instructed  that  you  should 
find  the  defendants  not  guilty  of  the  crime  of  murder.'* 

S  2794  (10).    Pennsylvania 

The  jury  are  instructed  that  they  must  bear  in  mind  that  it  is 
only  the  effect  the  intoxication  in  this  case  had  upon  the  prisoner's 
mind,  in  regard  to  his  ability  to  design,  deliberate,  and  meditate 
upon,  and  fully  comprehend,  the  act  he  did,  previous  to  its  perform- 
ance, which  is  material.  The  fact  of  intoxication  making  him  nerv- 
ous, irritable,  and  quarrelsome,  is  no  excuse,  if  he  acted  more  ir- 
ritably and  recklessly  than  he  would  have  done  if  he  had  been  so- 
ber. The  mere  fact  that  the  man,  being  drunk,  or  in  the  habit  of 
getting  drunk,  is  more  irritable,  and  more  likely  to  take  offense,  and 
more  disposed  to  do  mischief,  than  he  would  otherwise  be,  is  no 
excuse  for  any  offense  he  may  commit  under  those  circumstances. 
If  he  knew  what  he  was  about,  and  fully  comprehended  the  situa- 
tion, when  he  fired  the  fatal  shot,  it  makes  no  difference  how  drunk 
he  may  have  been  at  the  time.'* 

I  2794(11).   Virginia 

The  court  further  instructs  the  jury  that  drunkenness  or  volun- 
tary intoxication  is  no  excuse  for  crime,  although  such  drunken- 
ness may  be  the  result  of  long-continued  and  habitual  drinking 
without  any  purpose  to  commit  crime,  and  may  have  produced  a 
temporary  insanity,  during  the  existence  of  which  the  criminal  act 
is  committed ;  in  other  words,  a  person,  whether  he  be  an  habitual 
drinker  or  not,  cannot  voluntarily  make  himself  so  drunk  as  to  be- 
come on  that  account  irresponsible  for  his  conduct  during  such 
drunkenness.'* 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  prisoner,  though  intoxicated 
at  the  time  of  throwing  the  brick  which  caused  the  death  of  the 
deceased,  was  capable  of  knowing*  the  nature  and  consequence -of 
his  act,  and,  if  he  did  know,  then  that  he  knew  he  was  doing  wrong, 
and  that,  so  knowing,  he  threw  the  brick  at  the  deceased  with  the 
willful,  deliberate,  and  premeditated  purpose  of  killing,  her,  then, 
they  will  find  the  prisoner  guilty  of  murder  in  the  first  degree.'* 

T8  Tubby  V.  State,  178  P.  491,  15  tb  Longley  v.  Commonwealth,  37  S. 

OkL  Cr.  49a  B.  339,  99  Va.  807. 

T4  Commonwealth  v.  McGowan,  42  to  BosweU    v.    Commonwealth,   20 

A.  365^  189  Pa.  641,  69  Am.  St.  Kep.  Grat  (Va.)  860. 
836. 
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I  2794(12).    West  Virginia 

The  court  instructs  the  jury  that ,  the  prisoner  at  the  bar, 

whether  he  be  a  habitual  drinker  or  not,  cannot  voluntarily  make 
himself  so  drunk  as  to  become  on  that  account  irresponsible  for 
his  conduct  during  such  drunkenness.  He  may  be  perfectly  un- 
conscious of  the  killing  of ,  and  yet  he  is  responsible.    He 

may  be  incapable  of  express  malice,  but  the  court  instructs  the  jury 
that  the  law  implies  malice  in  such  a  case  from  the  weapon  used, 
the  absence  of  provocation,  and  other  circumstances  under  which 
the  act  is  done.'' 

S  2794(13).   Wisconsin 

The  jury  are  instructed  that  drunkenness  is  no  excuse  for  crime 
and  cannot  reduce  the  degree  of  a  homicidal  offense  below  that  of 
murder  in  the  first  degree,  if,  notwithstanding  the  condition  of 
drunkenness,  the  wrongdoer  was  capable  of  forming  a  deliberate 
intent  to  commit  the  homicide.'* 

§  2795.    Insanity  caused  by  excessive  use  of  liquor 

I  2795(1).     Missouri 

You  are  instructed  that,  if  you  believe  and  find  from  the  evidence 
that  at  the  time  the  defendant  shot  his  wife  his  mental  faculties  had 
become  and  were  so  perverted  and  deranged  as  to  render  him  in- 
capable of  distinguishing  between  right  and  wrong,  and  of  knowing 
the  right  from  wrong  of  that  particular  act,  then  it  is  immaterial 
what  caused  such  condition  of  his  mind — ^whether  the  sam^  was 
brought  on  by  hereditary  disease,  or  was  the  result  of  the  excessive 
use  of  alcoholic  beverages  and  stimulants,  or  of  any  disease  or  other 
cause,  or  combination  of  causes.  And  though  you  should  believe 
from  the  evidence  that  such  perverted  and  deranged  mental  facul- 
ties of  the  defendant  were  the  result  of  continued  drunkenness,  or 
the  excessive  or  continued  use  of  intoxicants,  such  deranged  and 
perverted  condition  of  mind  is  entitled  to  the  same  consideration 
as  a  diseased  and  unsound  condition  of  mind  from  any  other  cause, 
and  entitles  the  defendant  to  an  acquittal  at  your  hands,  if  shown 
and  proven  to  your  reasonable  satisfaction.'^ 

§  2795(2).'  Virginia 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that,  at  the  time  of  throwing  the  brick  the  blow  from  which  caused 
the  death  of  deceased,  the  defendant  was  laboring  under  such  a  de- 
fect of  reason,  from  disease  ol  the  mind  remotely  produced  by 
previous  habits  of  g^oss  intemperance,  as  not  to  know  the  nature 

"  state  V.  Hertzog,  46  S.  E.  792,  55  ^s  Hempton  v.  Stiito,  86  N.  W.  59G. 

W.  Va.  74.     This  should  be  accom-  111   Wis.   127. 

panied  by  an  instruction  that  Intoxi-  7»  state  v.  Ducstrow,  8S  S.  W.  554. 

cation  may  be  considered  on  the  ques-  137  Mo.  44, 
tlon  of  intent. 
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and  possible  consequences  of  his  act,  or,  if  he  did  know,  then  that 
he  did  not  know  that  he  was  doing  what  was  wrong,  you  will  find 
defendant  not  guilty.'® 

§  2796.  Same — ^Temporary  frenzy  brought  on  by  voluntary  drunk- 
enness 
The  jury  are  instructed  that  voluntary  drunkenness  is  neither  an 
excuse  for  crime  nor  a  mitigation  of  crime.  If  you  find  and  be- 
lieve from  the  evidence  that  the  defendant,  at  the  time  of  the  homi- 
cide,, had  not  become  insane  and  irresponsible,  as  explained  in 
these  instructions,  either  from  the  continued  excessive  use  of  in- 
toxicating drinks,  or  from  any  other  cause  or  causes,  but  that  the 
defendant  had  been  voluntarily  addicted  to  the.  use  of  intoxicants 
for  a  long  period  prior  to  the  homicide,  and  that  shortly  or  immedi- 
ately before  the  homicide  the  defendant  voluntarily  drank  large 
quantities  of  intoxicating  stimulants  or  beverages,  and  that,  being 
under  the  influence  of  such  intoxicants,  he  shot  and  killed  his  wife, 
while  laboring  under  temporary  frenzy  or  madness,  and  while  be- 
ing unconscious  of  the  nature  of  the  act,  and  that  such  temporary 
frenzy  or  madness  and  such  unconsciousness  was  then  and  there  the 
immediate  result  of  alcoholic  liquor  or  .liquors  voluntarily  drunk  by 
the  defendant,  then  such  temporary  frenzy  or  madness  and  such  un- 
consciousness afford  neither  justification,  mitigation,  nor  excuse 
for  the  shooting  of  his  wife  by  defendant,  nor  can  you  consider  it 
in  determining  whether  the  defendant  acted  willfully,  deliberately, 
and  premeditately,  and  he  is  equally  guilty,  under  the  law,  as  if  he 
had  been  sober  or  sane  at  the  time  of  the  shooting;  and  in  such 
case,  as  in  the  case  of  a  sober  and  sane  man,  the  intent  to  kill  and 
malice  may  be  presumed  from  the  intentional  use  of  a  deadly  weap- 
on upon  a  vital  part  of  the  body,  in  a  manner  likely  to  produce 
death,  and  premeditation  and  deliberation  may  be  inferred  from  the 
facts  and  circumstances  of  the  killing,  where  there  was  sufficient 
time  to  consider,  and  in  the  absence  of  justification  or  just  provo- 
cation, and  need  not  be  shown  by  direct  and  positive  proof.  There- 
fore, if  you  believe  and  find  from  the  evidence  that  the  defendant, 
under  the  circumstances,  and  while  being  in  the  condition  afore- 
said, and  by  the  means  and  in  the  manner  charged  in  the  indict- 
ment, and  explained  by  instructions  Nos. , ,  and 

herein,  shot  and  killed  his  wife,  then  you  will  find  the  defendant 
guilty  of  murder  in  the  first  degree,  and  so  state  in  your  verdict.** 

soBoBwell'B  0a8e»  20  Grat.  86a  8i  state  y.  Duestrow,  38  S.  W.  554, 

137  Mo.  44. 
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§  2797.    Effect  of  intoxication  as  bearing  on  intent  and  degree  of 
offense 

Bee,  also,  ante,  §  2794(5,  9). 

§  2797(1).    Alabama 

The  jury  are  instructed  that,  if  they  find  that  defendant  was  so 
drunk  that  he  was  incapable  of  volition,  incapable  of  voluntarily 
doing  anytliingp  and  incapable  of  forming  malice  or  entertaining 
malice,  then  defendant  could  not  be  convicted  of  anything  more 
than  manslaughter  in  the  second  degree.** 

The  jury  are  instructed  that  if  they  believe  that  defendant,  at  the 

time  he  is  said  to  have  shot >  was  so  drunk  that  he  was 

incapable  of  forming  the  purpose  to  do  a  voluntary  act,  then  he 
cannot  be  convicted  of  any  offense  higher  than  manslaughter  in 
the  second  degree.** 

The  jury  are  instructed  that  the  presumption  in  this  case  is  that 
the  defendant  is  innocent  until  the  state  has  proved  beyond  all 
reasonable  doubt  that  he  is  guilty ;  and,  if  the  jury  have  a  reasona- 
ble doubt  growing  out  of  the  evidence  as  to  whether  he  was  suffi- 
ciently sober  to  form  a  specific  intent  to  take  life,  then  the  jury 
cannot  find  the  defendant  guilty  of  murder  in  the  first  degree.** 

You  are  instructed  that,  if  you  believe  that  the  defendant,  at  the 
time  he  is  said  to  have  shot  his  wife,  was  so  drunk  that  he  was  in- 
capable of  forming  the  purpose  to  do  a  voluntary  act,  then  he  can- 
not be  convicted  of  any  offense  higher  than  manslaughter  in  the 
second  degree.** 

The  court  charges  the  jury  that  drunkenness  is  no  excuse  for 
crime.    That  in  this  case  there  is  no  conflict  in  this  evidence  that 

E.  killed ,  and  before  the  jury  can  find  this  defendant  guilty, 

the  jury  must  be  satisfied  beyond  all  reasonable  doubt  that  this  de- 
fendant conspired  with  E.  with  the  intent  to  commit  an  unlawful 
act,  and  unless  the  jury  believe  beyond  all  reasonable  doubt  that 
this  defendant  was  sufficiently  sober  to  form  the  specific  intent  to  do 
an  unlawful  act  you  must  acquit  this  defendant.** 

§  2797(2).    Arkansas 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 
the  evidence  that  the  defendant  was  intoxicated  to  the  extent  that 
he  was  not  conscious  of  what  he  was  doing,  being  drunk  to  the 
extent  that  he  could  have  no  specific  intent  to  kill,  under  the  law  he 
would  not  be  guilty  of  murder  in  the  first  degree.*' 

82  Hill  V.  State,  64  So,  163,  9  Ala.  8b  Heninburg  v.  State,  43  So.  9S), 

App.  7.  151  Ala.  26. 

88  HIU  V.  State,  64  So.  163,  9  Ala.  so  McLeroy  v.  State,  25  So.  247. 120 

App.  7.  Ala.  274. 

9*  Granberry  ▼.  Stote,  62  So.  52,  sr  piess  r.  State,  145  S.  W.  221, 102 

182  Ala.  4.  Ark.  506. 
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f  2797(3).    CaJifornIa 

The  jury  are  instructed  that  any  act  committed  by  a  person  while 
in  a  state  of  voluntary  intoxication  is  not  less  criminal  by  reason  of 
his  having  been  in  such  a  condition ;  but  whenever  the  actual  exist- 
ence of  any  particular  purpose,  motive,  or  intent  is  a  necessary  ele- 
ment to  constitute  any  particular  offense  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the  accused  was  in- 
toxicated at  the  time,  in  determining  the  motive  or  intent  with 
which  he  committed  the  act.** 

f  2797(4).    Colorado 

The  court  instructs  the  jury  that,  while  it  is  a  general  rule  of 
law  that  voluntary  drunkenness  is  no  excuse  for  a  crime  perpetrated 
under  its  influence,  still  in  cases  of  this  kind  intoxication,  if  proved, 
may  sometimes  be  considered  by  the  jury,  for  the  purpose  of  de- 
termining whether  the  accused  at  the  time  of  the  alleged  offense 
was  capable  of  forming  a  willful,  deliberate,  and  premeditated  de- 
sign to  take  life;  and  in  this  case,  although  the  jury  may  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
killed  the  deceased,  still,  if  you  further  believe  from  the  evidence 
that  before  and  at  the  time  the  defendant  fired  the  shot  he  was  so 
under  the  influence  of  intoxicating  drink  as  to  be  incapable  of 
forming  in  his  mind  a  design  deliberately  and  premeditatedly  to  do 
the  act,  then  such  killing  would  only  be  murder  in  the  second  de- 
gree.** 

You  are  instructed  that,  in  determining  the  grade  of  the  offense, 
you  may  take  into  consideration  all  the  facts  and  circumstances  in 
proof  attending  the  commission  of  the  offense  charged ;  and  while 
drunkenness  is  no  excuse  for  any  crime  or  misdemeanor,  unless  oc- 
casioned by  the  fraud,  contrivance,  or  force  of  some  other  person, 
for  the  purpose  of  causing  the  perpetration  of  an  offense,  yet,  if  it 
be  a  fact  appearing  in  the  evidence,  it  is  to  be  (Considered  by  the 
jury  in  connection  with  all  other  facts  in  determining  the  degree  of 
guilt  The  fact  that  the  prisoner  was  drunk,  if  proved,  does  not 
render  his  act  any  the  less  criminal,  and,  in  this  sense,  is  not  avail- 
able as  an  excuse ;  but  upon  the  question  whether  the  act  was  de- 
liberate or  premeditated,  it  is  proper,  to  be  considered ;  and  only 
for  this  purpose.  It  neither  excuses  the  offense  nor  avoids  the 
punishment  which  the  law  inflicts  when  the  character  of  the  offense 
is  ascertained.*^ 

I  2797(5).    Connectloot 

You  are  instructed  that,  where  a  specific  intent  is  a  necessary 
element  of  a  crime  as  the  specific  intent  to  kill  is  in  the  crime  of 

••People  y.  Kloss,  47  P.  459,  115  Cal.' 567. 
«•  Brennan  v.  People,  86  P.  79,  37  Colo.  250. 
••  May  V.  People,  6  P.  816,  8  Colo.  210. 
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murder  in  the  first  degree,  the  fact  of  intoxication,  if  it  existed, 
should,  of  course,  be  taken  into  consideration ;  and,  if  an  accused 
person  had  so  far  lost  his  reason  from  intoxication  that  he  was 
unable  to  have  and  entertain  such  intent,  and  so  did  not  have  such 
intent,  such  person  should  not  be  convicted  of  such  offense  where 
such  specific  intent  is  necessary.** 

§  2797(6).    Florida 

You  are  instructed  that  it  is  a  general  principle  of  law  that  in- 
toxication is  no  excuse  for  crime,  but  this  general  principle  has  this 
important  qualification  or  modification,  so  far  as  it  relates  to  murder 
in  the  first  degree :  A  particular  or  specific  intent  is  absolutely  es- 
sential in  the  commission  of  this  crime,  and  if  the  mind  of  the  per- 
son doing  the  killing  is  unable,  because  of  intoxication,  at  the  time 
of  the  killing,  to  form  this  particular  or  specific  intent,  there  can 
be  no  murder  in  the  first  degree,  unless  the  person  doing  the  killing 
became  voluntarily  intoxicated  for  the  purpose  of  killing  while  in- 
toxicated.** 

§  2797(7).     Illiiiois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant,  when  voluntarily  in- 
toxicated, committed  the  homicide  charged  in  the  indictment  under 
such  circumstances  as  would  have  constituted  such  an  act  by  one 
not  intoxicated  murder,  then  such  intoxication  would  not  reduce 
the  crime  of  the  defendant  from  murder  to  manslaughter,  nor  would 
such  intoxication  be  any  excuse  or  defense  to  the  act** 

§  2797(8).    Indiana 

The  jury  are  instructed  that  while  voluntary  intoxication  is  no 
excuse  or  palliatiofi  for  any  crime  actually  committed,  yet  if,  upon 
the  whole  evidence  in  this  cause,  you  shall  have  such  reasonable 
doubt  whether,  at  the  time  of  the  killing — if  you  should  find  from 
the  evid.ence  accused  did  kill  B. — he  had  sufficient  mental  capacity 
to  deliberately  think  upon  and  rationally  to  determine  so  to  kill 
deceased,  then  you  cannot  find  him  guilty  of  murder  in  the  first  de- 
gree, although  such  inability  was  the  result  of  intoxication.** 

I  2797(9).    Minnesota 

The  jury  are  instructed  that  an  act  committed  by  a  person  in  a 
state  of  voluntary  intoxication  is  not  less  criminal  by  reason  of 
such  condition,  but  that  such  intoxication  is  to  be  taken  into  consid- 
eration in  all  cases  where  the  intent  with  which  the  act  was  done 
is  an  essential  element  of  the  alleged  crime  or  any  degree  thereof; 

•1  State  V.  Cabaudo,  70  A.  42,  83  w  Upstone  v.  People^  109  BL  180. 

Conn.  160.  ^«  Aszman  y.  State,  24  N.  E.  123, 

••2  Cook   v.    State,   35   So.   665,   46  123  Ind.  347,  8  L.  R.  A.  33. 
Fla.  20. 
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that  if  the  defendant  was  so  intoxicated  at  the  time  of  the  killing 
as  to  be  incapable  of  entertaining  a  premeditated  design  to  effect 
the  death  of  the  deceased,  he  cannot  be  convicted  of  murder  in  the 
first  degree ;  and  that  if  he  was  so  intoxicated  that  he  was  incapable 
of  entertaining  any  design  to  kill  the  deceased  he  cannot  be  con- 
victed of  murder  in  the  second  degree,  and  such  a  finding  will  re- 
duce the  offense  to  manslaughter  in  the  first  degree,  and  the  verdict 
of  the  jury  should  so  state.*' 

i  2797(10).   Nevada 

You  are  instructed  that  in  order  to  find  the  defendants  or  either 

of  them  guilty  of  murder  in  the  first  degree  you  must  find  from  the 
evidence  beyond  all  reasonable  doubt  that  the  murder  was  perpe- 
trated by  means  of  poison,  or  lying  in  wait,  or  torture,  or  by  any 
other  willful,  deliberate,  and  premeditated  killing,  or  in  the  perpe- 
tration or  attempt  to  perpetrate  robbery.  This  ingredient  of  de- 
liberate premeditated  killing  must  be  clearly  shown  and  proven 
beyond  all  reasonable  doubt.  It  is  not  sufficient  that  you  think 
that  the  killing  was  deliberate  and  premeditated,  the  evidence  must 
convince  you  of  that  fact  to  an  abiding  certainty  and  beyond  all 
reasonable  doubt.  The  evidence  of  deliberation  and  premeditation 
must  be  such  as  to  convince  you  that  the  deliberate  premeditated 
design  and  purpose  to  murder  was  knowingly  and  intentionally 
formed  and  considered  in  the  mind  of  each  defendant  and  meditated 
upon  before  the  fatal  blow  was  struck ;  and,  in  considering  whether 
such  a  design  was  formed  in  the  minds  of  each  of  the  defendants, 
you  should  consider  the  evidence,  if  any,  of  drunkenness.  If  the 
defendants  were  drunk  at  the  time,  and  were  too  much  intoxicated 
to  form  such  a  deliberate  and  premeditated  purpose,  they  cannot  be 
found  guilty  of  murder  in  the  first  degree.  It  is  true  that  drunk- 
enness is  no  excuse  for  the  commission  of  an  offense,  but  neverthe- 
less the  jury  must  consider  the  evidence  of  drunkenness  and  deter- 
mine whether  it  was  sufficient  to  so  cloud  the  minds  of  the  de- 
fendants as  to  interfere  with  the  formation  of  deliberate  and  pre- 
meditated purpose  to  kill.  If  the  drunkenness  was  sufficient  to 
create  a  reasonable  doubt  in  your  minds  as  to  the  existence  of 
such  a  deliberate  premeditated  purpose  you  cannot  find  the  defend- 
ants guilty  of  murder  in  the  first  degree.** 

$2797(11).    Oklahoma 

The  court  instructs  the  jury  that,  should  you  find  from  the  evi- 
dence in  this  case  or  have  a  reasonable  doubt  thereof  that  the  de- 
fendant at  the  time  he  committed  the  crime  complained  of  in  the 
information  was  intoxicated  to  such  an  extent  that  he  was  not  able 

»»  State   V.   CorHrau,   100    N.   W.  «c  state  v.  Johnny,  87  P.  3,  20  Xe?. 

G38,  93  Miim.  2S.  203. 
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to  form  within  his  mind  the  criminal  design  to  effect  the  death 
of  the  deceased,  then,  in  that  event,  should  you  find  from  the  evi- 
dence that  he  did  kill  the  deceased,  it  will  be  your  duty  to  find  the 
defendant  guilty  of  manslaughter  in  the  first  degree,  and  acquit 
him  of  the  charge  of  murder.*' 

I  2797(12).   South  Dakota 

The  jury  are  instructed  that  there  has  been  some  evidence  in- 
troduced in  this  case  tending  to  show  that  the  defendant  in  this 
case,  at  the  time  of  the  alleged  assault,  was  intoxicated  or  drunk. 
The  statutes  of  this  state  provide  as  follows:  "No  act  committed 
by  a  person  while  in  a  state  of  voluntary  intoxication  shall  be 
deemed  less  criminal  by  reason  of  his  having  been  in  such  condi- 
tion. But  whenever  the  actual  existence  of  any  particular  purpose, 
motive  or  intent  is  a  necessary  element  to  constitute  any  particular 
species  or  degree  of  crime,  the  jury  may  take  into  consideration  the 
fact  that  the  accused  was  intoxicated  at  the  time  in  determining 
the  purpose,  motive  or  intent  with  which  he  committed  the  act." 
I  charge  you  that  this  is  competent  evidence  for  you  to  consider 
in  determining  beyond  a  reasonable  doubt  whether  or  not,  at  the 
time  of  making  that  assault,  his  mind  was  in  condition  to  form  an 
intent  of  any  kind  or  form  an  intent  to  kill;  or,  in  other  words, 
whether  his  mind  was  in  such  condition  that  he  knew  right  from 
wrong  or  the  probable  consequences  or  result  of  his  acts ;  and,  in 
this  case,  in  considering  the  evidence  in  reference  to  the  intoxi- 
cated condition  of  the  defendant,  you  have  the  right  also  to  con- 
sider his  evidence  given  on  the  stand  here  as  to  the  circumstances 
and  facts  and  the  conditions  which  existed  and  took  place  at  the 
time  of  the  alleged  assault,  in  determining  whether  or  not  his  mind 
was  in  such  condition  at  the  time  that  he  was  capable  of  forming 
an  intent  as  charged  in  this  information .•• 

{  27d7(13).    Virginia 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  prisoner  threw  a  brick  at  the  deceased,  which  caused 
her  death,  and  that,  at  the  time  of  so  doing,  he  was  in  such  a  con- 
dition of  drunkenness  as  to  render  him  incapable  of  a  willful,  de- 
liberate, and  premeditated  purpose,  and  that  he  did  not  so  throw 
it  out  of  any  reckless  wickedness  of  heart  or  purpose,  then  they 
will  find  the  prisoner  guilty  of  voluntary  manslaughter.** 

§  2797(14).   Waslilngton 

I  instruct  you  that  voluntary  drunkenness  is  not  an  excuse  for 
crime,  but  as  you  mtrst  determine  the  degree  of  the  crime  of  which 

«7  Tubby  V.  States  178  P.  491,  15         ••BosweU    v.    Oommonwealtb,^  20 
Ol£L  Cr.  496.  Grat  (Va.)  860. 

•8  State  V.  Kapelino,  108  N.  W.  335^ 
20  S.  D.  691. 
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the  defendant  is  guilty,  if  he  is  guilty  at  all/  it  becomes  necessary 
for  you  to  inquire  as  to  the  state  of  mind  under  which  he  acted; 
and  in  the  prosecution  of  such  inquiry  his  condition,  as  drunk  or 
sober,  is  proper  to  be  considered,  inasmuch  as  the  degree  of  the 
offense,  if  any  has  been  committed,  depends  upon  the  question 
whether  the  killing  was  willful,  deliberate,  and  premeditated ;  and 
upon  that  question  it  is  proper  for  you  to  consider  evidence  of  in- 
toxication, if  such  there  be,  not  upon  the  ground  that  drunkenness 
renders  a  criminal  act  less  criminal,  or  can  be  received  in  extenu- 
ation or  excuse,  but  upon  the  ground  that  the  condition  of  the 
defendant's  mind  at  the  time  that  the  act  was  committed  must  be 
inquired  after  in  order  to  justly  determine  the  question  whether 
his  mind  was  capable  of  that  deliberation  or  premeditation  or  pur- 
pose which,  according  as  they  are  absent  or  present,  determine  the 
degree  of  the  crime,  or  the  guilt  or  innocence  of  the  defendant.  But 
I  charge  you,  gentlemen,  that  in  dealing  with  such  a  condition 
you  ought  to  use  great  caution  not  to  give  immunity  to  persons 
who  commit  crime  when  they  are  inflamed  by  intoxicating  drink. 
You  must  discriminate  between  the  conditions  of  mind  merely  ex- 
cited by  intoxicating  drink,  and  yet  capable  of  forming  a  specific 
intent  to  take  life,  and  such  a  prostration  of  the  faculties  as  renders 
a  man  incapable  of  forming  the  intent,  or^of  deliberation  or  pre- 
meditation. If  an  intoxicated  person  has  the  capacity  to  form  an 
intent  to  take  life,  and  conceives  and  executes  such  intent,  it  is 
no  ground  for  reducing  the  degree  of  his  crime  that  he  was  induced 
to  conceive  it,  or  to  conceive  it  more  suddenly,  by  reason  of  his 
intoxication.^ 

f  2797(15).    West  Virginia 

You  are  instructed  that,  where  a  statute  establishes  degrees  of 
the  crime  of  murder,  and  provides  that  all  willful,  deliberate,  and 
premeditated  killing  shall  be  murder  in  the  first  degree,  the  evi- 
dence given  on  the  trial  tending  to  prove  that  the  accused  was  in- 
toxicated at  the  time  of  the  killing  is  competent  for  the  considera- 
tion of  the  jury  upon  the  question  whether  the  accused  was  in  such 
a  condition  of  mind  as  to  be  capable  of  deliberation  and  premedi- 
tation.* 

I  2797(16).    Wisconsin 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant  fired  the  shot  which  killed  his  wife,  and  if  when  he  did 
so  he  was  in  such  a  condition  from  the  use  of  spirituous  liquors 
that  he  was  not  capable  of  forming  a  premeditated  intent  to  kill 
her,  then  you  should  consider  the  question  of  intoxication  and  you 

1  State  V.  Hawkins,  63  P.  268,  28  «  State  r.  Hertzog,  46  S.  B.  792,  65 
Wash.  289.  W.  Va.  74. 
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cannot  convict  him  of  murder  in  the  first  degree.  But  if  he  was 
able  to  form  that  intent  to  kill,  willfully,  deliberately  and  premedi- 
tatedly,  when  he  fired  the  shot,  then  you  must  have  nothing  more 
to  do  with  the  question  of  his  drinking  and  you  should  give  it  no 
further  thought  or  consideration  in  the  case,  for  then  it  cuts  no  fur- 
ther figure.' 

You  are  instructed  that,  if  you  shall  find  from  the  evidence  in 
the  case  that  this  defendant,  at  the  time  he  struck  the  blow,  was 
in  such  a  condition  from  the  use  of  spirituous  liquors  that  he  was 
incapable  of  forming  an  intent  to  kill,  then  you  may  consider  the 
question  of  intoxication.  The  question  simply  is,  in  short,  Was 
he  at  the  time  in  such  a  condition  mentally  as  to  be  incapable  of 
forming  this  premeditated  design  to  effect  the  death  ?  * 

C.    Act  or  Omission  of  Defendant  as  Cause  of  Death 

§  2798.    In  general 

§  2798(1).    Georgia 

In  the  indictment,  gentlemen,  the  state  charges  that  the  killing 
was  done  by  a  blow  on  the  head  with  a  brickbat  or  a  rock,  and  by 
knocking  the  deceased  in  a  ditch.  Now,  if  you  believe  from  the 
evidence  that  the  defendant  made  a  felonious  attack  on  the  deceased, 
and  with  a  brickbat  or  rock  knocked  the  deceased  into  a  ditch,  and 
that  she  broke  her  neck,  or  if  you  believe  from  the  evidence  that 
the  defendant  made  such  felonious  and  unlawful  attack  on  the  de- 
ceased, and  in  an  effort  to  escape  such  felonious  and  unlawful  at- 
tack she  fell  into  a  ditch  and  broke  her  neck,  still,  if  the  felonious 
attack  was  the  primary  cause  of  her  death,  the  defendant  would 
still  be  guilty.* 

§  2798(2).    Indiana 
The  jury  are  instructed  that,  if  the  blows  which  caused  the  death 

of were  given  in  self-defense,  and  other  blows,  not  mortal, 

were  afterwards  g^ven,  not  in  self-defense,  you  should  find  the 
defendant  not  guilty.* 

§  2798(3).     Iowa 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evi- 
dence, that  the  defendant  and  others,  formed  the  design  of  taking 

the  life  of  the  said ,  whether  by  hanging  or  otherwise ;   that 

in  pursuance  of  such  design,  the  defendant  and  others  went  in  a 
body  to  the  house  of  said ,  armed,  and  resolved,  and  pre- 
pared to  resist  all  opposition;   that  they  obtained  possession,  by 

8  Hampton  ▼.  State,  86  N.  W.  596,  s  Thomton  v.  State,  33  S.  El  673, 

111  Wis.  127.  107  Ga.  683. 

« Bernhardt   v.    State,  51   N.    W.         e  Miller  v.  State,  37  Ind.  432. 
1009,  82  Wis.  28. 
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force,  or  otherwise,  of  the  body  of  said  ,  and  bound  the 

arms  of  the  said ,  so  as  to  render  him  helpless;   that  after 

they  had  so  obtained  possession  of  the  said  ,  the  said  de- 
fendant, and  those  then  engaged  with  him,  or  any  of  them  in  the 

presence  and  hearing  of  the  said ,  avowed  their  purpose  to 

take  the  life  of  the  said  by  hanging  or  otherwise;    that 

they  forced  the  said  into  a  hack,  while  thus  bound,  and 

started  to  the  timber  with  him ;  that  while  on  the  road  to  the  tim- 
ber, and  when  on  the  bank  of  the river,  they  cast  the  said 

,  while  thus  bound,  into  said  river,  ffom  said  hack,  or  com- 
pelled the  said ,  by  threats  or  otherwise,  to  jump  from  said 

hack  into  said  river,  and  they  then  and  there  permitted  him  to 
drown,  while  standing  by,  and  made  no  effort  to  rescue  the  said 

,  if  by  reasonable  efforts  they  might  have  done  so,  then  the 

said  defendant  is  guilty  of  murder  in  the  first  degreed 

I  2798(4).    Kentucky 

The  court  instructs  the  jury  that,  though  the  wound  inflicted  on 

by  the  defendant,  if  he  inflicted  any,  may  not  have  been 

sufficient  of  itself  to  produce  death,  yet  if  you  believe  beyond  a 
reasonable  doubt,  from  the  evidence,  that  such  wound,  owing  to 
her  condition,  produced  her  death,  when,  but  for  the  wound,  she 
would  not  then  have  died,  the  wound  is,  in  law,  the  cause  of  her 
death,  and  you  should  so  find.* 

I  2798(5).    LottMaBa 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  the  deceased  died  from  the  effects  of  wounds  caused  by  falling 
against  a  door  or  against  the  floor,  or  from  a  tumor,  or  from  a  fall 
on  the  sidewalk,  or  the  jolting  in  a  dray,  or  from  general  neglect, 
or  from  any  or  aH  of  the  above  causes,  then  you  are  bound  to 
acquit  the  accused.  But  I  charge  you,  in  connection  therewith,  that 
if  you  find  from  the  evidence  that  he   [the  deceased]  died  from 

wounds,  or  a  wound  inflicted  by when  defendant  was  acting 

in  concert  with  him,  then  they  are  both  guilty ;  that  is  to  say,  de- 
fendant is  equally  guilty  as  if  he  had  himself  dealt  the  fatal  blow, 

if  he  was  at  the  time  present  aiding  and  abetting in  the 

giving  of  the  blow  from  which  the  deceased  came  to  his  death* 

S  2798(6).    Mastaehusetts 

The  jury  are  instructed  that,  if  you  are  satisfied  on  the  evidence 
that  defendant,  as  alleged  in  the  indictment,  committed  an  assault 
and  battery  on  his  wife,  the  deceased,  while  she  was  suffering  with 
a  fatal  illness,  by  striking  her  with  his  hands  and  feet,  and  that 

T  State  y.  Sbelledy,  8  Iowa,  477.  •  State  v.  Favre,  25  So.  93,  51  La. 

•  Clark   V.    Commonwealth,    63    S.      Ann.  434. 
W.  740,  111  Ky.  443. 
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thereby  the  death  of  his  wife  was  hastened,  so  that  it  took  place 
sooner  by  reason  of  the  assault  and  battery  than  it  would  have 
occurred  in  consequence  of  her  sickness  alone,  then  the  assault  and 
battery  was  the  efficient  cause  of  her  death.  In  weighing  the  evi- 
dence on  this  part  of  the  case,  the  jury,  in  order  to  convict  the 
defendant,  must  be  satisfied  from  the  evidence  beyond  a  reasonable 
doubt  that  the  death  of  his  wife  at  the  time  it  occurred  would  not 
have  happened,  but  for  the  assault  and  battery  by  him  as  charged 
in  the  indictment.  If  it  is  left  in  doubt  on  the  evidence  whether 
the  death  of  the  wife,  when  it  happened,  was  caused  by  the  dis- 
ease or  the  violence  inflicted  on  her  by  defendant,  he  is  entitled  to 
an  acquittal.** 

§  2798(7).    New  York 

The  jury  are  instructed  that  if  the  deceased  died  from  fright,  and 
if  the  fright  was  caused  by  the  violence  of  the  prisoner,  he  is  as 
responsible,  and  can  as  properly  be  convicted  under  this  indictment 
of  murder  in  the  first  degree,  as  if  the  immediate  result  of  his  act 
was  suffocation.** 

The  defendant  claims  that  he  did  not  kill  this  girl.  That  is  a 
question  of  fact  which  the  jury  have  to  determine.  I  will  say  this 
to  you,  gentlemen :  That  if  that  shooting  was  the  cause  of  a  mis- 
carriage, and  if  the  result  of  the  miscarriage  was  death,  even  though 
there  may  have  intervened  some  disease,  like  blood  poisoning,  then, 
if  that  relation  of  cause  and  effect  is  traceable  from  the  shooting 
of  this  girl  right  up  to  the  point  of  her  death,  it  caused  her  death 
in  the  eyes  of  the  law.  That  is  a  question  of  fact.  The  responsi- 
bility of  determining  that  question  of  fact  rests  upon  you.  If 
the  chain  of  cause  and  effect  runs  from  the  shots  right  up  to  the 
death,  then,  although  there  may  have  been  subsidiary  causes  due 
to  the  pregnant  condition  of  this  woman,  such  as  blood  poisoning 
resulting  from  a  miscarriage  which  was  produced  by  the  wound, 
then,  even  though  those  subsidiary  causes  existed,  the  defendant 
is  responsible  in  the  eyes  of  the  law  for  all  the  consequences  of 
his  act.  If  the  woman  was  pregnant  and  was  peculiarly  susceptible 
to  injury  from  a  gunshot  wound,  he  cannot  take  refuge  behind  that. 
Of  course,  in  order  to  find  his  responsibility,  you  must  find  that 
the  gunshot  wound  caused  her  death.  In  other  words,  you  must 
find,  either  that  the  gunshot  wound  directly  caused  her  death,  or 
that  the  gunshot  wound  was  the  cause  of  the  miscarriage  and  the 
miscarriage  caused  her  death.  If  that  relation  of  cause  and  effect 
existed,  then  he  is  responsible  for  her  death.  When  one  person 
wounds  another  in  a  part  of  the  body  in  which  the  wound  may 

m 

10  Commonwealth  v.  Fox,  73  Mass.      213  N.  T.  260,  L.  Hi.  A.  1915F,  607, 
(7  Gray)  585.  Ann.  Cas.  1016C,  685;  Cox  v.  People, 

11  People  T.  KanOi  107  N.  E.  655,      80  N.  Y.  500. 
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result  in  serious  injury,  and  death  follows,  it  becomes  a  question 
of  fact  whether,  under  all  the  circumstances,  the  death  is  the  result 
of  that  wound.  .1  am  going  to  leave  that  question  to  you,  gentle- 
men.^ 

{  2798(8).   South  Carolina 

You  are  instructed  that,  if  your  inquiry  leads  you  to  the  belief 
that  the  death  of  the  deceased  was  produced  by  some  other  cause 
than  by  the  gunshot  wound,  he  could  not  be  convicted.  But  I 
charge  you  that,  if  he  died  from  some  disease  brought  on  by  that 
gunshot  wound,  he  should  be  held  liable  for  it.  If  the  gunshot 
hastened  his  death,  but  for  a  minute,  he  would  be  responsible  for 
the  death.  If  a  man  receives  a  wound  by  which  death  is  produced, 
the  party  inflicting  it  is  liable  for  the  consequences,  although  the 
deceased  might  have  recovered  by  the  exercise  of  more  care  and 
prudence,  or  with  better  treatment.^' 

{  2798(9).    TonooMOO 

You  are  instructed  that,  if  you  believe  from  the  proof  that  the 
clot  of  blood  formed  on  the  brain  of  the  deceased  was  produced  by 
the  use  of  stimulants  and  intemperance,  and  that  this,  and  not  the 
unlawful  act  of  the  defendant,  caused  his  death,  or  if  you  have  a 
reasonable  doubt  as  to  how  this  is,  you  should  acquit  the  defend- 
ant." 

You  are  instructed  that,  if  you  find  from  the  proof  that  the 
deceased,  when  on  —  street,  of  his  own  accord,  and  not  by 
the  wrongful  or  unlawful  act  of  the  defendant,  overbalanced  him- 
self, and  staggered  and  fell  to  the  pavement,  and  that  his  death 
was  thereby  caused,  or  if  you  have  a  reasonable  doubt  as  to  how 
this  was,  you  should  acquit  the  defendant.^^ 

{  2798(10).   Toxas 

You  are  further  instructed  that,  before  you  can  convict  the  de- 
fendant in  this  case,  the  state  must  prove  by  competent  testimony, 
to  your  entire  satisfaction,  and  beyond  a  reasonable  doubt,  not  only 
that  the  defendant  shot  the  deceased,  but  that  the  shot  was  the 
actual  cause  of  his  death.  And  if  you  believe  that  the  state  has 
failed  to  make  such  proof,  or  if  you  have  a  reasonable  doubt  of  such 
fact,  then  you  must  acquit  the  defendant.^* 

§  2799.    Failure  of  defendant  to  call  aid  after  inflicting  injury 

The  jury  are  instructed  that,  if  the  person  inflicting  the  injury 
which  makes  it  necessary  .to  call  aid  in  preserving  the  life  of  the 

t«  People  T.  Kane,  107  N.  B.  655,         i*  Wooten  ▼.  State,  41  S.  W.  813, 

213  N.  Y.  200,  L.  B.  A.  1915F,  607,  99  Tenn.  189. 
Ann.  Caa.  1916C,  685.  le  Wooten  v.  State,  41  S.  W.  813, 

IS  State  V.  Foote,  36  S.  G.  551,  58  09  Tenn.  189. 
S.  a  2ia  16  Vela  V.  State,  137  S.  W.  120,  62 
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person  injured  shall  willfully  fail  or  neglect  to  call  such  aid,  he 
shall  be  deemed  equally  guilty  as  if  the  injury  were  one  which 
would  inevitably  lead  to  death." 

« 

§  2800.    Negligence  of  deceased  in  caring  for  wounds  as  co-oper- 
ating cause  of  death 

§  2800(1).     Illinois 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  cut  the  de- 
ceased in  the  arm  with  a  knife,  or  other  instrument  capable  of  in- 
flicting a  similar  wound,  as  charged  in  the  indictment,  it  is  no  ex- 
cuse to  say  that  the  deceased  would  not  have  died  if  he  had  taken 
proper  care  of  himself,  or  that  neglect,  or  the  want  of  proper  ap- 
plications to  the  wound  had  brought  on  blood  poisoning,  and  of  that 
he  died,  provided  you  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  wound  was  the  primary  or  principal  cause  of 
his  death." 

§  2800(2).    Texas 

You  are  instructed  that  homicide  is  the  destruction  of  the  life  of 
one  human  being  by  the  act,  agency,  or  procurement  of  another. 
The  destruction  of  life  must  be  complete  by  such  act,  agency,  or 
procurement;  but,  although  the  injury  which  caused  death  might 
not  under  other  circumstances  have  proved  fatal,  yet,  if  isuch  in- 
jury be  the  cause  of  death  without  its  appearing  that  there  has  been 
any  gross  neglect  or  manifestly  improper  treatment  of  the  person 
injured,  it  is  homicide.  Such  g^oss  neglect  or  improper  treatment 
has  reference  to  the  acts  of  some  person  other  than  him  who  inflicts 
the  first  injury  and  would  include  the  acts  of  the  person  injured  as 
well  as  of  the  physicians,  nurse,  or  other  attendants.  Now,  if  you 
find  that  the  defendant  cut  or  stabbed  deceased  with  a  knife  in  the 
neck  or  throat  thereby  inflicting  wounds,  which  were  not  in  them- 
selves necessarily  fatal,  but  from  the  effects  of  which  deceased  did 
thereafter  die,  then,  unless  the  deceased  died  from  some  gross  neg- 
lect of  herself  such  as  a  failure  or  refusal  to  obey  the  instructions 
of  her  attending  physician,  the  defendant  would  be  guilty  of  some 
degree  of  homicide  as  before  defined  in  this  charge,  but  if  you  be- 
lieve the  deceased  was  guilty  of  gross  neglect  such  as  above  men- 
tioned, and  that  such  neglect  operating  in  conjunction  with  the 
wounds  caused  the  death  of  deceased  which  would  not  probably 
have  resulted  but  for  such  neglect,  or  if  you  have  a  reasonable  doubt 
as  to  whether  or  not  such  are  the  facts  of  the  case,  you  will  find 
the  defendant  not  guilty  of  any  degree  of  homicide,  but  will  then 

17  Lee  V.  States  72  S.  W.  105,  44  is  Duncan  v.  People,  24  N.  fi.  765^ 
Tex.  Or.  R.  4W.  134  lU.  110. 
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consider  further  whether  or  not  he  is  guilty  of  assault  with  intent 
to  murder  or  aggravated  assault  under  the  following  instructions.** 

§  2801.    Absence  of  medical  care  as  contributing  cause  of  death 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  unlawfully  inflicted 
upon  the  deceased  a  wound  not  necessarily  fatal,  but  which  might 
by  timely  and  skillful  medical  care  have  been  cured,  and  that  the 
death  of  the  deceased  resulted  probably  because  of  the  absence  of 
such  medical  care,  yet,  if  no  cause  of  death  intervened  other  than 
the  absence  of  such  medical  attention  and  care,  the  defendant  is 
liable  to  the  same  extent  as  though  death  had  resulted  from  the 
wounds  immediately  inflicted  by  him.** 

§  2802.    Negligence  or  lack  of  skill  of  physician  as  proximate  cause 
of  death 

S  2802(1).    ArtuMas 

The  jury  are  instructed  that,  when  one  willfully  and  unlawfully 
inflicts  upon  another  a  wound  which  is  not  within  itself  mortal,  yet 
if,  by  improper  treatment  of  such  wound  by  the  physician  in  charge, 
it  becomes  mortal,  and  the  person  so  wounded  dies  from  such 
wound,  and  the  erroneous  treatment  of  the  same  by  such  physician, 
the  person  inflicting  such  wound  is  originally  responsible  for  the 
death." 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this  case 

that  the  defendants  inflicted  upon  a  mortal  or  dangerous 

wound  with  a  knife,  and  you  also  find  that  said  wound  was  errone- 
ously treated  by  the  physician,  and  that  said died  from  said 

wound,  and  such  erroneous  treatment  of  the  same,  you  will  find 
the  defendants  guilty  of  murder  or  manslaughter,  according  as  the 
evidence  may  show.** 

§  2802(2).    MIssMri 

The  court  instructs  the  jury  that  if  they  believe  and  find  from  the 

evidence  in  this  cause  that  at  the  county  of and  state  of 

—,  on ,  defendant,  who  is  indicted  herein  as ,  did 

willfully  strike  one  upon  the  body  with  a  knife  having  a 

blade    inches    in  length,    and    that    such    knife    was    a 

dangerous  weapon,  and  that  said  blow  was  struck  in  the  heat  of 

passion,  without  a  design  to  effect  death,  and  the  said died 

from  the  effect  of  said  wound  on ,  in  said county,  then 

you  will  find  the  defendant  guilty  of  manslaughter  in  the  third  de- 
gree, notwithstanding  you  may  also  find  and  believe  from  the  tes- 
timony that  unskilled  medical  treatment  aggravated  such  wound, 

!•  Pettis  V.  State,  150  S.  W.  790,  «i  Sharp  v.  State,  10  S.  W.  228,  51 

68  Tex.  Cr.  R.  221.  Ark.  147,  14  Am.  St  Rep.  27. 

30  Rigsby  V.  State,  01  N.  B.  025,  22  Sharp  v.  State,  10  S.  W.  228,  51 
174  Ind.  284.  Ark.  147,  14  Am.  St  Rep.  27. 


§2802(3)  INSTBUCTIONS  TO  JURIES  3060 

and  that  deceased  might  have  recovered  if  greater  care  and  skill 
had  been  employed  in  treating  him.** 

I  2802(3).    Tffxat 

You  are  instructed  that,  if  you  believe  from  the.  evidence  that  the 
defendant,  at  the  time  and  place  as  alleged  in  the  indictment,  with 

a  pistol  did  shoot  the  said ,  as  charged,  but  you  further  find 

from  the  evidence  that  there  has  been  gross  neglect  or  manifestly 
improper  treatment  of  said by  any  one  or  more  of  the  physi- 
cians or  persons  attending  him  between  the  inflicting  of  the  wound 
and  his  death,  which  improper  treatment  or  neglect,  if  any,  caused 

the  death  of  said — ,  then  you  cannot  find  the  defendant  guilty 

of  taking  the  life  of  the  said .** 

D.    Parties  to  Offensjj 

§  2803.    In  general 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 

that  the  fatal  shot  which  took  the  life  of was  fired  by , 

and  without  the  knowledge,  connivance,  or  assent  of  this  defendant, 
then  the  jury  must  find  this  defendant  not  guilty.** 

The  court  charges  the  jury  that  if  the  jury  believe  from  all  [the] 

evidence  that and shot  and  killed ,  and  that 

defendant  did  no  more  than  try  to  keep  peace,  the  night  of  the 
shooting,  then  the  defendant  is  not  guilty,  and  the  jury  ought  to 
acquit  the  defendant.** 

§  2804.    Persons  liable  as  principals 

You  are  instructed  that  all  persons  who  are  guilty  of  acting  to- 
gether in  the  commission  of  an  offense  are  principal  offenders,  and 
may  be  prosecuted  and  convicted  as  such.*' 

You  are  instructed  that,  if  you  should' find  and  believe  beyond  a 

reasonable  doubt  that  an  unlawful  conspiracy  to  slay had 

been  formed  between and at  the  time  of  or  before  the 

defendant  entered  the  saloon  of  the  said and then, 

in  that  event,  before  this  defendant  could  be  convicted,  he  must 
have  had  knowledge  of  the  conspiracy,  if  any,  and  aided  and  abet- 
ted therein,  as  charged  in  the  main  charge.** 

§  2805.    Liability  as  principal  of  one  aiding  or  encouraging  killing 

i  2805(1).    Alabama 

The  jury  are  instructed  that  the  testimony  in  this  case  shows 
that  defendant  did  not  fire  the  shot  that  took  the  life  of  the  deceas- 

2»  State  V.  Strong,  56  S.  W.  78,  153  2»  Nicholson  v.  State,  23  So.  TO2, 

Mo.  548.  117  Ala.  32. 

»*  Sartin  v.  State,  103  S.  W.  875,  27  Cecil   v.   State  (Tex.  Cr.  App.) 

51  Tex.  Or.  E.  571.  100  S.  W.  390. 

2  5  Ferguson  v.  State,  37  So.  448»  -««  Renner  v.  State,  65  S.  W.  1102. 

141  Ala.  20.  43  Tex.  Cr.  B.  347. 
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ed,  but  that  it  was  fired  by  another ;  and  the  defendant  could  not 
be  convicted  for  the  killing,  unless  the  jury  are  satisfied  beyond  a 
reasonable  doubt  that  defendant,  by  word,  act,  or  deed,  aided,  abet- 
ted, assisted,  encouraged,  or  induced  to  fire  the  shot  that 

killed  the  deceased.    If  the  jury  believe  beyond  a  reasonable  doubt 

that  the  defendant,  just  before  the  shooting,  handed  the 

gun,  and  at  the  time  said  something  to ,  and  that  the  words 

so  spoken  by  the  defendant  caused  or  induced  to  fire  the 

fatal  shot,  then  the  defendant  would  be  guilty,  if  he  would  have  . 
been  guilty,  had  he  fired  the  shot  himself.** 

The  jury  are  instructed  that,  whether  defendant  fired  into  the 
house  or  not,  if  you  believe  beyond  a  reasonable  doubt,  from  the 
evidence,  that  he  was  one  of  the  party,  some  of  whom  did  fire  intp 

the  house  of with  the  intent  to  murder  him,  and  that  was 

his  purpose  in  going  there,  then  you  are  authorized  to  find  defendant 
guilty,  whether  he  fired  one  of  the  shots  or  not.'* 

I  2805(2).    Arkansas 

You  are  instructed  that  the  theory  and  contention  of  the  state 

is  that  the  defendant  and and ,  with  a  common  and 

unlawful  purpose,  sought  out  the  said and  assaulted  him.    If 

you  find  the  facts  so  to  be,  and  that  during  the  progress  of  the  as- 
sault they  were  all  present  participating  in  it,  and  aided  and  abetted 
each  other,  or  that  being  present  they  were  ready  and  consenting 
to  assist,  aid,  advise,  or  encourage  the  assault,  then  all  persons  so 
participating  are  guilty  of  the  same  offense,  whatever  you  may  find 
that  to  be,  and  in  that  event,  if  you  find  the  facts  so  to  be,  then 
each  is  responsible  for  the  others'  acts,  and  it  will  not  be  necessary 
for  you  to  consider  and  determine  the  part  each  of  the  assailants, 
respectively,  took  in  the  assault.'^ 

I  2805(3).    Calif omla 

You  are  instructed  that  the  distinction  between  an  accessory  be- 
fore the  fact  and  a  principal  m  case  of  a  felony  is  abrogated  in  this 
state,  and  all  persons  concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act,  constituting  the  offense  or 
aid  and  abet  in  its  commission,  though  not  present,  shall  be  prose- 
cuted, tried,  and  punished  as  principals.  You  are  further  instructed 
that,  if  you  believe  from  the  whole  evidence  beyond  a  reasonable 

doubt  that  this  defendant,  together  with  ,  at  the  time  and 

place  alleged  in  the  information,  made  an  assault  on  the  person  of 
the  deceased,  and  in  the  furtherance  of  a  common  purpose  to  as- 
sault said  deceased  inflicted  injuries  which  caused  his  death,  then 

«»H^derson  v.  State,  47  So.  76,  »i  Dlckerson   v.   State,  150  S.  W. 

156  Ala.  1.  119,  105  Ark.  72. 

••Hicka  ▼.  States  26  8o.  337,  128 
Ala.  15. 
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you  are  instructed  that  it  is  immaterial,  if  you  find  that  there  was 
more  than  one  injury  inflicted  of  a  character  to  produce  death, 
which  of  said  injuries  it  was,  in  fact,  that' produced  the  death  of  the 
deceased.  It  is  sufficient  that  any  one  or  more  of  said  injuries  was 
of  a  character  to,  and  did  in  fact,  produce  the  death  of  the  deceased.'* 
The  court  instructs  the  jury  that  if  they  are  satisfied  beyond  a 
reasonable  doubt  that  deceased  was  killed  by  the  inflicting  of  a  gun- 
shot wound,  and  that,  immediately  prior  thereto,  defendant  and  his 
brother  "reached  an  understanding  that  they  two  together  would 

commit  a  felonious  assault  upon  said  and  would  kill  and 

murder  him,  and  that,  in  pursuance  of  said  understanding,  said  de- 
fendant and  his  brother, ,  did  make  such  assault  upon , 

with  the  defendant  and  his  brother  aiding  and  abetting  each  other 
therein,  and  during  such  assault was  shot,  killed,  and  mur- 
dered by  one  of  said  assailants  according  to  a  common,  prior  un- 
derstanding, then,  under  such  circumstances,  the  court  instructs 
you  that  no  matter  which  of  the  two  named  assailants  fired  the  al- 
leged fatal  shot,  both  are  equally  guilty  under  the  law.** 

i  2805(4).    Delaware 

The  court  instructs  the  jury  that  under  the  law  of  this  state  every 
person  who  shall  abet,  procure,  command  or  counsel  any  other 
person  or  persons  to  commit  any  crime  or  misdemeanor,  shall  be 
deemed  an  accomplice,  and  equally  criminal  as  the  principal  of- 
fender. Therefore,  we  say  that  if  you  believe  from  the  evidence 
that  one  of  the  defendants  inflicted  the  fatal  wound,  and  that  the 
other  defendants  were  present,  assisting,  counseling  or  encourag- 
ing him  by  word  or  act  to  commit  the  crime,  they  would  be  equally 
as  guilty  as  the  one  who  actually  inflicted  the  fatal  wound.** 

i  2805(5).    Illinois 
The  jury  are  instructed  that,  if  the  evidence  convinces  you  beyond 

a  reasonable  doubt  that was  killed  in  manner  and  form  as 

charged  in  the  indictment,  and  that  this  defendant  was  present  and 
in  any  way  or  manner  aided,  abetted,  or  assisted  in  such  killing, 
then  the  jury  should  find  him  guilty,  although  there  was  no  eye- 
witness to  such  killing,  and  although  no  motive  for  the  killing  is 
proven.** 

S  2805(6).    Iowa 

The  jury  are  instructed  that  if  some  person  or  persons  other  than 
defendant  gave  the  poison,  and  if  defendant  and  such  other  person 

or  persons  conspired  and  agreed  together  to  kill  said ,  and  if, 

in  carrying  out  such  conspiracy,  they  acted  in  concert  to  accomplish 

•a  People  v.  Liera,  149  P.  1004,  27  »*  State  v.  Prettyman,  100  A.  476, 

Cal.  App.  346.  6  Boyce.  452. 

"  Pe<^le  V.  Verduzco,  110  P.  070,  »»  Kennedy  v.  People,  40  111.  488. 
13  Cal.  App.  789. 
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the  end,  and  if  the  poison  was  administered  by  one  of  them,  then 
the  giving  of  the  poison  was  the  act  of  all,  ^nd  each  was  equally 
guilty  with  the  othex.*® 

S  2805(7).   Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 

a  reasonable  doubt  that ,  in county,  state  of , 

before  the  finding  of  the  indictment  herein,  willfully,  feloniously, 
and  with  malice  aforethought,  and  not  in  the  necessary,  or  to  him 
apparently  necessary,  defense  of  himself  or  his  mother,  with  a  knife 

or  dirk,  a  deadly  weapon,  cut,  stabbed,  and  wounded  one . 

from  the  effects  of  which  cutting,  stabbing,  and  wounding  the  said 

then  and  there  presently  died,  and  if  you  further  believe  from 

the  evidence  beyond  a  reasonable  doubt  that  at  the  time  he  did  so 
the  defendant  was  then  and  there  present,  willfully,  felonious- 
ly, and  with  malice  aforethought,  and  not  in  her  necessary  or  to 
her  apparently  necessary,  self-defense,  counseling  and  advising  the 

said to  do  said  cutting,  stabbing,  and  wounding,  or  aiding 

or  assisting  the  said  in  doing  said  cutting,  stabbing,  and 

wounding,  then,  in  that  event,  you  should  find  the  said  defendant 
guilty,  as  charged  in  the  indictment,  and  fix  her  punishment  at  con- 
finement in  the  state  penitentiary  for  life,  or  at  death,  in  your  dis- 
cretion." 

The  court  instructs  the  jury:  If  you  believe  from  the  evidence 
to  the  exclusion  of  a  reasonable  doubt,  that  in  county,  be- 
fore the  finding  of  the  indictment  herein,  the  defendants,  , 

,  and ,  acting  together  and  in  concert  with  each  other, 

or  that  one  or  more  of  said  defendants,  willfully  and  maliciously 

shot  and  wounded with  a  pistol  with  intention  to  kill  said 

,  or  willfully  and  maliciously  cut  said  with  a  knife 

with  intention  to  kill  him,  or  willfully  and  maliciously  struck  said 

with  a  shotgun  with  intention  to  kill  him  [if  you  believe 

from  the  evidence,  to  the  exclusion  of  a  reasonable  doubt,  said  , 
shotgun  was  a  weapon  reasonably  calculated  to  produce  death  when 
used  by  a  person  of  the  physical  strength  of  and  in  the  manner  in 
which  it  was  used  by  one  of  the  defendants  on  said  occasion,  if 

either  of  them  did  strike with  a  shotgun],  you  should  find 

the  defendants  or  defendant  who  so  shot  or  cut  or  struck  said 

,  if  any  of  the  defendants  did,  guilty  of  malicious  wounding 

and  fix  the  punishment  of  such  defendant  or  defendants  at  confine- 
ment in  the  penitentiary  for  any  time  not  less  than nor  more 

than years,  and  if  you  further  believe  from  the  evidence,  to 

••  State  T.  Smith,  77  N.  W.  499,  ting  the  commission  of  an  offense  are 

106  Iowa,  701.    In  this  case  no  con-  principals. 

spiracy  was  alleged,  but  under  the  ^^  Steely  v.  Commouwealtb,  112  S. 

Btatate  all  persons  aiding  and  abet-  W.  655,  129  Ky.  521. 
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the  exclusion  of  a  reasonable  doubt,  that  at  the  time  said 


was  so  shot,  cut,  and  struck,  or  at  the  time  he  was  either  so  shot, 
cut,  or  struck,  if  he  was  so  shot,  cut,  or  struck  by  defendants,  or  any 
of  them,  the  other  defendant  or  defendants  were  present  or  near 
enough  to  aid  and  assist  said  shooting,  cutting,  or  striking,  and  that 
the  defendant  or  defendants  thus  present  or  thus  near  did  willfully 
and  maliciously  aid,  assist,  abet,  or  counsel  any  one  or  more  of  their 

codefendants  to  so  shoot,  cut,  or  strike  said with  intention 

to  kill  him,  you  should  find  said  defendant  or  defendants  who  thus 
aided,  assisted,  abetted,  or  counseled  said  shooting,  cutting,  or  strik- 
ing, if  any  of  them  did,  guilty  of  malicious  wounding,  and  fix  their 
punishment  at  confinement  in  the  penitentiary  for  any  time  not  less 
than nor  more  than years," 

§  2805(8).    Michigan 

You  are  instructed  that,  if  you  find  that  at  the  time  the  murder 
was  committed,  and  on  that  night,  defendant  actually  participated ;. 
that  he  met,  went  forward,  aided,  either  by  being  there  upon  guard, 
or  by  counseling  and  encouraging  the  commission  of  the  crime,  if 
he  was  there  for  the  purpose,  intending  to  aid  and  encourage  the 
commission  of  the  crime — ^he  would  be  equally  guilty  with  the 
person  or  persons  who  inflicted  the  mortal  wounds.** 

f  2805(9).    Missouri 

You  are  further  instructed  that  all  persons  are  principals  who- 
are  guilty  of  acting  together  in  the  commission  of  a  crime.  When 
any  crime  is  actually  committed  by  one  person,  and  another  person 
is  present,  and,  knowing  the  unlawful  intent,  aids,  abets,  encour- 
ages,  or  assists  the  person  actually  engaged  in  the  commission  of 
the  unlawful  act,  then  such  person  so  aiding,  abetting,  encouraging, 
or  assisting  is  a  principal  and  equally  guilty  with  the  person  wha 
actually  committed  the  crime.*^ 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence jn  this  cause  beyond  a  reasonable  doubt,  that  at  the  county  of 
and  state  of ,  the  defendant  alone,  or  that  the  defend- 
ant and  one ,  or  either  of  them,  and  the  other  present,  aiding, 

abetting,  or  consenting  thereto,  did  on  or  about  the day  of 

,  feloniously,  willfully,  deliberately,  prenieditatedly,  and  of 


his  (the  defendant's)  malice  aforethought,  kill  and  murder  

in  the  manner  and  form  charged  in  the  indictment,  you  should  find 
the  defendant  guilty  of  murder  in  the  first  degree,  and  so  state  in 
your  verdict." 

88  Green  well  v.  Commonwealth,  100  *o  state  v.  Murray,  IdS  S.  W.  830. 

S.  W.  852,  125  Ky.  192.  4i  State  v.   Mmer,  56  S,  W.  907,. 

«•  People  V.  Repke,  61  N.  W.  861,  156  Mo.  76. 
103  Mich.  459. 
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I  2805(10).    North  €arotlna 

You  are  instructed  that,  if  the  jury  shall  find  from  the  evidence 
in  this  case,  beyond  a  reasonable  doubt,  that  these  defendants 
formed  a  common  design  and  a  common  purpose  to  go  to  the  house 

of and  assault  him  with  guns  and  pistols,  or  to  inflict  any 

bodily  harm  upon  him  or  the  inmates  of  his  house,  and  if  you  further 
find  beyond  a  reasonable  doubt  that,  in  pursuance  of  this  common 
design  and  purpose,  entered  into  and  agreed  to  by  all  of  them, 

they  were  there,  and  that  when  came  to  the  door  some 

one  of  them  fired  a  shot  into  his  body  from  a  weapon  and  killed 
him,  and  that  this  was  dbne  in  pursuance  of  the  common  design  en- 
tered into  by  all  of  them,  and  death  was  caused  to  him  in  that  way, 
after  it  had  been  premeditated  and  deliberated  upon  by  them,  and 
they  did  it  with  malice,  then  all  would  be  guilty  of  murder  in  the 
first  degfree.** 

I  2805(11).    Oklahoma 

You  are  instructed  that  all  persons  concerned  in  the  commission 
of  a  crime,  whether'  they  directly  commit  the  act  constituting  the 
offense,  or  only  aid  and  abet  its  commission,  are  principals  in  the 
offense  and  equally  guilty.** 

You  are  instructed  that  in  this  case,  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  A.  shot  and 

killed  the  deceased,  in county,  and  state  of ,  at  any 

time  since  the day  of ,  and  that  the  shooting  was  with 

the  premeditated  design  to  effect  the  death  of  the  said  deceased, 
and  without  authority  of  law,  and  that  the  defendant  M.  was  con- 
cerned in  the  shooting,  and  aided  and  abetted  or  encouraged  A.  to 
shoot  the  deceased,  and  with  a  premeditated  design  that  his  death 
should  thereby  be  effected,  then  it  would  be  your  duty  to  convict 
both  the  defendants  of  murder.  But  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  A.  shot  the 
deceased,  with  the  premeditated  design  to  effect  his  death  and 
without  authority  of  law,  but  do  not  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  M.  was  concerned  in 
the  shooting  and  aided  and  abetted  or  encouraged  A.  to  shoot  the 
deceased,  then  it  will  be  your  duty  to  convict  the  defendant  A., 
and  acquit  the  defendant  M.  If  you  convict  the  defendants,  or  one 
of  them  for  murder,  you  will  assess  the  punishment  on  them  or  him 
at  death,  or  imprisonment  for  life,  at  your  discretion.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that,  after  the  first  meeting  with  the  deceased, 

*»  State  V.  Cain,  100  S.  E.  884,  178  *4  McDanlel  v.  State,  127  P.  358^  8 

N.  C.  724.  Okl.  Cr.  209. 

*«  McDanlel  y.  State.  127  P.  358,  8 
OkL  Cr.  209. 
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the  defendant  A.  armed  himself  with  a  shotgun  and  returned  to  the 
place  where  the  deceased  was  for  the  purpose  of  engaging  deceased 
in  a  deadly  conflict,  and  then  and  there  voluntarily  entered  into  the 
difficulty,  but  do  not  believe  beyond  a  reasonable  doubt  that  the 
defendant  M.  had  such  purpose,  or  aided  or  encouraged,  abetted  A. 
in  such  purpose,  then  it  will  be  your  duty  to  acquit  the  defendant 

The  court  charges  the  jury  that  before  you  can  convict  the  de- 
fendant upon  the  theory  of  a  conspiracy  between  the  defendant  and 

and ,  his  alleged  associates,  you  must  find  from  the 

evidence,  beyond  a  reasonable  doubt,  and  to  a  moral  certainty, 
that  they  conspired  together,  before  the  shot  was  fired,  to  do  some 
unlawful  act,  or  to  do  some  lawful  act  in  an  unlawful  manner, 
and  that  the  fatal  wound  was  inflicted  by  one  of  them,  and  in 
furtherance  of  the  purpose  for  which  they  had  conspired.** 

The  court  instructs  the  jury,  as  a  matter  of  law,  that,  while  it  is 
necessary,  in  order  to  establish  a  conspiracy,  to  prove  a  combina- 
tion of  two  or  more  persons,  by  concerted  action,  to  accomplish  the 
criminal  or  unlawful  purpose  alleged  in  the  information,  yet  it  is 
not  necessary  to  prove  that  the  parties  ever  came  together  and  en- 
tered into  any  formal  agreement  or  arrangement  between  them- 
selves to  effect  such  purpose ;  the  combination,  or  common  design. 
or  object,  may  be  regarded  as  proved,  if  the  jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  parties  charged  were 
actually  pursuing,  in  concert,  the  unlawful  object  stated  in  the 
information,  whether  acting  separately  or  together,  by  common  or 
different  means,  providing  all  were  leading  to  the  same  unlawful 
result.*' 

You  are  instructed  that,  if  two  or  more  persons  are  moved  and  in- 
fluenced by  a  common  intent  and  purpose  to  feloniously  assault  an- 
other with  deadly  weapons  and  take  his  life,  and  each  knows  of  the 
common  felonious  intent  and  purpose  of  the  other  to  make  such  a 
felonious  assault  upon  such  person,  and  take  his  life,  then  the  law 
says,  under  such  circumstances,  the  act  of  one  is  the  act  of  all  the 
assailants ;  the  shot  of  one  is  the  shot  of  all ;  they  are  all  respon- 
sible, under  such  circumstances,  for  the  acts  of  each  other.*' 

§  2805(12).    Texas 

You  are  instructed  that,  if  the  proof  shows  in  this  case  that  W. 
killed  the  deceased,  then,  before  you  would  be  authorized  to  con- 
vict this  defendant  of  any  grade  of  culpable  homicide,  you  must  find 
from  the  evidence  beyond  a  reasonable  doubt  that  the  said  W.  un- 

45  McDiiniel  v.  State,  127  P.  358.  8  '*i  Thompson  v.  State.  117  P.  216, 

Okl.  Cr.  209.  6  Okl.  Cr.  60. 

*«  Thompson  v.  State,  117  P.  216,  *«  Thompson  v.  State,  117  P.  216, 

6  OkL  Cr.  50.  6  Okl.  Cr.  50. 
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lawful!}'  killed  the  deceased,  and  that  the  defendant  was  present, 
and  knew  of  the  unlawful  intent  on  the  part  of  W.,  and  so  knowing 
aided  him  by  acts,  encouraged  him  by  words  or  gestures,  to  kill  the 
said  deceased,  and  in  that  connection  you  are  charged  that  the  mere 
presence  of  the  defendant  in  company  with  the  said  W.  will  not  be 
sufficient  to  establish  the  defendant's  guilt,  but  the  proof  must  go 
further  and  establish  beyond  a  reasonable  doubt  that  said  W.  un- 
lawfully killed  the  deceased,  and  that  the  defendant,  knowing  the 
unlawful  intent  of  the  said  W.  to  kill  the  said  deceased,  aided  and 
abetted  him  in  the  said  killing,  and  if  you  have  a  reasonable  doubt 
as  to  the  existence  of  any  one  of  the  above  propositions  yoft  will 
acquit  the  defendant.** 

You  are  instructed  that  all  persons  are  'principals*  who  are  guilty 
of  acting  together  in  the  commission  of  an  offense.  When  an 
oflFense  has  been  actually  committed,  by  one  or  more  persons,  the 
true  criterion  for  determining  who  are  principals  is :  Did  the  par- 
ties act  together  in  the  commission  of  the  offense?  Was  the  act 
done  in  pursuance  of  a  common  intent  and  in  pursuance  of  a  previ- 
ously formed  design  in  which  the  minds  of  all  united  and  concurred  ? 
If  so,  then  the  law  is  that  all  are  alike  guilty,  provided  that  the  of- 
fense was  actually  committed  during  the  existence  and  in  the  exe- 
cution of  the  common  design  and  intent  of  all,  and  all  were  actually 
and  bodily  present  at  the  time  of  the  commission  of  the  offense  and 
participated  therein ;  or  if  all  were  not  actually  and  bodily  present 
at  the  time  of  the  commission  of  the  offense,  but  some  of  them, 
not  being  actually  and  bodily  present,  kept  watch  so  as  to  prevent 
interruption  of  those  engaged  in  committing  the  offense  and  had 
previously  agreed  to  the  commission  of  the  offense  and  were  acting 
together  at  the  time  of  its  perpetration,  then  such  persons  so  aiding, 
encouraging,  or  watching  are  principal  offenders,  provided  they 
knew  of  the  unlawful  intent  of  the  others  who  actually  committed 
the  offense,  if  any.  Also  all  persons  who,  knowing  the  unlawful 
intent  of  persons  who  do  actually  commit  an  offense,  and  who  aid  by 
acts,  or  who  encourage  by  words  or  gestures,  those  actually  engaged 
in  the  commission  of  an  offense  at  the  time  of  such  commission,  and 
who  are  performing  one  part  of  the  transaction  constituting  the  un- 
lawful offense  while  the  others  who  actually  committed  the  offense 
are  performing  another  part  in  aid  of  its  accomplishment,  the  par- 
ties having  previously  agreed  to  the  commission  of  the  offense, 
are  guilty  as  principal  offenders  and  are  punishable  the 
same  as  those  who  actually  commit  the  offense  charged.  Now, 
therefore,  if  you  believe  from  the  evidence  in  this  case,  beyond  a 
reasonable  doubt,  that  the  defendant, ,  and  ,  or  they 

*»  Condron  v.  State,  138  S.  W.  501, 62  Tex.  Cr.  It.  485. 
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together  with  ,  had  entered  into  an  agreement  with  each 

other,  to  procure  arms  and  to  compel  G.  to  return  money  to , 

and  ,  claimed  to  have  been  taken  away  from  — ,  and 

,  by  G.,  and  agreed  to  act  together  with  each  other  in  taking 

the  money  away  from  G.,  and  previously  formed  a  design  in  which 
the  minds  of  all  three  or  four  united  and  concurred  in  a  com- 
mon intent  to  take  the  money  away  from  G.  in  pursuance  of  a  previ- 
ously formed  design,  and  that  they  and  each  of  them  intended  at 
the  time  that,  if  any  resistance  was  oifered  upon  the  part  of  said  G. 
to  take  the  life  of  the  said  G.,  and  that,  in  pursuance  of  said  com- 
mon intent  of  all,  the  said  defendant,  acting  in  conjunction  with 

and ,  or  with  them  and ,  went  to  the  tent  of 

said  G.,  and  that  and shot  and  killed  ,  but 

that  defendant  was  not  actually  and  bodily  present  at  the  time,  but 
was  doing  some  act  carrying  out  his  part,  if  any,  of  the  common  in- 
tent and  design  of  all,  if  any,  or  if  he  was  actually  and  bodily  pres- 
ent and  doing  some  act  in  pursuance  of  the  common  design  of 

all,  then  he  is  guilty  of  whatever  offense  and  are 

guilty  of  from  all  the  facts  and  circumstances  in  evidence  as  you 
may  determine.    If  you  believe  from  the  evidence  in  this  case  that 

and  had  an  intention  to  commit  robbery,  and  did 

attempt  to  do  so,  and  in  so  doing  killed ,  but  that  the  defend- 
ant had  no  knowledge  of  their  unlawful  intent,  if  any,  to  rob  said 
G.,  and  was  not  acting  together  with  them  in  the  commission  of 
said  offense,  if  any,  or  if  you  have  a  reasonable  doubt  thereof,  you 

will  acquit  the  defendant ;  or  if  you  believe  that and 

went  to  the  place  of  the  homicide  for  the  purpose  of  procuring  their 
own  money  that  had  been  taken  from  them  by  G.,  if  any,  with  no 
intent  to  kill  any  one,  or  to  rob  any  one,  or  if  you  believe  that 

and did  intend  to  take  the  life  of  G.  or  any  one  else, 

but  that  the  defendant  had  no  knowledge  thereof,  or  that  the  de- 
fendant had  no  knowledge  of  their  intent  to  rob,  if  any  they  had,  or 
if  you  have  a  reasonable  doubt  in  either  of  the  above  instances, 
you  will  acquit  him.  If  you  believe  from  the  evidence  that  de- 
fendant v/as  not  acting  together  with and in  the  at- 
tempt to  take  money  unlawfully  from  G.,  if  any,  or  had  not  pre- 
viously entered  into  an  agreement  with and to  take 

money  from  G.  unlawfully,  if  any,  or  if  you  have  a  reasonable  doubt 
thereof,  you  will  acquit  the  defendant."^ 

You  are  instructed  that  all  persons  are  principals  who  are  guilty 
of  acting  together  in  the  commission  of  an  offense.  When  an  of- 
fense is  actually  committed  by  one  or  more  persons,  but  others  are 
present,  and,  knowing  the  unlawful  intent,  aid  by  acts  or  encourage 

•0  Bass  v.  States  127  S.  W.  1020,  69  Tex.  Cr.  B.  186^ 
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by  words  or  gestures  those  actually  engaged  in  the  commission  of 
the  unlawful  act,  such  persons  so  aiding  and  encouraging  are  prin- 
cipal oiFenders,  and  may  be  prosecuted  as  such.  And  all  persons 
who  endeavor  at  the  time  of  the  commission  of  the  offense  to  se- 
cure the  safety  or  concealment  of  the  offenders  are  principals,  and 
may  be  convicted  and  punished  as  such.  And  any  person  who  ad- 
vises or  agrees  to  the  commission  of  an  offense,  and  who  is  present 
when  the  same  is  committed,  is  a  principal  thereto,  whether  he  aids 
or  not  in  the  illegal  act.  If  you  believe  from  the  evidence  that  thq 
said  P.  G.  did  not  shoot  and  kill as  charged  in  the  indict- 
ment, but  you  further  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  on  the  date  charged  in  the  indictment,  in  the  county 

of and  state  of ■ — ,  the  said or : — ,  or  any 

one  else,  shot  and  killed  said with  a  gun ;  and,  if  you  further 

believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  said 
P.  G.  was  present  at  the  time  of  said  shooting  (if  any),  and,  know- 
ing the  unlawful  intent,  aided  by  acts  or  encouraged  by  words  or 
gestures  those  actually  engaged  in  said  shooting,  if  any ;  or  if  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  said 
P.  G.  advised  or  agreed  to  the  shooting  and  killing  of  her  husband, 

the  said (if  he  was  shot  and  killed),  and  was  present  when 

the  same  was  done,  whether  she  aided  or  not  in  said  shooting ;  or, 
if  you  further  believe  from  a  reasonable  doubt  that  the  defendant 

P.  G.  endeavored,  at  the  time  of  the  shooting  of (if  he  was 

shot  as  charged)  to  secure  the  safety  or  concealment  of  the  ones 
doing  the  shooting — then,  if  you  so  find,  she  would  be  a  principal, 
and  subject  to  the  same  punishment  under  the  law  as  those  actually 

engaged  in  the  shooting  and, killing  of  the  said ,  if  he  was 

unlawfully  shot  and  killed." 

You  are  instructed  that  all  persons  who  shall  engage  in  procuring 
aid,  arms  or  means  of  any  kind  to  assist  in  the  commission  of  an 
offense  while  others  are  executing  the  unlawful  act,  and  all  persons 
who  endeavor  at  the  time  of  the  commission  of  the  offense,  to  se- 
cure the  safety  or  concealment  of  the  offenders,  are  principals,  and 
may  be  convicted  and  punished  as  such."  • 

You  are  instructed  that,  if  you  find  from  the  evidence  that  by 

such  means  and  at  such  time  and  place did  unlawfully  and 

with  express  malice  kill  said  infant,  and  that  when  the  said 

so  killed  said  infant  the  defendant  was  present  and  had  agreed  with 

the  said to  so  kill  said  infant,  or  that  she  was  present  when 

the  said so  killed  said  infant  (if  he  did  so),  and,  knowing  his 

unlawful  intent,  did  aid  him  by  acts  or  encourage  him  by  words  or 

wGoode  V.  State,  123  S.  W.  597,  6«  Goode  v.  State,  123  S.  W.  597, 
67  Tex.  Or.  E.  220.  67  Tex.  Or.  E.  220. 
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gestures  in  so  killing  said  infant,  you  will  find  defendant  guilty  of 
murder  in  the  first  degree,  and  assess  her  punishment  at  death  or 
confinement  in  the  penitentiary  for  life,  in  your  discretion." 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond 

a  reasonable  doubt,  that unlawfully  shot  and  thereby  killed 

said with  a  pistol,  and  that  he  was  not  justified  in  so  doing 

on  the  grounds  of  self-defense,  as  that  law  is  given  you  in  this 
charge  hereafter,  then  you  will  find  the  defendant  not  guilty,  un- 
less you  find  from  the  evidence,  beyond  a  reasonable  doubt,  that 

the  defendant  was  present  and  knew  the  unlawful  intent  of , 

and  acted  together  with  him  in  the  commission  of  said  offense,  and 
aided  him  by  acts  or  encouraged  him  by  words  or  gestures  in  the 
commission  of  said  offense,  and  that  committed  said  of- 
fense in  pursuance  of  a  common  intent,  and  in  pursuance  of  a  pre- 
viously formed  design,  in  which  the  minds  of  both  united  and  con- 
curred.** 

You  are  instructed  that,  when  an  offense  is  actually  committed 
by  one  person,  but  another  is  present,  and,  knowing  the  unlawful 
intent,  aids  by  acts  or  encourages  by  words  or  gestures  the  person 
actually  engaged  in  the  commission  of  the  unlawful  act,  or  who,  not 
being  actually  present,  keeps  watch  so  as  to  prevent  the  inter- 
ruption of  the  person  engaged  in  the  commission  of  the  offense, 
such  person  so  aiding,  encouraging,  or  keeping  watch  is  a  principal 
offender.** 

You  are  instructed  that  any  person  who  advises  or  agrees  to  the 
commission  of  an  offense,  and  who  is  present  when  the  same  is 
committed,  is  a  principal  thereto,  whether  he  aids  or  not  in  the  il- 
legal act,  and  any  person  who  is  a  principal,  under  the  rules  herein- 
above given  you,  may  be  prosecuted,  and,  if  found  guilty,  may  be 
convicted  and  punished  as  such.** 

§  2805(13).    Virginia 

The  court  instructs  the  jury  that  in  considering  whether  or  not 
T.  and  H.  are  principals  in  the  second  degree  in  this  case,  aiding, 
abetting,  counseling,  advising,  or  consenting  ^to  said  killing  of 

,  they  may^consider  all  the  acts  and  declarations  of  the  said 

T.  and  H.  at  the  time  of  the  said  killing,  both  before  and  after  the 
killing  of  the  said ;  and  if  they  believe  from  the  whole  evi- 
dence that  they  were  so  aiding  and  abetting  in  said  crime,  then 
they  are  guilty  in  this  case.*' 

»»Cordes  v.  State,  112  S.  W.  W3,  »•  Grimsinger  r.   State.  69  S.  W. 

54  Tex.  Cr.  R.  204.  583,  44  Tex.  Cr.  R.  1. 

8*  Proctor  V.  State,  112  S.  W.  770,  »t  Horton  v.  Commonwealtii,  38  S, 

54  Tex.  Cr.  R.  254.  E.  184,  99  Va.  84a 

SB  Grimsinger  v.    State,  09  S.  W. 
683.  44  Tex.  Cr.  R.  1. 
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§  2806.     What  constitutes  aiding  and  abetting 

i  2806(1).    Oklahonift 

You  are  instructed  that  to  aid  and  abet  may  consist  of  words 
spoken,  or  acts  done  for  the  purpose  of  assisting  in  the  commis- 
sion of  a  crime  or  of  encouraging  its  commission.** 

i  2806(2).    Virsintft 

The  court  further  instructs  the  jury  that  to  constitute  an  aider 
and  abettor  it  is  essential  that  the  aider  and  abettor  should  share 
the  criminal  intent  of  the  principal  or  party  who  committed  the 
ofiFense.  The  court  further  instructs  the  jury  that  wherever  a  rea- 
sonable doubt  exists  as  to  the  person's  intention  in  interfering  in 
the  struggle  or  fight  between  two  other  persons,  he  cannot  be 
found  guilty  as  an  aider  and  abettor;,  and  if  the  jury  shall  believe 
from  the  evidence  in  this  case  that  a  fight  arose  or  occurred  between 
J.  and  W.,  in  which  the  said  J.  was  the  aggressor,  and  that  the  said 
J.  struck  the  said  W.  two  blows  upon  the  head,  which  resulted  in 
his  death,  then  the  court  tells  the  jury  that  unless  they  shall  further 
believe,  beyond  all  reasonable  doubt,  that  T.  and  H.  interfered  or 
took  part  in  said  difficulty,  and  shared  in  the  criminal  intent  of 
the  said  J.,  they  cannot  find  the  said  T.  and  H.  guilty  as  aiders 
and  abettors  in  the  crime.** 

§  2807.    Liability  of  one  not  actually  present  at  scene  of  homicide 

or  attempted  homicide 
You  are  instructed  that  if,  therefore,  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  H.,  in county,  state 

of  ' ,  on  or  about  the day  of ,  with  his  malice 

aforethought,  made  an  assault,  with  a  deadly  weapon,  in  and  upon 
the  person  of  T.,  with  the  specific  intent  then  and  there  on  the 
part  of  him,  the  said  H.,  to  kill  and  murder  the  said  T. ;  and  if 
you  further  believe  from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant,  before  the  commission  of  said  assault,  if  you 

find  it  was  committed,  to  wit,  on  or  about  the day  of , 

did  unlawfully  and  willfully  and  of  his  malice  aforethought  advise, 
or  encourage  the  said  H.'to  kill  and  murder  the  said  T. ;  "or  if  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant promised  any  reward  or  favor  to  the  said  H.  to  kill  and 
murder  the  said  T. ;  and  if  you  further  believe  that  the  said  defend- 
ant was  not  present  at  the  time  said  assault  was  committed  by 
the  said  H.,  if  you  find  that  it  was  so  committed — then  you  will 
find  the  defendant  guilty  as  charged  in  the  indictment,  and  assess 
his  punishment  at  confinement  in  the  penitentiary  for  any  period 
of  time  not  less  than  -^ nor  more  than  years,  as  the 

88  McDaniel  t.  State,  127  P.  358,  8  co  Horton  v.  Commonwealth,  38  S. 

OkL  Gr.  209.  .  £.  184,  99  Va.  848. 
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jury  may  determine.  But  if  you  believe  that  before  the  commis- 
sion of  said  assault,  if  any,  the  defendant  did  not  advise,  encourage, 
or  promise  any  reward  or  favor  to  the  said  H.  to  kill  and  murder 
the  said  T.,  or  if  you  have  a  reasonable  doubt  as  to  either  of  these 
issues,  you  will  acquit  the  defendant.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  defendant,  with  express  malice  afore- 
thought, knowing  the  unlawful  intent  of  said  to  kill  and 

murder  upon  his  express  malice  aforethought,  did  keep  watch  so 

as  to  prevent  the  interruption  of  the  said in  the  committing 

of  said  offense,  though  not  actually  present,  then  you  will  find  the 
defendant  guilty  of  murder  in  the  first  degree.*^ 

§  2808.    Prosecution  of  joint  defendants  on  theory  that  crime  al- 
leged was  result  of  conspiracy 

I  instruct  you  that  a  conspiracy  is  a  combination  of  two  or  more 
persons,  by  some  concerted  action,  to  accomplish  some  criminal  or 
unlawful  purpose,  or  to  accomplish  some  purpose,  not  in  itself  un- 
lawful or  criminal,  by  criminal  or  unlawful  means.** 

I  further  instruct  you  that  while  it  is  necessary,  in  order  to  es- 
tablish the  existence  of  a  conspiracy,  to  prove  a  combination  of 
two  or  more  persons  by  concert  of  action  to  accomplish  a  criminal 
or  unlawful  purpose,  yet  it  is  not  necessary  to  prove  that  the  con- 
spirators came  together  and  entered  into  a  formal  agreement  to 
effect  such  purpose.  Such  common  design  and  purpose  may  be 
regarded  as  proved,  if  the  jury  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  parties  to  such  conspiracy  were  actu- 
ally pursuing  in  concert  the  common  design  and  purpose,  whether 
acting  separately  or  together,  by  common  or  different  means,  pro- 
viding they  were  all  leading  to  the  same  unlawful  purpose.** 

I  instruct  you  that  where  two  or  more  persons  are  associated  to- 
gether for  the  purpose  of  doing  an  unlawful  act,  the  act  or  declara- 
tion of  one  of  such  persons,  while  engaged  in  or  pursuant  to  the 
common  object  or  design,  is  the  act  or  declaration  of  all,  for  which 
all  are  liable,  and  each  person  so  associated  is  deemed  or  presumed 
to  have  consented  to  or  commanded  what  was  done  by  any  of  the 
others.** 

I  therefore  instruct  you  that  if  you  are  satisfied  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt  that  the  defendants 
had  entered  into  a  conspiracy  to  shoot  and  kill  the  prosecuting  wit- 

* 

•0  Vails  V.  State,  128  S.  W.  1117,  B9  «8  state  v.  Chong  Ben,  173  P.  258, 

Tex.  Cr.  K.  340.  S9  Or.  818. 

61  Grimsinger  ▼.   State,  69  S.  W.  «*  State  v.  Chong  Ben,  173  P.  258| 

583,  44  Tex.  Or.  R.  1.  89  Or.  313. 

•2  State  V.  Chong  Ben,  173  P.  258, 
89  Or.  313. 
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ness,  and  in  pursuance  of  such  conspiracy,  common  design,  and 
purpose,  the  defendant  shot  at  the  said  prosecuting  witness  with 
a  pistol  with  intent  to  kill  him,  the  said  prosecuting  witness  at  the 
time  and  place  named  in  the  indictment,  then  it  will  be  your  duty 
to  find  all  of  the  defendants  guilty  as  charged  in  the  indictment.*' 
I  instruct  you  that  if  you  find  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  one  of  the  defendants  shot  at  the 
prosecuting  witness  with  a  pistol  with  intent  to  kill  him,  the  said 
prosecuting  witness,  and  the  other  defendants  were  present,  aiding 
and  abetting  him  in  the  shooting,  then  you  should  find  all  of  the 
defendants  guilty  as  charged  in  the  indictment.^ 

I  therefore  instruct  you  that  if  you  find  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  these  defendants,  or  any 
two  of  them,  while  acting  and  conspiring  together,  in  this  county 
and  state,  at  the  time  named  in  the  indictment,  did  assault  one 

,  with  intent  to  then  and  there  kill  him,  the  said r-,  ^y 

then  and  there  shooting  at  the  said with  a  pistol,  loaded  with 

powder  and  ball,  and  while  within  shooting  distance  of  and  with 

intent  to  kill  him,  the  said ,  then  it  will  be  your  duty  to  find 

such  defendants  that  you  find  acted  and  conspired  together  guilty 
as  charged.*' 
I  further  instruct  you  that  if  you  find  from  the  evidence  in  this 

case  beyond  a  reasonable  doubt  that  on  the = —  day  of ,  in 

this  county  and  state,  either  of  the  defendants  named  in  the  indict- 
ment, while  acting  alone  and  not  in  conjunction  with  the  other 
defendants,  did  assault  '    ,  named   in  the  indictment,  with 

intent  to  kill  him,  the  said ,  by  then  and  there  shooting  at 

the  said  ,  with  a  pistol  loaded  with  powder  and  ball,  and 

in  shooting  distance  of  and  with  intent  to  kill  the  said r,  then 

you  should  find  such  defendant  guilty  as  charged,  and  the  other 
two  defendants  not  guilty .•• 

I  instruct  you  that  you  may  find  one  or  more  of  the  defendants 
guilty  and  the  others  not  guilty.  If  the  testimony  satisfies  you  be- 
yond a  reasonable  doubt,  that  either  of  the  defendants  is  guilty 
of  the  crime  charged,  then  you  should  find  such  defendant  guilty. 
On  the  other  hand,  if  you  entertain  a  reasonable  doubt  from  the 
evidence  as  to  the  guilt  of  either  of  the  defendants  of  the  crime 
charged,  then  you  should  find  such  defendant  not  guilty .•• 

0 

«8  State  V.  Chong  Ben,  173  P.  258,         ««  State  v.  Chong  Ben,  173  P.  258, 

89  Op.  313.  89  Or.  313. 

•«  State  V.  Chong  Ben,  173  P.  258,  «»  State  v.  Chong  Ben,  173  P.  258, 

89  Or.  318.  89  Or.  313. 

•7  Stotd  y.  Chong  Ben,  173  P.  258» 
89  Or.  818. 
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§  2809.    Concealment  of  crime 

The  jury  are  instructed  that,  though  the  jury  shall  believe  from 
the  evidence  that  the  murder  was  committed  at  the  time  and  place 
mentioned  in  the  indictment,  still,  if  ypu  are  not  satisfied  frcMn  the 
evidence  beyond  a  reasonable  doubt  that  defendant  was  previously 
aware  of  the  purpose  to  commit  such  murder,  or  participated  there- 
in, or  aided  or  abetted  or  assisted  in  the  perpetration  thereof,  then 
you  should  not  find  defendant  guilty,  though  you  further  believe 
from  the  evidence  that  he  subsequently  failed  to  disclose  or  actu- 
ally concealed  such  murder. '• 

§  2810.  Homicide,  subsequent  to  robbery,  by  accomplice  of  de- 
fendant in  robbery 
The  court  charges  the  jury  that  if  the  jury  believe  from  the  evi- 
dence that  there  was  a  plot  between  defendant  and  E.  to  rob  R-, 
and  that  the  killing  was  after  that  plot  had  been  consummated, 
and  from  a  cause  having  no  connection  with  the  common  object 
of  the  plot  and  was  by  E.  alone,  the  jury  cannot  convict  the  de- 
fendant.'^ 

§  2811.    Conviction  of  principal  and  accessory  of  different  degrees 
of  crime 
The  jury  are  instructed  that,  if  you  do  not  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  state  of  facts  as  set  out 

in  instruction  No. existed,  yet  do  believe  from  the  evidence 

beyond  a  reasonable  doubt  that  the  defendant,  in  this  county,  and 
before  the  finding  of  the  indictment  herein,  willfully  and  feloniously 

shot  and  killed ,  not  in  his  necessary  or  apparently  necessary 

self-defense,  and  not  in  the  necessary  or  apparently  necessary  de- 
fense of , , ,  or ,  or  you  believe  from  the 

evidence,  beyond  a  reasonable  doubt,  that , , 

or ,  or  any  one  or  more  of  them,  in  this  county,  and  before 

the  finding  of  the  indictment  herein,  willfully  and  feloniously  shot 

and  killed ,  not  in  their  necessary  or  apparently  necessary 

self-defense,  or  in  the  necessary  or  apparently  necessary  deknse 
of  one  of  them  or  of  defendant,  and  that  the  defendant  was  pres- 
ent at  the  time  and  near  enough  so  to  do^  and  did,  willfully  and 
feloniously,  aid,  encourage,  advise,  or  command  the  person  or  per- 
sons, who  did  shoot  the  said ,  so  to  do,  not  in  his  necessary 

♦or  apparently  necessary  self-defense,  and  not  in  the  necessary  or 
apparently  necessary  defense  of  the  other  defendants,  or  some  one 
or  more  of  them,  then  you  ought  to  find  him  guilty ;  guilty  of  willful 
murder  if  you  shall  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  such  shooting  and  killing  of  — > ,  or  such  aiding  and 

TO  Kennedy  v.  People,  40  111.  4S8.  7i  McLeroy  v.   State,  25  So.  247, 

120  Ala.  274. 
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assisting,  was  done  with  malice  aforethought ;  or  guilty  of  volun^ 
tary  manslaughter,  if  you  shall  believe  from  the  evidence  beyond 

a  reasonable  doubt  that  such  shooting  and  killing  of ,  or  such 

aiding  and  assisting,  was  done  in  sudden  heat  and  passion  or  in 
sudden  affray  and  without  previous  malice.'* 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that w^as  unlawfully,  will- 
fully, feloniously,  and  with  malice  aforethought,  or  in  sudden  af- 
fray, or  sudden  heat  and  passion,  shot  and  killed  by , — , 

or ,  when  it  was  not  necessary,  and  did  not  reasonably  ap- 
pear to  the  one  doing  the  killing  to  be  necessary,  to  protect  himself, 
defendant,  or  the  other  persons  associated  with  him  at  the  time, 
from  danger,  real  or  apparent,  of  death  or  great  bodily  harm  at 

the  hands  of ,  or  those  acting  in  concert  with  him,  and  shall 

further  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  was  present  at  the  time,  and  did  unlawfully,  willfully, 
and  feloniously  aid,  abet,  advise,  counsel,  or  encourage,  the  said 

^ ,  or ,  or  the  one  of  them  who  did- said  killing, 

they  should  find  the  defendant  guilty — that  is,  guilty  of 

murder-r-if  they  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  said  aiding,  abetting,  advising,  consulting,  or  encourag- 
ing, if  he  did  same,  was  done  with  malice  aforethought,  but  guilty  of 
voluntary  manslaughter  if  they  believe  from  the  evidence  such  aid- 
ing, abetting,  advising,  consulting,  or  encouraging,  if  any-  was  done, 
was  without  previous  malice,  and  shall  further  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  it  was  done  in  a  sudden 
affray,  or  in  sudden  heat  and  passion,  upon  provocation  which  was 
reasonably  calculated  to  excite  his  passion  beyond  the  power  of 
control.'*       ^ 

§  2812.    Principals  in  second  degree 
S  2812(1).    Georgia 

The  jury  are  instructed  that,  if  you  should  find  in  this  case,  un- 
der the  evidence  and  the  law  I  have  given  you  in  charge,  that  the 
defendant  is  guilty  of  murder  under  the  evidence,  that  he  was  the 
actor  or  absolute  perpetrator  of  the  crime,  why  then  that  would 
end  your  deliberations,  and  you  should  return  a  verdict  according- 
ly ;  but  you  may  inquire  whether  under  the  evidence,  if  he  is  not 
the  actor  or  absolute  perpetrator  of  the  crime,  as.  to  whether  or 
not  under  the  evidence  he  is  guilty  as  a  principal  in  the  second 
degree.'* 

T9  Qambrell  y.  Commonwealth,  113         7*Bexley  v.  State,  80  S.  EL  314, 
S.  ^W.  476.  130  Ky.  613.  141  Ga.  L 

Ts  Watkins  v.  Commonwealth,  97  S, 
W.  740.  123  Ky.  817. 
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(  2812(2).    Virolnia 

The  court  instructs  the  jury  that  principals  in  the  first  degree 
in  every  murder  or  other  crime  are  those  who  are  the  actors,  or 
actual  perpetrators  of  the  crime, — those  who  are  the  immediate 
perpetrators  of  the  act;  that  principals  in  the  second  degree  are 
those  who  did  not,  with  their  own  hands,  commit  the  act,  but  were 
present,  aiding,  and  abetting  it.  It  is  not  necessary,  in  order  to 
make  a  person  principal  in  the  second  degree,  that  he  be  actually 
present  when  the  crime  w^s  committed,  or  that  he  actually  par- 
ticipated in  the  commission  of  the  crime.  The  test  as  to  whether 
or  not  he  is  a  principal  in  the  second  degree  is,  was  he  encourag- 
ing, inciting,  or  in  some  manner  offering  aid  or  consent  to  the 
crime?  All  persons  present  lending  countenance  or  otherwise  aid- 
ing while  another  does  the  act,  are  principals  in  the  second  de- 
gree, and  liable  to  the  same  punishment  as  if  they  were  principals 
in  the  first  degree,  and  actually  committed  the  crime.'* 

(  2812(3).    WMt  Virginia 

You  are  instructed  that  a  principal  in  the  second  degree  is  one 
who  is  present  aiding  and  abetting  the  principal  actor  in  the  com- 
mission of  the  crime,  and  actual  physical  presence  is  not  necessary. 
A  constructive  presence  is  sufficient,  as  in  the  instance  of  a  person 
keeping  watch  or  guard  at  a  convenient  distance  while  the  murder 
is  being  committed  by  the  principal  actor.'* 

§  2813.    Right  to  convict  one  not  present  at  time  and  place  of  kill- 
and  not  indicted  as  an  accessory  before  the  fact 

The  jury  is  instructed  that  an  accessory  before  the  fact  is  one 
who  is  absent  at  the  time  of  the  actual  perpetration  of  the  crime, 
but  procures,  counsels,  commands,  incites,  or  abets  ajgyother  to  com- 
mit the  crime.  The  crime  of  an  accessory  before  the  fact  is  a  par- 
ticular one.  The  absence  of  the  accessory  before  the  fact  at  the 
time  and  place  of  the  principal  offense  is  an  essential  element  of 
the  crime,  and  absence  at  the  time  the  crime  was  committed  is  nec- 
essary to  make  him  an  accessory  before  the  fact ;  and  in  this  case, 
defendant  not  being  indicted  as  an  accessory  before  the  fact,  if  you 
do  not  believe  from  the  evidence  in  the  case  beyond  a  reasonable 

doubt  that  he  killed ,  as  alleged  in  the  indictment,  or  that  he 

was  present  when  the  said ,  was  killed,  aiding  and  abetting 

in  the  killing  of  said as  alleged  in  the  indictment,  he  can- 
not be  convicted.    But  in  order  to  constitute  presence  at  the  time 

and  place  of  killing  said ,  it  is  not  necessary  that  it  would 

be  shown  by  the  evidence  in  the  case  that  defendant  was  immedi- 
ately standing  by  when  the  said was  killed,  within  sight  or 

TB  Horton  v.  Commonwealth,  38  S.         t«  state  r.  Cremeana,  d  S.E.¥i^ 
B.  184,  99  Va.  848.  62  W.  Va.  134. 
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bearing.  It  is  enough  if  the  jury  believe  from  the  evidence  in  the 
case  that  said  defendant  kept  watch  or  guard  at  a  convenient  dis- 
tance while was  being  killed  by  the  principal  actor.'"'^ 

The  jury  are  hereby  instructed  that,  if  they  believe  from  the 

evidence  in  this  case  that  T.  took  the  life  of ,  as  charged  in 

the  indictment,  and  that  defendant  did  not  procure  or  advise  the 

said  T.  to  take  the  life  of  the  said ,  and  was  not  present  at 

the  time  of  the  killing  of  said ,  and  did  not  aid  or  abet  there- 
in, and  if  the  jury  further  believe  that  said  defendant,  after  killing 

of  the  said ,  learned  from  and  was  informed  by  the  said  T. 

that  he,  the  said  T.,  took  the  life  of  the  said  — \ ,  and  the  said 

defendant  having  so  learned  the  fact  of  such  killing  suppressed 
and  concealed  such  fact  or  aided  or  abetted  the  said  T.  in  the  sup- 
pression or  concealment  of  the  fact  of  the  killing  of  the  said , 

then  the  jury  should  find  the  said  defendant  not  guilty  as  charged 
in  the  said  indictment.*'^ 

E.    Murder 

1.    In  General 

§  2814.    Elements  of  crime 
S  2814(1).   Alabama 

The  court  charges  the  jury  that  if  the  defendant,  in coun- 
ty, and  before  the  finding  of  this  indictment,  purposely  killed  the 
deceased,  by  shooting  him  with  a  gun,  with  a  wickedness  or  de- 
pravity of  heart  towards  said  deceased,  and  the  killing  was  deter- 
mined on  beforehand,  and  after  reflection  (for  however  short  a  time 
before  the  fatal  shooting  was  done  is  immaterial),  the  defendant  is 
guilty  of  murder.'* 

The  jury  are  instructed  that  if  the  deceased  died  from  the  effects 
of  a  wound  inflicted  by  a  gun  in  the  hands  of  the  defendant,  and 
such  wound  was  intentionally  inflicted  in  pursuance  of  a  previously 
formed  design  to  take  his  life,  he  would  be  guilty  of  murder.*® 

S  2814(2).    Colorado 

You  are  instructed  that  our  statute  defines  these  two  offenses, 
murder  and  manslaughter,  in  the  following  terms :  Murder  is  the 
unlawful  killing  of  a  human  being  in  the  peace  of  the  people,  with 
malice  aforethought,  either  express  or  implied.  The  unlawful  killing 
may  be  perpetrated  by  poisoning,  sticking,  starting,  drowning,  stab- 
bing, shooting,  or  by  any  other  of  the  various  forms  or  means  by 
•which  human  nature  may  be  overcome  and  death  thereby  occa- 

7T  state  V.  Cremeans,  67  S.  E.  405,  r»Diinn  v.  State,  89  So.  147,  143 

62  W.  Va.  184.  Ala.  67. 

Testate  T.  Cremeans,  57  S.  E.  405,  soHarknees  y.   State,  30  So.  73^ 

02  W.  Va.  184.  129  Ala.  71.        "     * 
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sioned.  Manslaughter  is  the  unlawful  killing  of  a  human  being, 
without  malice,  express  or  implied,  and  without  any  mixture  of 
deliberation  whatever.  It  must  be  voluntary,  upon  a  sudden  heat  of 
passion  caused  by  a  provocation  apparently  sufficient  to  make  the 
passion  irresistible,  or  involuntary,  in  the  commission  of  an  unlaw- 
ful act,  or  a  lawful  act  without  due  caution  or  circumspection.*^ 

I  2814(3).    Illinois 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant,  with 
malice  aforethought,  either  express  or  implied,  inflicted  upon  the 
deceased  the  mortal  wound  in  manner  and  form  as  charged  in  the 
indictment,  and  that  the  said  deceased  did  then  and  there  die  from 
said  mortal  wound  in  manner  and  form  as  charged  in  the  indict- 
ment, then  the  jury  may  find  the  defendant  guilty  of  murder,  pro- 
vided you  further  believe,  beyond  a  reasonable  doubt,  that  said  mor- 
tal wound  was  not  inflicted  upon  the  deceased  by  the  defendant  in 
self-defense.'* 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  killed  the  deceased, 
as  charged  in  the  indictment,  under  circumstances  showing  no  con- 
siderable provocation  but  showing  an  abandoned  and  malignant 
heart  upon  the  part  of  the  defendant,  the  law  pronounces  such  act 
of  defendant  to  be  murder.*^ 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant  with 
malice  aforethought,  either  expressed  or  implied,  inflicted  upon  the 
deceased  the  mortal  wound  or  wounds  in  manner  and  form  as 
charged  in  the  indictment,  not  in  self-defense,  as  the  same  is  defined 
in  these  instructions,  and  not  upon  a  sudden  heat  of  passion,  caused 
by  a  provocation  apparently  sufficient  to  make  the  passion  irresis- 
tible, and  that  the  said  deceased  did  thereafter  die  from  said  mortal 
wound  or  wounds  in  manner  and  form  as  charged  in  the  indictment, 
then  the  jury  should  find  the  defendant  guilty  of  murder.** 

S  2814(4).    Indiana 

The  jury  are  instructed  that  one  who,  unprovoked,  attacks  an- 
other for  the  purpose  of  wounding  dr  killing  him,  who  does  nothing 
but  attempt  to  ward  off  the  attack,  and  flees,  and  is  pursued  and 
slain,  is  guilty  of  murder  in  the  first  degree  if  the  jury  find  that  it 
was  done  with  premeditation,  and  murder  in  the  second,  degree  if 
done  with  malice,  but  without  premeditation.*^ 

81  May  V.  People,  6  !P.  816,  8  Colo.  84  Carle  v.  People,  66  N.  B.  82,  200 

210.  lU.  494,  d3  Am.  St  Rep.  208. 

"  People  V.  Terrell,  104  N.  E.  264,  «5  Welty  v.  State,  100  N.  EL  73, 180 

262  lU.  138.  Ind.  411. 

8 » People  V.  Curtright.  101  N.  E. 
551,  258  III.  430. 
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{  2814(5).    KoBtHOky 

You  are  instructed  that,  if  you  believe  from  the  evidence  be-, 
yond  a  reasonable  doubt  that  the  defendant,  in  this  county,  and  be- 
fore the  finding  of  the  indictment  herein,  willfully,  feloniously,  and 
of  his  malice  aforethought,  and  not  in  his  necessary  or  reasonably 

apparent  necessary  self-defense,  so  shot  at  and  wounded as 

that  he  then  and  there  died  thereby,  then  he  is  guilty  of  willful  mur-. 
der  as  charged  in  the  indictment,  and  you  ought  to  so  find  and  fix 
his  punishment  at  death  or  at  confinement  in  the  state  penitentiary 
for  life,  in  your  discretion.** 

If  you  believe  from  the  evidence  beyond  a  reasoi^able  doubt  that 
the  defendant, ,  of ,  and  before  the  finding  of  the  in- 
dictment herein  on  the  occasion  mentioned  in  the  evidence,  willful- 
ly and  feloniously  shot  at  and  wounded in  the  body,  with  a 

pistol  loaded  with  powder  and  leaden  balls,  or  other  hard  and  explo-? 
sive  substances,  so  that  he  then  and  there  immediately  died,  not  in^ 
his  necessary,  or  reasonably  apparent  necessary,  defense,  then  you 
ought  to  find  him  guilty;  guilty  of  willful  murd^er  as  charged  in 
the  indictment  herein,  if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  such  shooting  and  killing  was  done  willfully, 
and  feloniously  and  with  malice  aforethought ;  guilty  of  voluntary 
manslaughter  included  in  the  indictment  herein,  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  such  shooting  at  and' 
killing  was  done  in  sudden  heat  and  passion,  or  in  sudden  affray  and 
without  previous  malice.®' 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  in  — ■— •  county,  and  before  the  finding  of 

the  indictment,  namely, ,  the  defendant  willfully,  feloniously, 

and  with  malice  aforethought  killed by  shooting  him  with  a 

pistol  from  which  shooting  said  -^ presently  died,  then  you, 

will  find  the  defendant  guilty  of  willful  murder,  and  fix  his  punish- 
ment at  confinement  in  the  penitentiary  for  and  during  his  natural; 
life,  or  at  death.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond- 
a  reasonable  doubt  that  the  defendant,  in  this  county,  before  the 
finding  of  the  indictment  in  this  case,  did  unlawfully,  wilfully,  fe- 
loniously, and  of  his  malice  aforethought  kill  and  murder ,  by, 

shooting  and  wounding  him  with  a  gun  or  pistol  loaded  with  pqw-' 
der  and  leaden  balls,  or  with  other  hard  and  explosive  substances, 

froni  which  shooting  and  wounding  the  said did  then  and, 

there  die,  you  will  find  the  defendant  guilty  of  willful  murder  as 
charged  in  the  indictment,  and  fix  his  punishment  at  death  or  con- 

8«  Games  v.  Commonwealth,  142  S.  88  Gordon  v.  Commonwealth,  124  S.. 

W.  723,  146  Ky.  425.  W.  806,  136  Ky.  508. 

87  Burns  v.  Commonwealth,  124  S. 
W.  409,  136  Ky.  468. 
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• 

finement  in  the  state  penitentiary  for  life,  in  the  discretion  of  the 
jury.** 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant in county, 

state  of ,  and  before  the  finding  of  the  indictment,  did  kill 

by  shooting  him  with  a  pistol,  loaded  with  leaden  ball,  or 

other  hard  substances,  when  it  was  not  necessary,  and  it  did  not  rea- 
sonably appear  to  defendant  to  be  necessary  to  protect  himself. 

-^ ,         '    ,  or from  danger,  real  or  apparent,  of  death  or 

great  bodily  harm  at  the  hands  of ,  or  those,  if  any,  acting  in 

concert  with  and  aiding  him,  they  should  find  defendant  guilty— 
that  is,  guilty  of  murder — if  they  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  said  killing  was  done  unlawfully,  willfully, 
feloniously,  and  with  malice  aforethought ;  but  guilty  of  voluntary 
manslaughter  if  thejury  believe  from  the  evidence  such  killing  was 
without  previous  malice,  and  should  further  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  it  was  unlawfully,  willfully, 
and  feloniously  done  in  a  sudden  affray,  or  in  sudden  heat  and  pas- 
sion, upon  provocation  which  was  reasonably  calculated  to  excite 
defendant's  passion  beyond  the  power  of  control.  If  the  jury  find 
the  defendant  guilty  of  murder,  they  will  fix  his  punishment  at 
death  or  confinement  in  the  penitentiary  for  life.  But  if  they  find 
him  guilty  of  voluntary  manslaughter,  they  should  fix  his  punish- 
ment at  confinement  in  the  penitentiary  not  less  than nor 

more  than years,  in  their  discretion.** 

The  court  instructs  the  jury  that  if  they  believe  from  all  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  accused,  before  the  find- 
ing of  the  indictment  in  this  case,  did,  in county,  state  of 

• — ,  unlawfully,  willfully,  and  maliciously,  feloniously,  and  with 

malice  aforethought,  kill by  shooting  and  wounding  the  said 

upon  his  body  and  person  with  a  gun,  a  deadly  weapon, 

loaded  with  a  leaden  ball  or  balls,  or  othei;'  hard  substance,  and  of 

the  effect  of  which  shooting  and  wounding  the  said did  die 

within  one  year  thereafter,  they  shall  find  the  accused  guilty,  and 
fix  his  punishment  at  death,  or  confinement  in  the  state  penitentiary 
for  life,  in  the  discretion  of  the  jury.*^ 

S  2814(6).    MIstourl 

The  court  instructs  the  jury  that  if  they  believe  and  find  from 
the  evidence  in  this  catise  beyond  a  reasonable  doubt  that  at  the 

county  of ,  and  ^state  of ,  the  defendant,  did*  on  the 

— day  of ,  or  at  any  time  prior  to  the  finding  of  the  in- 

«»  Keeton  v.  Commonwealth,  108  S.  W.  740,  123  Ky.  817,  29  Kj.  Law 
8.  W.  315,  82  Ky.  Law  Rep.  1104.  Rep.   1273. 

•0  Watkins   v.   Commonwealth,  &7         ^^  Alderson  y.   Commonwealth,  74 

S.  W.  679,  25  Ky.  Law  Rep.  32. 
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dictment  in  this  cause,  feloniously,  willfully,  deliberately,  prcmerf- 

itatedly,  and  of  his  malice  aforethought  kill  and  murder  one 

in  the  manner  and  form  charged  in  either  count  of  this  indictment, 
you  shoud  find  the  defendant  guilty  of  murder  in  the  first  degree, 
and  so  state  in  your  verdict.^* 

The  court  instructs  the  jury  that  before  they  can  find  the  defend- 
ant guilty  of  the  crime  charged  against  him  in  this  case  they  must 
believe  and  find  from  the  evidence  before  them,  and  that  beyond 

a  reasonable  doubt,  and  to  a  moral  certainty,  (1)  that  said 

was  killed  and  murdered  as  charged  in  the  indictment;  (2)  thJtt 
the  defendant  was  present  at  the  time  and  place  mentioned  in  said 
indictment,  and  did  then  and  there  willfully,  intentionally,  deliber- 
ately, and  premeditatedly  and  of  his  malice  aforethought,  in  the 
manner  and  by  some  of  the  means  specified  in  said  indictment,  kill 

the  said ;  and  unless  the  jury  so  find  they  are  bound  to  acquit 

the  defendant.** 

§  2814(7).   Oklahoma 

The  jury  are  instructed  that,  if  they  find  and  believe  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt  that  the  defendant, 

in  the  county  of ,  state  of ,  on  or  about  the day 

of ,  or  at  any  time  before  the  filing  of  the  information  here- 
in, did,  in  the  manner  and  form  and  with  the  purpose  and  intent  and 
design  charged  in  the  information,  shoot  and  kill  the  deceased,  and 
that  said  killing  when  perpetrated  was  done  with  a  premeditated 
design  to  effect  the  death  of  the  said  deceased,  and  that  the  said  de- 
fendant unlawfully  and  with  such  premeditated  design  to  effect  the 
death  of  the  said  deceased,  did  shoot  and  kill  him,  the  said  dece- 
dent, then  it  will  be  your  duty  to  find  the  defendant  guilty  as  charg- 
ed in  the  information.  On  the  other  hand,  if  there  remains  in  your 
minds  a  reasonable  doubt  as  to  the  existence  of  any  material  fact 
necessary  to  constitute  the  crime  of  murder  as  herein  instructed, 
then  jt  will  be  your  duty  to  acquit  the  defendant  unless  you  should 
find  that  she  is  guilty  of  manslaughter  in  the  first  degree  as  herein- 
after instructed.** 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 

beyond  a  reasonable  doubt  that  the  defendant,  in  county, 

,  on  or  about  the day  of  — = ,  and  anterior  to  the 

filing  of  this  information,  to  wit,  the day  of ,  did  then 

and  there  at  said  time  and  place  alleged  willfully,  unlawfully,  inten- 
tionally, and  feloniously,  without  authority  of  law  and  with  a  pre- 
meditated design  to  eflFect  the  death  of ,  shoot  the  said - 

•«  State  V.  HoweU,  23  S.  W.  263,  •«  Palmer  y.  State  (Gr.  App.)  187  F^ 

117  Mo.  907.  502. 

•s  State  v.  Howell,  23  S.  W.  263, 
117  Ma  807. 
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as  alleged  in  the  information  with  a  certain  shotgun,  then  and  there 
had  and  held  in  his  hand,  and  did  thereby  inflict  a  mortal  wound 

upon  the  said ,  of  which  he  did  then  and  there  die,  then  it 

will  be  your  duty  to  find  the  defendant  guilty  of  murder  as  charged 
in  the  information,  unless  you  should  find  that  at  said  time  said 
defendant  was  justifiable,  or  have  a  reasonable  doubt  thereof,  in 
which  case  you  should  acquit  the  defendant  of  the  charge  of  mur- 
<ier.»« 

You  are  instructed  that  the  defendants, and ,  are 

charged  in  the  information  in  this  case  with  the  crime  of  murder. 

The  information  alleges  that  the.  defendants,  in county,  and 

state  of ,  feloniously,  without  authority  of  law  and  with  pre- 
meditated design  to  effect  the  death  of  one  ,  shot  the  said 

J-*— with  a  certain  loaded  shotgun,  which had  and  held 

in  his  hands,  thereby  inflicting  upon  the  said a  mortal  wound 

of  which  he  died ;  that  the  shooting  occurred  on  the  — —  day  of 

,  and  that died  on  the  same  day,  and  it  alleges  that  by 

reason  of  the  facts  stated  the  defendants  are  guilty  of  murder.  In 
addition  to  the  charge  of  murder,  the  information  contains  and 
charges  a  Jesser  degree  of  felonious  homicide  known  as  manslaugh- 
ter. To  this  charge  contained  in  the  information  the  defendants 
.have  pleaded  not  guilty,  and  you  are  now  impaneled  and  sworn 
tp  try  the  question  of  their  guilt  or  innocence.*^ 

%  2814(8).    Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  beyond 

a  reasonable  doubt  that  the  defendant,  ,  in  the  county  of 

and  state  of ,  on  or  about  the  time  alleged  in  the  in- 
dictment, with  a  gun  or  pistol,  and  not  in  defense  of  himself 
against  an  unlawful  attack,  real  or  apparent,  reasonably  producing 
a  rational  fear  or  expectation  of  death  or  serious  bodily  injury, 
and  not  under  circumstances  which  would  reduce  the  oflfense  to  the 
grade  of  manslaughter,  with  intent  to  kill  did  unlawfully  and  with 
malice  aforethought  shoot  with  a  gun  or  pistol,  and  thereby  kill 

the  said ,  as  charged  in  the  indictment,  you  will  find  the 

defendant  guilty  of  murder  as  charged,  and  assess  his  punishment 
at  death,  or  by  confinement  in  the  penitentiary  for  life,  or  for  any 
term  of  years  not  less  than .®' 

I  instruct  you  that  our  statute  provides  that  any  person  of  sound 
memory  and  discretion  who  shall  unlawfully  kill  any  reasonable 
creature  in  being,  within  this  state,  with  malice  aforethought,  shall 
be  deemed  guilty  of  murder,  and  "'murder"  is  distinguishable  from 

?»Brmitley  ▼.  State,  175  P.  61,  15  •  7  Zimmerman  v.  State,  215  a  W. 

Okl.  Cr.  6.  101,  86  Tfex.  Cr.  E.  63a 

»e  McDaniel  v.  State,  127  P.  358,  8 
OkL  Cr.  209. 
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every  other  species  of  homicide  by  theabscnce  of  the  circumstances 
which  reduce  the  oifense  to  negligent  homicide  or  manslaughter,  or 
which  excuse  or  justify  the  homicide.*' 

f  2814(9).    Virginia 

You  are  instructed  that  murder  is  the  unlawful  killing  of  another, 
with  malice,  which  may  be  express  or  implied,  and  is  distinguished 
in as  murder  in  the  first  and  murdcir  in  the  second  degree.** 

§  2815.  Distinction  between  murder  and  other  species  of  homicide 
You  are  instructed  that  every  person  with  a  sound  memory  and 
discretion,  who  shall  unlawfully  kill  any  reasonable  creature  in 
being  within  this  state,  with  malice  aforethought,  either  express  or 
implied,  shall  be  deemed  guilty  of  murder.  Murder  is  distinguish- 
able from  every  other  species  of  homicide  by  the  absence  of  cir- 
cumstances which  reduce  the  offense  to  negligent  homicide  or  man- 
slaughter, or  which  excuse  or  justify  the  homicide.* 

I  instruct  you  that  our  statute  provides  that  any  person  of  sound 
memory  and  discretion  who  shall  unlawfully  krll  any  reasonable 
creature  in  being  within  this  state,  with  malice  aforethought,  shall 
be  deemed  guilty  of  murder,  and  murder  is  distinguishable  from 
every  other  species  of  homicide  by  the  absence  of  the  circumstances 
which  reduce  the  offense  to  negligent  homicide  or  manslaughter, 
or  which  excuse  or  justify  the  homicide.  The  distinguishing  char- 
acteristic of  murder  in  the  second  degree  is  implied*  malice  afore- 
thought. Malice  aforethought  includes  all  those  states  of  mind 
under  which  the  killing  of  a  person  takes  place  without  any  cause 
which  will  in  law  justify,  excuse,  or  extenuate  the  homicide.  It  is 
a  condition  of  the  mind  which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief,  the  existence  of  which  is  inferred 
from  acts  committed  or  words  spoken.  Malice  in  its  legal  sense  de- 
notes a  wrongful  act  done  intentionally  without  just  cause  or  ex- 
cuse.* 

§  2816.     Definition  of  certain  terms,  such  as  "willfully,"    "feloni- 
ously," "deliberately,"  etc. 

I  2816(1).'  Alabama 

You  are  instructed  that  "deliberate"  and  "premeditated,"  as  these 
words  are  used  in  the  statute  defining  murder,  means  only  this: 
that  the  slayer  must  intend,  before  the  blow  is  delivered,  though  it 
be  for  only  an  instant  of  time  before,  that  he  will  shoot  at  the  time 
he  does  shoot,  and  that  death  will  be  the  result  of  the  shot ;  or,  in 
other  words,  if  the  slayer  had  any  time  to  think  before  the  act,  how- 

•«  Witty  v.  State,  171  S.  W.  229,  75  i  Montgomery  v.  State,  151  S.  W. 

Tex.  Cr.  R.  440.  813,  68  Tex.  Or.  R.  78. 

••  Hodges  v.  Commonwealth,  15  S.  ^  Crowell  v.  State,  148  S.  W.  670,  06 

B.  513,  89  Ya.  265.  Tex.  Cr.  R.  537. 
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ever  short,  such  time  may  have  been  even  a  single  moment,  and 
did  think,  and  he  shot  as  the  result  of  an  intention  to  kill,  produced 
by  even  this  momentary  operation  of  the  mind,  and  death  ensued, 
that  would  be  a  deliberate  and  premeditated  killing  within  the 
meaning  of  the  statute  defining  murder  in  the  first  degree.* 

f  2816(2).    Kontsoky 

The  court  instructs  the  jury  that  the  words  'Villful'*  and  "will- 
fully/* as  used  in  these  instructions,  mean  intentional,  not  acciden- 
tal or  voluntary.  The  word  "feloniously,"  as  used  in  these  instruc- 
tions, means  proceeding  from  an  evil  heart  or  purpose,  done  with  a 
deliberate  intention  of  committing  a  crime  * 

You  are  instructed  that  the  words  "willful"  and  "willfully,"  as 
used  in  these  instructions,  mean  intentional ;  not  accidental  or  vol- 
untary. The  word  "feloniously,"  as  used  in  these  instructions, 
means  proceeding  from  an  evil  heart  or  purpose ;  done  with  the  de- 
liberate intention  of  committing  a  crime.  A  criminal  conspiracy, 
within  the  meaning  of  the  word  "conspired"  as  used  in  these  in- 
structions, is  a  corrupt  combination  of  two  or  more  persons  to  do 
an  unlawful  act  or  to  do  a  lawful  act  by  unlawful  means.'' 

§  2816(3).    Missouri 

The  court  instructs  the  jury  that  "deliberately"  means  in  a  cool 
state  of  blood.  It  does  not  mean  brooded  over,  considered,  reflected 
upon  for  a  w^ek,  a  day,  or  an  hour;  but  it  means  an  intent  to  kill 
executed  by  a  person  not  under  the  influence  of  violent  passion  sud- 
denly aroused  by  some  unlawful  provocation,  but  in  furtherance  of 
a  formed  design  to  gratify  a  feeling  of  revenge,  or  to  accomplish 
some  other  unlawful  act.  And  the  passion  here  referred  to  is  that 
only  which  is  produced  by  what  the  law  recognizes  as  a  just  or  law- 
ful cause  of  provocation.' 

The  jury  are  instructed  that,  as  used  in  these  instructions,  "will- 
fully" means  intentionally ;  that  is,  not  accidentally.  "Deliberately" 
means  in  a  cool  state  of  blood ;  that  is  not  in  a  heat  of  passion  sud- 
denly aroused  by  some  real  or  supposed  grievance.  "Premedi- 
tatedly"  means  thought  of  beforehand  for  any  length  of  time,  how- 
ever short' 

You  are  instructed  that,  as  used  in  this  indictment  and  these  in- 
structions, the  terms  "willfully,"  "deliberately,"  "premeditatedly," 
and  "malice  aforethought"  are  defined  as  follows:  ''Willfully" 
means  intentionally ;  not  accidentally.    In  the  absence  of  qualifying 

s  Dunn  v.   State,  39  So.  147,   14S         «  State  r.  Spaugh,  d8  S.  W.  53,  200 

Ala.  67.  Mo.  671. 

«  Taylor  v.  Commonwealtli,  188  S.  r  State  v.  Hadi^etfa,  W  S.  W.  196, 

W.  1087,  172  Ky.  136.  159  Mo.  178. 

s.QambreU  t.  Gommonweaitli,  113 
S.  W.  476,  130  Ky.  513. 
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facts  and  circumstances,  the  law  presumes  that  a  person  intends  the 
ordinary  and  probable  results  of  his  acts  and  conduct.  "Deliber- 
ately" means  in  a  cool  state  of  the  blood.  It  does  not  mean  brooded 
over  or  reflected  upon  for  a  Week»  or  a  day,  or  an  hour,  but  it 
means  an  intent  to  kill,  executed  by  the  defendant  in  a  cool  state 
of  the  blood,  in  furtherance  of  a  firm  design  to  gratify  a  feeling  of 
revenge,  or  to  accomplish  some  other  unlawful  purpose,  and  not 
under  the  influence  of  a  violent  passion  suddenly  aroused  by  some 
provocation.  "Premeditatedly"  means  thought  of  beforehand  for 
any  length  of  time,  however  short.' 

The  court  instructs  the  jury  that  by  the  term  "feloniously**  is 
meant  wickedly  and  against  the  administration  of  the  law;  that 
is,  wickedly  and  unlawfully.  By  the  term  "willfully"  is  meant  in- 
tentionally, and  not  by  accident.  By  the  term  "deliberately"  is 
meant  done  in  a  cool  state  of  the  blood.  It  does  not  mean  brooded 
over  or  considered  or  reflected  on  for  a  week  or  a  day  or  an  hour, 
but  it  does  mean  an  intention  to  kill,  executed  by  a  party  not  under 
the  influence  of  a  violent  passion  suddenly  aroused ;  and  the  pas- 
sion here  referred  to  is  that  only  which  is  produced  by  what  the 
law  recognizes  as  a  just  cause  of  provocation.  By  the  term  "pre- 
meditation" is  meant  thought  of  beforehand  for  any  length  of 
.time,  however  short* 

{  2816(4).    Washington 

The  jury  are  instructed  that  "purposely,"  as  used  in  these  instruc- 
tions, means  an  intentional  doing,  with  the  intent  of  the  party  who 
does  the  act  to  do  that  certain  thing.  "Deliberation"  is  ^he  mental 
operation  of  weighing  motive  or  consideration  that  makes  for  or 
against  an  inclination  for  the  proposed  act  or  line  of  action.  "Pre- 
meditation" is  the  mental  operation  of  thinking  upon  an  act  before 
doing  it,  or  upon  an  inclination  before  carr3ring  it  out.  Malice  is  de- 
liberate and  premeditated  when  it  has  been  dwelt  upon  at  all  in 
the  mind,  and  when  the  motive  or  consideration  moving  to  the  act 
of  killing  has  been  to  any  extent  mentally  weighed.  Premedita- 
tion may  be  as  quick  as  thought  in  the  mind  of  man.^® 

§  2817.    Presence  of  malice  as  essential  or  distinguishing  charac- 
teristic of  murder 
i  2817(1).   Alabama 

The  court  instructs  the  jury  that,  if  there  is  a  reasonable  doubt 
as  to  whether  the  killing  was  done  with  malice,  the  defendant  can- 
not be  convicted  of  murder  at  all." 

•  State  ▼.  Grant,  68  S.  W.  432.  152  lo  state  v.  Straub,  47  P.  227,  16 
Mo.  57.  Wash.  111. 

•  State  v.  HoweU,  23  S.  W.  263, 117  1 1  Glass  v.  State,  78  So.  819,  201 
Mo.  307.  Ala.  441 ;   Andrews  ▼.  States  48  So. 

858,  159  AU.  14. 
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The  jury  arc  instructed  that,  when  the  killing  is  malicious,  there 
can  be  no  conviction  of  any  offense  less  than  murder." 

The  court  charges  the  jury  that,  if  the  killing  in  this  case  was 
without  malice  the  defendant  would  not  be  guilty  of  a  higher  grade 
of  offense  than  manslaughter  in  the  first  degree^" 

i  2817(2).    Delaware 

The  court  instructs  the  jury  that  malice  is  an  essential  ingredient 
of  the  crime  of  murder  of  both-  degrees.  It  is  a  condition  of  the 
mind  or  heart,  and  without  it  there  can  be  no  murder  either  of  the 
first  or  second  dfegree." 

{  2817(3).    Textt 

You  are  instructed  that  malice  is  also  a  necessary  ingredient  of 
the  offense  of  murder  in  the  second  degree.  The  distinguishing 
feature,  however,  so  far  as  the  element  of  malice  is  concerned,  is 
that,  in  murder  in  the  first  degree,  malice  must  be  proved,  to  the 
satisfaction  of  the  jury,  beyond  a  reasonable  doubt,  as  an  existing 
fact,  while  in  murder  in  the  second  degree  malice  will  be  inferred 
from  the  fact  of  an  unlawful  killing.** 

§  2818.    What  constitutes  malice 

5  2818(1).    Alabama 

The  jury  are  instructed  that,  if  one  who  is  subject  to  arrest  takes 
the  life  of  an  officer  attempting,  to  arrest  him,  with  the  sole  motive 
of  avoiding  arrest,  such  killing  will  be  malicious,  notwithstanding 
the  total  absence  .of  ill  will  towards  the  person  whom  he  killed.*^ 

The  jury  are  instructed  that  "malice,"  as  used  here,  does  not  nec- 
essarily mean  personal  ill  will  or  hatred;  yet,  if  the  sole  purpose 

actuating  defendant  to  fetab  was  to  get  revenge  for  some 

wrong  previously  done  him,  whether  real  or  fancied,  then  the  law 
would  consider  the  act  as  done  with  malice.*'' 

You  are  instructed  that  "malice,"  as  the  word  is  used  in  courts  of 
law,  signifies  a  wrongful  act  done  intentionally,  without  legal  justifi- 
cation or  excuse.  The  word,  as  commonly  used  in  the  everyday 
affairs  of  life,  has,  I  believe,  the  meaning  of  personal  hatred  or  ill 
will.  This  is  something  more  than  its  meaning  her^.  In  this  case 
it  signifies  the  formed  design  on  the  part  of  the  defendant  to  take 
the  life  of  the  deceased  unlawfully,  not  in  self-defense,  and  with- 
out such  provocation  allowed  by  the  law  to  be  such  as  would  repel 

12  Heningburg  v.  State,  45  So.  246,  i5  Hicks  v.  State,  171  S.  W.  755. 

158  Ala.  18.  75  Tex.  Or.  R.  461. 

i«Untrelner  v.  State,  41  So.  285,  i»  McGuffln   v.   State,   59   So.  635^ 

146  Ala.  26.  178  Ala.  40. 

i«  State  v.  Prettyman,  1(X>  A.  476,  ^7  euis  y.  state,  25  So.  1«  120  Ala. 

6  Boyce,  452.  333. 
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the  imputation  of  malice.    In  other  words,  malice  is  criminal  inten- 
tion.»« 

S  2818(2).    Georoia 

Legal  malice  is  not  ill  will  or  hatred.  It  is  an  unlawful  intention 
to  kill,  without  justification  or  mitigation,  which  must  exist  at  the 
time  of  the  killing.  But  it  is  not  necessary  for  that  intention  to  ex- 
ist for  any  length  of  time  before  the  killing.  A  man  may  form  the 
intention  to  kill,  do  the  kiilling  instantly,  and  regret- the  deed  as  soon 
as  done.** 

You  are  instructed  that  legal  malice  is  an  intent  unlawfully  to 
take  away  the  life  of  a  fellow  creature,  in  a  case  where  the  law 
would  neither  justify  nor  to  any  degree  excuse  the  intention,  if  the 
killing  should  take  place  as  intended.'® 

§  2818(3).     Illinois 

The  jury  arc  instructed  that  malice  includes  not  only  anger, 
hatred  and  revenge,  but  every  other  unlawful  and  unjustifiable  mo- 
tive. Malice  is  not  confined  to  ill  will  towards  an  individual,  but 
is  intended  to  denote  an  action  flowing  from  any  wicked  and  cor- 
rupt motive,  a  thing  done  with  a  wicked  mind,  where  the  fact  has 
been  attended  with  such  circumstances  as  evince  plain  indications 
of  a  heart  regardless  of  social  duty,  and  fatally  bent  on  mischief; 
hence  malice  is  implied  from  any  deliberate  or  cruel  act  against  an- 
other, however  sudden,  which  shows  an  abandoned  and  malignant 
heart,** 

§  2818(4).    Indian  Territory 

You  are  instructed  that  malice  includes,  not  only  anger,  hatred, 
and  revenge,  but  every  other  unlawful  and  unjustifiable  motive. 
It  is  not  confined  to  ill  will  towards  an  individual,  but  is  intended  to 
denote  an  action  arising  from  any  wicked  or  corrupt  motive — ^any- 
thing done  with  a  wicked  mind,  when  the  fact  is  attended  by  such 
circumstances  as  evinced  plain  indications  of  a  heart  regardless  of 
social  duties  and  fatally  bent  on  mischief.  Hence  malide  may  be 
implied  from  any  deliberate  and  unlawful  act  against  another,  if 
^e  unlawful  act  be  of  such  a  character  as  to  show  an  abandoned  and 
malignant  disposition.** 

i  28ra<5).    Iowa 

The  jury  are  instructed  that  malice,  within  the  meaning  of  the 
law,  includes  "not  only  hatred  and  ill  will,  but  also  any  other  unlaw- 
ful or  unjustifiable  motive  which  inspires  one  person  to  injure  an- 

is  StobaU  v.  State,  23  So.  162,  116  si  People  v.  liucas,  01  K.  £.  659, 

Ala.  454.  244  lU.  603;    Parsons  v.  People,  75 

i»Long  V.  State,  66  S.  B,  444,  127  N.  B.  993.  218  lU.  386;    McCJoy   v. 

Ga.  350.  People^  51  N.  B.  777,  175  IlL  224. 

'  '<<>Maim  y.  State,  53  S.  E.  324,  124  22  Bias  v.  United  States,  53  S.  W. 

Oa.  760^  4  L.  &  A.  {N.  &)  9B4.  .  471,  3  Ind.  T.  27. 
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other,  and  it  may  be  inferred  from  the  willful  doing  of  an  unlawful 
act,  within  just  provocation  or  excuse,  with  intent  to  injure  the 
person  of  another.  It  does  not  necessarily  mean  hatred  or  ill  will, 
but  may  be  simply  a  vicious  and  wanton  disregard  of  another's 
rights.    Malice  may  be  express  or  implied.*' 

i  2818(6).    Mlftsonrl 

You  are  instructed  that  "malice"  does  not  mean  mere  spite,  or  ill 
will,  or  dislike,  as  it  is  ordinarily  understood,  but  means  that  con- 
dition of  the  mind  which  prompts  one  person  to  take  the  life  of 
another  without  just  cause  or  provocation;  and  it  signifies  a  state 
of  disposition  which  shows  a  heart  regardless  of  social  duty,  and 
fatally  bent  on  mischief.  "Malice  aforethought"  means  that  the 
act  was  done  with  malice  and  premeditation.'^ 

(2818(7).    MoDtaaa 

You  are  instructed  that  malice  may  be  express  or  implied.  It  is 
express  when  there  is  manifested  a  deliberate  intention  unlawfully 
to  take  away  the  life  of  a  fellow  creature.  It  is  implied  when  no 
considerable  provocation  appears,  or  when  the  circumstances  at- 
tending the  killing  show  an  abandoned  and  malignant  heart.  The 
term  "malice"  is  not  restricted  to  spite  or  malevolence  toward  *the 
deceased  in  particular,  but  is  understood  to  mean  that  general  malig- 
nity and  recklessness  of  and  towards  the  lives  and  personal  safety 
of  others  which  proceed  from  a  heart  void  of  a  just  sense  of  social 
duty,  and  fatally  bent  on  mischief.  And  whenever  the  fatal  act  is 
committed  deliberately  the  law  presumes  that  it  is  done  in  malice.^ 

§  2818(8).    South  Carolina 

You  are  instructed  that  malice  has  been  defined  to  be  a  term  of 
art  importing  wickedness  and  excluding  just  cause  or  excuse.  It 
is  something  that  springs  from  wickedness,  from  depravity,  from  a 
depraved  spirit,  from  a  spirit  at  the  time  bent  on  mischief,  and  not 
then  having  a  regard  for  the  social  obligations,  or  the  obligations 
which  rest  upon  mankind.** 

You  are  instructed  that  malice  may  be  defined  to  be  an  evil 
spirit,  a  depraved  and  wicked  spirit,  such  as  is  found  in  a  heart 
totally  devoid  of  social  duty,  and  fatally  bent  upon  mischief.  In 
the  language  of  some  of  our  old  books,  malice  is  either  expressed  or 
implied.  Express  malice  is  where  one  person  kills  another  with  a 
sedate,  deliberate,  meant,  and  formed  design;  such  formed  design 
being  evidenced  by  external  circumstances  which  discover  the  in- 
ward intention,  such  as  lying  in  wait,  antecedent  menacing  threats, 

2«  State  V.  Clhrlst,  177  N.  W.  54.  26  state  ▼.   HaUc»  141  P.  14»,  4» 

««  State  Y.  Grant;  63  S.  W.  432, 152      Mont.  173. 
Mo.  57.  >•  State  v.  Miller,  68  8.  £  426^  7S 

S.  a  277,  U4  ion.  St  Rep.  82. 
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5oriner  grudges,  and  concerted  schemes  to  dS  somebody  harm. 
Malice  is  implied  from  any  deliberate,  cruel  act,  committed  by 
one  person  against  another ;  for  instance,  as  where  a  man  kills  an- 
other without  any,  or  without  considerable,  provocation,  the  law 
implies  malice  in  such  a  case.^ 

S  2818(9).    Texas 

The  jury  are  instructed  that  express  malice,  as  herein  used,  is 
when  a  person  with  cool  and  sedate  mind,  in  pursuance  of  a  formed 
design  to  kill  another,  or  to  inflict  upon  him  serious  bodily  injury^ 
which  would  probably  end  in  depriving  him  of  his  life  does,  with- 
out legal  justification,  mitigation,  or  excuse,  kill  such  person.*' 

The  jury  are  instructed  that  every  person,  with  a  sound  memory 
and  discretion,  who  shall  unlawfully  kill  any  reasonable  creature 
in  being  within  this  state,  with  malice  aforethought,  either  ex- 
pressed or  implied,  shall  be  deemed  guilty  of  murder.  All  murder 
committed  with  express  malice  is  murder  of  the  first  degree.  "Mal- 
ice aforethought"  is  a  term  used  in  Jaw  to  designate  the  wicked  and 
mischievous  intent  with  which  a  man  willfully  does  a  wrongful 
act,  and  it  is  to  be  inferred  from  acts  committed  or  words  spoken. 
Express  malice  exists  where  a  murder  is  committed  with  sedate,  de- 
liberate mind  on  the  part  of  the  murderer,  and  in  pursuance  of  a 
formed  design  to  kill  the  person  killed.  The  mind  of  the  murderer 
need  not  be  entirely  free  from  excitement  in  order  to  bring  it  with- 
in the  meaning  of  the  term  "sedate  and  deliberate";  for,  if  it  be 
in  such  condition  as  to  admit  of  reflection  upon  the  character  of 
the  act,  then  it  is  sedate  and  deliberate,  within  the  meaning  of  the 
law.^ 

§2818(10).   Washington 

In  this  connection  you  are  instructed  that  malice,  as  the  word 
is  used  in  defining  criminal  offenses,  denotes  a  criminal  act  done 
intentionally,  without  just  cause  or  excuse.  The  intention  is  an  in- 
ference of  law  resulting  from  the  doing  of  the  act,  except  in  rare 
instances,  where  the  intention  is  expressly  declared  by  the  wrong- 
doer, and  except  where  the  circumstances  rebut  the  presumption 
of  its  existence.  Malice  is  presumed  where  one  person  deliberately 
injures  another.  It  is  the  deliberation  with  which^^he  act  is  per- 
formed that  gives  it  a  malicious  character.  It  is  the  opposite  of  an 
act  performed  under  sudden  or  uncontrollable  passion,  which  pre- 
vents the  deliberation  of  cool  reflection  in  forming  a  purpose. 
Hence,  if  in  this  case  you  should  find  that  the  act  charged  is  not, 

«T  state  V.  Bodie,  11  S.  E.  624,  33  29  Cain  v.  State,  59  S.  W.  275,  42: 

S.  C.  117.  Tex.  Cr.  B.  210. 

tt  Thomas  v.  State,  125  S.  W.  35» 
57  Tex.  Cr.  R.  452. 
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when  committed,  accompanied  by  wrong  intent  and  cool  reflection, 
but  was,  on  the  contrary,  the  result  of  sudden  and  uncontrolUble 
passion,  produced  by  adequate  cause  or  provocation,  then  the  de- 
fendant would  be  gtiilty  of  no  higher  degree  than  manslaughter.** 

§  2818(11).    West  Virginia 

The  court  instructs  the  jury  that  to  convict  one  of  murder  it  is 
not  necessary  that  malice  should  exist  in  the  heart  of  the  accused 
against  the  deceased.  If  the  accused  was  guilty  of  striking  with  a 
deadly  weapon  another,  and  of  killing  him,  the  intent  and  malice 
may,  both  be  inferred  from  such  act ;  and  such  malice  may  not  be 
directed  against  any  particular  person,  but  may  be  such  as  shows 
a  "heart  regardless  of  social  duty  and  fatally  bent  on  mischief."*^ 

§  2819.    Malice  aforethought  or  premeditated  malice 
§  2819(1).    Unlted'States 

The  jury  are  instructed  that,  to  find  a  deliberate  intent  to  kill, 
you  do  not  have  to  believe  that  defendant  had  that  intent  in  his 
mind  a  year  or  month  or  day  or  an  hour.  In  this  age  of  improved 
weapons,  when  a  man  can  discharge  a  gun  in  the  twinkling  of 
an  eye,  if  you  see  a  man  draw  one  of  these  weapons,  and  fire  it, 
and  the  man  toward  whom  he  presents  it  falls  dead,  you  have  a 
deliberate  intent  to  kill,  as  manifested  by  the  way  he  did  that  act. 
Malice  aforethought  does  not,  as  I  have  already  told  you,  neces- 
sarily import  any  special  malevolence  towards  the  individual  slain. 
bet  also  includes  the  case  of  a  generally  depraved,  wicked,  and  ma- 
licious spirit,  a  heart  regardless  of  social  duty,  and  a  mind  deliber- 
ately bent  on  mischief.  It  imports  premeditation.  Malice,  says 
the  law,  is  an  intent  of  the  mind  and  heart." 

The  jury  are  instructed  that  the  malice  which  distinguishes  the 
crime  of  murder  must  be  aforethought.  It  implies  premeditation— 
a  prior  intent  to  do  the  act.  It  may  have  existed  but  for  a  moment 
— an  inappreciably  brief  period  of  time — or  longer.  No  limit  has 
been,  nor  can  be,  fixed  as  to  its  duration.  If  it  in  fact  existed  for 
any  period,  however  brief,  the  killing  would  be  murder;  but,  if 
malice  was  wanting,  the  homicide  could  not  be  of  a  higher  grade 
of  offense* than?  jyianslaughter.** 

§  2819(2).    California 

The  jury  are  instructed  that  malice  aforethought,  either  express 
or  implied,  is  manifested  by  the  doing  of  an  unlawful  and  feloni- 
ous act  intentionally  and  without  legal  cause  or  excuse.    It  does 

*o  state   V.    Vance,    70   P.   34,   S»  82  Allen  v.  U.  S..  17  S.  Ct  154, 164 

Wash.  435.  U.  S.  492,  41  L.  Ed.  528. 

•1  State  V.  TraU,  53  S.  E.  17,  59  "  United   States  v.    Lewis  {C.  C. 

W.  Va.  175.  Tex.)  Ill  Fed.  630. 
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not  imply  a  pre-existing  hatred  or  enmity  toward  the  individual  in- 
jured.** 

You  are  instructed  that  murder  is  the  unlawful  killing  of  a  hu- 
man being  with*  malice  aforethought.  Such  malice  may  be  express 
or  implied.  It  is  express  when  there  is  manifested  a  deliberate  in- 
tention unlawfully  to  take  away  the  life  of  a  fellow  creature.  It  is 
implied  when  no  considerable  provocation  appears,  or  when  the  cir- 
cumstances attending  the  killing  show  an  abandoned  arid  malig- 
nant heart.*'' 

§  2819(3).    Colorade 

You  are  instructed  that  the  distinguishing  feature  between  mur- 
der and  manslaughter  is  the  ingredient  of  malice.  Malice  afore- 
thought is  as  essential  an  ingredient  of  murder  as  the  act  of 
killing.  Malice,  either  express  or  implied,  must  be  proved,  and 
in  the  absence  of  malice  such  killing  will  be  manslaughter.  Our 
statute  thus  defines  "express"  and  "implied"  malice,  either  of 
which  is  sufficient  to  constitute  the  crime  of  murder,  when  it  exists 
in  connection  with  the  unlawful  killing.  Express  malice  is  that 
deliberate  intention  unlawfully  to  take  away  the  life  of  a  fellow 
creature,  which  is  manifested  by  external  circumstances  capable 
of  proof.  Malice  shall  be  implied  when  no  considerable  provoca- 
tion appears,  or  where  all  the  circumstances  of  the  killing  show  an 
abaildoned  and  malignant  heart.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
prisoner  intentionally  killed  the  deceased,  and  that  it  was  not  done 
in  necessary  self-defense,  or  under  circumstances  which  justified 
or  excused  the  act  in  law,  you  will  then  inquire  whether  it  was 
done  maliciously,  in  order  to  enable  you  to  fix  the  grade  of  the  of- 
fense. And  if  you  further  find  that  there  existed  in  the  mind  of 
the  prisoner  a  deliberate  intention  to  kill  the  deceased,  this  con- 
stitutes malice  aforethought,  and  the  crime  is  murder;  or  if  you 
find  that  there  was  no  considerable  provocation,  or  that  all  the 
circumstances  of  the  killing  show  an  abandoned  and  malignant 
heart,  the  oflEense  is  the  same.*' 

S  2819(4).    Delaware 

The  court  instructs  the  jury  that  murder  of  the  first  degree  is 
committed  when  a  person  is  killed  by  another  with  express  malice 
aforethought.  Express  malice  aforethought  exists  where  one  per- 
son kills  another  with  a  sedate,  deliberate  and  formed  design. 
This  formed  design  may  be  manifested  in  many  ways,  for  exam- 
ple, by  antecedent  menaces  or  threats  that  disclose  a  purpose  to 

•«  Peot/le  V.  Balkwell,  76  P.  1017,  ««  May  r.  People,  6  P.  816,  8  CJolo. 

148  Cal.  259.-  210. 

«» People  T.  Mendenhall,  67  P.  825,  «?  May  v.  People,  6  P.  816,  8  Colo. 

135  CUll.  344.  210. 


%  2819(4)  INSTRUCTIONS  TO  JUBIB8  3092 

commit  the  act  charged.  Where  one  from  hatred,  jealousy,  or  re- 
venge, or  because  of  a  grudge,  coolly  and  deliberately  forms  the 
design  to  kill  another  and  commits  the  act  it  is  done  with  express 
malice  aforethought  and  is  murder  of  the  first  degree.^ 

The  court  instructs  the  jury  that,  if. the  killing  is  done  with  a 
sedate,  deliberate,  and  formed  design,  the  length  of  time  that  such 
design  or  intention  exists  in  the  mind  of  the  slayer  is  immaterial, 
for  the  killing  under  such  circumstances  would  be  murder  of  the 
first  degree.** 

i  2819(5).    lllllMis 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  the  words 
^'malice  aforethought"  do  not  necessarily  imply  the  lapse  of  a  con- 
siderable time  between  the  malicious  intent  to  take  life  and  the 
actual  execution  of  that  intent.  Whether  the  design  to  effect  death 
was  formed  on  the  instant  or  had  been  previously  entertained  for 
any  considerable  time  is  immaterial,  for  the  killing  with  malice 
aforethought,  if  proved  by  the  evidence  beyond  a  reasonable  doubt, 
is  murder  under  the  laws  of  this  state.** 

{  2819(6).    Indiana 

The  jury  are  instructed  that,  to  constitute^  malice  aforethought, 
it  is  only  necessary  that  there  be  a  formed  design  to  kill ;  and  such 
design  may  be  conceived  at  the  moment  the  fatal  stroke  is  given, 
as  well  as  a  long  time  before.  Malice  aforethought  means  the  in- 
tention to  kill ;  and  when  such  means  are  used  as  are  likely  to  pro- 
duce death,  the  legal  presumption  is  that  death  was  intended.** 

{  2819(7).    Iowa 

The  jury  are  instructed  that  whoever  kills  any  human  being 
with  malice  aforethought,  either  express  or  implied,  is  guilty  of 
murder.  Malice  aforethought  is  a  necessary  ingredient  in  the  crime 
of  murder,  either  of  the  first  or  second  degree,  and  must  be  estab- 
lished by  the  state  before  you  would  be  justified  in  finding  the 
defendant  guilty  of  murder  in  either  degree.  By  "malice"  is  meant 
not  only  anger,  hatred,  and  revenge,  but  any  other  unlawful,  and 
unjustifiable  motives.  It  is  not  confined  to  ill  will  against  the  in- 
dividual, but  is  intended  to  denote  an  action  flowing  from  any 
wicked  and  corrupt  intent.  An  act  done  with  a  wicked  mind*  and 
attended  with  such  circumstjinces  as  to  plainly  indicate  a  heart  re- 
gardless of  moral  and  social  duties,  and  fully  bent  on  mischief,  in- 
dicates malice  within  the  meaning  of  the  law.  The  word  ^'afore- 
thought,"  used  in  connection  with  the  word  "malice"  in  our  law. 

»»  State  V.  Ptettyman,  100  A.  476.  *o  People  v.  Weir,  129  N.  E.  lie, 

0  Boyce,  452.  295  IlL  268. 

SB  State  v.  Prettyman,  100  A.  476,  «i  Welty   y.  State,   100  N.  S.   73, 

6  Boyce,  462.  180  Ind.  411. 
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simply  means  thought  out  or  conceived  beforehand,  but  it  is 
not  necessary  that  such  malice  should  have  existed  for  any  con- 
siderable length  of  time  to  constitute  malice  aforethought  within 
the  meaning  of  the  law.  It  is  sufficient  if  it  exists  for  any  length 
of  time  before  the  commission  of  the  act.  "Malice  aforetiiought" 
may  be  either  express  or  implied.  "Express  malice"  means  a  set- 
tled purpose  and  design  to  commit  the  offense  in  question,  and 
must  be  shown  by  proof  of  that  fact  directly  and  without  inference. 
It  may  be  proved  as  generally  understood  by  expressions  of  hatred, 
threats,  and  the  like.  "Implied  malice"  means  that  which  may 
be  inferred  from  the  act  and  fact  shown.  Thus,  when  a  wanton, 
wicked,  cruel,  or  revengeful  act  is  shown,  the  inference  or  implica- 
tion may  be  drawn*  that  the  person  who  did  such  act  was  actuated 
by  malice.** 

{2819(8).    Kentucky 

You  are  instructed  that  the  term  "with  malice,"  as  used  in  these 
instructions,  means  "the  absence  of  legal  excuse  or  justification," 
and  the  term  "aforethought"  as  used  in  these  instructions  means 
a  predetermination  to  do  the  act  complained  of,  and  it  is  not  ma- 
terial how  suddenly  or  recently  the  predetermination  was  formed.** 

You  are  instructed  that  the  phrase  "with  malice  aforethought," 
as  used  in  the  indictment  and  instructions  herein,  means  a  predeter- 
mination to  do  the  act  of  killing  without  a  legal  excuse,  and  it  is 
immaterial  as  to  what  time  before  the  killing  such  a  determination 
was  formed.** 

I  2819(9).   Missouri 

You  are  instructed  that  the  term  "malice,"  as  used  in  the  indict- 
ment, does  not  mean,  in  a  legal  sense,  mere  spite,  ill  will,  hatred, 
or  dislike,  as  it  is  ordinarily  understood,  but  it  means  that  condi- 
tion of  the  mind  which  prompts  one  person  to  take  the  life  of  an- 
other person  without  just  cause  or  justification,  and  signifies  the 
state  of  disposition  which  shows  a  heart  regardless  of  social  duty 
and  fatally  bent  on  mischief;  and  "malice  aforethought"  means 
that  the  act  was  done  with  malice  and  premeditation.** 

I  2819(10).    Now  Mexico 

The  court  instructs  the  jury  that  premeditated  malice  afore- 
thought is  where  the  intention  to  unlawfully  take  human  life  is  de- 
liberately formed  in  the  mind,  and  that  intention  thought  of  before 
the  fatal  deed  is  done.    There  need  be  no  appreciable  space  of  time 

«s  State  y.  Baker,  135  N.  W.  1097,  monwealth,  124  S.  W.  400,  136  Ky. 

138  N.  W.  841,  157  Iowa,  126.  468 ;  Gambrell  v.  Ck>iimionwealth,  113 

«s  HaU  y.   Commonwealth,  159  S.  S.  W.  476,  IBO  Ky.  513. 

W.  1155,  155  Ky.  541.  4b  state  y.  Howell,  23  S.  W.  263, 

««  (Barnes  y.  Ck>mmonwealtb,  142  S.  117  Mo.  307. 
W.  723,  146  Ky.  425;   Bums  y.  (>)m- 
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between  the  formation  of  the  intention  and  the  kiUing  itself.  It  is 
only  necessary  that  the  act  of  killing  be  preceded  by  a  concurrence 
of  the  will,  deliberation,  and  premeditation  on  the  part  of  the 
slayer.** 

§2819(11).    North  Carolina 

You  are  instructed  that  premeditation  is  a  prior  determination 
to  do  the  act  in  question,  but  it  is  not  necessary  that  such  deter- 
mination shall  exist  for  any  considerable  period  of  time  before  it 
is  carried  into  effect.  If  the  determination  is  formed  deliberately 
and  upon  due  reflection,  it  makes  no  difference  how  soon  afterwards 
the  fatal  resolve  is  carried  into  execution.  To  constitute  murder  in 
the  first  degree,  there  must  be  express  malice,  not  merely  malice 
which  is  implied.*' 

$  2819(12)'.    Oklahoma 

The  court  instructs  the  jury  that,  to  warrant  a  conviction  for  mur- 
der, the  jury  must  be  satisfied  by  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant,  before  the  act,  deliberately  formed  the  de- 
sign with  a  cool  and  deliberate  mind  to  kill  the  deceased,  and  that 
the  defendant  proceeded  in  accordance  with  that  design  to  the  in- 
fliction of  the  death  wound.  The  act,  to  constitute  murder,  must 
not  result  from  a  mere  sudden,  rash,  inconsiderate  impulse,  passion^ 
or  excitement,  however  unjustifiable  and  unwarranted  it  may  be.** 

§  2819(13).    Texas 

You  are  instructed  that  the  distinguishing  characteristic  of  "mur- 
der in  the  second  degree"  is  implied  malice  aforethought.  "Malice 
aforethought"  includes  all  other  states  of  mind  under  which  the 
killing  of  a  person  takes  place  without  any  cause  which  will  in  law 
justify,  excuse,  or  extenuate  the  homicide.  It  is  a  condition  of  the 
mind  which  shows  a  heart  regardless  of  social  duty  and  fatally  bent 
on  mischief,  the  existence  of  which  is  inferred  from  acts  committed 
or  words  spoken.  "Malice"  in  its  legal  sense  denotes  a  wrongful  act 
done  intentionally  without  just  cause  or  excuse.** 

You  are  instructed  that  "malice  aforethought"  is  the  voluntary 
and  intentional  doing  of  an  unlawful  act  by  one  of  sound  memory 
and  discretion  with  the  purpose,  means,  and  ability  to  accomplish 
the  reasonable  and  probable  consequences  of  the  act.^ 

§  2819(14).    Washington 

The  jury  are  instructed  that  premeditated  malice  is  shown  where 
the  intention  to  unlawfully  take  life  is  deliberately  formed  in  the 

*•  State  V.  Rodriguez,  167  P.  426,  *■  See  Brown  v.  State,  174  S.  W. 

23  N.  M.  156,  L.  R.  A.  1918A,  1016.  360,   76  Tex.   Cr.   R.  316;    Witty  v. 

47  State  V.  Cameron,  81  S.  E.  748,  State,  171  S.  W.  229,  75  Tex.  Cr.  R. 
166  N.  C.  379.  440. 

48  Brantley' V.  State,  175  P.  51,  15  bo  Witty  v.  State,  171  S.  W.  229.  75 
Okl.  C?r.  6.  Tex.  Cr.  Rl  440. 
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mindy  and  that  determination  meditated  upon  before  the  fatal  stroke 
is  given.  There  need  be  no  particular  length  of  time  between  the 
formation  of  the  intention  to  kill  and  the  killing.  It  is  only  neces- 
sary that  the  act  of  killing  be  preceded  by  a  concurrence  of  will  de- 
liberation and  premeditation  on  the  part  of  the  slayer.** 

§  2820.    Implied  malice 
{  2820(1).    Massachusetts 

The  jury  are  instructed  that,  if  the  evidence  satisfies  the  jury  that 
the  defendant  committed  the  assault  and  battery  on  the  deceased 
alleged  in  the  indictment  by  striking  her  with  his  hands  and  feet, 
and  that  at  the  time  of  said  assault  he  knew,  or  had  reasonable  cause 
to  believe,  that  the  deceased  was  sick  and  suffering  from  disease, 
and  was  thereby  put  in  such  a  weak  and  feeble  condition  that  his 
attack  would  endanger  her  life,  or  inflict  on  her  great  bodily  harm, 
or  hasten  her  death,  then  you  would  be  justified  in  finding  implied 
malice  and  convicting  defendant  of  murder.  But  if  he  was  not 
aware  of  her  sickness,  and  had  no  reason  to  suppose  that  his  act  in 
so  assaulting  her  would  do  her  material  injury,  or  any  harm  be- 
yond that  which  would  be  occasioned  by  similar  acts  to  a  person 
in  health,  there  would  be  no  sufficient  evidence  of  implied  malice 
and  although  you  may  find  the  acts  of  defendant  hastened  the  death 
of  deceased,  he  could  be  convicted  of  manslaughter  only.*^* 

I  2820(2).     New  Mexioo 

You  are  instructed  that  in  case  of  homicide  it  is  not  always  pos- 
sible or  necessary  that  express  malice  be  established  by  the  evi- 
dence. Malice  may  be  implied  from  the  circumstances,  acts,  and 
language  of  the  parties  at  the  time  of  the  killing,  and  from  the 
means  used  to  accomplish  the  homicide.  The  question  of  whether 
or  not  there  was  malice  is  to  be  determined  by  the  jury,  as  any 
other  material  element  in  the  case,  beyond  a  reasonable  doubt,  and 
in  deciding  that  issue  you  may  take  into  consideration  all  the  facts 
and  circumstances  surrounding  the  case,  the  language  and  acts  of 
the  defendant,  if  any,  the  means  by  which  the  homicide  was  com- 
mitted, and  any  other  fact  and  circumstance  which,  in  your  opinion, 
throws  light  upon  the  question  of  malice.** 

§  2820(3).   Texas 

You  are  instructed  that  "implied  malice"  is  that  which  the  law  in- 
fers from  or  imputes  to  certain  acts  however  suddenly  done.  Thus, 
when  the  fact  of  an  unlawful  killing  is  established,  and  the  facts 
do  not  establish  express  malice  beyond  a  reasonable  doubt,  nor 

fti  State  ▼.  Bridgham,  07  P.  1096,  b8  State  v.  Rodrlgueas.  167  P.  426, 

51  Wash.  18.  23  N.  M.  150,  L.  B.  A.  1918A,  1016. 

B2  Commonwealth  y.  Fox,  7  Gray 
<Mass.)  585. 
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tend  to  mitigate,  excuse,  or  justify  the  act,  then  the  law  implies 
malice,  and  the  murder  is  in  the  second  degree.  And  the  law  does 
not  further  define  murder  in  the  second  degree  than  if  a  killing  is 
shown  to  be  unlawful^  and  there  is  nothing  in  evidence  on  the  one 
hand  showing  express  malice,  or  which  tends  to  establish  any  justifi- 
cation, excuse  or  mitigation  on  the  other,  then  the  law  implies 
malice,  and  the  homicide  is  murder  in  the  second  degree.^ 

§  2821.    Premeditated  design 

Distinction  between  intent  to  kill  and  premeditated  design,  see  post,  |  2844. 
Premeditation  and  deliberation  as  necessary  elements  of  murder  in  the  first 
degree,  see  post,  §  2841. 

§2821(1).    AialMina 

The  court  charges  the  jury  that  if  the  defendant,  in county, 

and  before  the  finding  of  this  indictment,  purposely  killed  the  de- 
ceased by  shooting  him  with  a  gun,  with  a  wickedness  or  depravity 
of  heart  towards  the  deceased,  and  the  killing  was  determined  on 
beforehand  and  after  reflection  (for  however  short  a  time  before 
the  fatal  shooting  was  done  is  immaterial),  the  defendant  is  guilty 
of  murder." 

{  2821(2).    Qeorgia 

You  are  instructed,  with  respect  to  intention  to  kill  as  an  element 
of  the  offense  of  murder,  that  it  is  not  necessary  for  that  intention  to 
exist  for  any  length  of  time  before  the  killing — a  man  may  form  the 
intention  to  kill,  do  the  killing  instantly,  and  regret  the  deed  as  soon 
as  done.** 

§  2821(3).    New  York 

The  jury  are  instructed  that  murder  is  premeditated  when  the 
killing  is  done  after  the  idea  to  kill  is  formed — ^after  the  intent  to 
kill  is  formed — after  the  design  is  thought  over  and  revolved  in  the 
mind  and  meditated  upon.  Deliberation  is  forethought  or  intention 
as  distinguished  from  a  sudden  impulse.  It  is  the  making  of  a 
choice  of  action;  to  deliberate;  to  take  time;  to  think  just  what 
you  will  do  and  then  do  it ;  to  execute  your  choice ;  to  execute  your 
thought;  to  make  a  choice  of  action.  A  rash  or  sudden  impulse  is 
not  a  deliberate  intent.  Deliberation  is  the  exercise  of  forethought 
in  the  formation,  of  an  intention.  If  the  killing  is  not  the  instant 
effect  of  impulse,  if  there  is  any  hesitation  or  doubt  to  overcome, 
a  choice  made  as  the  result  of  thought,  however  short  the  mental 
thought,  the  struggle  of  the  mind,  it  is  sufficient  to  characterize  the 
crime  as  being  deliberate.  If  there  is  an  opportunity  for  a  choice,, 
if  there  is  the  exercise  of  a  choice  between  doing  a  thing  and  not 

B«  Witty  y.  State,  171  S.  W.  229,  »«  Hart  v.  State^  80  &  £.  809,  14 

75  Tex.  Cr.  B.  440.  Ga.  App.  364. 

BB  Harkness  y.  State,  30  So.  73,  129 
Ala.  71. 
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-doing  It — if  that  opportunity  exists  and  the  choice  is  made — if  I 
have  an  opportunity  of  saying  whether  I  will  do  this  or  I  will  not 
and  I  make  up  my  mind  to  do  it,  that  is  deliberation  sufficient  within 
the  law  to  apply  the  term  as  characterizing  this  offense.*' 

I  2821(4).    Oklahoma 

The  court  instructs  the  jury  that,  in  order  to  constitute  murder 
under  our  statute,  it  is  essential  that  the  homicide  be  committed 
with  a  premeditated  design  on  the  part  of  the  defendant  to  unlaw- 
fully take  the  life  of  the  person  slain ;  and  in  order  that  you  may 
fully  understand  the  leg^l  meaning  of  the  words  ''Premeditated  de- 
sign," as  used  in  this  connection,  I  charge  you  that  should  the  un- 
lawful killing  be  established  to  your  satisfaction  beyond  a  reason- 
able doubt,  then  to  determine  the  grade  of  the  homicide  it  becomes 
necessary  for  you  to  inquire  into  the  condition  of  the  mind  of 
the  party  killing,  and  in  reaching  this  conclusion  the  important 
<)uestions  to  be  considered  are :  Do  the  facts  and  circumstances  in 
the  case  at  the  time  of  the  killing,  and  before  and  immediately  after 
that  time,  having  connection  with  or  relation  to  it,  furnish  satis- 
factory evidence,  beyond  a  reasonable  doubt,  of  a  deliberate  mind 
on  the  part  of  the  person  killing  to  do  the  killing  at  the  time  he 
does  the  act  that  results  in  the  killing?  And  do  the'se  facts  and 
circumstances  show  beyond  a  reasonable  doubt  a  formed  design  on 
the  part  of  the  person  killing  to  take  the  life  of  the  person  slain  ? 
If  they  do,  then  the  killing  will  be  by  premeditated  design  and  will 
be  murder.  Premeditated  design  includes  malice  aforethought, 
and  accordingly,  to  warrant  a  conviction  for  murder,  the  jury  must 
be  satisfied  from  the  evidence  beyond  a  reasonable  doubt  that  the 
killing  was  a  consummation  of  a  previously  formed  design  to  take 
the  life  of  the  person  killed,  and  that  the  design  to  kill  was  formed 
deliberately  and  with  a  deliberate  mind ;  that  is,  at  the  time  when 
the  mind  of  the  person  killing  was  self-possessed  and  capable  of 
contemplating  the  consequences  of  the  act  proposed  to  be  done. 
There  is,  however,  no  definite  space  of  time  necessary  to  intervene 
between  the  formed  design  to  kill  and  the  actual  killing.  A  single 
moment  of  time  may  be  sufficient,  all  that  is  required  being  that  the 
mind  be  cool  and  deliberate  in  forming  its  purpose,  and  that  the 
design  to  kill  is  formed,  and  the  design  to  effect  death  is  inferred 
from  the  fact  of  the  killing,  unless  the  circumstances  raise  a  rea- 
sonable doubt  as  to  whether  or  not  any  such  design  existed.  When 
the  evidence  satisfies  your  mind  beyond  a  reasonable  doubt  that  the 
killing  was  the  result  of  a  previously  formed  design,  and  that  the 
design  was  formed  when  the  mind  ,was  calm  and  deliberate  and 
capable  of  contemplating  the  consequences  of  the  act  proposed  to 

»T  People  V.  GUbert,  92  N.  B.  86,  199  N.  Y.  10,  20  Ann.  Cas.  769. 
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be  done  by  him,  and  such  killing  is  further  shown  to  have  been 
unlawful  and  done  with  malice  and  premeditated  design,  then  the 
homicide  is  murder,  and,  should  you  so  find  beyond  a  reasonable 
doubt,  your  verdict  should  be  rendered  accordingly* 

You  are  instructed  that  homicide  is  murder  when  perpetrated 
without  authority  of  law  and  with  a  premeditate^  design  to  effect 
the  death  of  the  person  killed,  or  of  some  other  human  being.** 

You  are  instructed  that  a  design  to  effect  death  is  premeditated, 
within  the  meanihg  of  the  law,  if  the  intention  to  take  life  is  de- 
liberately formed  in  the  mind  before  the  act  is  done  which  results  in 
death  no  matter  for  how  short  a  time.  It  may  be  formed  instantly 
before  committing  the  act  by  which  it  is  carried  into  execution.** 

The  court  instructs  you  that,  to  warrant  a  conviction  for  murder, 
the  jury  must  be  satisfied  by  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant,  before  the  act,  deliberately  formed  the  de- 
sign with  a  calm  and  deliberate  mind  to  kill  the  deceased  or  some 
other  person,  and  that  he  proceeded  in  accordance  with  that  design 
to  the  infliction  of  the  death  wound.  The  act  must  not  result  from 
a  mere  sudden,  rash,  inconsiderate  impulse,  passion  or  excitement, 
however  unjustifiable  and  unwarranted  it  may  be.  Now,  if  you  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant, as  charged  in  the  information,  in county,  state  of , 

with  premeditated  design,  as  hereinbefore  explained  to  you,  with  a 
gun,  same  being  a  deadly  weapon,  or  instrument  well  calculated  and 
likely  to  produce  death  by  the  manner  in  which  it  was  used,  with  a 
sedate  and  deliberate  mind,  and  formed  design  to  kill,  did  unlaw- 
fully shoot  and  thereby  kill  the  said ,  hereinafter  referred  to 

as  the  deceased,  you  will  find  the  defendant  guilty  of  murder,  and  so 
state  in  your  verdict,  affixing  the  penalty  therefor;  that  penalty  be- 
ing death  or  imprisonment  in  the  state  penitentiary  at  hard  labor  for 
life." 

The  jury  are  instructed  that  a  design  to  effect  death,  sufficient  to 
constitute  murder,  is  inferred  from  the  fact  of  the  killing,  unless  the 
circumstances  raise  a  reasonable  doubt  whether  such  design  existed, 
and  such  design  may  be  formed  instantly  before  committing  the 
act  by  which  it  is  carried  into  execution.  Homicide,  committed 
with  a  design  to  effect  death,  is  none  the  less  murder  because  the 
perpetrator  was  in  a  state  of  anger,  passion,  or  excitement  at  the 
time.**. 

6»  Brantley  v.  State,  175  P.  51,  15  «i  Kent  v.   State,  126  P.   1040,  8 

Okl.  Cr.  6.  Okl.  Cr.  188. 

fi»McDanlel  v.  State,  127  P.  S58,  "Morris  t.  Territory,  99  P.  760, 

8  Okl.  Or.  209.  1  OkL  Ct.  617. 

«o  McDamiel  v.  State,  127  P.  358,  8 
Okl.  Cr.  209. 
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I  2821  (5).    Texas 

The  jury  are  instructed  that  the  law  does  not  and  cannot  define 
any  precise  time  for  the  formation  of  any  such  design.  It  may  take 
place  in  the  shortest  interval — even  the  moment  before  the  act,  as 
well  as  the  month  before.  The  difference  in  the  degrees  of  murder 
does  not  result  from  the  length  of  time  taken  to  form  the  design  or 
the  speed  with  which  it  was  executed.*^ 

{2821(6).    Washington 

The  jury  are  instructed  that  no  particular  length  of  time  need 
elapse  before  there  can  be  deliberation  or  premeditation  in  an  act. 
A  single  moment  may  be  enough.  It  is  sufficient  if  you  find  from 
the  evidence,  and  beyond  a  reasonable  doubt,  that  any  length  of 
time  elapsed,  no  matter  how  short,  sufficient  to  allow  a  design  to  be 
formed  in  the  mind,  and  that  design  to  be  deliberated  upon  and 
meditated  over  before  carrying  into  effect.** 

§  2822.     Deliberate  design  executed  under  influence  of  sudden  pas- 
sion or  excitement 
iSee,  also,  post,  §  2878. 

§  2822(1).    Oklahoma 

The  jury  are  instructed  that  a  design  to  effect  death,  sufficient  to 
constitute  murder,  is  inferred  from  the  fact  of  killing,  unless  the  cir- 
cumstances raise  a  reasonable  doubt  whether  such  design  existed, 
and  such  design  may  be  formed  instantly  before  committing  the 
act  by  which  it  is  carried  into  execution.  Homiqide  committed  with 
the  design  to  effect  death  is  not  the  less  murder  because  the  perpe- 
trator may  have  been  in  a  state  of  anger  or  excitement  at  the  time.** 

You  are  instructed  that  homicide  committed  with  a  design  to 
effect  death  is  not  the  less  murder  because  the  perpetrator  was  in 
a  state  of  anger.** 

^  2822(2).    Texas 

You  are  instructed  that,  if  the  design  is  formed  with  a  sedate,  de- 
liberate mind,  the  fact  of  the  design  being  executed  while  the 
slayer  is  under  the  influence  of  rage,  passion,  or  other  character  of 
excitement  will  not  prevent  the  killing  being  attributable  to  the 
preconceived  express  malice  of  the  slayer.*' 

§  2823.     Killing  from  motives  of  revenge 

I  2823(1).   CaioradQ 

You  are  instructed  that,  when  the  killing  is  done  with  a  deadly 
weapon,  or  a  weapon  calculated  to  produce  and  actually  producing 

•«  Howard  v.  State  (CJr.  App.)  68  •«  Atchison  v.  State,  105  P.  387,  3 

o     •rrr     »t»t  Okl      Ct     205 

•*  State  V.  Hawkins,  63  P.  258,  23  «t  Howard  v.  State  (Cr.  App.)  68  S. 
Wash.  289.  W.  7T. 

•6  Vance  v.  Tferritory,  106  P.  307,  3 
OkL  Cr.  20a 
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death,  malice  may  be  legitimately  inferred,  in  the  absence  of  proof 
that  the  act  was  done  in  necessary  self-defense,  or  upon  sufficient 
provocation  or  cause;  and  the  presumption  in  such  case  will  be 
that  the  act  was  voluntary  and  committed  with  malice  aforethought. 
If  you  believe,  from  the  evidence,  that  the  deceased  was  required 

by  the  ordinances  of  the  town  of to  close  his  saloon  on 

the  night  of  the  homicide,  at  the  hour  of  12  o'clock,  and  that  he 
was  attempting,  in  good  faith,  to  do  so  in  compliance  with  said 
ordinances,  or  in  obedience  to  the  order  of  a  police  officer  of  said 
town,  then  the  deceased  had  a  legal  right  to  remove  all  persons 
from  his  saloon  for  that  purpose.  And  if  the  prisoner,  after  being 
requested  to  leave  the  saloon,  refused,  the  deceased  was  author- 
ized to  use  sufficient  force  to  remove  him;  and  if  he  used  no  more 
force  than  was  reasonably  necessary  for  that  purpose,  and  there- 
upon the  prisoner,  in  revenge  for  being  put  out  of  the  saloon,  stab- 
bed and  killed  the  deceased,  the  act  was  murder.  If,  however,  the 
deceased  used  a  greater  degree  of  force  than  was  necessary  for 
the  removal  of  the  prisoner,  because  of  the  prisoner's  refusal  to 
pay  for  his  drinks  obtained  at  the  bar  (if  such  circumstances  oc- 
curred), or  for  other  cause,  and  in  consequence  of  the  employment 
of  such  excessive  force,  and  not  by  the  resistance  of  the  prisoner 
in  leaving  the  saloon,  nor  by  accident,  the  parties  were  carried 
several  feet  into  the  street,  this  constitutes  in  law  a  provocation. 
And  the  question  for  the  jury  to  determine  will  be  whether  the 
provocation  was  sufficient  to  mitigate  the  offense  of  killing.** 

I  2823(2).    Oklahoma 

You  are  instructed  that  if  you  find  and  believe  from  the  evidence 
in  this  case  beyond  a  reasonable  doubt  that  the  defendant  shot  and 
killed  the  deceased,  and  you  further  find  and  believe  beyond  a  rea- 
sonable doubt  that  his  sole  purpose  of  shooting  and  killing  him  was 
from  motives  of  revenge,  for  any  real  or  imaginary  wrong  previ- 
ously inflicted  upon  him  by  the  deceased,  if  any,  and  such  motive 
was  the  sole  moving  cause  of  the  killing,  then  the  killing  uader 
such  circumstances  and  for  such  reasons  is  murder,  and  if  you  so 
believe  from  the  evidence  beyond  a  reasonable  doubt,  you  should 
return  a  verdict  of  guilty  of  murder  as  charged  in  the  information.** 

§  2824.    EliUing  one  interfering  to  prevent  defendant  from  com- 
mitting another  crime 
The  jury  are  instructed  that  a  person  who  is  capable  of  under- 
standing die  nature  and  character  of  his  act  and  of  distinguishing 
between  right  and  wrong,  who  is  prevented  by  the  interference  of 

•s  May  V.  People,  6  P.  816,  8  Cole.  ••  Dancan  v.  State,  144  P.  629,  11 

210.  Old.  Cr.  217;    Tnmer  v.  States  Ul 

P.  988,  4  Okl.  Cr.  164. 
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another  from  carrying  out  a  threatened  purpose  to  inflict  death  or 
great  bodily  harm  upon  a  third  person,  and  who  because  of  such 
interference  becomes  angered,  leaves  the  scene  of  the  interference^ 
secures  or  obtains  a  weapon,  returns  to  the  scene  of  the  interfer- 
ence and  kills  the  person  who  had  interfered  and  prevented  the 
commission  of  another  crime,  is  responsible  in  the  eyes  of  law,  and 
is  not  justified  or  excused  in  killing  the  person  who  interfered  with 
and  prevented  the  commission  of  the  other  crime.''® 

§  2825.    Killing  because  of  refusal  of  deceased  to  sign  note 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  on  the  day  of  the  homicide 
proved  by  the  evidence  defendant  went  to with  the  inten- 
tion or  design  of  either  compelling to  sign  a  note  with  or 

for  defendant  or  of  killing  said if  he  refused  to  sign  such  note, 

and  that  he  requested  said to  sign  such  note,  and  that — 

refused  to  do  so,  and  that  defendant  thereupon  did  kill  said 

because  of  such  refusal,  then  you  should  find  defendant  guilty  of 
murder  in  the  first  degree.'* 

§  2826.    Killing  paramour  for  suspected  unfaithfulness 

You  are  instructed  that  there- is  another  thing  that  it  is  not  in- 
opportune, as  a  matter  of  law,  to  call  the  attention  of  jurors  to, 
and  of  everybody  else,  as  well  as  the  jury.  It  is  unlawful  for  a 
man  to  kill  a  woman  with  whom  he  is  living,  and  who  is  not  his 
wife,  because  she  sees  proper  to  leave  him.  It  is  unlawful  for  him 
to  kill  her  because  he  suspects  or  believes  that  she  has  been  guilty 
of  similar  conduct  with  other  men — similar  to  what  she  has  been 
guilty  of  with  him.  He  has  no  superior  right  in  law  to  her.  She 
is  not  his  wife,  and  other  men — if  there  ar€  other  men  with  whom 
she  has  engaged  in  illicit  intercourse — have  just  as  much  right  to 
kill  him  as  he  has  to  kill  them.  Neither  one  of  them  has  any  right 
to  kill  her  on  account  of  it.  It  is  a  violation  of  law  to  sustain  such 
relations,  and  the  law  puts  no  protection  around  parties  who  en- 
gage in  any  such  life.  Barbaric  rage  and  fury  towards  a  woman 
will  not  justify  men.  There  is  but  one  law  in  this  country.  We 
judge  everybody  by  one  level,  horizontal  rule.  We  cannot  have 
one  law  for  the  half-savage  brute  and  another  law  for  a  philoso- 
pher. We  have  only  one  law  to  administer,  and,  if  a  man  kills 
under  circumstances  that  would  make  it  murder  for  one  man,  it 
is  murder  for  another  man,  if  he  is  of  sound  mind,  and  capable  of 
knowing  and  distinguishing  between  wrong  and  right.'* 

TO  Starke  v.  State,  37  So.  850,  49  t2  Calvin  v.  State^  44  S.  B.  848,  U8 

Pifl.  41.  Ga  73. 

ti  State  V.  Robertson,  77  S.  W.  628, 
178  Mo.  490. 
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§  2827.    Killing  one  with  intent  to  kill  another 

See,  also,  post,  {  2835(4). 

The  jury  are  instructed  that,  when  an  injury  intended  against 
one  person  mortally  affects  another,  as  when  a  blow  aimed  at 
one  person  lights  upon  another  and  kills  him,  the  inquiry  will  be 
whether,  if  the  blow  had  killed  the  person  against  whom  it  was 
aimed,  the  offense  would  have  been  murder  or  manslaughter.  If 
A.,  having  malice  against  B.,  strikes  at  and  misses  him,  but  kills 
C,  this  is  murder  in  A. ;  but  if  the  blow  had  been  without  malice, 
and  under  such  circumstances  that  if  B.  had  died,  it  would  be 
manslaughter,  then  the  killing  of  C.  is  only  manslaughter.  If  a 
man,  out  of  malice  to  A.,  shoot  at  him,  but  miss  him  and  kill  B., 
it  is  no  less  a  murder  than  if  he  had  killed  the  person  intended. 
If  you  believe  from  the  evidence  that  the  defendant  was  acting  in 
self-defense,  and  shot  the  deceased  while  firing  at  another,  you 
must  acquit  A." 

§  2828.    Killing  in  pursuance  of  unlawful  conspiracy 
§  2828(1).    Indian. Territory 
You  are  instructed  that,  although  you  may  believe  that  said 

had  threatened  to  arrest  defendant  and  parties  with  him, 

and  had  e^chibited  his  pistol  for  that  purpose,  and  although  you 

may  further  believe  that  said  ,  as  an  officer,  had  no  right 

to  arrest  said  parties  outside  of  the  corporate  limits  of ,  still, 

if  you  believe,  beyond  a  reasonable  doubt,  from  the  evidence,  that 
said  killing  was  done  in  compliance  with  and  in  furtherance  of  an 
unlawful  conspiracy,  such  killing  would  be  murder.'* 

I  2828(2).    Kentucky 

You  are  instructed  that  if  you  shall  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendants  G.,  or  any  two  or 
more  of  them,  including  the  defendant  A.,  conspired  and  agreed 
to  and  with  each  other  to  kill  and  murder ,  and  that  in  pur- 
suance and  furtherance  of  such  conspiracy,  and  in  execution  there- 
of, and  while  the  same  existed,  any  one  or  more  of  the  defendants 
above  named  within  such  conspiracy  as  included  the  defendant  A. 
did  willfully  shoot  and  kill  the  said ,  in  this  county,  and  be- 
fore the  finding  of  the  indictment  herein,  then  you  ought  to  find 
the  defendant  A.  guilty  of  willful  murder  as  charged  in  the  indict- 
ment herein,  and  fix  his  punishment  at  death  or  at  confinement  in 
the  state  penitentiary  for  life,  in  your  discretion,  according  to  the 
proof.'*                                           , 

78  state  V.   Baptlste,  30   So.   147,  rs  Gambrell  v.  Commonwealtb,  113 

105   La.   661.  S.  W.  476,  130  Ky.  613. 

T4  Bniner  v.  U.  S.,  76  S.  W.  244,  4 
Ind.  T.  580. 
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§  2829.     Killing  officer  to  escape  arrest 

The  jury  are  instructed  that,  if  an  officer  has  reasonable  cause 
to  suspect  that  a  felony  has  been  actually  committed,  he  is  justi- 
fied in  arresting  the  parties  suspected,  although  it  afterwards  ap<- 
pear  that  no  felony  has  been  committed,  and  whether  his  judgment 
was  a  proper  judgment  or  not  must  be  left  to  the  jury.  He  could 
also  arrest  an  offender,  without  warrant,  for  treason,  felony,  breach 
of  the  peace,  and  some  misdemeanors,  when  committed  in  his  view, 
or  if  there  existed  facts  which  gave  rise  to  the  reasonable  judgment 
to  suspect  the  person  arrested  to  be  the  guilty  party.  If  these  were 
the  circumstances  there,  the  defendant  could  not  complain  of  his 
arrest,  and  could  not  resist  it.'* 

Was  the  accused  subject  to  arrest  for  any  of  these  supposed 
crimes?  If  so,  no  person  could  know  it  any  better  than  he.  If 
the  facts  were  such  as  to  give  rise  to  a  reasonable  suspicion,  no 
one  knew  it  better  than  he;  and,  if  he  was  thus  subject  to  arrest, 
if  in  resisting  arrest  or  in  his  endeavor  to  escape  arrest  he  killed 
the  officer  without  the  necessity  of  self-defense,  it  would  be  mur- 
der of  one  degree  or  the  other,  depending  upon  whether  he  delib- 
erately intended  to  take  the  life  of  the  officer,  or  only  to  do  grave 
bodily  harm.  I  have  said  that,  in  order  to  render  the  arrest  law- 
ful by  the  officer,  it  was  not  necessary  that  he  be  guilty  of  either  of 
the  offenses  charged  against  him.  The  arrest  would  be  lawful, 
even  though  he  might  be  innocent.  The  prisoner  could  not  ad- 
judge for  himself  whether  the  facts  and  circumstances  were  such 
as  would  justify  his  arrest.  The  main  question  for  you  to  deter- 
mine here  is  whether  he  had  created  facts  and  circumstances  which 
would  give  rise  to  the  right  to  make  the  arrest;  that  is,  give  rise, 
in  the  judgment  of  the  officer,  to  a  reasonable  cause  to  suspect  him 
of  being  guilty.^ 

§  2830.    Killing,  with  malice,  officer  seeking  to  arrest  without 
warrant 

The. jury  are  instructed  that  in  this  case  there  is  testimony  from 
several  witnesses  that  the  defendant,  the  jprisoner  at  the  bar,  upon 
several  occasions,  spoke  of  the  deputy  sheriff  and  used  expressions 
in  regard  to  him  and  in  regard  to  what  would  happen  if  the  dep- 
uty sheriff  would  attempt  to  arrest  him  again,  from  which  the  com- 
monwealth asks  the  jury  to  believe  that  this  defendant,  the  pris- 
oner at  the  bar,  had  towards  the  deputy  sheriff  express  malice ;  that 
he  had  in  his  mind  feelings  of  ill  will  or  hostility  toward  the  deputy 
sheriff.  It  is  a  question  of  fact,  gentlemen,  for  you  to  decide  upon 
the  evidence  in  the  case  whether  such  is  the  truth.    The  instruc- 

T«  Brown  v.   State,  42  A.  811,  62  tt  Brown  v.  State,  42  A.  811,  62  N. 

y.  J.  Law,  666.  J.  Law,  666. 
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tions  that  I  have  just  given  in  regard  to  the  criminal  responsibility 
of  the  defendant,  if  the  deputy  sheriff  was  killed  by  him  in  the 
course  of  effecting  an  unlawful  arrest,  was  on  the  assumption  that 
no  express  malice  was  proved.  I  shall  now  instruct  you  upon  the 
assumption  that  you  do  in  fact  find  that  there  was  express  malice  in 
the  mind  of  this  defendant,  the  prisoner  at  the  bar,  toward  the 

deputy  sheriff, .    Express  malice  means  an  actual  state  of 

mind  existing  in  the  heart  of  the  defendant  towards  the  dcput}' 
sheriff  of  ill  will,  or  hatred,  or  dislike,  or  kindred  feelings.  Where 
express  malice  is  shown  to  exist  on  the  part  of  the.  person  sought 
to  be  arrested,  against  the  person  who  attempted  to  arrest  him, 
and  where  he  kills  the  person,  where  he  intentionally  kills  the  per- 
son who  sought  to  arrest  him,  through  express  malice,  a  different 
rule  of  criminal  responsibility  applies  from  that  which  exists  where 
the  killing  in  resistance  of  an  unlawful  arrest  was  without  any  proof 
or  evidence  of  express  malice.  In  this  case,  assuming  now  that 
the  deputy  sheriff  was  acting  without  authority  of  law  in  attempt- 
ing to  arrest  defendant,  if  defendant  knew was  the  man  at 

the  foot  of  the  stairs,  and  also  knew  that intended  to  do 

no  bodily  harm  to  him  or  to  any  member  of  his  family,  or  any 
injury  to  his  habitation,  but  only  to  arrest  and  take  him  into  cus- 
tody, and  if  he  had  no  apprehension  or  reasonable  ground  for  ap- 
prehension of  any  such  bodily  harm  or  danger  of  harm  from 

or  those  with ,  and  if  without  warning  or  notice  to 

to  desist,  the  prisoner,  in  cool  blood,  with  express  malice  in  his 
heart,  to  gratify  feelings  of  ill  will,  or  hatred,  or  any  feeling  which 
the  jury  find  was  express  malice,  intentionally  shot  and  killed 

,  you  will  be  warranted  in  finding  the  defendant  guilty  of 

murder,  even  though was  acting  without  right  and  unlaw- 
fully in  attempting  to  make  the  arrest  without  a  warrant  If  you 
find  further,  by  the  degree  of  proof  which  I  have  referred  to  and 
shall  later  refer  to  again,  if  he  intentionally  shot,  if  the  intentional 
shooting  was  deliberately  premeditated  in  the  sense  I  have  ex- 
plained deliberate  premeditation,  you  will  be  justified  in  finding  the 

defendant  guilty  of  murder  in  the  first  degree,  even  though  -^ 

was  acting  without  right  and  unlawfully  in  attempting  to  make 
the  arrest  without  a  warrant.'* 
The  jury  are  instructed  that  "if,  without  warning  or  notice  to 

to  desist,  the  prisoner,  in  cool  blood,  with  express  malice  in 

his  heart,  to  gratify  feeling  of  ill  will,  or  hatred,  or  any  feeh'ng 
which  the  jury  find  was  express  malice,  intentionally  shot  and  killed 
,  you  will  be  warranted  in  finding  the  defendant  guilty  of 

■ 

78  Commonwealth  v.  Phelps,  95  N.  B.  868,    209    Mass.    396,    Ann.   Gas. 
1912B,  566. 
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murder,  even  though was  acting  without  right  and  unlaw- 
fully in  attempting  to  make  the  arrest  without  a  warrant.'* 

§  2831.    Murder  by  lying  in  wait 

S  2831(1).   Alabama 

The  court  instructs  the  jury  that  if,  after  considering  all  the 
evidence,  you  have  a  fixed  conviction  that  the  defendant  went  to 
the  spring  with  his  gun  for  the  purpose  of  killing  the  deceased,  and 
waited  until  the  deceased  came,  and  then  shot  and  killed  him,  he 
would  be  guilty  of  murder  in  the  first  degree.** 

12831(2).    North  Carolina 

You  are  instructed  that,  when  our  statute  speaks  of  murder  perpe- 
trated by  lying  in  wait,  it  refers  to  a  killing  where  the  person  who 
does  the  killing  has  stationed  himself  for  private  attack,  or  one  who 
is  lying  in  ambush  for  private  attack.  While  being  in  ambush  and 
concealed,  watching  and  waiting  for  a  victim,  would  comprehend 
what  is  meant  by  lying  in  wait,  still  it  is  not  necessary  for  the  as- 
sailant to  be  actually  concealed.  If  he  placed  himself  in  a  position 
so  as  to  make  a  private  attack  upon  his  victim,  so  as  to  assail  him, 
under  circumstances  when  the  person  assailed  did  not  know  of  his 
presence  or  of  his  purpose,  and  in  the  darkness  of  the  night,  or  when 
the  ordinary  darkness  was  obscured  by  clouds  and  mist,  and  under 
such  circumstances  he  makes  a  secret  assault  upon  the  person 
assailed  and  shoots  and  kills  him,  and  flees  without  a  disclosure 
of  his  identity,  a  killing  under  these  circumstances  would  consti- 
tute a  waylaying  within  the  meaning  of  the  statute." 

You  are  instructed  that,  if  you  find  from  this  evidence — ^the  bur* 
den  being  on  the  state  to  so  satisfy  you  beyond  a  reasonable  doubt 

— ^that  the  prisoners  lay  in  wait  on  the  night  of ,  and  shot 

the  deceased  and  from  that  wound  he  died ;  if  you  find  that  they 
willfully  and  intentionally  shot  him  and  that  they  lay  in  wait  for 
that  purpose,  the  court  charges  you  that  it  would  be  your  duty  to 
find  defendant  guilty  of  murder  in  the  first  degree.'* 

§  2831  (3).    Oklahoma 

In  this  case  the  court  instructs  the  jury  that  if  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant,  on 

the  night  of ,  in  the  county  of ,  state  of : — ,  left  the 

residence  of  one ,  with  a  loaded  rifle,  and  went  to  the  place 

or  near  the  place  where  deceased  then  resided,  and  lay  in  waiting 
around  said  premises  for  the  purpose  of  taking  the  life  of  the  de- 

»»  Ck)mmonwealth  v.  Phelps,  95  N.  si  state  v.  Wiseman,  101  S.  E.  629, 

E.    868,    209   Mass.    396,    Ann.    Cas.  178  N.  C.  784. 
1912B,  566.  82  state  v.  Walker,  86  a  B.  1066^ 

•0  Trlbble  v.  State,  40  So.  938,  145  170  N.  O.  716. 
Ala.  23. 
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ceased,  and  that  the  said  defendant  shot  the  deceased  while  return- 
ing to  his  home,  and  while  riding  in  the  highway  in  a  buggy,  and 
that  at  the  time  he  shot  the  deceased  he  had  no  reasonable  and 
well-founded  belief  that  his  life  was  in  danger,  or  that  he  would 
suffer  some  great  bodily  injury  at  the  hands  of  the  deceased,  then, 
in  that  event,  the  defendant  is  guilty  of  murder  as  charged  in  the 
indictment,  and  the  jury  should  so  find.'* 

§  2832.     Same — ^Revenging  illicit  intercourse  with  defendant's  wife 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 

beyond  all  reasonable  doubt  that  the  deceased,  several  months  prior 

to  the  killing,  did  have  sexual  intercourse  with  the  defendant's  wife, 

with  or  without  force,  and  that  the  defendant,  in  count)', 

state  of ,  and  before  the  finding  of  this  indictment,  killed  the 

deceased  by  decoying  him  to  his  (defendant's)  house,  and  by  lying 
in  wait  for  him,  on  account  of  such  illicit  intercourse  between  de- 
ceased and  defendant's  wife,  then  defendant  is  guilty  of  murder  in 
the  first  degree,  and  it  is  the  sworn  duty  of  the  jury  to  so  find  their 
verdict.** 

§  2833.    Murder  by  poison 

The  jury  are  instructed  that,  if  you  find  that  the  defendant  unlaw- 
fully, with  bad  intention,  caused  poison  to  be  taken  by  , 

which  caused  the  death  of  the  said ,  you  should  find  the  de- 
fendant guilty  of  murder  in  the  first  degree ;  but,  if  you  fail  to  so 
find,  your  verdict  should  be  not  guilty.** 

§  2834.    Permitting  one  to  perish  through  exposure  to  weather 

You  are  instructed  that  the  law  in  this  kind  of  a  case  is  that,  if 
the  defendant,  at  the  times  charged  in  the  indictment,  was  the  hus- 
band of  the  deceased,  the  law  imposed  upon  him  the  obligation  of 
affording  her  shelter  and  protection  from  the  cold,  and  of  caring 
for  and  saving  her  life  under  all  circumstances  and  conditions,  as 
far  as  it  lay  in  his  power  to  do,  and  if,  at  the  times  charged  in  the 
indictment,  when  she  received  the  injuries  therein  named,  said 
was  in  such  feeble  condition,  or  was  from  any  cause  so  fee- 
ble, or  was  in  such  condition  as  not  to  be  able  to  protect  herself,  and 
to  reach  her  house  or  shelter,  and  the  defendant  was  her  husband, 
and  knew  of  her  said  condition,  and  also  knew  from  all  the  facts 
and  circumstances,  taking  into  consideration  her  condition,  the 
coldness  of  the  night,  the  extent  and  character  of  her  wrappings, 
and  where  she  lay,  and  the  length  of  time  he  left  her  lying  there  so 
exposed,  that  leaving  her  in  such  condition  would  endanger  her 

•t  Wells  V.  Territory,  78  P.  124,  14  as  state  v.  Thomas,  109  N,  W.  900, 

Okl.  436.  135  Iowa,  717. 

84Wmiam8  V.   State,  30  So.  484, 
130  Ala.  107. 
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life,  and  if  he  willfully  and  purposely  so  left  her,  and  her  death 
was  caused  by  such  exposure — if  all  these  facts  exist,  it 
would  be  murder ;  and  if  you  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that,  about  the  time  charged  in  said  indictment, 

was  in  such  condition  as  not  to  be  able  to  protect  herself,  and 

that  the  said  defendant  knew  such  fact,  and  had  the  means  and 
ability  to  protect  and  keep  her  from  the  cold,  and  that  he  left  her  so 
exposed  as  stated  in  the  indictment,  and  lying  out  of  any  house 
or  shelter  all  night,  and  was  her  husband,  and  had  reason  to  believe 
that  the  leaving  her  to  lie  out  in  such  condition  all  night  would  en- 
danger her  life,  and  that  he,  said  defendant,  so  left  her,  said , 

in  such  condition,  with  malice  aforethought,  either  express  or  im- 
plied, and  that  she  died  from  the  effects  of  such  exposure,  and  that 

the  same  occurred  in .  county,  state  of ,  you  will  find 

the  defendant  guilty  of  murder.*" 

§  2835.    Homicide  in  committing  another  offense 

Death  caused  in  coinmitting  abortion  as  ground  for  prosecution  for  murder  or 
manslaughter,  see  ante,  §  561. 

I  2835(1).    Arkansas 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case,  beyond  a  reasonable  doubt,  that  the  defendant,  after  premedi- 
tation and  deliberation,  or  in  the  perpetration  of  robbery,  or  in  the 

attempt  to  perpetrate  the  crime  of  robbery  upon ^  struck  the 

blow'  or  blows  which  caused,  or  contributed  to  cause,  the  death  of 
-» ,  or  that  some  other  person,  after  premeditation  and  delibera- 
tion, or  in  perpetration  of  or  attempt  to  perpetrate  the  crime  of 
robbery,  struck  the  blow  or  blows  which  caused,  or  contnbuted  to 

cause,  the  death  of ,  and  that  the  defendant  was  present  at 

the  time  the  fatal  blow  was  given,  and  was  aiding  and  abetting,  or 
ready  and  consenting  to  aid  and  abet,  said  other  person  in  the  com- 
mission of  said  offense,  then  you  are  instructed  that  the  defendant 
is  guilty  of  murder  in  the  first  degree,  and  you  should  so  find." 

$  2835(2).   California 

You  are  instructed  that  testimony  has  been  adduced  before  you 
tending  to  show  that  the  defendant  and  others  were  engaged  in  a 

robbery  of  one and  the  deceased, ,  at  the Ranch 

in county ;  that  while  so  engaged,  and  in  furtherance  of  the 

common  purpose  of  defendant  and  his  associates  to  accomplish  this 
robbery,  the  deceased  was  slain  by  the  defendant,  or  by  some  of 
the  parties  with  whom  he  was  then  engaged  in  the  alleged  robbery. 
I  charge  you  that  it  is  no  defense  to  a  party  associated  with  others 
in  and  engaged  in  a  robbery  that  he  did  not  propose  or  intend  to 

••  Iterrltory  r.  Manton,  19  P.  387,  «»  Strong  v.  State,  109  S.  W.  1189, 

8  Mont  95.  114  Ark.  S74. 
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take  life  in  its  perpetration,  or  that  he  forbade  his  associates  to 
kill,  or  that  he  disapproved  or  regretted  that  any  person  was  thus 
slain  by  his  associates.  If  the  homicide  in  question  was  committed 
by  one  of  his  associates  engaged  in  the  robbery,  in  furtherance  of 
their  common  purpose  to  rob,  he  is  as  accountable  as  though  his 
own  hand  had  intentionally  and  actually  given  the  fatal  blow,  and  is 
guilty  of  murder  in  the  first  degree.** 

You  are  instructed  that,  if  a  number  of  persons  conspire  together 
to  commit  a  felony  and  take  the  life  of  another  person  in  the  prose- 
cution of  the  common  design,  it  is  murder  in  all,  although  only  one 
may  have  inflicted  the  fatal  blow,  the  others  being  present  aiding 
and  abetting.  In  such  homicides  the  law  superadds  the  intent  to 
kill  to  the  original  felonious  intent,  and  estops  the  criminal  from 
denying  the  farther  intent,  thus  imputed.  The  thing  done  having 
proceeded  from  a  corrupt  mind  is  to  be  viewed  the  same,  whether 
the  corruption  is  of  one  particular  form  or  another.** 

§  2835(3).    Indiana 

The  jury  are  instructed  that,  to  kill  a  man  purposely  and  with 
premeditated  malice,  or  to  kill  a  man  in  the  commission  or  in  the 
attempt  to  commit  a  crime — a  robbery  or  an  arson — is  murder  in 
the  first  degree,  and  it  makes  no  difference  whether  he  is  killed 
before  the  fire  reaches  him  or  is  burned  to  death.** 

§  2835(4).    Kentucky 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  in county  and 

before  the  finding  of  the  indictment,  did  unlawfully,  willfully,  and 
feloniotJrty,  not  in  his  necessary  or  apparently  necessary  self- 
defense,  shoot  at  G.  with  a  pistol  loaded  with  powder  and  leaden 
balls,  but  that  the  ball  or  balls  so  shot  at  said  G.  did  miss  him,  and 
instead  then  and  there  strike  and  kill  W.,  you  should  find  defend- 
ant guilty — ^that  is,  guilty  of  murder  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  shooting  was  done  with 
malice  aforethought,  or  of  voluntary  manslaughter  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  it  was  done  in 
a  sudden  afFray,  or  in  sudden  heat  and  passion,  and  without  previ- 
ous malice.*^ 

)  2835(5).    Missoarl 
You  are  further  instructed  that,  if  you  find  from  all  the  evidence 

in  this  case  that  at  the  city  of and  state  of -,  on  or 

about  the day  of ,  the  defendant  and  one  M.  formed 

88  People  V.  Lawrence,  76  P.  893,  •i>  Stocking  v.  State,  7  Ind.  326. 

143  CaL  148,  68  L.  R.  A,  193.  »i  Wheatiey  v.  CJommonwealth,  81 

»•  People  T.  Olsen,  22  P.  125,  80  S.  W.  687,  26  Ky.  Law  Rep.  436.  See. 

Gal.  122.  also,  ante,  §  2827. 
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a  joint  intent  and  purpose  to  rob  the  deceased,  within  the  mean- 
ing of  the  term  "robbery"  as  before  defined  to  you  in  these  instruo- 
tionSy  and  that^  in  pursuance  of  such  common  purpose  and  intent^ 

said  M.,  at  the  city  of and  state  of ,  and  on  or  about 

the  said day  of ,  or  at  any  time  before  the  filing  of  the 

indictment  herein,  did  make  an  attempt  to  rob  the  deceased,  and 
that,  while  such  attempt  to  rob  deceased  was  being  made,  said  M., 
in  furtherance  of  said  attempt  to  rob  deceased,  shot  and  killed  de-* 
ceased,  and  that  defendant  was  then  and  there  present,  for  the 
purpose  of  aiding,  abetting,  encouraging,  or  assisting  in  such  rob- 
bery, then  such  killing  of  said under  such  circumstances  and 

facts  was  murder  in  the  first  degree,  and,  if  you  so  find  the  facts 
to  be  from  all  the  evidence  in  this  case,  then  the  defendant  is 
equally  guilty  with  said  M.,  although  you  may  further  find  that 
defendant  fired  no  shot  at  the  time,  and  you  will  find  the  defendant 
guilty  of  murder  in  the  first  degree,  and  so  state  in  your  verdict.®* 

You  are  therefore  further  instructed  that,  if  you  find  from  the 

evidence  that  on  or  about  the day  of ,  one  M.  made 

an  attempt  to  rob  deceased  (bearing  in  mind  the  (^finition  of  "rob- 
bery'* before  given  in  these  instructions),  and  that  the  defendant, 

knowing  of-  the  attempt  being  made  by  said  M.  to  rob  said , 

joined  in  said  attempt,  that  is,  did  some  act  calculated  to  assist  said 
M.  in  the  commission  of  such  robbery,  while  such  attempt  was  be- 
ing made,  with  the  intent  then  and  there  to  assist  said  M.  in  commit- 
ting such  robbery,  and  in  doing  so  shot  and  killed^  or  assisted  in 
shooting  and  killing,  deceased,  then  the  killing  of  the  deceased  un- 
der such  circumstances  was  murder  in  the  first  degree,  and  if  you  so 
find  the  facts  to  be,  you  will  find  the  defendant  guilty  of  murder  in 
the  first  degree,  and  so  state  in  your  verdict.** 

The  jury  are  further  instructed  that  if  you  find  and  believe  from 
the  evidence  in  this  cause  beyond  a  reasonable  doubt  that  the 

defendant/  at  the  county  of and  state  of ,  on  or  about 

the day  of ,  willfully,  deliberately,  premeditately,  and 

with  malice  aforethought  shot  and  wounded  one in  the  per- 
petration of,  or  attempting  to  perpetrate,  a  robbery  upon  him,  the 

said ,  and  if  you  further  find  from  the  evidence  that  within  a 

year  and  a  day  thereafter,  and  during  the  month  of ,  the  said 

died  from  the  effects  of  such  wounds  inflicted  by  the  defend- 
ant as  aforesaid,  at  the  county  of and  state  of :— ,  as 

charged  in  the  indictment,  you  will  find  the  defendant  guilty  of 
murder  in  the  first  degree,  and,  unless  you  so  find  beyond  a  reason- 
able doubt,  you  will  acquit  the  defendant.  The  term  "robbery,"  as 
mentioned  in  these  instructions,  means  the  felonious  taking  of  the 

•«  State  V.  Murray,  193  S.  W.  830.         •»  State  v.  Murray,  103  S*  W.  830. 
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money,  or  property  of  another  from  his  person  or  in  his  presence, 
and  against  his  will,  either  by  violence  to  his  person,  or  by  putting 
him  in  fear  of  some  immediate  injury  to  his  person,  with  the  intent 
to  permanently  deprive  the  owner  of  such  money  or  property,  and 
without  any  honest  claim  to  it.  An  attempt  to  perpetrate  a  robbery 
means  the  willful  doing  of  an  act  or  acts  towards  the  commission  of 
a  robbery  for  that  purpose  and  with  that  intent,  but  a  failure  in  the 
perpetration,  thereof. •* 

S  2835(6).    Nebraska 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  at  the  time  of  the  alleged  killing  the  defend- 
ant had  entered  the  saloon  of  the  said for  the  purpose  of 

feloniously  and  violently  taking  the  money  or  personal  property  of 

said  from  his  person  by  force,  intimidation,  or  by  putting 

said  deceased, ,  in  fear,  and  that  in  the  prosecution  of  that 

purpose  the  defendant  shot  the  deceased,  and  thereby  caused  his 
death,  then  such  killing  under  such  circumstances  would  be  murder 
in  the  first  degree.  In  other  words,  if  from  the  evidence  the  jury 
believe  bevond  a« reasonable  doubt  that  the  defendant  killed  said 

,  and  also  at  the  time  of  the  killing  that  the  defendant  was 

engaged  in  an  attempt  to  perpetrate  a  robbery  upon  the  person  of 
the  said  deceased,  then  the  defendant  would  be  guilty  of  murder  in 
the  first  degree.** 

§  2835(7).    Oidalioma 

You  are  instructed  that,  when  two  or  more  persons  agree  and 
confederate  together  to  commit  a  crime  under  such  circumstances 
as  may,  when  tested  by  human  experience,  specifically  result  in  the 
taking  of  human  life,  either  in  the  execution  or  resistance  of  their 
unlawful  plans,  then  each  party  to  such  common  understanding 
or  conspiracy  will  be  held  responsible  for  the  consequences  which 
might  be  reasonably  expected  to  flow  and  which  do  flow  from  car- 
rying into  effect  their  unlawful  combination,  and  for  the  taking  of 
human  life,  if  any,  to  accomplish  the  object  of  the  conspiracy,  even 
though  such  consequences  were  not  specifically  intended  as  a  part 
of  the  original  plan.    The  law  is  that,  if  two  or  more  persons  con- 
spire to  commit  a  felony  and  death  happens  in  the  prosecution  of 
the  common  object,  all  are  alike  guilty  of  the  homicide.    The  act  of 
one  of  them  done  in  the  furtherance  of  the  original  design,  in  con- 
templation of  law,  is  the  act  of  all.    And  if  such  conspiracy  and 
agreement  is  to  do  or  perform  an  unlawful  act  constituting  a  felony, 
and  in  the  prosecution  of  such  unlawful  act  constituting  a  felony 
an  individual  is  killed  or  death  ensues,  such  killing  is  murder,  as 

»*  State  V.  McGihnls,  59  S.  W.  83,  •e  Rhea  v.  State,  88  N.  W.  789,  63 

158  Mo.  105.  Neb.  461. 
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to  all  who  are  parties  to  such  agreement  and  conspiracy,  or  who 
participate  in  such  unlawful  act  constituting  a  felony.  And  if  in 
this  case  you  find  from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendants  entered  into  a  conspiracy  or  common  design 
among  themselves,  or  with  P.  and  H.,  to  rob  the  deceased,  or  if 
they  in  conjunction  with  each  other,  or  the  said  P.  and  H.,  did 
rob  the  deceased,  s&ch  a  conspiracy  or  act  upon  the  part  of  said 
defendants  would  be  an  unlawful  act  constituting  a  felony  under 
and  by  virtue  of  the  laws  of  this  state,  and  if,  in  carrying  out  such 
conspiracy, or  common  design,  if  any,  either  of  the  said  defendants 
or  any  one  acting  in  conjunction  with  them  in  committing  said 
act  of  robbery,  if  the  same  was  committed,  and  in  carrying  out  said 
conspiracy  and  unlawful  act,  if  any,  killed  the  said  deceased,  such 
killing  was  murder,  and  all  concerned  therein  would  be  guilty  of 
murder,  even  though  they  were  not  present  and  did  not  actually 
assent  to  the  killing  of  the  said  deceased.** 

Now,  bearing  in  mind  the  foregoing  definitions  and  instructions, 
if  you  find  and  believe  from  the  evidence  beyond  a  reasonable  doubt 

that  P.,  named  in  the  information,  in  the  county  of ?— ,  state  of 

,  killed ,  and  you  further  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  said  killing  was  done  by  the  said  P. 
while  in  the  commission  of  a  felony,  and  yoii  further  find  and  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ants, prior  to  such  killing,  entered  into  a  conspiracy  or  design  with 
the  said  P.  to  commit  said  robbery  or  unlawful  act,  or  that  the 
defendants,  in  conjunction  with  themselves  and  the  said  P.,  did 
rob  the  said ,  and  that  during  the  commission  of  said  unlaw- 
ful act  the  said  P.,  or  any  other  person  connected  with  the  de- 
fendants, in  the  commission  of  such  conspiracy  or  common  design, 

if  any,  killed  the  said ,  then  and  in  that  event  you  will  find 

the  defendants  guilty  of  murder,  and  so  say  by  your  verdict.*' 

i  2835(8).    Texas 

You  are  instructed  that  if  any  person,  in  the  perpetration  or  in 
the  attempt  to  perpetrate  a  robbery  upon  another,  shall  take  the 
life  of  such  other,  he  shall  be  deemed  guilty  of  murder,  and  murder 
committed  in  the  perpetration  of  robbery  or  in  the  attempt  to  per- 
petrate robbery  is  per  se  murder  of  the  first  degree.** 

^  2835(9).     Utah 

The  court  charges  the  jury  that  if  you  believe  beyond  a  reasona- 
ble doubt  from  the  evidence  that  the  defendant, ,  while  per- 
petrating, or  attempting  to  perpetrate,  a  robbery,  shot  and  killed 

••  Turner  v.  State,  126  P.  452,  8  »«  Schwartz  v.  State,  83  S.  W.  195, 

Okl.  Ct.  11.  47  Tex.  Cr.  R.  213,  11  Ann.  C!as.  020. 

97  Tamer  y.  State,  126  P.  452,  8 
Okl.  Cr.  11. 
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the  deceased,  then  the  court  instructs  you,  for  the  purpose  of  de- 
termining the  guilt  or  innocence  of  this  defendant,  that  it  is  imma- 
terial whether  the  shot  so  fired  by  the  defendant  was  shot  inten- 
tionally or  by  an  unintentional  discharge  of  the  pistol  in  the  hands 
of  said  defendant.** 

§  2836.    Killing  in  the  commission  of,  or  attempt  to  cocnmit,  rape 

You  are  instructed  that  the  crime  charged  in  the  second  count 
is  thus  defined:  "If  any  person  in  the  perpetration  or  attempt  to 
perpetrate  any  rape,  kill  another,  every  person  so  offending  shall 
be  deemed  guilty  of  murder  in  the  first  degree."  Under  the  law, 
to  warrant  a  conviction  of  defendant  of  the  crime  charged  in  the 
second  count  of  the  information  the  state  is  not  required  to  prove 
that  the  act  of  killing  was  done  purposely,  and  of  deliberate  and 
premeditated  malice.  The  facts  necessary  to  be  established  by  the 
state  by  evidence  beyond  a  reasonable  doubt,  to  warrant  a  convic- 
tion of  the  crime  charged  in  the  second  count,  are  that  the  defend- 
ant, in  perpetrating  or  attempting  to  perpetrate  a  rape  upon  the 

said ,  did  choke,  suffocate,  or  strangle  her,  the  said , 

and  of  which  choking,  suffocating,  or  strangling  by  defendant,  she, 

the  said ,  then  and  there  died.* 

« 

§  2837.    Killing  occurring  in  general  mel6e 
S  2837(1).    Louisiana 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that,  at  the  time  and  place  of  the  killing  of  deceased,  defendant  and 
A.  were  engaged  in  a  fight,  and  while  they  were  so  engaged  the 

deceased  and became  involved  in  a  fight  on  the  same  spot, 

and  deceased  was  killed  by  his  antagonist,  defendant  and  A.  are 
not  responsible  for  the  killing,  provided  you  find  that  they  in  no 
way  aided  or  abetted  the  killing.* 

§  2837(2).    Texas 

You  are  instructed  that  if  the  jury  find  from  the  evidence  that, 
after  defendant  first  shot  deceased,  if  you  so  find,  he  (defendant) 
was  in  a  room,  and  his  gun  was  caught,  and  failed  to  fire  again, 
and  the  house  he  was  in  had  been  fired  into  by  other  parties,  there 
in  company  with  deceased,  and  defendant,  under  the  facts,  picked 
up  the  pistol  of  deceased,  and,  hearing  a  noise,  and  believing  he 
was  in  danger,  fired  another  shot  into  deceased  after  he  was  down, 
in  a  room  that  was  dark  to  such  an  extent  that  defendant  could  not 
know  fully  his  danger  from  attack  by  the  companions  of  deceased, 

99  state  V.  Thome,  117  P.  66,  39  2  State  v.  Sehon,  68  So.  221  or  222, 

Utah,  208.  137  La.  83. 

X  Morgan  v.  State,  71  N.  W.  788, 
51  Neb.  672. 
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then  such  shooting  would  not  be  murd^t,  and  you  should  acquit 
defendant  of  murder  under  such  facts.* 

§  2838.     Shooting  to  alarm 

See,  also,  poet,  (  2920. 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
defendant  shot  and  killed^  deceased,  but  did  the  shooting  with  no 
intent  to  hit  the  deceased,  and  only  shot  for  the  purpose  of  scaring 
the  deceased,  and  to  prevent  his  coming  onto  and  doing  serious 
bodily  injury  to  defendant  with  the  ax,  then  you  are  instructed 
that  the  defendant  would  not  be  guilty,  and  so  say  by  your  verdict.* 

§  2839.    Use  of  deadly  weapon 

PTC8iinipti<m  of  intent  or  malice  from  use  of  deadly  weapon,  see  post,  f  8029. 
Use  of  deadly  weapon  as  element  of  offense  of  aggravated  asanlt,  see  ante» 
§  a4& 

S  2839(1).    Uaited  States 

The  jury  are  instructed  that  a  deadly  weapon  is  a  weapon  with 
which  death  may  be  easily  and  readily  produced ;  anything,  no  mat- 
ter what  it  is,  whether  it  is  made  for  the  purpose  of  destroying  ani- 
mal life,  or  whether  it  was  not  made  by  man  at  all,  or  whether  it 
was  mad^  by  him  for  some  other  purpose,  if  it  is  a  weapon,  or  if 
it  is  a  thing  with  which  death  can  be  easily  and  readily  produced, 
is  recognized  by  the  law  as  a  deadly  weapon.* 

8  2839(2).     liiinols 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  stick  in  question  was  a  large  one,  and  that  the  necessary 
consequence  of  a  violent  blow  with  it  on  the  head  by  a  man  of  or- 
dinary strength  would  be  to  destroy  human  life,  thei^  the  law  re- 
gards such  a  stick,  when  used  in  striking  a  fellow  creature,  as  a 
deadly  weapon.* 

I  2839(3).    MIssoarl 

The  jury  are  instructed  that  whether  or  not  the  piece  of  gas 
pi]>e  was  a  deadly  weapon,  within  the  meaning  of  the  law,  is  a 
question  of  fact  for  the  jury  to  decide,  in  determining  which  they 
will  take  into  consideration  the  character  and  nature  of  the  instru- 
ment, the  manner  in  which  it  was  used,  if  they  believe  it  was  used, 
and  the  probable  eflfect  of  such  use.'' 

§  2839(4).    Nebraska 

The  jury  are  instructed  that  a  deadly  weapon  is  one  likely  to 
produce  death  or  great  bodily  injury,  as  a  knife,  an  ax,  or  a  club.* 

s  Jones  V.  State,  71  S.  W.  962,  44  •  Davis  v.  People,  19  111.  74. 

Tex.  Or.  R.  405.  t  state  v.  Drumin,  66  S.  W.  1086, 

«  Reddlck  V.  State  {Or.  App.)  47  S.  156  Mo.  216. 

W.  993.  8  Clarey  y.  States  86  N.  W.  897,  61 

ff  Acers  v.  United  States,  17  S.  CTt  Neb.  688. 
91,  164  U.  S.  888,  41  L.  Ed.  481. 
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§  2839(5).    Texas 

You  are  instructed  that  a  "deadly  weapon"  is  one  which  in  the 
manner  used  is  likely  to  produce  death  or  serious  bodily  harm; 
and,  within  the  meaning  of  the  law,  a  "pistol"  is  a  "gun."  • 

2.     Degrees  of  Murder 

» 

§  2840.     Murder  in  first  degree 

§  2840(1).    Alabama 

The  jury  are  instructed  that  if  the  defendant,  in  this  county,  and 

before  the  finding  of  the  indictment,  purposely  killed  by 

shooting  him  with  a  pistol,  with  a  wickedness  or  depravity  of  heart 
towards  said  deceased,  and  the  killing  was  determined  on  before- 
hand, and  after  reflection  for  however  short  a  time  before  the  fatal 
shot  was  fired,  defendant  is  guilty  of  murder  in  the  first  degree." 

The  jury  are  instructed  that  if  defendant,  in  this  county,  and  be- 
fore the  finding  of  this  indictment,  killed by  shooting  him 

with  a  pistol,  with  malice  aforethought,  he  is  guilty  of  murder;  and 
if  said  killing  was  willful,  deliberate,  malicious,  and  premeditated, 
and  the  deliberation  and  premeditation  existed  for  only  a  moment 
before  the  fatal  shot  was  fired,  the  defendant  is  guilty  of  murder  in 
the  first  degree.*^ 

The  court  charges  the  jury  that  if  they  find  from  the  evidence 
in  this  case  beyond  all  reasonable  doubt  that  the  defendant  in 

county,  state  of ,  before  the  finding  of  the  indictment, 

purposely  killed by  striking  him  with  a  piece  of  wood,  with 

a  wickedness  or  depravity  of  heart  towards  deceased,  and  the  kill- 
ing was  determined  on  beforehand,  and  after  reflection  (for  how- 
ever short  a  time  before  the  fatal  blow  was  struck  is  immaterial), 
then  the  defendant  is  guilty  of  murder  in  the  first  degree." 

The  court  charges  the  jury  that  if  they  find  from  the  evidence 
in  this  case,  beyond  all  reasonable  doubt,  that  the  defendant,  in 
county,  state  of  • ,  and  before  the  finding  of  this  indict- 
ment, purposely  killed ,  by  shooting  him  with  a  pistol,  with 

a  wickedness  or  depravity  of  heart  towards  the  deceased,  and  the 
killing  was  deterrtiined  on  beforehand,  and  after  reflection  (for  how- 
ever short  a  time  before  the  fatal  shooting  was  done  is  immaterial), 
then  the  defendant  is  guilty  of  murder  in  the  first  degree.^* 

The  court  charges  the  jury  that  if  they  find  from  the  evidence  in 
this  case,  beyond  all  reasonable  doubt,  that  the  defendant,  in 

»  Witty  v.  State,  171  S.  W.  229,  75  "  Sherrill  ▼.  State,  36  So.  129, 188 

Tgk   Cr.  R.  440.  Ala.  3. 

10  Watson  v.  State,  46  So.  232,  155  is  Bondurant  v.  State,  27  Sd  775, 
Ala.  9.  125  Ala.  31* 

11  Watson  y.  State,  46  So.  232,  155 
Ala.  9. 
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county,  state  of ,  and  before  the  finding  of  this  indictment, 

purposely  killed  the  deceased, ,  after  reflection,  with  a  wick- 
edness or  depravity  of  heart  towards  deceased,  and  the  killing  was 
determined  on  beforehand,  even  a  moment  before  the  fatal  shooting 
was  done,  then  the  defendant  is  guilty  of  murder  in  the  first  degree.** 

I  2840(2).    Arkansas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  defendant  took  a  position  on  the  gallery,  accessible  to 
the  gun,  and  shot  and  killed  the  deceased  pursuant  to  a  previously 
formed  desigfn  to  kill  him,  then  you  will  find  him  g^tilty  of  murder 
in  the  first  degree.^*^ 

§2840(3).    Delaware 

While  it  is  not  necessary  for  the  court  to  instruct  you  respecting 
murder  of  the  first  degree,  we  will  briefly  define  it  in  order  that  you 
may  the  more  clearly  understand  what  is  meant  by  murder  of  tHe 
second  degree.  Murder  of  the  first  degree  is  where  the  killing  was 
done  with  express  malice  aforethought;  and  express  malice  afore- 
thought is  where  one  person  kills  another  with  a  sedate,  deliberate 
mind  and  formed  design.  Malice  is  an  essential  element  of  murder 
of  both  degrees,  for  without  malice  there  cannot  be  murder  of 
either  degree.  Malice  we  may  say  is  a  condition  of  the  heart,  and 
is  not  restricted  to  spite  or  malevolence  toward  the  particular  per- 
son slain,  but  also  includes  that  general  malignity  and  general  disre- 
gard of  human  life  which  proceed  from  a  heart  void  of  a  just  sense 
of  social  duty  and  fatally  bent  on  mischief.  Malice  is  implied  by 
law  from  every  unlawful  and  cruel  act  committed  by  one  person 
against  another,  however  sudden  it  may  be,  for  the  law  considers 
that  he  who  does  an  unlawful  and  cruel  act  voluntarily,  does  it 
maliciously.  If  death  ensues  from  an  unlawful  and  cruel  act  of  vio- 
lence on  the  part  of  the  slayer,  in  the  absence  of  adequate  or  suffi- 
cient provocation,  the  law  implies  that  the  act  was  done  malicious^ 

ly." 

§  2840(4).    Missouri 

You  arc  instructed  that  if  you  believe  and  find  from  the  evidence 

that  the  defendant,  at  the  county  of and  state  of ,  on 

or  about  the day  of  — •, ,  at  a  time  prior  to  the 

day  of (being  the  date  of  the  filing  of  the  indictment  here- 
in), feloniously,  willfully,  deliberately,  premeditatedly,  and  of  his 
malice  aforethought  forcibly  and  violently  made  an  assault  with 
his  hands  and  arms  upon  the  said and  then  and  there  feloni- 
ously, willfully,  deliberately,  premeditatedly,  and  of  his  malice 

14  BoDdurant  v.  State,  27  So.  T75,  l«  State  v.  Naylor,  90  A.  880^,   5 

125  Ala.  81.  Boyce,  00. 

AftGaughron  v.   State,   139   S.  W. 
310.  99  Ark.  402. 
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aforethought  with  his  said  hands  and  arms  pushed,  threw,  and  cast 

the  said into  a  pond  there  situated  in  which  there  was  a 

great  quantity  of  water,  and  by  means  of  such  casting,  throwing, 
'  and  pushing  the  said —  into  said  pond  of  water  the  said  de- 
fendant feloniously,  willfully,  deliberately,  premeditatedly,  and  of 

his  malice  aforethought  then  and  there  caused  the  said to 

be  choked,  suffocated  and  strangled  and  drowned,  and  that  by  rea- 
son of  said  choking,  suffocating,  strangling,  and  drowning  the  said 

then  and  there  prior  to  the  said day  of ,  died, 

then  you  will  find  the  defendant  g^uilty  of  murder  in  the  first  degree, 
and  so  state  in  your  verdict." 

You  are  further  instructed  that  he  who  willfully,  that  is,  inten- 
tionally, uses  upon  another  at  some  vital  point  a  deadly  weapon, 
must,  in  the  absence  of  qualifying  facts,  be  presumed  to  know  that 
the  effect  is  likely  to  produce  death,  and  knowing  this,  must  be 
presumed  to  intend  death,  which  is  the  probable  consequence  of 
such  an  act,  and  if  such  deadly  weapon  is  used  without  just  cause  or 
provocation  he  must  be  presumed  to  do  it  wickedly  and  from  a  bad 
heart,  and  if  the  jury  believes  from  the  evidence  that  the  defendant 

shot  and  killed ,  as  charged,  and  that  at  the  time  or  before 

the  shot  was  fired,  the  defendant  had  formed  in  his  mind  the  will- 
ful, premeditated,  and  deliberate  design  or  purpose  to.  take  the 
life  of  the  deceased,  and  that  the  shot  was  fired  in  furtherance  of 
that  design  or  purpose  and  without  any  justifiable  cause  or  legal 
excuse  therefor  as  explained  in  these  instructions,  then  the  jury 
should  find  the  defendant  guilty  of  murder  in  the  first  degree." 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from  the 

evidence  that  at  the  county  of  — —  and  state  of ,  at  any 

time  before  the day  of ,  the  defendant  willfully,  de- 
liberately, premeditatedly,  and  of  his  malice  aforethought,  did,  with 

a  certain  knife,  cut,  stab,  and  wound  one ,  inflicting  upon  her 

a  mortal  wound,  from  which  said  mortal  wound  the  said ,  at 

the  county  of- and  state  of ,  died,  and  if  you  believe 

from  the  evidence  that  the  said  knife  was  a  dangerous  and  deadly 
weapon,  then  you  will  find  the  defendant  guilty  of  murder  in  the 
first  degree,  and  so  state  in  your  verdict.  In  that  event  you  have 
nothing  to  do  with  the  punishment.    That  is  fixed  by  law." 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 

that  at  the  county  of and  state  of ,  at  any  time  before 

,  the  defendant  did  willfully,  deliberately,  premeditatedly, 

and  of  his  malice  aforethought,  shoot with  a  loaded  shotgun, 

XT  state  y.  Barrlngton,  06   S.  W.  i»  State  y*  Gart^,  66  S.  W.  275, 104 

235,  19S  Mo.  2d.  Mo.  553. 

18  State  V.  McOanrer,  92  S.  W.  684^ 
IM  Mo.  717. 
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inflicting  upon  him  a  mortal  wound,  from  which  said  mortal  wound 

the  said within  one  year  thereafter,  at  the  county  of 

and  state  of ■• — ,  died,  then  you  will  find  the  defendant  guilty  of 

murder  in  the  first  degree,  and  by  your  verdict  simply  say  so.  In 
that  case  you  have  nothing  to  do  with  the  punishment*^ 

You  are  instructed  that,  if  you  believe  and  find  from  the  evidence 

in  this  cause  that  the  defendant,  at  the  city  of and  state  of 

,  on  or  about  the day  of  ,  did  feloniously,  will- 
fully, deliberately,  premeditatedly,  and  of  his  malice  aforethought, 

make  an  assault  upon with  a  certain  loaded  pistol,  and  then 

and  there,  with  said  pistol,  feloniously,  willfully^  deliberately,  pre* 

meditatedly  and  of  his  malice  aforethought  did  kill  the  said , 

by  shooting  her  upon  her  head  and  body,  and  thereby  inflicting  up- 
on her  a  mortal  wound,  of  .which  said  wound  she,  within  a  year 

and  a  day  thereafter,  died  at  the  said  city  of ,  during  the 

month  of ,  and  was  thus  killed  by  the  shooting  aforesaid,  as 

charged  in  the  indictment,  then  you  will  find  the  defendant  guilty  of 
murder  in  the  first  degree,  and  will  so  state  in  your  verdict.  He 
who  willfully  (that  is,  intentionally)  uses  upon  another,  at  some 
vital  part,  a  deadly  weapon,  such  as  a  loaded  pistol,  must,  in  the 
absence  of  qualifying  facts,  be  presumed  to  know  that  the  effect  is 
likely  to  be  death,  and,  knowing  this,  must  be  presumed  to  intend 
death,  which  is  the  probable  consequence  of  such  an  act;  and,  if 
such  deadly  weapon  is  used  without  just  cause  or  provocation,  he 
must  be  presumed  to  do  it  wickedly,  and  from  a  bad  heart  If, 
therefore,  you  find  and  believe  from  the  evidence  in  this  cause  that 

the  defendant  took  the  life  of ,  by  shooting  her  in  a  vital  part 

with  a  pistol,  with  manifest  design  to  use  such  weapon  upon  her, 
and  with  sufficient  time  to  deliberate  and  fully  form  the  conscious 
purpose  to  kill  her,  and  without  sufficient  or  just  cause  or  |)rovoca- 
tion,  then  such  killing  is  murder  in  the  first  degree.  And  while  it 
devolves  upon  the  state  to  prove  the  willfulness,  deliberation,  pre- 
meditation, and  malice  aforethought,  all  of  which  are "  necessary 
to  constitute  murder  in  the  first  degree,  yet  these  need  not  be  proved 
by  direct  evidence,  but  may  be  deduced  from  all  the  facts  and  cir- 
cumstances attending  the  killing ;  and  if  you  can  satisfactorily  and 
reasonably  infer  their  existence,  from  all  the  evidence,  you  will  be 
warranted  in  finding  the  defendant  guilty  of  murder  in  the  first  de- 
gree.^ 

The  court  instructs  the  jury  that  if  they  believe  and  find  from  the 
evidence  in  this  cause  beyond  a  reasonable  doubt  that  at  the  county 
of  — ,  and  state  of  -= ,  the  defendant,  did  on  the ^^  day 

4 

30  State  y.  Hudspeth,  60  S.  W.  136,  ^i  State  v.  Duestrow,  88  S.  W.  554, 

159  Mo.  178.  137  Mo.  44. 
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of — ,  or  at  any  time  prior  to  the  finding  of  the  indictment  in 

this  cause,  feloniously,  willfully,  deliberately,  premeditatedly,  and 
of  his  malice  aforethought,  kill  and  murder  one in  the  man- 
ner and  form  charged  in  either  count  of  this  indictment,  you  should 
find  the  defendant  guilty  of  murder  in  the  first  degree,  and  so  state 
in  your  verdict.^* 

S  2840(5).    Montana 

You  are  instructed  that,  in  order  to  constitute  murder  of  the 
first  degree,  the  killing  must  have  been  done  and  perpetrated  with 
malice  aforethought  and  must  have  been  done  willfully,  deliberate- 
ly, and  premeditatedly,  and  before  the  jury  are  authorized  to  con- 
vict the  defendant  of  the  crime  of  murder  in  the  first  degree,  they 
should  be  satisfied  from  the  evidence  in  the  case  beyond  a  reason- 
able doubt  that  the  defendant  killed  -. willfully,  deliberately, 

premeditatedly,  and  with  malice  aforethought,  and  you  are  in- 
structed that  if  you  find  from  all  the  evidence  in  the  case  beyond  a 

reasonable  doubt  that  the  defendant  shot  and  killed on  or 

about  the in  this  year,  in  the  county  of ,  in  the  state 

of ,  with  malice  aforethought,  willfully,  deliberately,  and  pre- 
meditatedly, and  that  he  was  not  justified  or  excused  for  so  doing, 
then  you  should  find  the  defendant  guilty  of  murder  in  the  first  de- 
gree.** 

§  2840(6).    Pennsylvania 

You  are  instructed  that  murder  of  the  first  degree  is  a  willful, 
deliberate,  and  premeditated  killing.  It  is  the  most  heinous  crime 
known  to  the  law.  It  means  that  the  prisoner  had  time  to  make 
up  his  mind  to  kill  the  deceased,  and  that  he  killed  him  in  pursu- 
ance of  that  determination.  As  you  know  from  everyday  experi- 
ence, it  takes  a  very  short  time  to  form  an  intention.  An  intention 
may  be  lEormed  almost  instantaneously,  and  it  matters  not  how  long 
the  prisoner  may  have  had  his  intention.  If  he  formed  it  almost 
immediately  before,  and  did  intend  to  kill  the  deceased,  and  shot 
him  with  the  purpose,  it  is  murder  of  the  first  degree.** 

§  2840(7).    Virginia 

The  court  instructs  the  jury  that  whoever  kills  a  human  being 
with  malice  aforethought  is  guilty  of  murder;  that  all  murder 
which  is  perpetrated  by  poison,  lying  in  wait,  or  any  other  kind  of 
willful,  deliberate,  and  premeditated  killing,  is  murder  in  the  first 
degree.** 

i3a  state  v.  Howell,  23  S.  W.  263,  t%  Stapleton  t.  (Dommonwealtli,  06 

117  Mo.  307.  S.  B  801,  123  Va.  825;    Longley  v. 

2«  State  v.  Jones,  139  P.  441,  48  Commonwealth,  37  S.  fi.  839,  99  Va. 

Mont  606.  807. 

25  ck>mmonwealth  v.  Morrison,  109 
A.  878,  266  Pa.  228. 
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The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  deceased  became  angered  at  what  the  prisoner  said  to 
him,  and  came  down  out  of  the  cab  of  his  engine  to  where  the 
prisoner  was,  and  if  you  should  believe  from  the  evidence  that 
the  intention  of  the  deceased  in  thus  acting  was  to  make  an  attack 
on  the  prisoner,  or  of  creating  on  the  mind  of  the  prisoner  the  im- 
pression that  the  deceased  intended  to  make  an  attack  upon  him, 
and  that  the  manner  or  actions  of  the  deceased  were  such  as  to 
create  on  the  mind  of  the  prisoner  the  impression  that  an  attack  was 
going  to  be  made  upon  him ;  or  that  the  prisoner  did,  in  fact,  believe 
an  attack  was  going  to  be  made  upon  him  by  the  deceased,  and  that 
he  thought  he  was  in  danger  of  serious  bodily  harm  at  the  hands  of 
the  deceased,  and  that  the  prisoner  shot  the  deceased  in  order  to 
save  himself  from  serious  bodily  harm ;  that  then  the  prisoner  was 
not  guilty  of  murder  in  the  first  degree." 

i  2840(8).    West  Virginia 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
in  this  case  beyond  all  reasonable  doubt  that  the  prisoner,  on  the 

day  of ,  in  the  county  of and  state  of , 

feloniously,  willfully,  maliciously,  deliberately  and  unlawfully  did 

kill with  a  deadly  weapon,  then  it  is  your  duty,  under  the 

law,  to  find  him  guilty  of  murder  of  the  first  degree  as  charged  in 
the  indictment  in  this  case.** 

The  court  instructs  the  jury  that  any  willful,  deliberate  and 
premeditated  killing  oiE  a  human  being  is  murder  of  the  first  degree ; 
and  the  jury  is  further  instructed  that  if  you  believe  from  the  evi- 
dence in  this  case  beyond  all  reasonable  doubt  that  the  prisoner, 

on  the day  of ,  in  the  county  of ,  state  of , 

with  a  deadly  weapon  did  feloniously,  willfully,  maliciously,  delib- 
erately and  unlawfully  kill ,  then  it  is  the  duty  of  the  jury 

under  the  law  to  find  the  prisoner  guilty  of  murder  of  the  first 
degree.** 

§  2841.    Premeditation  and  deliberation  as  necessary  elements  of 
murder  in  first  degreat 

$2841(1).    Arkansas 

The  court  instructs  you  that  in  order  to  constitute  a  homicide, 
murder  in  the  first  degree,  according  to  these  instructions,  the 
killing  must  have  been  willful,  deliberate,  malicious,  and  premedi- 
tated ;  and  there  must  have  been  an  intent  in  the  mind  of  the  de- 
fendant to  take  the  life  of  the  deceased  at  the  time  the  act  was  com- 

sT  Bowles  y.  Commonwealth,  48  S.  s*  State  ▼.  Worley,  90  S.  B.  50^  82 

B.  627. 103  Va.  818.  W.  Va.  350. 

>»8Ute  V.   Worley,  90  &   E.  66, 
82  W.  Ya.  360. 
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mitted,  and  this  intent  must  have  been  formed  after  deliberation  and 
premeditation,  and  premeditation  as  used  in  these  instructions 
means,  thought  of  beforehand ;  deliberation  means  a  weighing  in 
the  mind  of  the  consequences  of  a  course  of  conduct,  as  distinguish- 
ed from  acting  upon  a  sudden  impulse  without  the  exercise  of  the 
reasoning  powers.  It  is  immaterial  how  long  the  premeditation 
existed,  so  that  it  did  exist  and  precede  the  homicide.** 

S  2g41(2).    Colorado 

You  are  instructed  that,  to  warrant  a  jury  in  finding  a  verdict 
which  would  impose  the  death  penalty  they  must  find,  and  so  indi- 
cate in  their  verdict,  that  the  killing  was  with  deliberation  or  pre- 
meditation ;  that  is,  that  the  prisoner  conceived  the  intent  to  kill ; 
that  he  meditated  upon  it;  and  that  he.  formed  and  afterwards 
executed  a  deliberate  determination  to  take  life.  If  a  deliberate  in- 
tent to  kill  be  thus  formed  and  acted  upon,  it  is  immaterial  how 
soon,  after  such  evil  design  is  formed,  it  is  executed.'^ 

§  2841(3).     Idaho 

From  these  definitions  the  jury  will  see  that  any  unlawful  kill- 
ing of  a  human  being,  with  malice  aforethought,  is  murder ;  but  if 
nothing  further  characterizes  the  offense  it  is  murder  of  the  second 
degree.  To  constitute  the  higher  offense  there  must  be  superadded, 
to  the  general  definition  above  given,  willfulness,  deliberation,  and 
premeditation.  By  willfulness  is  meant  that  it  was  of  purpose,  with 
the  intent  that,  by  the  given  act,  the  life  of  the  party  should  be 
taken.  It  must  be  deliberate  and  premeditated.  By  this  it  is  not 
meant  that  the  killing  must  have  been  conceived  or  intended  for 
any  particular  length  of  time.  It  is  sufficient  if  it  was  done  with 
reflection  and  conceived  beforehand.  And  in  this  view,  as  I  have 
said  before,  the  deliberate  purpose  to  kill  and  the  killing  may 
follow  each  other  as  rapidly  as  successive  impulses  or  thoughts  of 
the  mind.  It  is  enough  that  the  party  deliberate  before  the  act — 
premeditate — the  purpose  to  slay  before  he  gave  the  fatal  blow. 
But  while  the  purpose,  the  intent,  and  its  execution  may  follow  thus 
rapidly  upon  each  other,  it  is  pn:)per  for  the  jury  to  take  iiito  con- 
sideration the  shortness  of  sucn  interval  in  considering  whether 
such  sudden  and  speedy  execution  may  not  be  attributed  to  sudden 
passion  and  anger,  rather  than  to  deliberation  and  premeditation, 
which  must  characterize  the  higher  offense.  From  what  I  have 
said  you  will  see  that  tlie  distinction  between  the  two  grades  of 
offense  is  that,  in  murder  of  the  first  degree  (unless  it  is  committed 
in  the  perpetration  or  attempt  to  perpetrate  arson,  rape,  robbery, 
burglary,  or  mayhem),  the  killing  must  be  deliberate  and  prcmsdi- 

80  Dlggs  T.  state,  190  S.  W.  448,         si  May  r.  People,  t  P.  816^  8  Cola 
126  Ark.  455.  210. 
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tated,  whilst  in  murder  of  the  second  degree  the  killing  is  not  de» 
liberate  or  premeditated.  In  the  one  case  there  is  deliberate,  pre- 
meditated, preconceived  design,  though  it  may  have  been  formed  in 
the  mind  immediately  before  the  mortal  blow  was  given,  to  take 
life.  In  the  other  case  there  is  no  deliberation,  premeditation,  or 
preconceived  design  to  kill.  In  both,  however,  the  killing  must 
have  been  unlawful  and  accompanied  with  malice.** 

I  2841(4).    Indiana 

The  jury  are  instructed  that,  to  constitute  either  degree  of  mur- 
der, there  must  be  a  malicious  intent  to  kill.  If  the  killing  was 
done  maliciously  and  purposely,  it  does  not  necessarily  follow 
that  it  was  done  with  premeditation.  Premeditation  implies  that 
the  slayer  had  time  and  opportunity  for  deliberate  thought;  that 
after  his  mind  conceived  the  thought  of  taking  the  life  of  deceased 
he  meditated  upon  it  and  formed  a  deliberate  determination  to  do 
the  act;  but  there  need  be  no  appreciable  space  between  the  for- 
mation of  the  intent  to  kill  and  the  killing.  The  formation  of  the 
intent  to  kill  and  the  killing  may  be  instantaneous  as  successive 
thoughts.  After  such  a  determination  is  so  formed  and  then  car- 
ried into  execution,  no  matter  how  soon  thereafter,  it  is  murder  in 
first  degree ;  otherwise,  it  is  not,  and  it  is  for  the  state  to  show  that 
there  was  such  premeditation  beyond  a  reasonable  doubt.*' 

{2841(5).    New  Jersey 

The  jury  are  instructed  that,  in  order  to  constitute  murder  in  the 
first  degree  and  to  justify  a  conviction  of  that  crime,  it  must  appear 
by  evidence  beyond  a  reasonable  doubt,  not  only  that  there  was  an 
unlawful  killing,  but  that  the  defendant  intended  to  take  the  life 
of  the  deceased,  and  that  the  intent  was  carried  into. execution  will- 
fully, deliberately,  and  with  premeditation. .  The  term  "willfully," 
as  here  used,  means  the  same  as  intentionally;  the  inquiry  being, 
did  the  defendant  intend  to  take  the  life  of  the  deceased?  The  next 
inquiry  is,  was  the  killing  done  deliberately,  and  with  premedita- 
tion? By  "deliberately"  and  "premeditation,"  however,  the  law 
does  not  mean  that  any  particular  length  of  time  need  intervene 
between  the  formatioa  of  the  purpose  to  kill  and  its  execution.  It 
is  not  necessary  that  the  deliberation  and  premeditation  should  con- 
tinue for  a  day  or  an  hour  or  a  minute.  It  is  enough  that  the  de- 
sign to  kill  be  fully  and  clearly  conceived  in  the  mind,  and  purposely 
and  deliberately  executed.** 

•«  State   V.    Shuff,    72    P.    664,    9  »*  State  v.  Zdanowicz,  56  A,  743, 

Idaho,  115.  69  N.  J.  Law,  619. 

38  McDermott  v.  State,  89  Ind.  187. 
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f  2841(6).    Texas 

You  are  instructed  that,  in  order  to  warrant  a  verdict  of  murder  in 
the  first  degree,  malice  must  be  shown  by  the  evidence  to  have  ex- 
isted; that  is,  the  jury  must  be  satisfied  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  killing  was  a  consummation  of  a  previ- 
ously formed  design  to  take  the  life  of  the  person  killed,  and  that 
the  design  to  kill  was  formed  deliberately,  with  a  sedate  mind,  that 
is,  at  the  time  when  the  mind  of  the  person  killing  was  self-pos- 
sessed and  capable  of  contemplating  the  consequences  of  the  act 
proposed  to  be  done.  There  is,  however,  no  definite  space  of  time 
necessary  to  intervene  between  the  formed  design  to  kill  and  the 
actual  killing.  A  single  moment  of  time  may  be  sufficient.  All  that 
is  required  is  that  the  mind  be  cool  and  deliberate  in  forming  its 
purpose,  and  when  the  design  to  kill  is  formed.** 

§  2841(7).   Virflinia 

You  are  instructed  that,  to  constitute  murder  in  the  first  de- 
gree, the  prisoner  must  have  been  incited  to  the  killing  by  malice, 
and  the  killing  must  have  been  willful,  deliberate,  and  premeditated 
killing  on  the  part  of  the  prisoner ;  but  a  mortal  wound  given  with 
a  deadly  weapon  in  the  previous  possession  of  the  slayer,  without 
any,  or  upon  slight,  provocation,  is  prima  facie  willful,  deliberate, 
and  premeditated  killing,  and  throws  upon  the  accused  the  neces- 
sity of  proving  extenuating  circumstances.** 

i  2841(8).    West  Virniaia 

The  court  instructs  the  jury  that,  before  you  can  find  the  defend- 
ant guilty  of  murder  in  the  first  degree,  you  must  believe  from  the 
evidence  that  the  killing  of —  was  willful,  deliberate,  and  pre- 
meditated, and  with  malice  aforethought,  and  was  the  result  of 
cool,  deliberate  judgment,  and  previous  malignity  of  heart,  with- 
out justification,  excuse,  palliation,  or  alleviation." 

S  2841(9).    Wisconsin 

The  jury  are  instructed  that,  to  constitute  a  murder  in  the  first 
degree,  the  killing  must  have  been  done  willfully,  deliberately,  and 
with  premeditation;  that  is,  intentionally,  sanely,  and  with  prior 
deliberation,  and  without  legal  excuse  or  justification.  "Willfully," 
as  used  in  the  information  and  these  instructions,  means  "inten- 
tionally"; that  is,  not  accidentally.  "Deliberately,"  means  an  in- 
tent to  kill,  executed  by  the  slayer  in  a  cool  state  of  the  blood,  in 
furtherance  of  a  formed  design,  to  gratify  a  feeling  of  revenge  or 
accomplish  some  other  unlawful  purpose,  and  not  under  the  influ- 
ence of  a  violent  passion,  aroused  by  real  or  supposed  grievances, 

««  Brown  v.  State,  169  S.  W.  437,  it  state  v.  Manns,  37  S.  El  613,  48 

74  Tex.  Or.  R.  35a  W.   Va,  48a 

s:«  Hodges  ▼.  (Commonwealth,  15  S. 
E.  513,  89  Va.  265. 
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amounting  to  a  temporary  dethronement  of  reason.  "Premeditated 
design  to  kill''  means  a  previously  formed  intention  to  kill.  But 
while  the  law  requires,  in  order  to  constitute  murder  in  the  first  de- 
gree, that  the -killing  should  be  willful,  deliberate,  and  premeditated, 
still  it  does  not  require  that  the  willful  intent,  premeditation,  or 
deliberation  shall  exist  for  any  particular  length  of  time  before  the 
crime  is  committed.  It  is  not  necessary  that  the  killing  should  have 
been  considered,  brooded  over,  or  reflected  upon  for  a  week,  a  day 
or  an  hour.  It  is  sufficient  if  there  was  a  design  and  a  determina- 
tion to  kill,  distinctly  formed  in  the  slayer's  mind  at  any  moment 
before  or  at  the  time  the  shot  w^s  fired  which  caused  the  death  of 
the  person  killed.  There  may  be  no  appreciable  space  of  time  be- 
tween the  intent  to  kill  and  the  act  of  killing,  and  if  sufficient  delib- 
eration was  had  to  form  a  design  or  purpose  to  take  life,  and  to 
put  that  design  or  purpose  into  execution  by  destroying  life,  then 
there  was,  in  law,  sufficient  deliberation  to  constitute  murder  in  the 
first  degree,  no  matter  whether  the  design  to  take  life  had  been 
for  a  long  time  contemplated  by  the  slayer,  or  whether  the  design 
to  kill  was  formed  by  him  at  the  instant  of  the  fatal  shot.  It  is 
enough  that  the  intent  to  kill  preceded  the  fatal  act,  although  the 
act  followed  instantly .'.* 

§  2842.    What  constitutes  deliberate  and  premeditated  killing 
S  2842(1).   Alabama 

The  jury  are  instructed  that  premeditation  and  deliberation  here 
does  not  mean  that  the  man  slayer  must  ponder  over  the  killing 
for  a  long  time.  It  does  not  mean  that  he  must  sit  down  and  re- 
flect over  it  or  think  over  it  for  an  appreciable  length  of  time ;  but 
it  may  exist  and  may  be  entertained  while  the  man  slayer  is  press- 
ing the  trigger  of  the  pistol  that  fired  the  fatal  shot.  If  it  does 
exist  before  and  while  he  is  pressing  the  trigger  that  fired  the  fatak 
shot,  even  if  it  be  only  for  a  moment  or  instant  of  time,  it  is  the 
premeditation  and  deliberation  as  used  as  an  element  of  murder  in 
the  first  degree.** 

You  are  instructed  that,  if  a  slayer  has  any  time  to  think  before 
an  act,  however  short  such  time  may  be,  even  a  single  moment, 
and  does  think,  and  then  strikes  the  blow  as  a  result  of  an  inten- 
tion to  kill  produced  by  this  momentary  operation  of  the  mind,  and 
death  ensues,  this  would  be  a  deliberate  and  premeditated  killing 
within  the  meaning  of  our  statutes  defining  murder  in  the  first  de- 
gree.** 

You  are  instructed  that  "deliberate"  and  "premeditated"  as  those 

•««PerguI  V.  State,  80  N.  W.  593,  *©  Green  v.  State,  39  So.  362,  143 

104  Wis.  230,  76  Am.  St.  Rep.  865.  Ala.  2, 

-s^Oaldw^  T.   State,  84   So.  272, 
208  Ala.  412. 
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words  are  used  in  the  statute,  mean  only  this :  that  the  slayer  must 
intend  before  the  blow  is  delivered,  though  it  be  for  only  an  in- 
stant of  time  before,  that  he  will  strike  at  the  time  he  does  strike, 
and  that  death  will  be  the  result  of  the  blow,  or  in  other  words,  if 
the  slayer  had  any  time  to  think,  before  the  act,  however  short 
such  time  may  have  been,  even  a  single  moment,  and  did  think. 
and  he  struck  the  blow  as  a  result  of  an  intention  to  kill,  produced 
by  this  even  momentary  operation  of  the  mind,  and  death  ensued, 
that  would  be  a  deliberate  and  premeditated  killing  within  the 
meaning  of  the  statute  defining  murder  in  the  first  d^ree/^ 

I  2842(2).     Iowa 

The  jury  are  instructed  that  it  is  not  essential  that  the  willful  in- 
tent, premeditation,  and  deliberation  shall  exist  in  the  mind  of 
the  slayer  for  any  considerable  length  of  time  before  the  actual 
perpetration  of  the  crime.  It  is  sufficient  if  there  was  a  fixed  de- 
sign or  determination  to  maliciously  kill,  distinctly  framed  in  the 
mind  of  such  slayer,  at  any  time  before  the  fatal  injury  inflicted. 
And  in  this  case,  if  the  jury  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  assaulted  and  shot  the  de- 
ceased at  the  time  and  place  and  in  the  manner  charged  in  the  in- 
dictment, and  that  either  at  some  time  before,  or  in  the  moment  or 
instant  of  time  immediately  before,  the  fatal  shot  was  fired,  the 
defendant  had  formed  in  his  mind  a  willful,  deliberate,  and  pre- 
meditated design  or  purpose  of  his  malice  aforethought  to  take  the 
life  of  the  said  deceased,  and  that  the  said  fatal  shot  was  fired  by 
the  said  defendant  in  furtherance  of  that  design  or  purpose,  with- 
out any  justifiable  cause  or  lawful  excuse  therefor,  then  it  may  be 
said  that  the  defendant  acted  with  deliberation  and  premeditation, 
and  you  should  find  him  guilty  of  murder  in  the  first  degree.  But 
0\i  you  fail  to  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  said  fatal  act  of  the  defendant  was  accompanied  with  some 
degree  of  deliberation  and  premeditation,  or  that  it  was  the  result 
of  a  fixed  determination  on  the  part  of  the  defendant  to  kill  the 
deceased,  you  must  then  acquit  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree." 

•  • 

§  2842(3).    Montana 

The  jury  are  instructed  that  "conceive,"  as  used  in  these  in- 
structions, means  to  think  of;  "preconceive"  means  to.  think  of 
beforehand — that  is,  before  the  execution  of  the  act  thought  of. 
Therefore,  "preconceived,"  as  used  in  these  instructions,  means 
"premeditation";  and  "premeditation"  is  thought  beforehand  for 
any  length  of  time,  however  short.    "Deliberation"  does  not  mean 

4iRagsdale  v.  State,  32  So.  674,  instate  v..  McPhersob,  87  N.  W. 
134  Ala.  24.  421,  114  Iowa,  492. 
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brooded  over,  considered,  reflected  upon  for  a  week,  or  day,  or  an 
hour,  but  it  means  the  intent  to  kill,  executed  by  the  party-  not  ' 
under  the  influence  of  a  violent  passion  suddenly  aroused,  amount- 
ing to  a  temporary  dethronement  of  the  reason,  but  in  the  further- 
ance of  a  formed  design  to  gratify  a  feeling  of  revenge,  or  to  ac- 
complish some  other  unlawful  purpose;  that  is,  it  means  in  a 
cool  state  of  blood,  and  deliberate  killings  are  usually  character- 
ized as  "cold-blooded  murders,"  such  as  proceed  from  deep  malig- 
nity of  heart,  and  are  prompted  by  motives  of  revenge  or 
gain.** 

I  2842(4).    Nebraska 

The  jury  are  instructed  that,  to  constitute  murder  in  the  first  de- 
gree, there  must  have  been  an  unlawful  killing  done,  purposely  and 
with  deliberate  and  premeditated  malice.  If  a  person  has  actually 
formed  the  purpose  maliciously  to  kill,  and  has  deliberated  arid  pre- 
meditated upon  it  before  he  performs  the  act,  and  then  performs 
it,  he  is  guilty  of  murder  in  the  first  degree,  however  short  the  time 
may  have  been  between  the  purpose  and  its  execution.  It  is  not 
time  that  constitutes  the  distinctive  difference  between  murder  in  the 
first  degree  and  murder  in  the  second  degree.  An  unlawful  killing, 
with  malice,  deliberation,  and  premeditation,  constitutes  the  crime 
of  murder  in  the  first  degree.  It  matters  not  how  short  the  time, 
if  the  party  has  turned  it  over  in  his  mind,  and  weighed  and  de- 
liberated upon  it.** 

The  jury  are  instructed  that  while  the  law  requires,  in  order  to 
constitute  murder  of  the  first  degree,  that  the  killing  shall  be  will- 
ful, deliberate,  and  premeditated,  still  it  does  not  require  that  the 
willful  intent,  premeditation,  or  deliberation,  shall  exist  for  any 
length  of  time  before  the  crime  is  committed.  It  is  sufficient  if 
there  was  a  design  and  determination  to  kill  distinctly  formed  in 
the  mind  at  any  moment  before  the  blow  is  struck,  and  in  this  case, 
if  the  jury  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  feloniously  struck  and  killed  the  deceased  as 
charged  in  the  information,  and  that  before  the  blow  was  struck, 
although  but  an  instant  before  such  blow,  the  defendant  had  formed 
in  his  mind  a  willful,  deliberate,  and  premeditated  design  or  pur- 
pose to  take  the  life  of  the  deceased,  and  that  the  blow  was  struck 
in  furtherance  of  that  design  or  purpose,  and  without  any  justifia- 
ble cause  or  legal  excuse  therefor,  as  explained  in  these  instructions, 
the  jury  should  find  the  defendant  guilty  of  murder  in  the  first  de- 
gree.** 

^9  State  V.   Spotted   Hawk,  56   P.  «b  Savary  y.  State,  87  N.  W.  34,  62 

1026,  22  Mont  33.  Neb.  166. 

**  Savary  v.  State,  87  N.  W.  34,  62 
Neb.  166. 
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S  2842(5).    New  Jersey 

You  are  instructed  that  murder  in  the  first  degree  consists  in 
the  taking  of  a  human  life  with  intent  to  kill,  and  that  intent  must 
be  executed  with  deliberation  and  premeditation.  It  is  not  neces- 
sary that  that  deliberation  and  premeditation  should  continue  for 
an  hour,  or  even  for  a  minute.  It  is  enough  that  the  design  to 
kill  be  fully  formed  and  purposely  executed.  You  will  see,  there- 
fore, that  the  two  important  elements  necessary  to  constitute  the 
crime  of  murder  in  the  first  degree  are  an  intent  to  kill  and  the  ex- 
ecution of  that  intent  with  deliberation  and  premeditation.  I  do 
not  know  that  I  can  define  those  words  better  than  they  define 
themselves.  Deliberation  and  premeditation  imply  a  weighing  of 
the  matter  and  a  forethought  with  regard  to  the  matter;  but,  as 
I  have  stated,  that  weighing  of  the  matter,  and  that  forethought, 
need  not  be  for  an  hour,  or  even  for  a  minute.** 

§  2842(6).    North  Daketa 

You  are  instructed  that,  in  order  to  constitute  murder  in  the  first 
degree  as  charged  in  the  information  the  killing  must  have  been 
willful,  with  malice  aforethought,  and  with  premeditation  and  de- 
liberation. There  must  have  been  a  specific,  deliberate,  premeditat- 
ed intention  to  take  life,  unaccompanied  by  any  circumstance  of 
mitigation.  The  generally  accepted  meaning  of  the  word  "pre- 
meditation" is  a  prior  determination  to  do  the  act  in  question  and 
then  doing  it,  but  it  is  not  essential  that  this  intention 
should  exist  for  any  considerable  period  of  time  before  it  was 
carried  out.  If  the  determination  is  formed  deliberately  and  upon 
due  reflection,  it  makes  no  difference  how  soon  the  fatal  resolve  was 
carried  into  execution.  An  act  is  done  willfully  when  done  inten- 
tionally and  on  purpose,*' 

S  2842(7).    Penneylvania 

You  are  instructed  that  it  is  not  necessary  that  you  find  that 
defendant  went  to  the  holise  with  the  intent  to  kill ;  if  he  formed 
the  intent  to  kill  with  a  mind  capable  of  forming  that  intent  an 
instant  before  he  pulled  that  trigger,  he  is  guilty  of  murder  of  the 
first  degree.** 

§  2843.    Killing  in  heat  of  passion  as  murder  in  first  degree 

The  jury  are  instructed  that,  if  the  killing  was  malicious,  even 
if  it  was  done  in  the  heat  of  passion,  it  is  murder.  Even  if  a  kill- 
ing is  done  in  the  sudden  heat  of  passion  excited  by  sufficient 
provocation,  such  as  a  blow,  if  there  is  malice  in  it,  and  if  there 

*«  State  T.  Lang,  66  A.  942,  75  N.  *«  Commonwealth  v.    Reed,  S3  A. 

J.  Law,  1.  601,  234  Pa.  673, 

*7  State  V.  Mueller.  168  N.  W.  66, 
40  N.  D.  35. 
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is  also  the  premeditation  and  deliberation,  as  I  have  defined  it  to 
you,  then  it  would  be  murder  in  the  first  degree.*^ 

§  2844.  Distinction  between  intent  to  kill  and  premeditated  de- 
sign 
You  are  instructed  that  there  may,  in  contemplation  of  law,  be 
an  intention  to  kill  a  human  being,  which  may  not  amount  to  a  pre- 
meditated design  to  kill.  Shooting  a  man  intentionally  and  killing 
him  is  not  necessarily  the  same  as  doing  so  with  a  premeditated 
design  to  kill  him.  There  may  be  an  intention  to  kill  without  its 
having  been  premeditated.  In  order  to  convict  the  defendant  of 
murder  in  the  first  degree,  you  must  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  not  only  had  an 
intention  to  kill  the  deceased,  but  that  he  actually  had  a  premed- 
itated design  to  kill  him."* 

§  2845.    Murder  in  second  degree 

§  2845(1).   Alabama 

The  court  instructs  the  jury  that,  although  the  Jury  may  believe 

from  all  the  evidence  in  this  case  that  the  deatn  of  was 

caused  by  some  act  of  the  defendant,  yet  the  jury  cannot  find  him 
guilty  of  murder  in  the  second  degree,  unless  they  should  further 
believe  from  the  evidence,  beyond  all  reasonable  doubt,  that  such 

act  was  inflicted  with  the  intention  to  kill  ,  or  unless  the 

defendant  intended  to  do  an  act  of  violence  from  which  ordinarily, 
in  the  usual  course  of  events,  death  or  great  bodily  harm  might 
have  been  the  consequence.*^ 

§  2845(2).    Calif arnia 

You  are  instructed  that  it  will  be  proper  for  you,  in  determining 
the  question  as  to  whether  or  not  the  defendant  in  this  case  is 
guilty  of  murder  of  the  second  degree,  to  consider  the  following 

propositions :  Is r,  the  person  referred  to  by  that  name  in  the 

information  in  this  case,  dead?  If  she  be  dead,  did  she  die  as  the 
result  of  an  act  committed  by  some  other  person?  If  so,  did  she 
die  within  a  year  and  a  day  from  the  time  of  the  commission  of  such 
act?  If  she  did  so  die,  was  such  act  committed  by  the  defendant 
in  this  case?  If  said  defendant  did  commit  such  act,  did  she  com- 
mit it  willfully?  If  she  did  willfully  commit  such  act,  and  it  was 
unlawful,  was  it  felonious  ?  ** 

f  2845(3).    Delaware 

You  are  instructed  that  murder  of  the  second  degree  is  where 
the  crime  is  committed  with  implied  malice;    that  is,  where  the 

«•  CaldweU  v.  State,  84  So.  272,  203  si  Fowler  t.  State,  49  So.  788,  161 

Aift.  412.  Ala.  1. 

«o  Cook  T.  State.  35  So.  665,  46  Fla.  »i  People  v.  Balk  well,  76  P.  1017, 

20.  143  Cal.  259. 
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malice  is  not  express,  as  in  murder  of  the  first  degree,  but  is  an 
inference  or  conclusion  of  law  from  facts  actually  proved.  It  is 
where  there  is  no  deliberate  mind  or  formed  design  to  take  life,  but 
where  the  killing  was  done  without  justification  or  excuse  and 
without  provocation  or  without  sufficient  excuse  and  provocation 
to  reduce  the  offense  to  manslaughter.  For  example,  where  the 
killing  was  committed  without  design  and  premeditation,  but  under 
the  influence  of  a  wicked  and  depraved  heart,  or  with  a  cruel  and 
wicked  indifference  to  human  life,  the  law  implies  malice  and  makes 
the  offense  murder  in  the  second  degree.** 

The  court  instructs  the  jury  that  the  state  does  contend  that  the 
prisoner  is  guilty  of  murder  of  the  second  degree,  and  it  becomes 
our  duty  to  instruct  you  with  more  particularity  in  respect  to  such 
crime.  Murder  of  the  second  degree  is  where  the  killing  is  done 
with  implied  malice.  Implied  malice  is  an  inference  or  conclusion 
of  the  law  from  the  facts  found  by  the  jury.  Murder  of  the  second 
degree  is  where  there  was  no  deliberate  mind  or  formed  design  to 
take  life  or  to  pypetrate  a  crime  punishable  with  death,  but  where 
the  killing  nevertheless  was  done  without  justification  or  excuse, 
and  without  provocation,  or  without  sufficient  provocation  jto  re- 
duce the  offense  to  manslaughter.  And  where  the  circumstances 
surrounding  the  case  show  that  the  killing  was  committed  under  the 
influence  of  a  wicked  and  depraved  heart,  or  with  cruel  and  wicked 
indifference  to  human  life,  the  law  implies  malice  and  makes  the 
offense  murder  of  the  second  degree.** 

t  2845(4).    Michigan 

You  are  instructed  that  if  you  find,  at  the  time  of  the  homicide, 
that  the  defendant  intentionally  discharged  a  pistol  at  the  person  of 

,  while was  running  in  the  highway,  with  malice  in 

his  heart  at  the  time,  and  that  such  malice  was  the  moving  cause  of 

the  act,  and  as  a  result  of  the  shot received  a  wound  from 

the  effects  of  which  he  died,  the  defendant  is  guilty  of  murder  in  the 
second  degree.** 

§  2845(5).    Missouri 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 

defendant  intentionally  shot  and  killed  ,  then  you  are  in- 

stAicted  that  there  is  no  evidence  of  such  provocation  as  would  re- 
duce such  intentional  killing  of  the  said from  murder  in  the 

first  degree  to  murder  in  the  second  degree.*® 

You  are  instructed  that,  if  you  believe  and  find  from  the  evidence 
in  this  cause  that  the  defendant,  at  the  county  of and  state 

68  state  V.   Naylor,   90  A.   880,   5  b*  People  v.  StnbenvoU,  28  N.  W. 

Boyce,  99.  883,  62  Mich.  329. 

r*  State  V.  Mlele,  74  A.  8,  1  Boyce,  »«  State  v.  Tacker,  133  S.  W.  27, 

33.  232  Mo.  1. 
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of ,  on  or  about  the day  of ,  willfully,  premedi- 

tatedly,  and  of  his  malice  aforethought,  but  without  deliberation, 

shot  with  a  pistol,  and  by  such  shooting  killed ,  then  you 

will  find  him  guilty  of  murder  in  the  second  degree.*' 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  in  the  county  of and  state  of ,  at  any  time  be- 
fore the  filing  of  the  indictment  herein,  the  defendant  did  will- 
fully, premeditatedly,  and  of  his  malice  aforethought  strike  one 

,  but  without  deliberation,  with  a  large  club,  the  same  being 

a  dangerous  weapon,  inflicting  upon  him  a  mortal  wound,  from 

which  said  mortal  wound  the  said within  a  year  thereafter,  at 

the  county  of and  state  of ,  died,  then  you  will  find  the 

defendant  guilty  of  murder  in  the  second  degree,  and  assess  his 

punishment  in  imprisonment  at  not  less  than years  in  the 

penitentiary.** 

The  court  instructs  the  jury  that  if  they  fail  to  find  a  verdict  ac- 

cprding  to  the  law  as  declared  in  instruction  No. ,  but  shall 

find  and  believe  from  the  evidence  that  at  the  county  of 

and  state  of ,  at  any  time  before  the day  of , 

the  defendant  willfully,  premeditatedly,  and  of  his  malice  afore- 
thought did,  with  a  dangerous  and  deadly  weapon,  to  wit,  a  heavy 
wooden  club  (if  you  find  such  club  to  be  a  deadly  weapon),  strike, 

beat,  bruise,  wound,  and  fracture  the  skuU  of  one ,  inflicting 

on  her  a  mortal  wound  and  fracture,  from  which  said  mortal  wound 

and  fracture  the  said  — . ,  at  the  county  of ,  then  and  there 

instantly  died,  then  you  will  find  the  defendant  guilty  of  murder 
in  the  second  degree,  and  assess  his  punishment  at  imprisonment  in 
the  state  penitentiary  for  any  time  not  less  than years.** 

You  are  instructed  that,  if  you  find  from  the  evidence  beyond  a 

reasonable  doubt  that  at  the  county  of ,  in  the  state  of , 

at  any  time  before  the  finding  of  the  indictment  herein,  the  defend- 
ant did  unlawfully,  premeditatedly,  and  of  his  malice  aforethought, 
but   without   deliberation,   as   defined   in   these   instructions,   kill 

,  by  shooting  him  with  a  revolving  pistol,  then  and  there 

loaded  with  gunpowder  and  leaden  balls,  you  will  find  the  defendant 
guilty  of  murder  in  the  second  degree,  and  assess  his  punishment 
at  imprisonment  in  the  penitentiary  for  a  term  of  not  less  than 
« years.** 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  at  the  county  of and  state  of  — ,  at  any  time 

before  the ,  the  defendant  did  willfully,  premeditately,  and 

fiT  state  v*  Minor,  92  S.  W.  466, 193  »•  State  v.  Brown,  79  S.  W.  Ull, 

Mo.  597.  181  Mo.   192. 

«8  State  V,  Kinder,  83  S.  W.  964,  «o  state  v.  Marsh,  71  S.  W.  1003, 

184  Mo.  276.  171  Mo.  523. 
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of  his  malice  aforethought,  but  without  deliberation,  shoot 


with  a  loaded  shotgun,  inflicting  upon  him  a  mortal  wound,  from 
which  said  mortal  wound  the  said ,  within  one  year  there- 
after, at  the  county  of and  state  of ^  died,  then  you  will 

find  the  defendant  guilty  of  murder  in  the  second  degree,  and  assess 
his  punishment  at  imprisonment  in  the  penitentiary  for  a  term  not 
less  than years.*^ 

§  2845(6).    Montana 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  beyond 

a  reasonable  doubt  that  the  defendant  murdered ,  and  you 

do  not  find  him  guilty  of  murder  in  the  first  degree,  you  should  find 
him  guilty  of  murder  in  the  second  degree.  Murder  in  the  second 
degree  is  the  unlawful  killing  of  a  human  being  with  malice  afore- 
thought, either  express  or  implied,  where  the  killing  is  not  done 
deliberately,  or  with  some  degree  of  coolness,  or  in  any  one  of  the 
ways  specified  in  the  definition  of  murder  in  the  first  degree.** 

I  2845(7).    North  Carolina  ■ 

You  are  instructed  that  murder  in  the  second  degree  is  the  unlaw- 
ful killing  of  a  human  being  by  a  person  who  has  formed  in  his 
mind  a  purpose,  design,  or  intention  unlawfully  to  kill  with  malice, 
but  without  premeditation  and  deliberation.*' 

You  are  instructed  that,  if  you  find  from  the  evidence  beyond  a 
reasonable  doubt,  the  burden  being  upon  the  state,  that  the  pris- 
oner intentionally  shot  the  deceased  with  a  pistol  and  inflicted  a 
wound  which  caused  his  death,  malice  in  that  event  is  implied,  and 
the  prisoner  is  deemed  to  be  g^uilty  of  murder  in  the  second  degree, 
and,  in  that  event,  this  will  be  your  verdict,  unless  the  prisoner  is 
guilty  of  murder  in  the  first  degree.** 

§  2845(8).    North  Dakota 

You  are  instructed  that  murder  in  the  second  degree  difters  from 
murder  in  the  first  degree  only  in  the  fact  that  as  to  the  second 
degree  there  is  no  premeditation  or  deliberation.  Thus,  where  a 
person  forms  a  design  to  kill  in  the  midst  of  a  conflict  and  immedi- 
ately executes  such  design,  the  killing  is  not  premeditated,  and  is 
therefore  no  higher  offense  than  murder  in  the  second  degree.^ 

I  2845(9).    Pennsylvania 

The  jury  are  instructed  that  the  commonwealth  contends  that 
that  testimony  is  sufficient  to  warrant  you  in  finding  that  there  was 
this  formed  design  upon  the  part  of  the  defendant,  and  that  it  was 

«i  State  V.  Hudspeth,  60  S.  W.  136,  «*  State  v.  Cameron,  81  S.  R  748, 

159  Mo,  178.  166  N.  C.  379. 

oa  State  v.  McGowan,  93  P.  562,  36  <6  state  v.  Mueller,  168  N.  W.  66, 

Mont.  422.  40  N.  D.  35. 

«3  state  v.  Cameron,  81  S.  E.  748, 
166  N.  C.  379. 


3131  HOMiciDD  §  2845(10) 

a  willful  and  deliberate  murder,  and  that  he  pointed  the  revolver 
with  the  intent  to  take  life.  Of  course,  if  a  man  points  a  deadly 
weapon  at  a  vital  part  of  a  man's  body,  you  can  infer  that  there 
was  an  intent  to  take  life.  If  you  find  present  all  the  ingredients  to 
which  I  have  referred,  that  there  was  this  willful,  deliberate,  pre- 
meditated, felonious,  and  malicious  murder,  with  the  specific  in- 
tent to  take  life,  that  this  man  had  an  opportunity  to  think  about 
it  and  deliberate  over  it  and  formed  his  plan,  and  carried  it  into 
effect;  understanding  the  effect  of  it,  and  did  it  with  a  wicked  heart, 
then  that  would  be  murder  in  the  first  degree.  On  the  other  hand,  if 
you  think  that  all  the  elements  that  I  have  just  referred  to  were 
present,  but  that  he  did  not  intend  to  take  life  and  only  intended  to 
do  grave  bodily  injury,  then  you  can  find  a  verdict  of  guilty  of 
murder  in  the  second  degree.** 

§  2845(10).    Texas 

You  are  instructed  that  malice  is  also  a  necessary  ingredient  of 
the  offense  of  murder  in  the  second  degree.  The  distinguishing 
feature,  however,  so  far  as  the  element  of  malice  is  concerned,  is 
that  in  murder  in  the  first  degree  malice  must  be  proved,  to  the 
satisfaction  of  the  jury,  beyond  a  reasonable  doubt,  as  an  existing 
fact,  while  in  murder  in  the  second  degree  malice  will  be  implied 
from  the  facts  of  an  unlawful  killing.  Now,  if  you  believe  from  the 
evidence  in  this  case,  beyond  a  reasonable  doubt,  that  the  defend- 
ant in  the  county  of and  state  of ,  on  or  about  the 

day  of ,  as  alleged,  with  his  implied  malice,  did  shoot 

with  a  gun  and  thereby  kill  the  said ,  as  charged  in 

the  indictment,  you  will  find  him  guilty  of  murder  in  the  second 
degree,  and  assess  his  punishment  at  confinement  in  the  state  peni- 
tentiary for  any  period  that  the  jury  may  determine  and  state  in 
their  verdict,  provided  it  be  not  less- than years.*' 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant,  with  a  deadly  weapon,  the 
same  being  a  gun,  and  an  instrument  reasonably  calc\ilated  and 
likely  to  produce  death  by  the  mode  and  manner  of  its  use,  in  sud- 
den passion,  and  while  sane*,  as  hereinafter  charged,  with  the  in-' 
tent  to  kill,  did  unlawfully  and  with  implied  malice  aforethought 

shoot  and  thereby  kill  the  said ,  as  charged  in  the  indictment, 

you  will  find  him  guilty  of  murder  in  the  second  degree,  and  as- 
sess his  punishment  at  confinement  in  the  penitentiary  for  any 
period  that  the  jury  may  determine  and  state  in  their  verdict,  pro- 
vided it  be  for  not  less  than years.** 

•«  Commonwealth    v.    Reeves,    110  State,  158  S.  W.  521,  71  Tex.  Cr.  R. 

A.  158,  267  Pa.  361.  101. 

•7  Witty  V.  State,  171  S.  W.  229,  ««  Witty  v.  State,  171  S.  W.  229.  75 

75    Tex,    Cr.    R,    440;     Brookins   v.  Tex.  Cr.  R.  440. 


§  2845(10)  INSTRUCTIONS  TO  JURIES  3132 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  in 

this  case  beyond  a  reasonable  doubt  tliat  in county,  state 

of ,  on  or  about ,  defendant  did  unlawfully  kill 

by  shooting  him  with  a  gun,  but  you  do  not  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  killing  was  done  with 
express  malice  (as  hereinbefore  defined),  and  unless  you  believe 
that  the  evidence  under  the  law  as  given  you  in  this  charge  tends  to 
reduce  the  offense  to  manslaughter,  or  to  justify,  mitigate,  or  ex- 
cuse' the  defendant's  act,  then  from  such  unlawful  and  intentional 
killing,  the  law  would  imply  malice,  and  the  killing  would  be  upon 
implied  malice,  and  would  be  murder  in  the  second  degree,  and  if 
you  so  find  beyond  a  reasonable  doubt  you  will  convict  the  defend- 
ant of  murder  of  the  second  degree  and  assess  his  punishment  at 
confinement  in  the  penitentiary  for  any  number  of  years  you  may 
agree  upon,  provided  it  be  for  not  less  than .•• 

You  are  instructed  that,  in  this  case,  if  you  are  satisfie4  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant,  act- 
ing together  with  W.  as  a  principal,  as  the  term  "principal"  is  here- 
in defined  to  you,  with  a  gun,  did,  in  the  county  of  ,  state 
of ,  on  or  about  the  time  charged  in  the  indictment,  unlaw- 
fully shoot  and  thereby  kill  the  said ^,  and  if  you  are  further 

satisfied  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  in  so  doing  acted  upon  malice,  but  should  not  find  from 
the  evidence,  bfcyond  a  reasonable  doubt,  that  he  acted  upon  ex- 
press malice,  then  it  will  be  your  duty  to  find  the  defendant  guilty 
of  murder  in  the  second  degree,  and  to  assess  the  proper  punish- 
ment therefor.'® 

You  are  instructed  that,  if  you  find  beyond  a  reasonable  doubt 

that  the  defendant  shot  and  killed with  a  gun  with  malice 

aforethought,  and  you  do  not  find  beyond  a  reasonable  doubt  that 
such  killing,  if  any,  was  with  express  malice,  then  you.  will  con- 
vict the  defendant  of  murder  in  the  second  degree,  and  so  say  in 
your  verdict'* 

§  2846.    Same— Killing  in  passion  without  adequate  cause 

§  2846(1).    Missouri 

You  are  instructed  that  the  heat  of  passion  which  destroys  delib- 
eration, and  which  reduces  a  killing  from  murder  in  the  first  degree 
to  murder  in  the  second  degree,  must  be  a  heat  of  passion,  the  re- 
sult of  some  conduct  or  action  on  the  part  of  the  deceased,  such  as 
will  be  reasonably  calculated  to  arouse  passion  on  the  part  of  the 
defendant,  and,  in  this  connection,  you  are  instructed  that  it  is  not 

«»Overcash   v.   State,   148    S.   W.  ^^  MeMeans  v.  State^ll4  S.  W.837r 

701,  67  Tex.  Or.  R.  181.  05  Tex,  Cr.  R.  69. 

70  Bums  y.  State,  145  S.  W.  356» 
65  Tex.  Cr.  R.  175. 
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sufficient  to  reduce  the  killing  to  murder  in  the  second  degree  that 
defendant  was  in  a  heat  of  passion,  but  he  must  have  been  in  a  heat 
of  passion  produced  by  lawful  provocation  on  the  part  of  deceased, 
and  in  this  connection  you  are  further  instructed  that  the  fact  that 
deceased  impounded  or  took  up  the  cattle  of  defendant,  and  refused 
to  deliver  the  same  to  defendant  on  demand  therefor,  is  not  suffi- 
cient legal  provocation  to  reduce  the  killing  from  murder  in  the 
first  degree  to  murder  in  the  second  degree." 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 

that  at  the  county  of and  state  of ,  at  any  time  before 

,  the  defendant  shot with  a  loaded  shotgun,  inflicting 

upon  him  a  mortal  wound,  from  which  said  mortal  wound  the  said 

within  one  year  thereafter,  at  the  county  of  — —  and 

state  of ,  died,  and  that  the  defendant  fired  said  shot  while 

he  was  in  a  violent  passion,  suddenly  aroused  by  insulting  or 
abusive  language  spoken  by  deceased  to  him,  then  such  killing  was 
not  done  with  deliberation,  but  although  the  defendant  may  have 
fired  the  shot  while  in  a  violent  passion,  suddenly  aroused  by  in- 
sulting or  abusive  words  spoken  to  him  by  the  deceased,  yet,  if  such 
killing  was  done  willfully,  premeditatedly,  and  of  his  malice  afore- 
thought, as  explained  in  these  instructions,  the  defendant  is  guilty 
of  murder  in  the  second  degree." 

The  jury  are  instructed  that  the  word  "willful,"  as  used  in  the 
indictment,  means  intentionally,  that  is,  not  accidentally;  "delib- 
erately" means  in  a  cool  state  of  the  blood,  that  is,  not  in  fheJieat  of 
passion;  "premeditation"  means  thought  of  beforehand  for  any 
length  of  time,  however  short ;  "malice,"  in  these  instructions,  does 
not  mean  hatred  or  ill  will,  as  it  commonly  does,  but  it  means  the 
intentional  doing  of  a  wrongful  act;  "heat  of  passion,"  as  used 
in  these  instructions  means  a  condition  of  quick  anger  or  sudden 
injury  engendered  by  a  real  or  supposed  grievance  suffered  at  the 
time;  and  in  order  to  reduce  the  crime  from  murder  in  the  first 
degree  to  murder  in  the  second  degree  the  killing  must  be  done 
upon  the  instant  the  provocation  is  given,  before  the  blood  has 
time  to  cool  and  reason  to  resume  its  sway,  before  the  mind  has 
time  to  consider  the  character  and  gravity  of  the  acts  about  to  be 
done,  and  not  from  hatred  or  for  pre-existing  revenge." 

I  2846(2).     N«W  York 

The  jury  are  instructed  that,  if  the  defendant  in  this  case  shot 
the  revolver  in  a  sudden  passion  excited  by  what  the  deceased  had 
then  said  to  him,  that  she  did  not  want  anything  to  do  with  him, 

72  State  y.  Tucker,  103  S.  W.  27,  7s  state  y.  Hudspeth,  00  S.  W.  136,. 

232  Mo.  1.  '  169  Mo.  178. 

t«  State  y.  Jones,  78  Mo.  27& 
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would  not  have  anything  more  to  do  with  him  and  that  she  turned 
him  down  and  repulsed  his  advances,  and  by  her  treatment  of  the 
defendant  at  that  time,  for  an  instant,  for  a  moment,  while  he  was 
standing  in  the  hallway,  disturbed  his  reasoning  power,  his  reason- 
ing faculties,  and  deprived  him  of  the  capacity  to  reflect,  or  while 
he  was  under  the  influence  of  some  sudden  and  uncontrolled  emo- 
tion caused  or  brought  about  by  the  final  repulse  of  this  girl  or  the 
final  refusal  of  the  girl  to  have  anything  more  to  do  with  him,  and 
if  that  was  of  such  a  nature  as  to  deprive  him  of  his  power  to  form 
an  intent  and  deprive  him  of  his  mental  power  to  premeditate  and 
deliberate,  and  he  did  not  have  an  intent  to  kill,  and  did  not  pre- 
meditate and  deliberate  upon  it,  then  he  cannot  be  convicted  of 
murder  in  the  first  degree.'* 

§  2846(3).    Texas 

The  jury  are  instructed  that  the  instrument  or  means  by  which  a 
homicide  is  committed  are  to  be  taken  into-  consideration  in  judg- 
ing the  intent  of  the  party  offending.  If  the  instrument  be  one  not 
likely  to  produce  death  in  the  manner  used,  it  is  not  to  be  pre- 
sumed that  death  was  designed,  unless  from  the  manner  in  which  it 
was  used  such  intention  evidently  appeared.  If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant  struck 

with  a  gun,  and  that  said  gun,  in  the  manner  in  which  it  was 

used,  was  an  instrument  reasonably  calculated  to  produce  death  or 
serious  bodily  injury,  and  that  said  striking  was  with  an  instru- 
ment reasonably  calculated  to  produce  death  or  serious  bodily  in- 
jury, and  that  said  striking  was  in  a  sudden  transport  of  passion, 
aroused  without  an  adequate  cause,  and  that  by  said  stroke  with 

said  gun  the  said  defendant  killed  the  said ,  then  you  will 

find  the  defendant  guilty  of  murder  in  the  second  degpree,  and  assess 
his  punishment  at  confinement  in  the  penitentiary  for  any  term  of 
years  not  less  than years.'* 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  with  a  deadly  weapon  or  in- 
strument reasonably  calculated  and  likely  to  produce  death  by  the 
mode  and  manner  of  its  use,  in  sudden  passion  aroused  without 
adequate  cause  and  not  in  defense  of  himself  against  an  unlawful 
attack,  real  or  apparent,  reasonably  producing  a  rational  fear  or 
expectation  of  death  or  serious  bodily  injury,  and  not  under  cir- 
cumstances which  would  reduce  the  offense  to  the  grade  of  man- 
slaughter with  intent  to  kill,  did  unlawfully  and  with  implied  mal- 
ice shoot  and  thereby  kill  said as  charged  in  the  indictment, 

you  will  find  him  guilty  of  murder  in  the  second  degree  and  as- 

7  5  People  V.  GUbert,  d2  N.  B.  85,  t«  Crutchfleld  v.  State,  152  S.  W. 

109  N.  Y.  10,  20  Ann.  Cas.  700.  1053,  68  Tex.  Cr.  R.  468. 
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sess  his  punishment  at  confinement  in  the  penitentiary  for  any 
period  that  the  jury  may  determine  and  state  in  their  verdict,  pro- 
vided it  be  for  not  less  than years.'"' 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  with  a  deadly  weapon,  or 
instrument  reasonably  calculated  and  likely  to  produce  death  by  the 
mode  and  manner  of  its  use,  in  a  sudden  transport  of  passion,  with- 
out  adequate  cause,  and  not  in  defense  of  himself  against  an  un- 
lawful attack,  reasonably  producing  a  rational  fear  or  expectation 
of  death  or  serious  bodily  injury,  with  the  intent  to  kill,  did  with  a 

pistol,  within  the  county  of and  state  of ,  on  or  about 

the day  of ,  shoot  and  thereby  kill ,  as  charged 

in  the  indictment,  you  will  find  him  guilty  of  murder  in  the  second 
degree,  and  so  say  in  your  verdict,  and  assess  his  punishment  at 
confinement  in  the  state  penitentiary  for  any  period  that  the  jury 
may  determine  and  state  in  their  verdict,  provided  that  it  be  for 
not  less  than  years.'* 

The  jury  are  instructed  that  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  defendant  did  shoot  and  kill  said 

,  not  by  mistake,  but  intentionally,  but  that  at  the  time  of 

doing  so  he  was  laboring  under  such  a  passion  as  deprived  him  of 
the  power,  at  the  time  he  formed  that  intent  to  kill  her,  to  do  so 
with  a  considerate  and  deliberate  mind,  then  he  would  be  guilty  of 
murder  in  the  second  degree.'* 

§  2846(4).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  prisoner  and  the  deceased  became  involved  in  a 
sudden  quarrel,  without  any  previous  ill  feeling  or  bad  blood  be- 
tween them,  and  that  the  prisoner  used  insulting  language  to  the 
deceased,  and  that  the  deceased  came  down  out  of  the  cab  of  his 
engine  and  started  towards  the  prisoner,  either  with  the  purpose  of 
resenting  the  said  insults  or  of  asking  the  prisoner  what  he  meant 
by  the  language  he  had  used  towards  him,  and  that  the  prisoner 
then  shot  deceased  in  the  heat  of  passion,  brought  about  either  by 
the  quarrel  in  which  they  had  been  engaged  or  by  the  deceased 
advancing  upon  him,  or  that  the  shooting  was  not  done  with  the 
willful,  deliberate,  and  premeditated  intention  to  take  the  life  of 
the  deceased  or  to  do  him  serious  bodily  harm,  then  they  cannot 
find  him  guilty  of  murder  in  the  first  degree.*® 

TT  Best  v.  State.  125  S.  W.  909,  58  t©  White  v.   State,  72   S.   W.  173, 

Tex.  Cp.  R.  827.  44  Tex.  Cr.  R.  346,  63  L.  R.  A.  660. 

»«  Clark  V.  State,  120  S.  W.  179,  so  Bowles  v.  Ck>minonwealtli,  48  S. 

56  Dtec.  Cr.  R.  293.  B.  527,  103  Va.  816. 
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§  2847.    Same— Killing  peniCMi  other  than  one  intended 

You  are  instructed  that  if  you  find  and  believe  that  the  defend- 
ant, at  the  time  and  place  mentioned  in  the  second  instruction, 
feloniously,  willfully,  premeditatedly,  and  of  his  malice  afore- 
thought, but  without  d<  liberation,  shot  at with  the  intention 

of  killing  him,  but  missed  him,  and  thus  accidentally  shot  and 

killed ,  then  you  will  find  the  defendant  guilty  of  murder  in 

the  second  degree,  although  you  may  believe  that  the  defendant  at 
the  time  did  not  intend  to  shoot  or  kill  the  said .^^ 

§  2848.  Same — New-bom  babe  dying  because  of  assault  on  mother 
while  pregnant  with  the  child 

You  are  instructed  that,  if  a  woman  be  quick  with  child,  and, 
by  a  potion  or  otherwise,  killeth  it  in  her  womb,  or  if  a  man  beat 
her,  whereby  the  child  dieth  in  her  body,  and  she  is  delivered  of  a 
dead  child,  this  is  a  great  misprision,  but  no  murder;  but  if  the 
child  be  born  alive,  and  dieth  of  the  potion  or  battery,  this  is  mur- 
der. This  is  the  doctrine  of  the  common  law,  and  would,  under 
our  statute,  be  murder  in  the  second  degree.  No  malice  need  be 
shown  in  a  case  of  this  character,  beyond  that  inferred  from  the 
act  stated ;  yet  it  is  essential  that  the  defendant  should  know  that 
the  woman  was  quick  with  child,  and  intentionally  inflict  the  bat- 
tery.** 

The  jury  are  instructed  that  if,  from  the  evidence,  you  should  be- 
lieve, beyond  a  reasonable  doubt,  that  the  defendant,  in  

county,  state  of ,  within  the  time  covered  by  the  indictment, 

intentionally  beat  his  wife,  while  she  was  quick  with  child,  know- 
ing that  she  was  quick^with  child,  and  that  she  afterwards  gave 
birth  to  the  child,  and  that  it  was  bom  alive,  and  afterwards  died 
in  consequence  of  the  injuries  received  while  in  its  mother's  womb 
by  the  beating  intentionally  inflicted  upon  its  mother  by  the  defend- 
ant, he,  the  defendant,  would  be  guilty  of  murder  in  the  second  de- 
gree, and  it  would  be  your  duty  in  that  event  to  return  a  verdict 
accordingly.**  ^ 

§  2849.    Same — Implied  malice 
I  2849(1).    Delaware 

The  court  instructs  the  jury  that  murder  of  the  second  degree 
is  where  the  crime  is  committed  with  implied  malice ;  that  is,  when 
•the  malice  is  not  express  as  in  murder  of  the  first  degree,  but  is 
a  conclusion  of  law  from  the  facts  proved.  It  is  where  there  is  no 
deliberate  mind  or  formed  design  to  take  life,  but  where  the  killing 

«i  State  V.  Tucker,  133  S.  W.  27,  «•  Clarke  v.  State,  23  So.  071,  117 

232  Mo.  1.  Ala.  1,  67  Am.  St  Rep.  157. 

82  Clarke  v.  State,  23  So.  671,  117 
Ala.  !•  67  Am.  St  Rep.  157. 
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was  done  without  justification  or  excuse  and  without  provocation 
or  sufficient  provocation  to  reduce  the  offense  to  manslaughter. 
When  the  killing  is  done  without  design  and  premeditation,  but  un- 
der the  influence  of  a  wicked  and  depraved  heart,  or  with  a  cruel 
and  reckless  indifference  to  human  life,  the  law  implies  malice  and 
makes  the  offense  murder  of  the  second  degree.** 

i  2849(2).    Texas 

You  are  instructed  that  "implied  malice"  is  that  which  the  law  in- 
fers from  or  imputes  to  certain  acts,  however  suddenly  done.  Thus 
when  the  fact  of  an  unlawful  killing  is  established,  and  the  facts 
do  not  establish  express  malice  beyond  a  reasonable  doubt,  nor 
tend  to  mitigate,  excuse,  or  justify  the  act,  then  the  law  implies 
malice,  and  the  murder  is  in  the  second  degree ;  and  the  law  does 
not  further  define  murder  in  the  second  degree  than  if  the  killing 
is  shown  to  be  unlawful,  and  there  is  nothing  in  evidence  on  the 
one  hand  showing  express  malice,  and  on  the  other  hand  there  is 
nothing  in  evidence  that  will  reduce  the  killing  below  the  grade 
of  murder,  then  the  law  implies  malice,  and  the.  homicide  is  mur- 
der in  the  second  degree.*" 

You  are  instructed  that  the  next  lower  grade  of  culpable  homi- 
cide than  murder  in  the  first  degree  is  murder  of  the  second  de- 
gree. Malice  is  also  a  necessary  ingredient  of  the  offense  of  mur- 
der in  the  second  degree.  The  distinguishing  feature,  however,  so 
far  as  the  element  of  malice  is  concerned,  is  that  in  murder  in  the 
first  degree  malice  must  be  proved  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt  as  an  existing  fact,  while  in  murder 
in  the  second  degree  malice  will  be  implied  from  the  fact  of  an 
unlawful  killing.** 

F.    Manslaughter 

I.    In  General 

§  2850.    What  constitutes 

f  2850(1).   Arkansas 

You  are  instructed  that  "manslaughter**  is  the  unlawful  killing 
of  a  human  being  without  malice,  express  or  implied,  and  without 
deliberation.    Manslaughter  may  be  voluntary  or  involuntary.*'' 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence tiiat  the  defendant  killed  the  deceased  in  the  commission  of 
an  unlawful  act,  without  malice  and  without  means  calculated  to 
produce  death,  or  in  the  prosecution  of  a  lawful  act  done  without 

«*  State  V.  Prettyman,  100  A,  476,  sc  Barton  v.  State,  lU  S.  W.  1042, 

6  Boyce,  462.  63  Tex.  Cr.  E.  443. 

•5  Hlckg  V.  State,  171  S.  W.  755,  87  Gllmore  v.  State,  122  &  W.  493, 

75  Tex.  Cr.  R.  461.  02  Ark.  205. 
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due  caution  or  circumspection,  it  would  only  be  manslaughter,  and 
you  should  so  find.** 

(  2850(2).    Colorado  ^' 

The  court  instructs  the  jury  that  the  critne  of  murder  requires 
the  mind  to  have  acted  from  deliberation  and  intelligence,  and  when 
it  is  clouded  by  a  passion,  apparently  irresistible,  in  a  reasonable 
person,  the  killing  is  only  manslaughter.** 

{  2850(3).    Dolaware 

You  are  instructed  that  manslaughter  is  termed  homicide  and  is 
so  called  because  it  is  the  killing  of  a  human  being;  but  it  is  not 
malicious  homicide,  and  is,  therefore,  unlike  murder,  which  contains 
•  malice.    It  is  the  unlawful  killing  of  another,  without  malice,  ex- 
press or  implied,  and  is  either  voluntary  or  involuntary .*• 

(  2850(4).    Florida 

The  court  instructs  the  jury  that  the  killing  of  a  human  being 
by  the  act,  procurement,  or  culpable  negligence  of  another,  in  cases 
where  such  killing  shall  not  be  justifiable  or  excusable  homicide,  as 
hereinafter  defined,  nor  murder  in  any  of  its  degrees,  is  manslaugh- 
ter. Thus  a  killing  done  in  sudden  heat  of  passion,  without  any 
premeditated  design  to  effect  death,  but  not  done  under  such 
circumstances  as  would  make  it  justifiable  homicide  as  hereinafter 
defined,  would  be  manslaughter.  And  where  two  men  engage  in 
mutual  combat,  both  being  at  fault,  and  neither  being  the  aggressor 
more  than  the  other,  and  in  such  combat  one  slays  the  other,  such 
killing  is  manslaughter.** 

§  2850(5).     Illinois 

The  court  instructs  the  jury  that  manslaughter  is  the  unlawful 
killing  of  a  human  being,  without  malice,  express  or  implied,  and 
without  any  mixture  of  deliberation  whatever.  It  must  be  volun- 
tary, upon  a  sudden  heat  of  passion,  caused  by  a  provocation  ap- 
parently sufficient  to  make  the  passion  irresistible  or  involuntar}-,. 
in  the  commission  of  an  unlawful  act,  or  a  lawful  act,  without  due 
caution  or  circumspection.** 

f  2850(6).    iadlana 

The  jury  are  instructed  that  manslaughter  is  the  unlawful  killing 
of  a  human  being  without  malice,  express  or  implied,  either  volun- 
tarily upon  a  sudden  heat,  or  involuntarily,  but  in  the  commission 
of  some  unlawful  act ;  and  if  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  defendant  did  the  killing  unlawfully  and 

«8 Ackers  v.  State,  83  S.  W.  909,  •©State  v.  L<Jng  (O.  &  t)  108  A. 

73  Ark.  262.  36,  7  Boyce,  397. 

«»  May  V.  People,  6  P.  816,  S  C^olo.  »i  Disney  v.  State,  73  So.  598.  72 

210.  Fla.  492. 

»2  Greschia  V.  People,  53  111.  295. 
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voluntarily,  but  in  a  sudden  heat  and  transport  of  passion,  or  in- 
voluntarily in  the  commission  of  an  unlawful  act  and  without  mal- 
ice, express  or  implied,  then  the  offense  would  be  manslaughter,  and 
you  should  so  find  him  guilty.*' 

i  2850(7).     Iowa 

You  are  instructed  that  if  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  did  take  the  life  of  the  said 

by  means  of  the  weapon  described  in  the  indictment,  and 

that  the  killing,  if  any,  was  done  in  the  heat  of  blood  or  passion, 
upon  a  sudden  quarrel,  and  upon  reasonable  provocation,  and  with- 
out malice,  express  or  implied,  and  you  further  so  find  that  it  was 
not  justifiable  o'r  excusable,  he  is  guilty  of  manslaughter,  unless  you 
find,  under  instructions  hereafter  given,  that  defendant  was  not 
accountable  for  his  acts  on  account  of  insanity .•* 

§  2850(8).    Mioiiigan 

You  are  instructed  that  manslaughter  is  the  unlawful  killing,  of 
another  without  malice,  express  or  implied.  The  offense  is  one  that 
is  committed  without  malice  or  premeditation,  the  result  of  tem- 
porary excitement  by  which  the  control  of  the  reason  is  disturbed, 
rather  than  from  any  wickedness  of  the  heart  or  cruelty  or  reck- 
lessness of  disposition.  The  general  rule  is  that  reason  should,  at 
the  time  of  the  act,  be  disturbed  or  obscured  by  passion,  to  any  ex- 
tent which  might  render  ordinary  men  of  fair,  average  disposition, 
liable  to  act  rashly  or  without  due  deliberation  or  reflection,  and 
from  passion  and  lack  of  reason  rather  than  from  judgment.** 

9  2850(9).     Mississippi 

The  court  charges  the  jury  that  the  killing  of  a  human  being, 
without  malice,  in  the  heat  of  passion,  without  authority  of  law, 
and  not  in  necessary  self-defense,  is  manslaughter,  and  if  you  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant so  killed ,  you  will  find  him  guilty  of  manslaughter.** 

S  2850(10).    North  Carolina 

You  are  instructed  that  manslaughter  is  the  unlawful  killing  of 
a  human  being  without  malice,  express  or  implied,  and  without  de- 
liberation or  premeditation.*'' 

{  2850(11).   South  Carolina 

The  jury  are  instructed  that  manslaughter  is  taking  the  life  of  a 
fellow  being  in  sudden  heat  and  passion,  superinduced  upon  a  suffi- 
cient legal  provocation.** 

•s  Powers  v.  State,  87  Ind.  144.  »8  Martin  ▼.  State,  78  So.  64,  112 

»4  State  V.  Hockett,  30  N.  W.  742,      Miss.  365. 
70  Iowa,  442.  «t  state  v.  Cameron,  81  S.  E.  748, 

•B  People  v.  Droste,  125  N.  W.  87,      166  N.  C.  379. 
160  Mich.  66.  98  state  v.  Foster,  45  S.  E.  1,  66 

S.  C.  469. 
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§  2850(12).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant,  with  a  deadly  weapon,  in 
a  sudden  passion  arising  from  an  adequate  cause,  as  the  cause 
has  been  hereinbefore  explained,  and  not  in  defense  of  himself 
against  an  unlawful  attack  producing  a  reasonable  expectation  or 
fear  of  death  or  serious  bodily  injury,  with  intent  to  kill,  did,  in 

the  county  of and  state  of ,  on  or  about ,  as 

allejg"ed,  shoot  witli  a  gun,  and  thereby  kill,  said ^  as  charged 

in  the  indictment,  you  will  find  the  defendant  guilty  of  manslaugh- 
ter, and  assess  his  punishment  at  imprisonment  in  the  state  pen- 
itentiary for  a  term  of  not  less  than years  nor  more  than 

years.** 


You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  by  his  own  willful  and 
wrongful  acts,  if  any,  went  to  where  the  deceased  was  killed,  for 
the  unlawful  and  willful  purpose  of  provoking  a  difficulty  with 
him,  with  the  unlawful  and  willful  purpose  and  intention  to  com- 
mit an  assault  and  battery  upon  the  deceased,  and  you  further 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant did  some  act  or  used  language  or  did  both,  with  the  unlaw- 
ful and  willful  intention  of  producing  an  occasion  to  bring  on  a 
difficulty  and  to  commit  an  assault  and  battery  upon  deceased,  and 
that  such  acts  or  language  or  both  of  the  defendant,  if  any  such 
there  were,  were  reasonably  calculated  under  the  circumstances  at 
the  time  to  provoke  a  difficulty  with  the  deceased,  and  that  such 
acts*  or  language  or  both,  if  any  such  there  was,  of  defendant  caused 
the  deceased  to  attack  the  defendant  with  a  knife,  and  that  the  de- 
fendant cut  or  stabbed  the  deceased  with  a  knife,  and  thereby  killed 
him  in  order  to  save  his  own  life,  then  if  you  so  find,  you  are  in- 
structed that  the  defendant's  plea  of  self-defense  will  not  avail  him, 
and  the  homicide  would  be  manslaughter,  and,  if  you  so  find  from 
the  evidence  beyond  a  reasonable  doubt,  you  will  find  the  defendant 
guilty  of  manslaughter,  and  assess  the  penalty  as  prescribed  in  this 
charge.* 

The  jury  are  instructed  that,  in  this  case,  if  you  should  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant,  on 
or  about  the  time  charged  in  the  indictment,  did  shoot  and  thereby 

kill  the  said at  the  time  he  did  so,  and  that  the  actions  and 

words  of  the  deceased,  together  with  all  the  facts  and  circumstances 
in  evidence,  had  produced  in  the  mind  of  the  defendant  sudden 
passion,  such  as  anger,  rage,  sudden  resentment  or  terror,  render- 
ing it  incapable  of  cool  reflection,  and  that  under  the  immediate 
influence  thereof,  in  the  county  of and  state  of ^  the 

»B  Bibb  y.  State,  215  S.  W.  312,  86  i  Atkison  v.  State,  182  S.  W.  KW. 

Tex.  Or.  R.  112.  •        79  Tex.  Cr.  R.  68. 
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defendant  shot  and  thereby  killed  the  deceased,  and  if  you  are  sat- 
isfied from  the  evidence,  beyond  a  reasonable  doubt,  that  such 
killing  was  neither  justified  nor  excused  by  law,  as  hereinafter  ex- 
plained to  you,  then  you  should  find  him  guilty  of  manslaughter  and 
assess  his  punishment  at  confinement  in  the  penitentiary  for  a 

term  of  years  not  less  than nor  more  than ,  as  you 

may  determine  and  state  in  your  verdict.* 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant,  with  a  deadly  weapon,  in  a 
sudden  transport  of  passion  aroused  by  adequate  cause,  as  the  same 
is  herein  explained,  and  not  in  defense  of  himself  against  an  unlaw- 
ful attack  reasonably  producing  a  rational  fear  of  death  or  serious 

bodily  injury,  did  shoot  with  a  pistol  and  thereby  kill ,  the 

deceased,  as  charged  in  the  indictment,  you  will  find  the  defendant 
guilty  of  manslaughter,  and  assess  his  punishment  for  ajiy  term  not 
less  than nor  more  than years.' 

§  2850(13).    WathlRBtoo 

I  now  direct  your  attention  to  the  crime  of  manslaughter,  which 
is  included  within  the  crimes  chatted  in  the  information;  and  I 
instruct  you  as  a  matter  of  law  that  if  you  are  satisfied  beyond  a 
reasonable  doubt  from  the  evidence  that  the  defendant  did  shoot 
and  kill  the  deceased,  in  the  manner  alleged  in  the  information,  in 
this  county  and  state,  and  further  find  that  such  killing  was  not 
purposely  done,  and  was  not  done  upon  deliberation  and  with  a  pre- 
meditated design  to  effect  the  death  of  the  deceased,  but  was  done  by 
the  defendant  without  any  design  to  effect  his  death,  and  that  it  was 
done  either  voluntarily  upon  sudden  heat,  or  involuntarily  but  in 
the  commission  of  some  unlawful  act,  and  are  satisfied  beyond  a 
reasonable  doubt  that  it  was  not  in  self-defense,  then  your  verdict 
should  be  that  the  defendant  is  guilty  of  manslaughter.  In  order 
to  reduce  voluntary  homicide  to  the  grade  or  degree  of  manslaugh- 
ter, it  is  necessary,  not  only  that  adequate  cause  exist  to  produce 
a  degree  of  anger,  rage,  and  sudden  resentment  or  terror  sufficient 
to  render  the  mind  incapable  of  cool  reflection,  but  also  that  such 
a  state  of  mind  did  actually  exist  at  the  time  of  the  commission  of 
the  offense.^ 

2.     Voluntary  Manslaughter 

§  2851.    Elements  of  voluntary  manslaughter 
I  2851(1).    Delaware 

You  are  instructed  that  voluntary  manslaughter  is  where  one 
kills  another  in  the  heat  of  blood,  and  usually  occurs  in  fighting  or 

«  Bums  v.  State,  145  S.  W.  356,*  65  Tex.  Cr.  R.  175. 
» Waters  V.  Stete,  114  S.  W.  628,  54  Tex.  Cr.  B.  822. 
*  State   V.   Totten,   121  P.   70.  67  Wash.  192. 
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under  great  provocation.  This  may  be  termed  the  common  kind 
of  manslaughter  and  is  probably  somewhat  familiar  to  you.* 

S  2851  <2).    Kentucky 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant,  in  this  county  on 

the day  of ,  and  before  the  finding  of  this  indictment, 

willfully  and  feloniously,  and  not  in  self-defense  as  defined  in  in- 
struction No.  ,  shot  and  killed  ,  with  a  pistol  loaded 

with  powder  and  ball  or  other  hard  substance,  then  you  will  find 
the  defendant  guilty — guilty  of  willful  murder,  if  the  shooting  was 
done  by  defendant  with  malice  aforethought;  guilty  of  voluntary 
manslaughter,  if  the  shooting  was  done  by  defendant  in  sudden 
heat  and  passion  or  in  sudden  affray  without  previous  malice.* 

The  court  instructs  the  jury  that,  if  you  shall  not  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant  has 

been  proven  guilty  of  murder  as  defined  in  instruction  No. 

above,  but  shall  believe  from  the  evidence  beyond  a  reasonable 

doubt  that  he  did,  in county,  and  before  the  finding  of  the 

indictment,  without  previous  malice  and  not  in  his  necessary  oi 
reasonably  apparent  necessary  self-defense,  but  in  a  sudden  affray 
or  in  sudden  heat  and  passion,  upon  a  provocation  reasonably  cal- 
culated to  excite  his  passions  beyond  the  power  of  his  control. 

shoot  and  kill ,  you  should  in  that  event  find  him  guilty  of 

voluntary  manslaughter  and  fix  his  punishment  at  confinement  in 
the  state  penitentiary  for  an  indeterminate  period  of  not  less  than 

years  nor  more  than years,  and  state  in  your  verdict 

the  minimu^i  and  maximum  period  that  he  shall  be  so  confined.' 

You  are  instructed  that,  if  you  shall  not  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant   has  been 

proven  guilty  as  defined  in  instruction  No.. ,  above,  but  shall 

believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant, in  this  county,  and  before  the  finding  of  the  indictment 
herein,  willfully,  feloniously,  and  in  sudden  heat  and  passion,  or 
in  sudden  affray,  and  without  previous  malice,  and  not  in  his  nec- 
essary or  reasonably  apparent  necessary  self-defense,  so  shot  at 

and  wounded as  that  he  then  and  there  died  thereby,  then 

the  defendant  is  guilty  of  voluntary  manslaughter  included  in  the 
indictment  herein,  and  you  ought  to  so  find.* 

You  are  instructed  that,  if  the  defendant,  "in  sudden  heat  and 
passion  or  in  sudden  affray,  and  without  previous  malice,  and  not 
in  his  necessary,  or  reasonably  apparent  necessary  self-defense,  so 

»  State  V.  Long  (O.  &  T.)  108  A.  /  Taylor  ▼.  Ck>nimon wealth,  188  S. 

36,  7  Boyee,  397.  W.  1087,  172  Ky.  136. 

«  Breckenridge    v.    Commonwealth,  «  Games  v.  Commonwealth,  142  S. 

197  S.  W.  395,  176  Ky.  686.  W.  723,  146  Ky.  425. 
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shot  and  wounded ,  as  that  he  then  and  there  died  thereby, 

then  the  defendant  is  guilty  of  voluntary  manslaughter,  included 
in  the  indictment  herein,  and  you  ought  to  so  find.* 

You  are  instructed  that  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  in  this  county,  and  before  the  find- 
ing of  the  indictment,  the  defendant,  in  sudden  aflFray,  or  in  sud- 
den heat  and  passion,  upon  a  provocation  reasonably  calculated 
to  excite  the  passions  of  the  defendant  beyond  the  power  of  his 

control,  willfully  killed by  shooting  him  with  a  pistol/ ^rom 

which  shooting  said presently  died,  then  you  will  find  the 

defendant  guilty  of  voluntary  manslaughter,  and  fix  his  punish- 
ment at  confinement  in  the  penitentiary  for  a  term  of  not  less  than 
years  nor  more  than years.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  in  this  county,  before  the 
finding  of  the  indictment  in  this  case,  did  unlawfully,  willfully,  fe- 
loniously, in  sudden  affray,  or  in  sudden  heat  or  passion,  and  with- 
out previous  malice,  not  in  his  necessary  or  apparently  necessary 
self-defense,  shoot  with  a  gun  or  pistol  loaded  with  powder  and 

leaden  ball,  or  other  hard  and  explosive  substances,  and  kill , 

you  should  find  the  defendant  guilty  of  voluntary  manslaughter, 
and  fix  his  punishment  at  confinement  in  the  state  penitentiary 

for  a  term  of  not  less  than nor  more  than years,  in 

vour   discretion.** 

§  2851(3).    MMtaiia 

The  jury  are  instructed  that  manslaughter  is  the  unlawful  killing 
of  a  human  being,  without  malice  or  any  mixture  of  deliberation. 
Voluntary  manslaughter  is  the  killing  of  a  human  being  by  another 
person  upon  a  sudden  heat  and  passion,  caused  by  a  provocation 
apparently  sufficient  to  make  the  passions  irresistible  in  a  reason- 
able person.** 

§  2851(4).    Toxas 

You  are  instructed  that  if  you  find  from  the  evidence,  beyond 

a  reasonable  doubt,  that  defendant,  in  county,  state  of 

,  about  ,  did  voluntarily  shoot  with  a  gun  and  kill 

,  then  if  you  shall  find  from  the  evidence  that  the  deceased, 

,  came  to  the  home  of  defendant  with  or  without  a  pistol 

after  dark,  and  stopped  in  the  front  yard,  or  if  he  snapped  a  pis- 
tol, if  any  he  had,  at  defendant,  and  that  such  acts,  ii^ny,  aroused 
in  the  mind  of  defendant  such  a  degree  of  anger,  r<|gc,  sudden  re« 
sentment,  or  terror  as  rendered  it  incapable  of  cool  reflection,  and 

•  Thurman  v.  Commonwealth,  134  n  Keeton   t.    Commonwealtb,  108 

S.  W.  174.  142  Ky.  347.  S.  W.  316.  32  Ky.  Law  Rep.  1164. 

10  Gordon   y.    Commonwealtli,  *  124  12  Territory  v.  Manton,  19  P.  387, 

S.  W.  806,  136  Ky.  608.  8  Mont.  05. 
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in  such  condition  he  shot  and  killed ,  or  if,  on  the  occasion 

in  question,  there  existed  any  condition  or  circumstance  which 
was  capable  of  creating,  and  which  did  create,  in  the  mind  of  de- 
fendant such  a  degree  of  anger,  rage,  sudden  resentment,  or  terror 
which  rendered  it  incapable  of  cool  reflection,  and  if  in  such  con- 
dition he  shot  and  killed ,  then  such  killing,  if  not  justifiable 

under  succeeding  instructions,  will  be  manslaughter,  and  you  will 
so  find." 

• 

§  28^<5).   West  Virginia 

The  court  instructs  the  jury  that  voluntary  manslaughter  is 
where  the  act  causing  death  is  committed  in  the  heat  of  sudden 
passion  caused  by  provocation ;  and  they  are  further  instructed  that 
if  they  believe  from  the  evidence  that  the  defendant,  in  the  heat 

of  sudden  passion,  caused  by  provocation,  killed at  the  time 

and  place  alleged  in  the  indictment,  they  should  find  the  defend* 
ant  guilty  of  voluntary  manslaughter,  unless  they  further  believe 
from  the  evidence  that  the  defendant  believed,  and  had  reason  to 
believe,  that  the  blow  which  resulted  in  's  death  was  nec- 
essary to  protect  his  own  life,  or  protect  himself  from  great  bodily 
harm,  and  that  the  necessity  of  inflicting  said  blow  was  not  brought 
about  by  the  defendant's  own  conduct^* 

§  2852.    Absence  of  malice 
S -2852(1).    Arkansas 

You  are  instructed  that  if  the  jury  believe  from  the  evidence  that 
the  defendant  killed  the  deceased  in  the  commission  of  an  un- 
lawful act,  without  malice  and  without  means  calculated  to  pro- 
duce death,  or  in  the  prosecution  of  a  lawful  act  done  without  due 
caution  or  circumspection,  it  would  only  be  manslaughter,  and 
you  should  so  find.^ 

§  2852(2).    Delaware 

You  are  instructed  that  manslaughter  is  the  unlawful  killing  of 
another  without  malice.  In  order  to  reduce  the  crime  to  man- 
slaughter the  provocation  must  be  very  great ;  so  great  as  to  pro- 
duce such  a  transport  of  passion  as  to  render  the  person  for  the 
time  being  deaf  to  the  voice  of  reason.  While  murder  proceeds 
from  a  wicked  and  depraved  heart  and  is  characterized  by  malice, 
manslaughter  results  not  from  malice  but  from  unpremeditated 
and  unreflecting  passion." 

I  2852(3).    Okteboma 

The  court Hlistructs  the  jury  that  every  person  who  unlawfully 
and  willfully,  but  without  malice,  strikes,  stabs,  wounds,  or  shoots 

IS  Dean  v.  State,  83  S..W.  816,  47  i»  Ackers  v.  State,  83  S.  W.  909, 

Tex.  Cr.  R.  248.  73  Ark.  262. 

"State  V.  Dickey,  37  S.   EL  695,  i«  State  v.  Naylor,   90  A,  880,  5 

48  W.  Va.  825.  Boyce,  99. 
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at,  or  otherwise  injures,  another,  of  tvhich  striking,  stabbing, 
wounding,  shooting,  or  oth^r  injury  such  other  person  dies,  is 
guilty  of  the  crime  of  manslaughter." 

§  2853.    Intention  to  kill 
See,  also,  post,  (  2856(2). 

The  court  instructs  the  jury  that  the  term  "willfully"  means  in- 
tentionally, designedly,  or  without  lawful  excuse.  To  make  a  per- 
son guilty  of  manslaughter,  he  must  have  willfully  done  the  act 
which  results  in  death,  but  it  is  not  necessary  that  he  should  have 
intended  to  kill.  If  he  willfully  did  the  act  which  caused  the 
death,  a  defendant  would  be  guilty  of  manslaughter  whether  he 
intended  to  kill  or  not.^* 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  in  what  is  now 

county  and  state  of ,  at  any  time  within years 

next  before  the  finding  of  the  indictment  in  this  case,  unlawfully 

and  willfully  struck,  wounded,  or  otherwise  injured ,  from 

the  effects  of  which  striking,  wounding,  or  injuring died, 

it  will  be  your  duty  to  convict  the  defendant  of  manslaughter." 

§  2854.    Killing  different  person  from  one  intended 

You  are  charged  that,  when  an  act  committed  is. the  unlawful 
homicide  of  a  different  person  from  the  one  intended,  and  is  with- 
out malice  aforethought,  and  is  done  while  the  mind  is  under  the 
immediate  influence  of  sudden  passion,  arising  from  an  adequate 
cause,  as  adequate  cause  has  been  hereinbefore  defined  to  you,  and 
renders  the  mind  at  the  time  incapable  of  cool  reflection,  the  act, 
if  a  crime,  would  be  of  no  higher  grade  than  manslaughter.*® 

§  2855.    Advising,  in  heat  of  passion,  to  kill  another 
You  are  instructed  that  if  you  believe  from  the  evidence  in  this 

case  beyond  a  reasonable  doubt  that < — ,  in ,  and  before 

the  finding  of  the  indictment  herein,  did  unlawfully,  willfully,  fe- 
loniously in  sudden  affray,  or  in  sudden  heat  of  passion,  without 
previous  malice,  and  not  in  the-  necessary,  or  to  him  apparently 
necessary,    defense    of    himself    or    his    mother,    cut,    stab,    and 

wound with  a  dirk  or  knife,  a  deadly  weapon,  from  which 

cutting,  stabbing,  and  wounding  the  said  then  and  there 

presently  died,  and  if  you  shall  further  believe  from  the  evidence 

beyond  a  reasonable  doubt  that  at  the  time  the  said so  cut, 

stabbed,  and  wounded  the  said  -^ the  said  defendant  was  then 

and  there  present,  unlawfully,  willfully,  feloniously  in  sudden  af- 

1 T  Miller  V.  State,  130  P.  813,  9  Okl.  i»  MUler  v.  State,  180  P.  818, 9  Okl. 

Cr.  55.  Cr.  56.  , 

18  MUler  V.  State,  130  P.  813,  9  Okl.  20  Anderson  v.  State,  217  S.  W.  390, 

Cr.  65,  86  Tex.  Cr.  R.  207.     See  post,  %  2880. 
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fray,  or  in  sudden  heat  of  passion,  and  not  in  her  necessary,  or  to 
her  apparently  necessary,  self-defense,  counseling  and  advising  the 
said to  do  the  said  cutting,  stabbing,  and  wounding,  or  aid- 
ing or  assisting  the  said  in  doing  said  cutting,  stabbing, 

and  wounding,  then  you  should  find  the  said  defendant  guilty  of 
voluntary  manslaughter^  and  fix  her  punishment  at  confinement  in 

the  state  penitentiary  for  any  length  of  time  not  less  than 

years  nor  more  than years,  in  your  discretion.*^ 

§  2856.    Sudden  passion  inspired  by  sufficient  provocation 
I  2856(1).   Alabama 

You  are  instructed  that,  when  passions  have  been  suddenly 
aroused  upon  a  sufficient  provocation,  in  order  that  such  may  re- 
duce a  killing  from  murder  to  manslaughter,  it  must  appear  that 
the  killing  was  done  under  the  influence  of  passion  promptly  acted 
upon.'  If  the  passions  did  not  have  sway,  and  were  allowed  to 
subside,  and  vengeance  or  malice  is  allowed  to  take  the  place 
of  passion,  and  the  killing  was  done  from  motives  of  vengeance 
or  malice,  such  killing  would  be  murder,  and  not  manslaughter." 

i  2856(2).    California 

The  jury  are  instructed  that  when  the  mortal  blow,  though  un- 
lawful, is  struck  in  the  heat  of  passion,  excited  by  a  quarrel,  sud- 
den and  of  sufficient  violence  to  amount  to  adequate  provocation, 
the  law,  out  of  forbearance  for  the  weakness  of  human  nature,  will 
disregard  the  actual  intent,  and  will  reduce  the  offense  to  man- 
slaughter ;  in  such  case,-  although  the  intent  to  kill  exists,  it  is  not 
that  deliberate  and  malicious  intent  which  is  an  essential  element 
in  the  crime  of  murder.** 

§  2856(3).    Delaware 

The  co'urt  instructs  the  jury  that  manslaughter  occurs  where  one 
person  unlawfully  kills  another  without  malice.  .In  order  to  re- 
duce the  crime  to  manslaughter,  the  provocation  must  be  very 
great — so  great  as  to  prodtice  such  a  transport  of  passion  as  to  ren- 
der the  person  for  the  time  being  deaf  to  the  voice  of  reason. 
While  murder  proceeds  from  a  wicked  and  depraved  spirit  and  is 
characterized  by  malice,  manslaughter  results  from  no  malignity, 
but  from  unpremeditated  and  unreflecting  passion.** 

I  2856(4).    South  Carolina 

You  are  instructed  that  manslaughter  is  taking  the  life  of  a  fel- 
low being  in  sudden  heat  and  passion,  superinduced  upon  a  suffi- 
cient legal  provocation.** 

*i  Steely  v.  CJommonwealth,  112  S.  as  People  v.  Chutuk,  124  P.  566,  18 

W.  655,   129  Ky,   624,   33  Ky.   Law      Cal.  App.  768. 
Rep.  1032.  .  24  state  v.  Creste,  «6  Ati.  214,  4 

22  Harrison  ▼.  State,  40  So.  568,      Boyce,   118. 
144  Ala.  20.  ss  state  ▼.  Foster,  45  S.  £.  1,  66 

S.  C.  469. 
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§  2856(5).    Texas 

You  are  instructed  that  the  next  lower  grade  of  culpable  homi- 
cide than  murder  in  the  second  degree  is  manslaughter.  Man- 
slaughter is  voluntary  homicide,  committed  under  the  immediate* 
influence  of  sudden  passion  arising  from  an  adequate  cause,  but 
neither  justified  nor  excused  by  law.  By  the  expression  "under 
the  immediate  influence  of  sudden  passion"  is  meant:  (1)  The 
provocation  must  arise  at  the  time  of  the  commission  of  the  of- 
fense, and  that  the  passion  is  not  the  result  of  former  provocation. 
(2)  The  act  must  be  directly  caused  by  the  passion  arising  out 
of  the  provocation.  It  is  not  enough  that  the  mind  is  merely  agi- 
tated by  the  passion  arising  from  some  other  person  than  the  party 
killed.  (3)  The  passion  intended  is  either  of  the  emotions  of  the 
giind  known  as  anger,  rage,  sudden  resentment,  or  terror,  render- 
ing it  incapable  of  cool  reflection.** 

The  jury  are  instructed  that  when  an  unlawful  killing  takes  place 
under  the  immediate  influence  of  sudden  passion,  and  no  cause 
exists  which  will,  under  the  law,  justify  or  excuse  its  commission, 
then,  in  order  to  determine  whether  such  homicide  is  murder  in 
the  second  degree  or  manslaughter,  the  true  test  is,  \^s  there  ade- 
quate cause  to  produce  such  passion?  If  such  adequate  cause  ex- 
isted, the  homicide,  if  not  justifiable,  would  be  manslaughter.*^ 

§  2857.    Character  or  force  of  passion 

You  are  instructed  that  the  passion  which  in  law  rebuts  the  im- 
putation of  malice,  so  as  to  reduce  the  killing  to  manslaughter, 
need  not  be  so  overpowering  as  for  the  time  to  shut  out  knowledge 
and  destroy  volition,  but  that  heated  condition  of  the  mind  that 
would  render  a  reasonable  man  deaf  to  the  voice  of  reason,  so.  that 
although  the  act  done  was  likely  to  produce  death,  it  was  not  the 
result  of  malignity  of  heart,  but  imputable  to  human  infirmity. 
There  is  no  necessity  that  the  reason  should  be  dethroned,  or  that 
the  slayer  should  act  in  a  whirlwind  of  passion,  but  there  must  be 
sudden  passion,  upon  reasonable  provocation,  apparently  sufficient 
to  make  the  passion  irresistible.** 

§  2858.    Necessity  of  adequate  cause  for  provocation 

The  jury  are  instructed  that,  if  the  intent  exists  and  the  killing 
is  unlawful,  it  will  be  murder,  even  though  done  upon  a  sudden 
quarrel  or  heat  of  passion,  unless  there  was  adequate  provoca- 
tion.** 

««  Wheeler  v.  State,  125  S.  W.  29,  as  May  v.  People,  6  P.  816,  8  Cola 

58  Tex.  Cr.  R.  296.  210. 

2T  Norris  v.  State,  61  S.  W.  498,  42  29  People  v.  Chutuk,  124  P.  566,  18 

Tex.  Gr.  B.  559.  Cal.  App.  768, 
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§  2859.    What  ccmstitutes  adequate  cause  for  provocation 
i  2859(1).    URited  States 

The  jury  are  instructed  that  manslaughter  is  the  killing  of  a  man 
unlawfully  and  willfully,  but  without  malice  aforethought.  Mal- 
ice aforethought,  as  I  have  defined  it  to  you,  must  be  excluded 
from  it;  that  is,  the  doing  of  a  wrongful  act  without  just  cause 
or  excuse,  and  in  the  absence  of  mitigating  facts,  in  such  a  way 
as  to  show  a  heart  void  of  social  duty,  and  a  mind  fatally  bent  up- 
on mischief,  must  be  out  of  the  case.  If  that  is  driven  out  of  the 
case,  then  if  it  is  a  crime  at  all  it  must  come  under  this  statute; 
it  must  come  under  this  definition  of  the  crime  of  manslaughter. 
TKe  common  law,  which  I  will  read  to  you,  defines  it  in  the  same 
way.  It  tells  you  in  a  little  broader  terms  what  kind  of  conditions 
it  springs  out  of.  Speaking  of  voluntary  manslaughter,  it  says  h 
is  the  willful  and  unlawful  killing  of  another  on  sudden  quarrel, 
or  in  the  heat  of  passion.  Let  us  see  what  is  meant  by  this  defini- 
tion. The  party  who  is  killed,  at  the  time  of  the  killing,  must  offer 
some  provocation  to  produce  a  certain  condition  of  mind.  Now, 
what  is  the  character  of  that  provocation  that  can  be  recognized 
by  the  law  ^s  being  sufficient  to  reduce  the  grade  of  the  crime 
from  murder  to  manslaughter?  He  cannot  produce  it  by  mere 
words,  because  mere  words  alone  do  not  excuse  even  a  simple 
assault.  Any  words  offered  at  the  time  do  not  reduce  the  grade 
of  the  killing  from  murder  to  manslaughter.  He  must  be  doing 
some  act — that  is,  the  deceased,  in  this  case,  the  party  killed — 
which  at  the  time  is  of  a  character  that  would  so  inflame  the.  mind 
of  tVie  party  who  does  the  killing  as  that  the  law  contemplates  he 
does  not  act  deliberately,  but  his  mind  is  in  a  state  of  passion,  in 
a  heat  of  passion,  where  he  is  incapable  of  deliberating.'* 

S  2859(2).    Colorado 

You  are  instructed  that  the  provocation  which  will  reduce  a 
voluntary  killing  from  the  crime  of  murder  to  that  of  manslaugh- 
ter must  be  a  serious  and  highly  provoking  injury,  inflicted  upon 
the  person  killing,  sufficient  to  excite  an  irresistible  passion  in  a 
reasonable  person,  or  an  attempt  by  the  person  killed  to  commit  a 
serious  personal  injury  on  the  person  killing.  In  other  words,  the 
passion  must  proceed  from  an  adequate  cause.  If  the  jury  find 
from  the  evidence  that  the  prisoner  refused  to  leave  the  deceased's 
saloon  upon  request,  and  that  it  became  necessary  to  remove  him 
in  order  to  clear  the  room  and  close  the  saloon,  and  that  he  was 
removed  for  this  purpose,  and  that  no  more  force  was  used  than 
was  reasonably  necessary  for  this  purpose,  then,  in  that  case,  the 
defense  that  the  killing  was  in  heat  of  blood,  upon  provocation,  is 

•0  Allen  V.  U.  S.,  17  S.  Ct  164,  164  U.  S.  402,  41  L.  Bd.  528. 
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not  available  to  the  prisoner,  because  not  proceeding  from  an  ade- 
quate cause.*^ 

You  are  instructed  that,  if  it  should  appear  from  the  evidence 
that  the  deceased  used  greater  force  than  was  reasonably  necessary 
to  remove  the  prisoner,  or  that  he  maltreated  or  injured  the  pris- 
oner outside  of  the  saloon,  or  that  the  deceased  violently  assaulted 
the  prisoner  within  the  saloon,  on  account  of  a  dispute  that  had 
arisen  as  to  whether  the  prisoner  had  paid  for  certain  drinks,  such 
assault,  excessive  force,  maltreatment,  or  injury  forms  matter  of 
provocation,  and  you  will  then  consider  whether  the  evidence  shows 
that  such  a  serious  and  highly-provoking  injury  was  thus  inflicted 
upon  the  prisoner  as  the  law  requires  to  reduce  the  killing  to  man- 
slaughter, or  whether  the  deceased  thus  attempted  to  commit  a 
serious  personal  injury  upon  the  prisoner  which  would  in  law  have 
the  same  effect;  and  you  will  further  consider  whether  such  injury, 
if  any  such  was  inflicted,  produced  in  the  mind  of  the  prisoner 
that  sudden,  violent  impulse  of  passion,  which  is  supposed  to  be 
irresistible,  and  whether  the  killing  was  the  result  thereof.** 

f  2859(3).    Illinois 

The  jury  are  instructed  that  in  cases  of  voluntary  manslaughter 
there  must  be  a  serious  and  highly  provoking  injury  inflicted  upon 
the  person  killing,  sufficient  to  excite  an  irresistible  passion  in  a 
reasonable  person,  or  an  attempt  by  the  person  killed  to  commit  a 
serious  personal  injury  on  the  person  killing.'* 

I  2859(4).   Missouri 

The  jury  are  further  instructed  that  no  words  of  abuse  or  vile 
names,  however  calculated  to  excite  indignation  or  anger,  are  suffi- 
cient to  reduce  the  crime  of  killing  to  a  lower  degree  than  mur4er, 
and  the  use  by  the  deceased  of  such  words  or  the  calling  of  such 
names  by  him  (if  you  find  from  the  evidence  that  he  did  lise 
such  words  or  call  such  names)  would  not  constitute  reasonable 
and  lawful  cause  or  provocation  on  the  part  of  the  defendant  to  use 
a  deadly  weapon  upon  the  deceased.  The  provocation  which  would 
reduce  the  crime  of  killing  to  a  lower  degree  than  murder  must 
consist  of  personal  violence  to  the  defendant,  or  the  danger  of  such 
personal  violence  must  have  been  apparent  and  imminent,  or  must 
have  appeared  to  the  defendant  to  be  apparent  and  imminent  at  the 
time  he  shot  and  killed  the  deceased  before  the  defendant  can  claim 
in  this  case  that  he  had  just  cause  or  provocation  to  use  upon 
the  deceased  a  deadly  weapon,  such  as  was  used  by  the  defendant 

»i  May  V.  People,  6  P.  816,  8  Colo.  m  Duncan  v.  People,  24  N.  E.  765, 

210.  134  lU.  110. 

3s  May  y.  People,  6  P.  816,  8  Colo. 
210. 
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in  this  case.  On  the  other  hand,  if  you  find  and  believe  from  the 
evidence  that  the  deceased  struck  the  defendant  with  his  fist  with 
force  and  violence,  or  assaulted  the  defendant  in  any  other  man- 
ner before  the  defendant  shot  the  .deceased,  then  such  violence  or 
such  assault  would  constitute  in  law  just  cause  or  provocation 
which  would  reduce  the  crime  below  the  degree  of  murder,  and, 
if  you  find  that  the  defendant  was  assaulted  by  the  deceased  br 
received  personal  violence  at  the  hands  of  the  deceased  before  the 
defendant  discharged  his  pistol  at  the  deceased,  and,  thereupon, 
while  in  the  heat  of  passion,  caused  by  such  assault  or  by  such  per- 
sonal violence,  he,  the  defendant,  shot  and  killed  ttit  deceased,  then, 
and  in  that  event,  you  should  convict  the  defendant  of  manslaugh- 
ter in  the  fourth  degree,  unless  under  other  instructions  given  you 
acquit  the  defendant  on  the  grounds  of  self-defense.** 

§  2859(5).   South  CaroliRa 

You  are  instructed  that  no  provocation  will  excuse  one  of  the 
crime  of  murder  where  the  weapon  used  indicates  an  intention  to 
take  life,  unless  such  provocation  is  accompanied  with  unlawful 
violence,  or  an  apparent  intention  to  do  great  bodily  harm.** 

You  are  instructed  that  manslaughter  is  defined  to  be  the  kill- 
ing of  a  person  under  sudden  heat  and  passion,  and  upon  provo- 
cation. That  leads  me  to  define  to  you  what  provocation  is.  Now, 
no  words,  however  opprobrious  or  offensive,  will  in  the  eyes  of 
the  law  be  sufficient  provocation  for  a  blow  of  any  kind,  much  less 
the  taking  of  life ;  but  words,  or  menacing,  threatening  language, 
accompanied  by  some  act  which  indicates  immediate  intent  to  carry 
that  threat  into  execution,  will  be  considered  sufficient  provocation ; 
but,  as  I  said  to  you,  not  a  slight  provocation.  It  must  be  a  great 
provbcation  to  justify  the  taking  of  human  life.** 

§  2859(6).    Toxas 

You  are  instructed  that  by  the  expression  "adequate  cause"  is 
meant  such  as  would  commonly  produce  a  degree  of  anger,  rage, 
resentment,  or  terror  in  a  person  of  ordinary  temper  sufficient  to 
render  the  mind  incapable  of  cool   reflection.     The  following  is 
deemed  adequate  cause:    An  assault  and  battery  by  deceased  on 
the  person  of  the  defendant,  causing  pain.    Any  condition  or  cir- 
cumstance which  is  capable  of  creating  and  does  create  sudden 
passion,  such  as  anger,  rage,  sudden  resentment  or  terror,  render- 
ing the  mind  incapable  of  cool  reflection,  whether  accompanied  by 
bodily  pain  or  not,  is  deemed  adequate  cause.     And  where  there 
are  several  causes  to  arouse  passion,  although  no  one  of  them  alone 
miglit  constitute  adequate  cause,  it  is  for  you  to  determine  wheth- 

«*  State  V.  Gleseke,  108  S.  W.  525.  209  Mo.  331. 
«»  State  Y.  Way,  17  S.  B.  39,  38  S.  C.  333. 
•«  State  v.  Bodie,  11  S.  B.  624,  33  8.  C.  U7. 
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er  or  not  all  such  causes  combined  might  be  su£ficient  to  do  so. 
Insulting  words  used  by  deceased  towards  defendant  are  not  such 
adequate  cause." 

You  are  instructed  that  by  the  expression  "adequate  cause"  is 
meant  such  as  would  commonly  produce  a  degree  of  anger,  rage, 
resentment,  or  terror  in  a  person  of  ordinary  temper  sufficient  to 
render  the  mind  incapable  of  cool  reflection.  The  following  are 
deemed  adequate  causes:  An' assault  and  battery  of  any  character 
of  violence  to  the  person  of  another,  which  produces  pain  or  blood- 
shed. In  order  to  reduce  a  voluntary  homicide  to  the  grade  of  man- 
slaughter, it  is  necessary  not  only  that  adequate  cause  existed  to  pro- 
duce the  state  of  mind  referred  to — that  is,  of  anger,  rage,  sudden 
resentment,  or  terror,  sufficient  to  render  it  incapable  of  cool  re- 
flection— but  also  that  such  state  of  mind  did  actually  exist  at  the 
time  of  the  commission  of  the  oflFense.  Although  the  law  provides 
that  the  provocation  causing  the  sudden  passion  must,  arise  at  the 
time  of  the  killing,  it  is  your  duty,  in  determining  the  adequacy  of 
the  provocation  (if  any),  to  consider  in  connection  therewith  all  the 
facts  and  circumstances  in  evidence  in  the  case,  and  if  you  find  that 
by  reason  thereof  the  defendant's  mind  at  the  time  of  the  killing 
was  incapable  of  cool  reflection,  and  that  said  facts  and  circum- 
stances were  sufficient  to  produce  such  state  of  mind  in  a  person 
of  ordinary  temper,  then  the  proof  as  to  the  sufficiency  of  the  prov- 
ocation satisfies  the  requirements  of  the  law,  and  so  in  this  case 
you  will  consider  all  the  facts  and  circumstances  in  evidence  in 
determining  the  condition  of  the  defendant's  mind  at  the  time  of 
the  alleged  killing,  and  the  adequacy  of  the  cause  (if  any)  produc- 
ing such  condition.  If  you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant,  with  a  deadly  weapon,  to  wit,  a 
knife,  in  a  sudden  passion  aroused  by  adequate  cause,  as  the  same 
is  herein  explained,  did  cut  and  stab  with  a  knife,  and  thereby 

killed, ,  the  deceased,  as  charged  in  the  indictment,  on  the 

day  of ,  you  will  find  the  defendant  guilty  of  man- 
slaughter, and  assess  his  punishment  at  confinement  in  the  state 

penitentiary  for  any  term  of  years  not  less  than nor  more 

than years.    You  are  instructed  that  if  the  deceased,  with  a 

knife  or  other  sharp  weapon,  did  about  the  time  or  just  prior  to 
the  killing  (if  defendant  killed  him)  cut  the  defendant  on  the  hand 
or  elsewhere,  or  make  any  other  assault  or  battery,  on  the  defend- 
ant, producing  pain  or  bloodshed,  this  would  be  adequate  cause.^ 

The  jury  are  instructed  that  any  condition  or  circumstance  which 
is  capable  of  creating  and  does  create  sudden  passion,  such  as  an- 
ger, rage,  sudden  resentment  or  terror,  rendering  the  mind  inca- 

«T  Albrecht  t.  State^  216  S.  W.  327,  •»  Wheeler  v.  State,  125  S.  W;  29, 

85  TesL.  Cr.  R.  519.  58  Tex.  Cr.  R.  296. 
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pable  of  cool  reflection,  whether  accompanied  by  bodily  pain  or  not, 
is  deemed  adequate  cause;  and  where  there  are  several  causes  to 
arouse  passion,  although  no  one  of  them  alone  constitutes  adequate 
cause,  it  is  for  you  to  determine  whether  or  not  all  such  causes 
combined  might  be  sufficient  to  do  so.  In  passing  upon  the  suffi- 
ciency of  the  provocation  and  on  the  effects  of  the  passion  upon  the 
mind  of  the  defendant,  you  may  consider  all  the  evidence  in  this 
case  *• 

You  are  instructed  that  by  the  expression  "adequate  cause"  is 
meant  such  as  would  commonly  produce  a  degree  of  anger,  rage, 
sudden  resentment,  or  terror  in  a  person  of  ordinary  temper  suffi- 
cient to  render  it  incapable  of  cool  reflection.  The  following  are 
deemed  adequate  causes:  (1)  Adultery  of  the  person  killed  with 
the  wife  of  the  person  guilty  of  the  homicide,  provided  the  killing 
occurred  as  soop  as  the  facts  of  an  illicit  connection  is  discovered ; 

(2)  insulting  words  or  conduct  of  the  person  killed  towards  the 
wife  of  the  party  guilty  of  the  homicide,  provided  the  killing  takes 
place  immediately  upon  the  happening  of  the  insulting  conduct; 

(3)  any  condition  or  circumstance  which  is  capable  of  creating,  and' 
which  does  create,  in  the  mind  of  the  person  guilty  of  the  homi- 
cide such  a  degree  of  anger,  rage,  sudden  resentment,  or  terror 
as  to  render  it  incapable  of  cool  reflection,  is  adequate  cause.** 

The  jury  are  instructed  that  in  this  case,  if  you  should  find  from 

the  evidence  that  the  defendant  shot  and  killed ,  and  that  at 

the  time  he  did  so  the  actions  and  words  of ,  taken  in  con- 
nection with  the  words  and  actions  of ,  the  age  and  relative 

strength  of  the  parties,  the  weapons  used  by  each,  if  any,  and  the 
demonstrations,  if  any,  made  by  either  at  the  time,  was  of  such  a 
nature  as  to  produce  adequate  cause  as  above  explained,  and  did 
produce  such  adequate  cause,  sufficient  to  render  defendant's  mind 
incapable  of  cool  reflection ;  and,  if,  under  the  immediate  influence 
of  anger,  rage,  sudden  resentment,  or  terror,  the  defendant  shot 

and  killed ;  and  if  you  are  satisfied  from  the  evidence,  beyond 

a  reasonable  doubt,  that  the  defendant  did  not  kill  said in 

self-defense — then  you  may  find  him  guilty  of  manslaughter.*^ 

You  are  instructed  that  any  condition  pr  circumstance  which  is 
capable  of  creating,  and  does  create,  sudden  passion,  such  as  anger, 
rage,  sudden  resentment,  or  terror,  rendering  the  mind  incapable 
of  cool  reflection,  whether  accompanied  by  bodily  pain  or  not,  is 
deemed  adequate  cause.** 

«»  Dobbe  V.  State,  113  S.  W.  923,  54  4i  Norris  v.  State,  61  S.  W.  403,  42 
Tex.  Or.  R.  550.  Tex.  Cr.  R.  569. 

*o  Brown  v.  State,  75  S.  W.  33,  45  4a  Bibb  v.  State,  215  S.  W.  312,  86 

Tex.  Cn  R.  139.  Tex.  Cr.  R.  112 ;   Norria  t.  States  61 

S.  W.  493,  42  Tex.  Or.  R.  558. 
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§  286D.    Looks,  gestures  or  words  as  constituting  provocation 

i  2860(1).  .  Alabama 

The  court  charges  the  jury  that  the  law  is  well  established  and 
settled  in  our  country  that  passion  aroused  by  mere  words  cannot 
reduce  homicide  below  the  offense  of  murder  in  the  second  degree.*' 

The  court  charges  the  jury  that  mere  words,  however  offensive, 
cannot  reduce  the  offense  of  homicide  to  manslaughter,  but  only  to 
murder  in  the  second  degree.**  , 

The  court  charges  the  jury  that  in  the  case  of  homicide  no  mere 
words  used  by  the  deceased  towards  the  defendant,  however  abus- 
ing or  insulting,  will  reduce  the  offense  or  degree  of  homicide  to 
less  than  murder.*' 

S  2860(2).   California 

The  jury  are  instructed  that  adequate  provocation  is  not  produced 
by  opprobrious,  contemptuous  actions  or  gestures,  without  an  as- 
sault upon  the  person,  or  trespass  against  lands  or  goods.** 

t  2860(3).    Delaware 

The  court  instructs  the  jury  that  no  looks  or  gestures,  however 
insulting,  no  words,  however  opprobrious  or  offensive,  can  amount 
to  a  provocation  sufficient  to  excuse  or  justify  even  a  slight  as- 
sault.*' 

§  2860(4).    Georgia 

The  court  instructs  the  jury  that  if  you  believe  that  to  be  the 
truth  of  the  case — that  the  homicide  was  committed  in  that  way, 
that  it  was  the  result  of  an  intentional  firing  by  this  defendant  of 
his  pistol  at  and  towards  his  wife,  and  that  there  was  no  provoca- 
tion therefor  other  than  the  said  remark — ^you  would  be  authorized 
to  find  the  defendant  guilty  of  the  crime  of  murder,  for  the  reason 
that  neither  words  nor  threats  nor  menaces  shall  be  sufficient  to 
reduce  a  homicide  from  murder  to  a  lower  offense  than  murder. 
The  words  thus  spoken  to  him,  if  in  consequence  of  those  words 
thus  spoken  he  deliberately  drew  his  pistol,  intentionally  fired,  and 
shot  into  her  body,  which  caused  her  death,  would  not  be  provoca- 
tion which  under  the  law  would  reduce  that  act  from  murder  to  a 
lower  grade  of  homicide  than  murder;  and  if  you  believe  that 
the  homicide  was  committed  in  that  way,  you  would  be  authorized 
to  find  the  defendant  guilty  of  the  crime  of  murder.** 

4t  Weaver  ▼.  State,  55  So.  956,  1  ««  Pe<^IeuL.Cbutiik,  124  P.  666,  18 

Ala.  App.  48.  Cal.  App.  tAT 

4«  Raines  y.  State,  40  So.  932,  147  «t  State   ▼.   Create,   86  A.  214*  4 

Ala.  691.  Boyce,  118 ;    State  v.  Cephus,  67  A. 

«s  Bondurant  v.  State,  27  So.  776,  160,  6  PennewUl,  160. 

125  Ala.  81.  49  Toomer  ▼.  State,  60  S.  £.  198, 

ISO  Ga.63. 
Inar.TO  Jubixs—IOS 
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The  jury  are  instructed  that  words,  threats,  menaces,  or  con- 
temptuous gestures  shall  not  be  sufficient  to  reduce  a  killing  from 
murder  to  manslaughter.  There  must  be  an  assault,  or  other  equiv- 
alent circumstances,  sufficient,  in  the  opinion  of  the  jury,  to  excite 
the  passion  and  exclude  all  idea  of  deliberation  whatever.^ 

t  2860(5).     Illinois 

The  jury  are  instructed  that  no  provocation,  by  words  only,  ad- 
dressed to  the  person  killing,  or  to  another  in  his  presence,  however 
opprobrious,  will  mitigate  an  intentional  killing  so  as  to  reduce  the 
killing  to  manslaughter;  and  although  the  jury  may  believe,  from 
the  evidence,  that  opprobrious  epithets  were  used  by  the  deceased 
to  the  defendant  W.  M.  in  defendant  B.  M.'s  presence,  yet  if  the 
jury  further  believe,  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendants  immediately  or  soon  thereafter  revenged  them- 
selves by  the  use  of  a  dangerous  and  deadly  weapon  in  a  manner 
likely  to  cause  the  death  of  the  deceased,  and  did  thereby  cause 
his  death  as  charged,  then  the  defendants  are  guilty  of  murder, 
and  the  jury  ought  so  to  find,  unless  they  shall  further  believe,  from 
the  evidence,  that  said  killing  was  reduced  to  manslaughter  or 
was  justifiable  upon  other  grounds,  or  by  other  than  the  use  by 
the  deceased  of  such  opprobrious  language.** 

I  2860(6).    Indiana 

You  are  instructed  that,  if  homicide  be  committed  in  a  sudden 
heat,  by  the  use  of  a  deadly  weapon,  no  provocation  by  mtrt 
words  will  reduce  the  killing  to  manslaughter.  The  question  should 
never  be :  Was  there  anger  merely  ?  But :  Was  there  legal  provo- 
cation to  such  anger?  The  use  of  a  dangerous  weapon  under  a 
provocation  by  words  only,  or  under  no  provocation,  is  always  evi- 
dence of  malice  aforethought.*^^ 

{  2860(7).     Kansas 

The  court  instructs  the  jury  that  no  words,  however  abusive  and 
insulting,  will  justify  an  assault,  or  will  constitute  a  sufficient  prov- 
ocation to  reduce  to  manslaughter  what  would  otherwise  be  mur- 
der." 

§  2861.    Assault  or  assault  and  battery  as  cause  for  provocation 
§  2861(1).    Alabama 

The  court  cha^rges  the  jury  that  if  they  believe  from  the  evidence 
that  the  killing  in  this  case  resulted  from  the  heat  of  passion,  en- 
gendered in  the  defei^ant  by  the  blow  struck  him  by  the  deceased 
at  the  time  of  the  fatal  difficulty,  and  that  the  killing  resulted  solely 

*»  Robinson  v.  State,  44  S.  E.  985,  6i  Welty  v.  State,  100  N.  Ek  73,  180 

118  Ga.  198.  Ind.  411. 

80  McCoy  V.  People,  51  N.  B.  777,  fis  state  v.  Buffington,  81  P.  465,  71 

175  lU.  224.  Kan.  804,  4  L.  R.  A.  (N.  SO  154. 
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from  anger  or  heat  of  passion  so  engendered,  the  defendant  cannot 
be  convicted  of  murder,  but  of  manslaughter,  at  the  most.*' 

i  2861(2).    Delaware 

You  are  instructed  that  a  slight  assault  cannot  excuse  the  killing 
of  the  assailant  with  a  deadly  weapon,  so  as  to  reduce  the  offense 
from  the  grade  of  murder  to  that  of  manslaughter.** 

I  2861(3).    Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  deceased  struck  the  defendant  with  his  crutch,  such  striking 
would  be  a  sufficient  provocation  to  reduce  the  grade  of  the  offense, 
if  the  jury  should  find  from  the  evidence  that  the  defendant,  by 
reason  of  such  provocation,  and  in  a  heat  of  passion  aroused  by  it, 
wtihout  malice  and  premeditation,  shot  and  killed  the  deceased,  but 
not  in  necessary  self-defense,  as  it  is  defined  in  other  instructions, 
and  the  offense  would  be  that  of  manslaughter  of  the  fourth  de- 
gree^** 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

at  the  county  of and  state  of ,  at  any  time  within 

years  next  before , approached  the  defendant 

in  a  threatening  manner,  and  assumed  an  attitude  which  gave  the 
defendant  good  reason  tq  believe,  and  he  did  believe,  that  the  said 

was  then  and  there  about  to  assault  with  an  iron  weight,  but 

not  under  such  circumstances  as  to  justify  the  defendant  on  the 
grounds  of  self-defense,  as  defined  in  these  instructions,  and  that 

such  assault  by  said provoked  on  the  part  of  the  defendant 

a  sudden  heat  of  passion,  and  that  in  such  heat  of  passion  the  de- 
fendant shot  the  said  ,  from  which  said  shooting  the  said 

within  one  year  thereafter  died,  then  you  will  find  the  de- 
fendant guilty  of  manslaughter  in  the  fourth  degree,  and  assess 
his  punishment  at  imprisonment  in  the  penitentiary  for  a  term  of 

years,  or  at  imprisonment  in  the  county  jail  not  less  than 

nor  more  than  months,  or  a  fine  of  not  less  than 

$ ,  or  at  both  a  fine  of  hot  less  than  $ and  imprisonment 

in  the  county  jail  not  less  than  nor  more  than months.** 

i  2861(4).    TtXM 

In  this  connection  you  are  instructed  that  an  assault  and  battery 
causing  pain  or  bloodshed  is  deemed  in  law  adequate  cause  to  pro- 
duce passion.  Therefore  you  are  instructed  that  if  you  believe  from 
the  evidence  that  on  the  occasion  in  question  the  deceased  struck 
the  defendant  with  his  hand  or  fist,  and  that  said  blow,  if  any, 
caused  the  defendant  pain  or  bloodshed,  and  you  further  believe 

6«  CaldweU   v.    Stete;   84   So.  272,  bb  State  v.  Brown,  87  S.  W.  519, 

203  Ala.  412.  188  Mo.  451. 

s«  SUte  V.   Cephus,  67  A.  150,  6  ce  state  v.  Hudspeth,  60  S.  W.  13G, 

Pennewill,  160.  159  Mo.  178. 
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that  said  assault  alone  or  in  connection  with  the  conduct  and  words, 

if  any,  of  the  deceased  and  his  mother,  Mrs. ,  or  either  of 

them,  at  the  time  were  not  sufficient  when,  coupled  with  all  the 
other  antecedent  circumstances  and  circumstances  at  the  time,  to 
create  in  the  mind  of  the  defendant,  viewing  the  same  as  it  reason- 
ably appeared  to  him  from  his  standpoint  at  the  time,  that  he  was 
in  danger  of  death  or  serious  bodily  injury  at  the  hands  of  the 
said  djeceased,  but  if  you  further  find  and  believe  from  the  evidence 
that  said  assault  alone  or  in  connection  with  the  conduct  and  words, 

if  any,  of  said  deceased,  and  said  Mrs. or  either  of  them,  at 

the  time,  coupled  with  all  the  antecedent  facts  and  circumstances 
and  facts  and  circumstances  at  the  time,  aroused  in  the  mind  of 
the  defendant  a  sudden  passion  either  of  anger,  rage,  sudden  resent- 
ment, or  terror,  rendering  the  mind  incapable  of  cool  reflection,  and 
acting  under  the  influence  of  such  passion,  if  any,  and  not  in  his 
own  justifiable  self-defense,  as  self-defense  is  hereinafter  defined  in 
this  cha^;ge,  he,  the  defendant,  with  the  intent  to  kill,  cut  the  de- 
ceased with  a  knife  and  thereby  killed  said  deceased,  then  his  oflFense 
would  not  be  of  a  higher  grade  than  manslaughter.*^' 

.  You  are  instructed  that  the  following  are  deemed  adequate 
causes :  An  assault  and  battery  producing  pain  or  bloodshed.  But 
an  assault  or  assault  and  battery  so  slight  as  to  show  no  intention 
to  inflict  pain  or  bloodshed  is  not  deemed  adequate  cause.** 

You  are  charged  that  if  you  believe  from  the  evidence,  beyond  a 

reasonable  doubt,  that  the  defendant  shot  and  killed and  not 

under  his  right  of  self-defense,  as  self-defense  is  explained  in  the 
general  charge,  and  yet  you  further  believe  from  the  evidence  that 
such  killing  took  place  under  the  immediate  influence  of  sudden 
passion,  such  as  anger,  rage,  resentment,  or  terror,  or  other  emo- 
tions of  the  mind  of  the  defendant  arising  from  deceased  having 
struck  him  or  slapped  him  or  struck  at  him  or  slapped  at  him,  if 
he  did  so  strike  or  slap,  rendering  the  mind  of  defendant  incapable 
of  cool  reflection,  you  will  find  the  defendant  only  guilty  of  man- 
slaughter, and  so  say  by  your  verdict.** 

You  are  instructed  that  an  assault  and  battery  by  deceased  upon 
defendant,  causing  either  pain  or  bloodshed,  would  in  law  consti- 
tute adequate  cause.  So  any  condition  or  circumstance,  or  com- 
bination of  conditions  and  circumstances,  considered  alone  or  col- 
lectively, capable  of  producing,  or  which  creates  sudden  passion, 
anger,  rage,  resentment,  or  sudden  terror,  rendering  the  mind  for 
the  time  incapable  of  cool  reflection,  would  constitute  adequate 
cause.    Where  there  are  several  causes  to  arouse  sudden  passion, 

«T  Gatlin  v.  State,  217  S.  W.  e98,  b9  Best  v.  States  120  S.  W.  909^  58 

86  Tex.  Cr.  R.  339.  Tex.  Or.  R.  327, 

ss  Snowberger  ▼.  State,  126  S.  W. 
878,  58  Tex.  Cr.  R.  530. 
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althoti£:h  no  one,  when  considered  alone,  might  constitute  adequate 
cause,  it  is  for  you  to  determine  whether  or  not  all  such  causes 
might  or  might  not  be  sufficient  to  constitute  adequate  cause.^® 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  defendant  was  engaged  in  a  difficulty  with  B.,  in  which  de- 
fendant struck  him,  and  that  defendant  brought  on  said  difficulty, 
if  you  further  find  that  said  difficulty  had  ended,  and  at  that  junc- 
ture deceased,  a  brother  of  said  B.,  attacked,  either  with  a  knife 
or  ax  handle,  defendant,  and  that  said  attack  was  adequate  cause 
to  produce  and  did  produce  that  state  of  mind  referred  to — ^that  is, 
of  anger,  rage,  sudden  resentment,  or  terror — ^sufficient  to  render 
it  incapable  of  cool  reflection,  and  if  you  further  believe  that  in  a 
few  seconds  thereafter,  before  there  was  time  for  the  mind  to  be- 
come cool  and  deliberate,  defendant  did  shoot  and  kill  deceased,  if 
he  was  not  justified,  then  he  is  guilty  of  manslaughter.*^ 

■ 

§  2862.    Killing  in  quarrel  originally  provoked  by  defendant 
The  jury  are  instructed  that,  if  the  defendant  went  with  the  gun 

under  such  circumstances  as  to  make believe,  and  

did  believe,  that  he  was  about  to  take  his  ( 's)  life,  and 

ran  at  the  defendant  to  protect  his  own  life,  and  when ran 

at  him  the  defendant  shot ,  the  defendant  would  be  guilty 

of  manslaughter  in  the  first  degree.** 
The  jury  are  instructed  that  if  the  jury  believe  from  the  evidence 

that,  when went  around  the  corner,  the  defendant  followed 

him  with  the  shotgun,  being  ready  and  willing  to  fight,  and 

believed  that  the  defendant  was  about  to  shoot  him,  and,  .so  believ- 
ing, started  at  the  defendant  to  protect  himself,  and  the  defendant 
shot  at  him  when  he  was  coming  at  him,  the  defendant  would  be 
guilty  of  manslaughter  in  the  first  degree.** 

§  2863.    Mutual  combat 

I  2863(1).    Alabama 

You    are    instructed    that,    if    the    defendant   followed   , 

after  — had  threatened  to  go  and  get  his  gun,  the  defendant 

being  willing  and  ready  to  meet ,  and  fight  him  with  deadly 

weapons,  and  the  defendant  killed  under  these  circum- 
stances, it  would  then  be  manslaughter  in  the  first  degree.** 

I  2863(2).    Florida 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant,  in  the  county 

180  Hancock  v-.  State,  83  S-  W.  696,  es  Dolan   v.    State,   1    So.   707,    81 

47  Tex.  O.  R.  8.  Ala.  11. 

•1  Morgan  v.  State,  67  S.  W.  420,  e^  Dolan  v.  State,  1  So.  707,  81  Ala. 

43  Tex.  (3r.  R.  643.  11. 

«« Dolan  v.   State,  1   So.  707,  81 
Ala.  11.  • 
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of  and  state 'of  ,  at  any  time  within  years 

prior  to  the  finding  of  the  indictment,  shot  and  killed  the  deceased, 
and  that  he  did  so  in  a  mutual  combat  between  the  defendant  and 
the  said  deceased,  both  of  them  being  at  fault,  and  neither  being 
the  aggressor  more  than  the  other,  it  will  be  your  duty  to  find  the 
defendant  guilty  of  manslaughter.** 

§  2863(3).    Georgia 

You  are  instructed  that,  if  the  jury  believe  that  the  evidence  es- 
tablishes beyond  a  reasonable  doubt  that  the  defendant  and  the 

deceased  had  a  quarrel  with  each  other  about  the  woman  . 

and  that  the  defendant  and  deceased  had  pistols  in  their  hands  at 
that  time,  and  that,  in  consequence  of  controversy  about  the  wo- 
man, there  arose  at  that  time  great  heat  of  blood  between  the  parties, 
and  the  mutual  combat  intent  to  fight,  and  that  both,  being  in  a 
sudden  heat  of  passion,  then  and  there  fought  with  their  pistols, 
and  the  defendant,  being  quicker  than  the  deceased,  fired  and  killed 
the  deceased,  the  jury  would  be  authorized  to  find  the  defendant 
guilty  of  the  crime  of  voluntary  manslaughter.** 

I  2863(4).     Illinois 

The  jury  are  instructed  that,  if  you  find  that  defendant  volun- 
tarily got  into  the  difficulty  or  fight  with  the  deceased  but  did  not 
intend  to  kill  at  the  time,  and  did  not  decline  further  fighting  be- 
fore the  mortal  blow  was  struck  by  him,  and  then  drew  his  knife 

and  with  it  struck  and  killed ,  you  will  find  defendant  guilty 

of  manslaughter,  though  the  cutting  and  killing  were  in  order  to 

prevent  an  assault  upon  him  by or  to  prevent  deceased  from 

getting  the  advantage  in  the  fight.*® 

i  2863(5).    North  Carolina 

You  are  instructed  that  if  you  should  find  from  the  evidence  that 
the  prisoner  willingly  engaged  in  a  fight  with  the  deceased,  and 
that  the  deceased  threw  his  hand  to  his  hip  pocket,  and  advanced 
upon  the  prisoner  in  a  threatening  manner,  and  that  the  prisoner, 
being  willing  to  fight,  seized  a  pistol,  and  shot  the  deceased,  and  the 
deceased  died  from  the  wound  then  inflicted  by  the  prisoner,  the 
prisoner  would  be  guilty  of  manslaughter,  provided  that  you  should 
find  from  the  evidence  that  the  appearance  and  manner  of  the  de- 
ceased were  such  as  to  cause  the  prisoner  to  believe  that  the  de- 
ceased was  armed  with  a  deadly  weapon,  and  that  the  prisoner  did 
believe  he  was  armed  with  a  deadly  weapon,  and  was  about  to  harm 
him  with  it.*^* 

•5  Disney  v.  ^tate,  73  So.  598,  72  «»  Adams  ▼.  People,  47  111.  376. 

na.  492.  70  state  v.  Bxum,  50  S.  E.  283, 138 

««  Roark  v.  State,  32  S.  E.  125,  105  N.  6.  599. 
Ga.  736. 
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i  2863(6).    Oklahoma 

The  court  instructs  the  jury  that  the  true  nature  of  manslaughter 
is  that  it  is  a  homicide  mitigated  out  of  tenderness  to  the  frailty  of 
human  nature.  Every  man,  when  assailed  with  violence  or  great 
rudeness,  is  inspired  with  a  sudden  impulse  of  anger,  which  puts 
him  upon  resistance  before  time  for  cool  reflection.  If,  during  that 
period,  he  attacks  his  assailant  with  a  weapon  likely  to  endanger 
life,  and  death  ensues,  it  is  regarded  as  done  through  heat  of  blood 
and  violence  of  anger,  and  not  through  malice.  The  same  rule  ap- 
plies to  a  homicide  in  mutual  combat,  which  is  attributed  to  sud- 
den and  violent  anger  occasioned  by  the  combat,  and  not  to  malice. 
Where  two  meet,  not  intending  to  quarrel,  and  angry  words  sud- 
denly arise,  and  a  conflict  springs  up,  in  which  blows  are  given  on 
both  sides,  it  is  a  mutual  combat,  without  much  regard  to  who  is 
the  assailant;  and  if  no  unfair  advantage  be  taken  in  the  outset, 
and  an  occasion  is  not  sought  for  the  purpose  of  gratifying  malice, 
and  one  seizes  a  weapon  and  strikes  a  deadly  blow,  it  is  regarded 
as  homicide  in  the  heat  of  blood,  and  under  our  statute  is  man- 
slaughter in  the  first  degree.'^ 

S  2863(7).   Taxas 

You  are  further  instructed,  gentlemen,  that  if  the  defendant  vol- 
untarily engaged  in  a  combat  with  deceased,  knowing  that  it  would 
or  might  result  in  the  death  or  such  serious  bodily  injury  as  might 
probably  produce  the  death  of  either  himself  or  the  deceased,  he 
cannot  claim  self-defense.  Now,  if  you  believe  from  the  evidence 
in  this  caise,  beyond  a  reasonable  doubt,  that  the  defendant  met 
the  deceased  at  the  latter's  gate,  and  that  a  quarrel  ensued  between 
them  at  said  place,  or  that  the  deceased  became  angry  and  told  the 
defendant  he  could. whip  him,  and  that  the  defendant  then  invited 
the  deceased  to  go  with  him  (the  defendant),  away  from  deceased's 
house  and  gate,  for  the  purpose  and  with  the  intention  on  the  part 
of  the  defendant  of  engaging  in  a  fight  with  the  deceased,  and  for 
the  purpose  and  with  the  intention  on  the  part  of  the  defendant  to 
use  the  knife  exhibited  in  evidence  before  you,  in  said  fight,  and 
that  they  (the  defendant  and  deceased)  for  the  purpose  and  with 
the  intention  of  engaging  in  a  fight  with  each  other,  left  the  yard 
gate  and  house  of  deceased,  and  walked  together  a  distance  of 

or yards,  and  that  after  they  reached  said  distance 

from  the  yard  gate  and  house  of  the  deceased  they  voluntarily  en- 
gaged in  a  combat,  and  that  deceased  used  the  large  stick  exhibited 
in  evidence,  or  some  other  stick,  and  that  the  defendant  used  the 
knife  exhibited  in  the  evidence  in  said  combat;  and  if  you  further 
believe  from  the  evidence  in  this  case,  beyond  a  reasonable  doubt, 

VI  Bobin«m  y.  Territory,  86  P.  451,  16  Okl.  241. 
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that  said  stick  and  said  knife,  from  the  manner  in  which  each  was 
used,  were  deadly  weapons,  and  that  when  the  defendant  agreed 
to  engage  in  said  combat  (if  he  did  so  agree),  and  did  engage  in 
said  combat  with  the  deceased  tinder  such  circumstances,  if  he  did 
do  so,  he  knew  that  it  would  or  might  result  in  the  death  or  serious 
bodily  injury  as  would  probably  produce  the  death  of  either  the 
deceased  or  himself  (the  defendant),  and  that  in  such  combat  the 
defendant  did  kill  the  deceased  by  cutting  and  stabbing  him  with 
the  knife  exhibited  in  evidence — then  such  killing  would  not  be 
justifiable,  no~  matter  who  brought  on  the  attack  or  struck  the  first 
blow.  You  are  further  instructed  that  if  the  defendant's  mind  was 
calm  and  sedate,  and  capable  of  contemplating  the  consequences  of 
the  act  proposed  to  be  done  by  him  at  the  time  he  formed  the  de- 
sign or  agreed  to  engage  in  such  combat  with  the  deceased,  and  to 
use  his  knife  therein,  if  he  did  form  such  design,  or  agree  to  engage 
in  such  combat,  then  he  would  be  guilty  of  murder  in  the  first  de- 
gree, or  if  at  the  time  he  agreed  to  engage  in  such  combat  with 
the  deceased,  and  formed  the  design  to  do  so,  if  he  did  so  agree,  the 
defendant's  mind  was  agitated  and  disturbed,  and  he  was  laboring 
under  the  influence  of  passion,  producing  in  his  mind  such  a  degree 
of  anger,  rage,  resentment,  or  terror  as  to  render  it  incapable  of 
cool  reflection,  but  such  condition  of  mind  was  not  aroused  by  an 
adequate .  cause,  as  that  term  is  hereinbefore  defined  to  you,  then 
said  killing  would  be  murder  in  the  second  degree.  But  if  at  the 
time  the  defendant  agreed  to  engage  in  such  combat,  if  he  did  do  so, 
he  was  laboring  under  the  immediate  influence  of  sudden  passion, 
such  as  anger,  rage,  sudden  resentment,  or  terror;  rendering  his 
mind  incapable  of  cool  reflection,  and  such  passion  was  aroused  by 
an  adequate  cause,  as  that  term  is  hereinbefore  defined,  and  that 
under  such  circumstances  he  engaged  in  such  combat,  then  said 
killing  would  not  be  of  a  higher  grade  of  oflFense  than  manslaugh- 
ter.'* 

§  2863(8).    Virginia 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  deceased  and  the  defendant  were  engaged  in  a  sudden  and  mu- 
tual combat  in  which  no  weapon,  dangerous  in  itself,  was  used  and 
during  the  progress  of  the  fight  the  defendant  struck  the  deceased 
an  ordinary  blow  or  blows  with  his  fists  or  feet,  without  any  in- 
tention, either  to  kill  the  deceased  or  to  do  him  any  great  bodily 
harm,  and  that  the  death  of  deceased  was  caused  thereby,  acciden- 
tally and  apart  from  defendant's  intention,  then  defendant  is  guilty 
of  involuntary  manslaughter.  If,  however,  although  no  weapon 
dangerous  in  itself  was  used,  but  only  the  fists  and  feet,  yet  if  the 

rs  Anthony  r.  State,  186  S.  W.  1007,  62  Tex.  Or.  B.  1S& 
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jury,  from  the  evidence,  believe  beyond  a  reasonable  doubt  that  the 
manner  of  inflicting  the  blows  was  cruel  and  unusual,  and  exceeded 
in  number  and  violence  what  was  reasonably  necessary,  or  what 
the  defendant  might  under  all  the  circumstances  reasonably  believe 
to  be  necessary,  to  repel  the  deceased,  and  the  deceased  died  of 
such  beating,  then  defendant  is  guilty  of  voluntary  manslaughter.^' 

I  2863(0).   WMt  VlmlBla 

The  court  tells  the  jury  that  if  they  believe  from  the  evidence  in 
the  case  that  on  the  day  that  — — ^  was  killed,  and  before  he  was 
killed,  the  prisoner  and  one went  to  the  machine  shops  re- 
ferred to  in  the  evidence,  and  that  the  prisoner  went  there  at  the 

request  of  the  said  ,  as  detailed  in  his  evidence,  and  that 

after  the  prisoner  got  to  the  said  machine  shops  he  became  engaged 
in  a  quarrel  with  the  said  deceased,  which  resulted  in  a  fight  be- 
tween them,  and  that  while  engaged  in  said  quarrel  and  fight  the 
said  deceased  and  the  prisoner  were  excited,  angry,  and  that  their 
passions  were  aroused,  and  that  in  said  fight,  while  the  prisoner 
was  excited,  angry,  and  his  passions  aroused,  he  shot  and  killed  the 
said  deceased,  they  cannot  find  the  prisoner  guilty  of  anything 
higher  than  voluntary  manslaughter,'* 

§  2864.    Renewal  of  prior  contest  by  mutual  consent 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that,  prior  to  the  killing  of  the  deceased, 
the  defendant  and  deceased  had  had  a  difficulty,  and  after  such  dif- 
ficulty went  off  and  armed  themselves  with  deadly  weapons  and 
returned  to  renew  the  contest,  and  did  renew  the  contest,  in  which 
the  deceased  was  killed  by  the  defendant,  then  you  should  convict 
the  defendant  of  murder  in  the  second  degree,  or  manslaughter 
Murder  in  the  second  degree  if  sufficient  time  had  elapsed  for  pas- 
sion to  cool  and  reason  to  be  restored.  Manslaughter  if  the  diffi- 
culty was  renewed  and  the  deceased  was  killed,  not  in  a  spirit  of 
revenge,  but  in  the  heat  of  passion  caused  by  a  provocation  appar- 
ently sufficient  to  render  the  passion  irresistible,  and  before  a  suffi- 
cient time  had  elapsed  for  reason,  to  be  restored.'* 

§  2865.    Killing  officer  attempting  to  arrest  defendant  without 
warrant 

The  jury  are  instructed  that  the  killing  by  reason  of  provocation, 
in  the  attempt  unlawfully  to  arrest,  would  be  deemed  by  the  law  to 
be  killing  without  malice  aforethought.  That  is  the  rule  where  no 
other  facts  appear  except  the  fact  of  an  attempt  to  arrest  without 
authority  of  the  law,  where  the  person  making  the  arrest  is  proceed- 

7»  Bull's  Case,  14  Grat.  613.  "  Llndsey  v.  State,  188  S.  W.  163, 

T«  State  Y.  Dodda,  46  8.  E.  228,  64      125  Ark.  642. 
W.  Va.  288. 
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ing  in  an  orderly  and  proper  manner,  for  the  purpose  of  making 
the  arrest,  where  he  is  resisted.  In  the  case  where  the  person  at- 
tempting to  make  the  arrest  uses  unnecessary  violence,  an  unrea* 
sonable  degree  of  force,  that  action  on  the  part  of  the  person  at- 
tempting to  make  the  arrest  justifies  on  the  part  of  the  person  who 
is  sought  to  be  arrested  a  right  to  use  force  to  meet  the  unneces- 
sary violence.  The  simple  rule  in  the  case  that  I  have  stated  is 
that,  where  a  peace  officer,  attempting,  without  a  warrant  and  un- 
lawfully, to  arrest  a  person,  and  proceeding  in  an  orderly  manner 
to  effect  the  arrest,  is  resisted,  and  in  the  course  of  the  resistance 
the  person  sought  to  be  arrested  kills  the  officer,  although  it  is  an 
unlawful  act,  no  other  facts  appearing  than  those  I  have  stated  to 
you,  the  law  says  that  it  is  not  homicide  with  malice  aforethought, 
which  is  necessary  to  constitute  murder,  but  will,  in  contemplation 
of  law,  be  manslaughter.  Of  course,  in  any  case,  other  facts  might 
appear  which  would  show  that  the  defendant  had  a  right  to  resist 
on  ground  of  self-defense  or  otherwise,  and  if  acting  within  the 
right  of  self-defense,  he  proceeded  to  the  extremity  of  killing,  on 
the  ground  of  self-defense,  then  there  would  be  no  criminal  lia- 
bility whatever.  But  in  an  unlawful  arrest,  where  the  officer  or 
person  seeking  to  make  the  arrest  proceeds  in  the  usual  ordinary 
manner,  for  the  purpose  of  taking  the  person  sought  to  be  arrested 
into  custody,  that  is  not  a  kind  of  violence,  if  nothing  more  appears, 
which  justifies  the  taking  of  life  to  prevent  it.  Doing  so  is  an  un- 
lawful act,  nothing  more  appearing,  but  the  law  deems  the  at- 
tempt to  arrest  by  one  having  no  authority  a  provocation  which,  in 
concession  to  the  frailty  of  human  nature,  leads  to  a  mitigation  of 
the  offense  and  to  the  treatment  of  it,  not  as  a  homicide  with  malice 
aforethought,  but  the  lesser  crime,  namely  manslaughter,'* 

§  2866.    Insulting  conduct  towards  defendant's  wife 

§  2866(1).    Oklahoma 

The  jury  are  instructed  that  no  provocation  by  words  only  ad- 
dressed to  the  person  killing  or  to  another  in  his  presence,  however 
opprobrious  or  insulting,  will  mitigate  an  intentional  killing,  so  as  to 
reduce  the  killing  to  manslaughter ;  and  although  the  jury  may  be- 
lieve from  the  evidence  that  insulting  epithets  were  used  by  the 
deceased  to  the  wife  of  the  defendant  in  the  defendant's  presence, 
yet  if  the  jury  further  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  immediately  thereafter  shot  and 
killed  the  deceased,  then  the  defendant  is  guilty  of  murder,  unless 
the  jury  shall  further  believe  from  the  evidence  that  said  killing  was 
reduced  to  manslaughter,  or  was  justifiable  upon  other  grounds,  or 

'« Commonwealth  y.  Pbelps,  95  N.  £L  866,  209  Mass.  396,  Ann.  Cas. 
1912B,  506. 
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by  other  causes  than  the  use  by  deceased  of  such  opprobrious  and 
insulting  language.  And  in  this  connection  I  instruct  you  that  if 
you  believe  from  the  evidence  in  this  case  that  the  defendant,  when 

he  fired  the  shot  which  caused  the  death  of ,  was  in  a  heat  of 

passion  produced  by  opprobrious  and  insulting  words  directed  to- 
ward the  wife  of  the  defendant,  and  while  so  in  that  heat  of  passion 
slew  the  deceased,  then  the  defendant  would  not  be  guilty  of 
murder,  but  of  manslaughter  in  the  first  degree,  provided  that  you 
find  further  that  the  killing  of  the  deceased  was  without  design  on 
the  part  of  the  defendant''^ 

i  2866(2).   Texas 

In  this  connection  you  are  further  instructed  that  if  the  defendant 
reasonably  believed  that  the  deceased  had  been  prior  to  or  at  the 
time  of  the  homicide  guilty  of  insulting  conduct  towards  defend- 
ant's wife,  and  that  such  belief  produced  in  the  mind  of  defendant 
such  a  degree  of  anger,  rage,  resentment,  or  terror  as  to  render  it 
incapable  of  cool  reflection,  and  if  defendant  upon  forming  the  be- 
lief of  such  insulting  conduct,  if  any,  immediately,  or  upon  his  first 
meeting  with  the  deceased  after  he  had  formed  the  belief  of  such  in- 
sulting conduct,  if  he  did  form  same,  and  while  under  the  influence  of 
such  passion,  rendering  his  mind  incapable  of  cool  reflection  caused 
by  such  belief  (if  he  in  fact  so  believed)  did  shoot  the  deceased  with 
a  gun  with  the  intention  of  killing  him,  and  that  the  shot,  or  shots,  if 
any,  so  fired  by  him  struck  and  thereby  killed  the  deceased,  then  and 
in  such  event,  in  case  you  find  the  defendant  guilty,  it  should  be  of 
no  higher  grade  of  offense  than  manslaughter.'* 

§  2867.    Assault  on  wife  of  defendant 

The  jury  are  instructed  that  the  information  received  by  defend- 
ant of 's  assault  upon  his  (defendant's)  wife  would  not  be 

sufficient  provocation  to  reduce  the  offense  to  manslaughter,  and 

that  if,  after  having  time  to  reflect  on  the  matter  after  seeing , 

he  followed  him  to  the  bridge,  and  brought  on  the  conflict  by  his 
own  act^  out  of  resentment  for  the  supposed  injury  to  his  wife,  he 
would  be  guilty  of  murder  in  the  second  degree.'* 

§  2868.    Adultery  by  deceased  with  wife  of  defendant 

You  are  instructed  that  manslaughter  is  voluntary  homicide,  com- 
mitted under  the  immediate  influence  of  sudden  passion,  arising 
from  an  adequate  cause,  but  neither  justified  nor  excused  by  law. 

"Atchison  v.   State,   106  P.  387,  t 8 Bibb  v.  Stete,  '^M  S.  W.  312,  86 

3  Okl.  Or.  295.    The  proviso  embodied  Tex.  Cr.  R.  112.    The  instructions  in 

in  the  last    clause  of  the  above  in-  this  case  were  said  to  be  favorable 

structions  is  based  upon  a  statutory  to  defendant. 

provision    defining   manslaughter    In  to  state  y.  Bone^  87  K  W.  507,  114 

the  first  degree.  Iowa,  537. 
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By  the  expression  "adequate  cause"  is  meant  such  as  would  com- 
monly produce  a  degree  of  anger,  rage,  resentment,  or  terror  in  a 
person  of  ordinary  temper  sufficient  to  render  the  mind  incapable  of 
cool  reflection.  The  following  is  deemed  adequate  cause :  Adultery 
of  the  person  killed  with  the  wife  of  the  person  guilty  of  the  homi- 
cide, provided  the  killing  occur  as  soon  as  the  fact  of  an  illicit  con- 
nection is  discovered.  The  law  itself  makes  the  above  adequate 
cause.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

had  been  guilty  of  adultery  with  the  wife  of  defendant,  or  if 

you  believe  from  the  evidence  that  the  defendant  had  been  informed 

that had  been  guilty  of  adultery  with  his  wife,  and  that  he 

believed  it,  and  that  defendant  shot  and  killed the  first  time 

he  met  him  after  he  was  so  informed  and  believed  it,  then  this  would 
be   adequate   cause   to   reduce  the  killing  to   manslaughter.     It 

makes  no  diflFerence  whether  had  in  fact  been  guilty  of 

adultery  with  the  wife  of  defendant;  if  defendant  was  so  informed 
and  believed  it,  then  it  is  just  the  same,  as  if  he  was  in  fact  guilty 
of  adultery  with  the  wife  of  defendant  If  defendant  had  been  in- 
formed that r-  had  been  guilty  of  adultery  with  his  wife  and 

believed  it  was  true,  then  to  make  this  adequate  cause  you  must  be- 
lieve from  the  evidence  that  defendant  shot  dnd  killed  deceased  the 
first  time  he  met  him  after  being  so  informed  and  after  he  believed 
it  was  true.  In  such  cases  the  provocation  does  not  arise  at  the 
time  of  the  killing,  but  it  arises  before  the  act  of  killing.'^ 

I  further  charge  you,  as  a  part  of  the  law  of  adequate  cause,  the 
following:    If  you  believe  from  the  evidence,  that  defendant  had 

been  informed  that ,  had  been  guilty  of  adultery  with  his  wife 

and  thereafter  he  sent  her  off  to  — • — ,  and  that  he  was  after- 
wards informed  that had  gone  to to  visit  his  wife  and 

that  when  he  met thereafter  he  spoke  to  him  and  asked  him 

about  it  and  that told  him  in  substance  that  he  had  been  to 

and  had  seen  his  wife,  and  from  all  that  he  said  and  his 

manner  of  talking  and  from  all  the  evidence  in  this  case  you  believe 
that  what  he  said,  taken  in  connection  with  all  the  evidence  in  this 
case,  would  have  commonly  produced  a  degree  of  anger,  rage,  re- 
sentment, or  terror  in  the  mind  of  a  person  of  ordinary  temper 
sufficient  to  render  it  incapable  of  cool  reflection,  then  this  would  be 
adequate  cause  to  reduce  the  killing  to  manslaughter.** 

You  are  instructed  that;,  if  you  believe  from  the  evidence  in  this 
case  that  defendant  had  heard  of  the  adultery  of .  with  his 

80  GUes  V.  State,  132  S.  W.  359,  CO  ss  QUes  r.  SUte,  132  S.  W.  859,  60 
Tex.  Cr.  R.  436.  Tex.  Or.  E.  430. 

•1  QUes  Y.  State,  132  S.  W.  359,  60 
Tex.  Cr.  R.  436. 
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wife,  and  that  as  soon  as  the  fact  of  the  illicit  connection  was  dis- 
covered he  shot  and  killed  the  said ,  in  said  county  and  state, 

about ,  and  you  further  find  that  at  the  time  of  the  killing 

there  was  aroused  in  the  mind  of  defendant  such  a  degree  of  anger, 
rage,  sudden  resentment,  or  terror  which  rendered  it  incapable  of 
cool  reflection,  then  you  will  find  defendant  guilty  of  manslaughter. 
Or  if  you  find  from  the  evidence  that  defendant  saw  deceased  use 
insulting  conduct  towards  his  wife,  and  that  he  immediately,  upon 
the  happening  of  the  insulting  conduct,  shot  with  a  gun  and  killed 
deceased  at  time  and  place  mentioned  in  the  indictment;  or  if  he 
had  been  informed  of  insulting  conduct  of  deceased  towards  his 
(defendant's)  wife,  and  that  as  soon  thereafter  as  defendant  met 
deceased  he  shot  with  a  gun  and  killed  said  deceased  at  time  and 
place  in  indictment  charged;  and  if  you  further  find  that  at  the 
time  of  the  killing  his  mind  was  aroused  to  such  a  degree  of  anger, 
rage,  sudden  resentment,  or  terror  as  to  render  it  incapable  of  cool 
reflection — ^then  you  will  find  defendant  guilty  of  manslaughter. 
Or  if  you  believe  from  the  evidence  that  from  any  condition  or 
circumstance  which  was  capable  of  creating  in  the  mind  of  a  person 
of  ordinary  temper  such  a  degree  of  anger,  rage,  sudden  resehtm-ent, 
or  terror  $is  to  render  it  incapable  of  cool  reflection,  and  if  you 
further  believe  that  such  condition  or  circumstance,  whatever  it 
may  have  been,  did  arouse  in  the  mind  of  defendant  such  a  degree  of 
anger,  rage,  sudden  resentment,  or  terror  as  to  render  it  incapable  of 
cool  reflection,  and  that  while  in  such  state  of  mind  he  shot  and 

killed at  time  and  place  in  indictment  alleged,  then  you  will 

find  him  guilty  of  manslaughter.^^ 

§  2869.    Insults  to  female  relatives  of  defendant 

You  arc  instructed  thajt,  if  you  believe  from  the  evidence 


was  informed  that  the  deceased  — ; had  used  insulting  words  or 

had  been  guilty  of  insulting  conduct  towards  his  daughter,  and 
that  he  believed  it  to  be  true,  and  that  he  killed  him  the  first  time 
he  met  him  after  being  so  informed,  then  this  would  be  adequate 
cause.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  before 
you  that  defendant  shot  and  killed at  tb**  time  and  place  al- 
leged in  the  indictment,  yet  if  you  should  further  believe,  that  prior 

to  the  time  of  the  killing,  the  said had  used  insulting  words 

or  conduct  towards  defendant's  daughter  or  wife,  or  either  of  them, 
and  that  defendant  had  been  informed  or  knew  of  such  insulting 
words  or  conduct,  and  that  such  insulting  words  or  conduct  created 
in  the  mind  of  defendant  such  a  degree  of  anger,  rage,  sudden  re- 
st Brown  v.  State,  75  S.  W.  83,  45  «*  Proctor  v.  State,  112  S.  W.  770, 
Tex.  Cr.  R.  139.                                        54  Tex.  Gr.  B.  254. 
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sentrtient,  or  terror  as  to  render  his  mind  incapable  of  cool  reflec- 
tion, and  that  defendant  immediately,  or  upon  the  first  meeting  be- 
tween him  and  said ,  after  learning  or  being  informed  of  such 

insulting  words  or  conduct,  shot  and  killed  the  said ,  then, 

if  you  do  not  find  defendant  justifiable  under  the 'evidence  before 
you  and  instructions  given,  he  would  not  be  guilty  of  any  higher 
grade  of  offense  than  manslaughter.** 

But  in  this  connection  you  arc  instructed  that,  if  you  believe  from 
the  evidence  that  the  defendant  had  heard  that  deceased  had  used 
insulting  words  towards  or  concerning  defendant's  female  relations, 
and  that  upon  meeting  deceased  defendant  asked  him  about  it  and 
he  replied  as  above  mentioned,  but  believe  that  neither  such  infor- 
mation as  to  insulting  words,  nor  the  reply  of  the  deceased,  nor  any 
other  fact  or  circumstance,  produced  at  that  time  the  degree  of 
passion  herein  defined  as  being  necessary  to  reduce  a  homicide  to 
the  degree  of  manslaughter,  but  that  in  the  absence  of  and  without 
any  such  passions,  and  not  in  his  self-defense,  defendant  kicked  the 
deceased,  with  the  intention  of  bringing  on  a  difficulty,  for  the  pur- 
pose of  killing  the  deceased  in  such  a  difficulty,  or  inflicting  serious 
bodily  harm  upon  him,  and  that  during  such  difficulty  defendant,  in 
pursuance  of  such  intention,  if  any,  did  shoot  and  kill  deceased,  then 
the  homicide  would  not  be  manslaughter,  but  would  be  murder; 
and,  if  you  find  such  was  the  case — that  is,  that  such  was  the  state  of 
facts,  and  such  was  the  state  or  condition  of  defendant's  mind,  and 
such  was  the  intention  of  defendant  at  the  time  he  kicked  deceased 
— then  the  killing  would  not  be  manslaughter,  but  would  be  mutder, 
no  odds  to  what  extremity  defendant  may  have  been  reduced  during 
the  progress  of  the  difficulty,  and  no  odds  what  passion  may  have 
been  aroused  during  the- difficulty.** 

§  2870.    Insulting  words  towards  female  friend  of  defendant 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  before  the  homicide  the  defendant  had  had 
sexual  intercourse  with  K.  C,  and  was  the  father  of  a  child  subse- 
quently born  to  her,  and  you  further  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  defendant  killed  deceased  (if  he  did) 
not  because,  or  partly  because,  of  insulting  words  uttered  by  deceas- 
ed towards  B.  C,  but  solely  because  what  deceased  may  have  said 
imputed  a  want  of  chastity  to  K.  C,  then,  in  such  event,  the  homi- 
cide would  not  be  reduced  to  manslaughter,  although  the  defendant 
had  been  informed  that  deceased  had  stated  that  K.  C.  was  in  a 
family  way  and  six  months  gone,  and  that  defendant  was  the 
father  of  the  unborn  child,  or  even  though  deceased  had  repeated 

■ 

«s  McC5omas    v.    State    (Tex.     Or.  ««  Fossett  v.  State,  65  S.  W.  497,  41 

App.)  81  S.  W.  1212.  'ici.  Cr.  R.  400. 
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• 
said  statements  or  admitted  that  he  had  so  stated  in  the'  presence 

of  the  defendant  at  the  time  of  the  killing.  If,  however,  you 
believe  the  defendant  had  not  had  sexual  intercourse  with  said 
K.  C,  or  if  you  have  a  reasonable  doubt  as  to  whether  he  so  had,  and 
if  you  should  further  believe  that  prior  to  the  homicide  defendant 
had  been  informed  that  deceased  had  used  insulting  words  imputing 
a  want  of  chastity  to  K.  C.  or  B.  C,  both  or  either,  and  subsequent 
thereto  he  met  the  deceased  and  did  not  act  on  the  information  he 
then  had,  but  that,  after  such  meeting  or  meetings  (if  any),  he  was 
informed  of  further  insulting  words  that  deceased  had  used  to- 
wards said  K.  or  B.  C,  both  or  either,  and  the  defendant  acted  upon 

such  information  and  killed  said as  soon  as  he  met  him  after 

having  been  informed  of  such  additional  insulting  words  (if  any), 
and  that  such  additional  words,  either  alone  or  in  connection  with 
the  words  of  which  he  was  first  informed,  wer^  the  cause  which  in- 
duced the  defendant  to  kill  deceased,  and  by  reason  thereof  his 
mind  was  inflamed  to  such  a  degree  as  to  render  it  incapable  of  cool 
reflection,  then  the  same  would  be  "adequate  cause,"  and  if  you  be- 
lieve that  while  defendant's  mind  was  in  such  condition  (if  it  was), 
or  if  you  have  a  reasonable  doubt  thereof,  that  the  defendant  shot 

and  killed  said ,  and  you  find  defendant  guilty,  it  could  be  of 

no  higher  grade  of  homicide  than  manslaughter ;  or  if  you  believe 
defendant,  after  having  been  informed  that  deceased  had  used  in- 
sulting words  towards  K.  or  B.  C,  both  or  either,  sought  the  de- 
ceased in  order  to  talk  over  the  matter  of  such  reports  and  try  to 
adjust  or  settle  them,  and  that  deceased  repeated  the  said  words 
or  admitted  that  he  had  used  them,  and  that,  on  account  of  such 
fresh  provocation  in  defendant's  presence,,  either  alone  or  in  con- 
nection with  the  former  information  which  had  reached  him,  the 
defendant's  mind  became  inflamed  to  such  a  degree  as  to  render  it 
incapable  of  cool  reflection,  then  the  same  would  be  "adequate 
cause,"  and  if  you  believe  that  while  defendant's  mind  was  in  such 
condition  (if  it  was),  or  if  you  have  a  reasonable  doubt  thereof, 

the  defendant  shot  and  killed  said ,  and  you  find  defendant 

guilty,  it  could  be  of  no  higher  grade  of  homicide  than  man- 
slaughter.*' 

§  2871.    Provocation  by  assault  upon  relative 

The  court  charges  the  jury  that  if  the  father  of  defendant  in  good 
faith  went  to  where  the  deceased  was  to  keep  him  from  returning  to 
a  quarrel,  or  to  keep  him  from  committing  a  breach  of  the  peace, 
and  that  the  deceased  did  assault  him  and  knocked  him  down,  and 
that  the  defendant  was  near  by,  seeing  his  father  thus  knocked 
down,  and  if  he  himself  was  free  from  fault  in  bringing  on  such  diffi- 

•7  Redman  y.  State,  149  S.  W.  670,  67  Tex.  Cr.  B.  874. 
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culty,  and  that  his  passion  was  by  such  knocking  down  of  his  father 

by suddenly  aroused,  and  that  he  without  premeditation 

and  without  malice,  but  prompted  only  by  such  sudden  passion, 
shot  and  killed  the  deceased,  he  would  only  be  guilty  of  man- 
slaughter in  the  first  degree.** 

The  court  charges  the  jury  that  if  the  father  of  defendant  was 
not  free  from  faulty  yet  if  you  believe  from  a  consideration  of  all 
the  evidence  or  you  are  reasonably  satisfied  that  the  defendant 
was  free  from  fault  in  provoking  the  difficulty,  and  that,  seeing  his 
father  suddenly  knocked  down  by  the  deceased  and  acting  under 
a  sudden  passion  thus  aroused,  and  without  malice,  he  shot  and 
killed  the  deceased,  he  would  not  be  guilty  of  any  greater  offense 
than  manslaughter  in  the  first  degree.** 

§  2872.    Trespass  on  premises  of  another  as  provocation 
S  2872(1).    Delaware 

We  think  it  proper  to  say  to  you  that  no  mere  trespass  on  the 
premises  of  another,  however  annoying  or  provoking  it  may  have 
been  to  him,  could  constitute  in  law  a  sufficient  provocation  to  re- 
duce the  killing  of  such  a  trespasser  or  wrongdoer  by  the  owner 
of  the  premises  from  murder  to  manslaughter  when  it  is  done  with 
a  deadly  weapon  or  any  other  means  likely  to  produce  death.** 

§  2872(2).    Massaohnsetts 

The  jury  are  instructed  that  it  is  a  rule  of  law  that,  where  a  tres- 
pass is  merely  against  the  property  of  another  not  his  dwelling 
house,  it  is  not  a  provocation  sufficient  to  warrant  the  owner  in 
using  a  deadly  weapon,  and  if  he  do,  and  with  it  kill  the  trespasser, 
this  will  be  murder,  because  it  is  an  act'  of  violence  beyond  the 
degree  of  provocation,  but  if  the  beating  be  with  an  instrument, 
and  in  a  manner  not  likely  to  kill,  and  the  trespasser  should  not- 
withstanding happen  to  be  killed,  it  will  be  no  more  than  man- 
slaughter.** 

§  2873.    Condition  of  defendant's  mind  at  time  of  killing 
{  2873(1).    Texas 

The  jury  are  instructed  that,  in  order  to  reduce  a  voluntary 
homicide  to  the  grade  of  manslaughter,  it  is  necessary,  not  only 
that  "adequate  cause"  existed  to  produce  the  state  of  mind  referred 
to — ^that  is,  .of  anger,  rage,  sudden  resentment,  or  terror — ^sufficient 
to  render  the  mind  incapable  of  cool  reflection,  but,  also,  that  such 

«»Vaughan  v.   State,  78   So.  378,  ••State  v.  Naylor.  90  A.  88D,  5 

201  Ala.  472.  Boyce,  99. 

••  Vaughan  v.  State,  78  So.  378,  201  •!  Commonwealth  t.  Drew*  4  Maw. 

Ala.  472.  391. 
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state  of  mind  did  actually  exist  at.  the  time  of  the  commission  of 
the  offense.** 

The  jury  are  instructed  that,  although  the  law  provides  that  the 
provocation  causing  the  passion  must  arise  at  the  time  of  the  kill- 
ing, it  is  your  duty,  in  determining  the  adequacy  of  the  provoca- 
tion, if  any,  or  cause,  if  any,  to  consider  all  the  facts  and  circum- 
stances in  evidence  in  the  case,  and  if  you  find  that,  by  reason  there- 
of, the  defendant's  mind  was,  at  the  time  of  the  killing,  incapable 
of  cool  reflection,  and  that  such  facts  and  circumstanceg^were  suf- 
ficient to  produce  such  state  of  mind  in  a  person  of  ordinary  tem- 
per, then  the  proof  as  to  the  sufficiency  of  the  provocation  or  cause 
satisfies  the  law;  and  so,  in  this  case,  you  will  consider  all  the 
facts  and  circumstances  in  evidence  in  determining  the  condition 
of  the  defendant's  mind  at  the  time  of  the  killing,  if  any,  and  you 
are  instructed  that,  if,  by  reason  thereof,  the  defendant's  mind  was 
at  the  time  in  such  state  of  mind,  above  referred  to,  as  to  be  in- 
capable of  cool  reflection,  then  you  are  instructed  to  find  that  ade- 
quate cause  existed  to  produce  such  passion  and  to  .reduce  the 
homicide,  if  any,  to  the  grade  of  manslaughter.** 

You  are  instructed  that,  in  order  to  reduce  a  voluntary  homicide 
to  the  g^ade  of  manslaughter,  it  is  necessary  not  only  that  adequate 
cause  existed  to  produce  the  state  of  mind  referred  to,  that  is,  of 
anger,  rage,  sudden  resentment,  or  terror  sufficient  to  render  it  in- 
capable of  cool  reflection,  but  also  that  such  state  of  mind  did  ac- 
tually exist  at  the  time  of  the  commission  of  the  offense.  It  is  your 
duty  in  determining  the  adequacy  of  the  last  provocation  to  con- 
sider in  connection  therewith  all  the  facts  and  circumstances  in 
evidence  in  the  case,  and  if  you  find  that  by  reason  thereof  the  de- 
fendant's mind  at  the  time  of  the  killing  was  incapable  of  cool  re- 
flection, and  that  said  fact  and  circumstances  were  sufficient  to  pro- 
duce such  state  of  mind  in  a  person  of  ordinary  temper,  then  the 
proof  as  to  the  sufficiency  of  the  past  provocation  satisfies  the  re- 
quirements of  the  law,  and  so  in  this  case  you  will  consider  all  the 
facts  and  circumstances  in  evidence  in  determining  the  condition 
of  the  defendant's  mind  at  the  time  of  the  c^lleged  killing,  and  the 
adequacy  of  the  last  particular  cause  to  produce  such  condition. 
If  you  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant,  with  a  gun,  in  a  sudden  passion  aroused  by  adequate 
cause,  as  the  same  is  herein  explained,  and  not  in  defense  of  him- 
self as  the  law  of  self-defense  is  defined  to  you  in  this  charge  here- 
after, did  shoot  and  thereby  kill ,  the  deceased,  as  charged 

in  the  indictment,  you  will  find  the  defendant  guilty  of  manslaugh- 

•3  Bums  Y.  State,  145  S.  W.  356,  »3  Bums  y.  State,  145  S.  W.  856,  65 
65  Tex.  Cr.  B.  175.  Tex.  Or.  R.  175. 
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ter,  and  assess  his  punishment  in  the  state  penitentiary  for  any 

term  of  not  less  than nor  more  than years.** 

You  are  instructed  that,  although  the  law  provides  that  the  prov- 
ocation causing"  the  sudden  passion  must  arise  at  the  time  of  the 
killing,  it  is  your  duty,  in  determining  the  adequacy  of  the  provo- 
cation, if  any,  to  consider  in  connection  therewith  all  the  facts  and 
circumstances  in  evidence  in  the  case ;  and  if  you  find  that,  by  rea- 
son thereof,  defendant's  mind  at  the  time  of  the  killing  was  incapa- 
ble of  cool  reflection,  and  that  said  facts  and  circumstances  were 
sufficient  to  produce  such  state  of  mind  in  a  person  of  ordinary 
temper,  then  the  proof  as  to  the  sufficiency  of  the  provocation  sat- 
isfies the  requirements  of  the  law ;  and  so  in  this  case  you  will  con- 
sider all  the  facts  and  circumstances  in  evidence  in  determining 
the  condition  of  defendant's  mind  at  the  time  of  the  alleged  killing, 
and  the  adequacy  of  the  cause,  if  any,  producing  such  condition.** 

fi  2873(2).    ViiUlnto 

You  are  instructed  that,  to  sustain  provocation  as  a  defense  to 
murder,  it  must  be  shown  that  the  prisoner,  at  the  time  of  the  fatal 
blow,  was  deprived  of  the  power  of  self-control  by  the  provocation 
received,  and  in  deciding  this  question,  whether  this  was  or  was 
not  the  case,  regard  must  be  had  as  to  tjie  character  of  the  provo- 
cation, to  the  nature  of  the  act  by  which  death  was  caused,  to  the 
time  which  elapsed  between  the  provocation  and  the  act  which 
caused  death,  to  the  prisoner's  conduct  during  the  interval,  and  to 
all  the  circumstances  tending  to  show  the  state  of  her  mind  at  the 
time  she  committed  the  offense.** 

fi  2873(3).    Washington 

I  now  direct  your  attention  to  the  crime  of  manslaughter,  which 
is  included  within  the  crimes  charged  in  the  information;  and  I 
instruct  you  as  a  matter  of  law  that  if  you  are  satisfied  beyond  a 
reasonable  doubt  from  the  evidence  that  the  defendant  did  shoot 
and  kill  the  deceased  in  the  manner  alleged  in  the  information,  in 
this  county  and  state,  and  further  find  that  such  killing  was  not 
purposely  done,  and  was  not  done  upon  deliberation  and  with  a 
premeditated  design  to  effect  the  death  of  deceased,  but  was  done 
by  the  defendant  without  any  design  to  effect  his  death,  and  that 
it  was  done  either  voluntarily  upon  sudden  heat,  or  involuntarily 
but  in  the  commission  of  some  unlawful  act,  and  are  satisfied  be- 
yond a  reasonable  doubt  that  it  was  not  in  self-defense,  then  your 
verdict  should  be  that  the  defendant  is  guilty  of  manslaughter.  In 
order  to  reduce  voluntary  homicide  to  the  grade  or  degree  of  man- 

»*  Giles  V.  State,  132  S.  W.  359,  60  »«  Hodfres  v.  Commonwealth,  15  S. 

Tex.  Cr.  R.  436,  B.  513,  89  Va.  265. 

»5  Chism  V.  State  (C!r.  App.)  78  S. 
W.  949. 
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slaughter,  it  is  necessary,  not  only  that  adequate  cause  exist  to  pro- 
duce a  degree  of  anger,  rage,  and  sudden  resentment  or  terror  suf- 
ficient to  render  the  mind  incapable  of  cool  reflection,  but  also  that 
such  a  state  of  mind  did  actually  exist  at  the  time  of  the  commis- 
sion of  the  offense." 

§  2874.    Killing  under  immediate  influence  of  sudden  passion 

The  jury  are  instructed  that  by  the  expression. "under  the  imme- 
diate influence  of  sudden  passion"  is  meant :  (a)  The  provocation 
must  arise  at  the  time  of  the  commission  of  the  offense,  and  that 
the  passion  is  not  the  result  of  a  former  difficulty  or  provocation. 

(b)  The  act  must  be  directly  caused  by  the  passion  arising  out  of 
the  provocation.  It  is  not  enough  that  the  mind  is  merely  agfitatdd 
by  the  passion  arising  from  some  other  difficulty  or  provocation, 
or  a  provocation  given  by  some  other  person  than  the  person  killed. 

(c)  The  passion  intended  is  either  of  the  emotions  of  the  mind 
knov^n  as  anger,  rage,  sudden  resentment,  or  terror,  rendering  it 
incapable  of  cool  reflection.^ 

§  2875.    Cooling  time 

$  2875(1).   Calif oniia 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  there  was  first  an  affray  on  the  porch  of  the  store,  and 
that  the  deceased  pushed  the  defendant  down  with  the  iron  hook, 
and  that  then  the  deceased  returned  to  the  store,  and  the  affray 
then  ceased  for  a  sufficient  length  of  time  for  reason  to  have  re- 
sumed its  sway,  and  the  defendant  had  sufficient  time  to  realize 
the  situation  before  anything  further  was  done  by  the  contending 
parties  and  that  then  the  defendant  went  into  the  store  and  there 
attacked  the  deceased,  and  then  killed  him  as  charged  in  the  infor- 
mation, and  not  in  necessary  self-defense,  then  I  charge  you  that 
the  defendant  was  not  justifiable  in  inflicting  the  mortal  blow.^ 

S  2875(2).    Colorado 

You  are  instructed  that  the  law  in  relation  to  provocation  is  that 
no  provocation  will  justify  a  man  in  killing  another,  nor  will  it  ex- 
cuse him;  hence  killing  upon  provocation  will  be  either  man- 
slaughter or  murder,  according  to  the  degree  of  provocation,  and 
its  elfect  upon  the  person  killing.  To  reduce  the  killing  to  man- 
slaughter it  must  have  been  done  upon  a  sudden  heat  of  passion, 
caused  by  a  provocation  apparently  sufficient  to  make  the  passion 
irresistible  or  involuntary;  and  it  must  have  been  done  without 
malice,  express  or  implied,  and  without  any  deliberation  whatever. 

•T  state  V.  Totten,  121  P.  70,  67  65  Tex.  Cr.  R.  175;  Kemp  v.  State, 
Wasb.  192.  13  Tex.  App.  561. 

»«  Bums  V.  State,  145  S.  W.  356,  »»  People  v.  Robertson,  8  P.  600.  67 

Cal.  646. 
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Our  statute  declares  that  if  there  should  appear  to  have  been  ao 
interval  between  the  assault  or  provocation  given  and  the  killing, 
sufficient  for  the  voice  of  reason  and  humanity  to  be  heard,  the 
killing  shall  be  attributed  to  deliberate  revenge  and  punished  as 
murder.  This  is  our  statutory  definition  of  what  may  be  termed 
"cooling  time."  * 

i  2875(3).    New  Jersey 

.  The  jury  are  instructed  that  the  object  of  the  law  is  to  have  pas- 
sion controlled  and  subdued,  and  not  permit  it  to  become  the  ex- 
cuse or  palliation  of  crime.  To  mitigate  the  offense  to  manslaugh- 
ter, the  facts  must  show  that  the  act  was  done  in  the  excitement 
of  passion;  it  must  appear  that  the  killing  resulted  from  passion 
or  heat  of  blood  produced  by  a  reasonable  provocation.  It  is  not 
every  provocation  that  will  reduce  a  killing  from  murder  to  man- 
slaughter. The  provocation  must  be  of  such  a  character,  and  so 
close  upon  the  act  of  killing,  that  for  the  moment  the  prisoner  could 
be  considered  as  not  master  of  his  own  understanding.  If  such  an 
interval  of  time  elapsed  between  the  provocation  and  the  act  of 
killing  as  is  reasonably  sufficient  for  reason  to  resume  its  sway,  the 
offense  is  not  mitigated  to  manslaughter.  I  have  said  the  provo- 
cation must  be  reasonable,  and  must  be  recent,  and  the  act  of  kill- 
ing must  be  done  in  a  sudden  transport  of  passion.  Whether  the 
provocation  was  reasonable,  and  whether  sufficient  time  elapsed 
between  the  provocation  given  and  the  act  of  killing  for  the  ac- 
cused to  subdue  or  control  his  passion,  are  questions  of  fact,  to  be 
determined  by  the  jury  on  a  consideration  of  the  circumstances  of 
the  particular  case  before  them.* 

§  2876.    Consideration  of  prior  circumstances  in  determining  suf- 
ficiency of  provocation 

Gentlemen  of  the  jury,  you  are  further  instructed  that,  while  by 
the  expression  "under  the  immediate  influence  of  sudden  passion" 
is  meant  that  the  provocation  must  arise  at  the  time  of  the  killing, 
and  that  the  passion  is  not  the  result  of  a  former  provocation,  still, 
in  determining  whether  or  not  the  provocation  arising  at  the  time 
of  the  killing  was  sufficient  to  produce  sudden  passion^  as  defined 
in  the  main  charge,  the  jury  should  consider  all  the  other  words, 
acts,  and  conduct  of  the  deceased  toward  the  defendant  occurring 

prior  to  the  killing,  and  the  words,  acts,  and  conduct  of and 

^  and  their  father  at  the  time  of  and  just  prior  to  the  killing; 

and,  if  the  provocation  arising  at  the  time  of  the  killing,  when 
viewed  and  taken  in  connection  with  all  the  preceding  acts,  con- 

1  May  Y.  People^  6  P.  816,  8  Colo.  2  Brown  v.  State,  42  A.  811,  62  N. 
210.  X  Law,  66a 
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duct,  and  words  of  the  deceased,  and  all  the  words,  acts,  and  con- 
duct of  the  said ; ,  and  their  father  toward  defendant, 

was  sufficient  to  produce  the  sudden  passion  as  herein  defined,  then 
such  provocation  would  be  sufficient* 

§  2877.    Same — Consideration  of  effect  of  intoxication 

You  are  instructed  that,  although  the  law  provides  that  the  prov- 
ocation causing  the  sudden  passion  must  arise  at  the  time  of  the 
commission  of  the  unlawful  act,  it  is  your  duty,  in  determining  the 
adequacy  of  the  provocation,  if  any  there  was,  to  consider  in  con- 
nection therewith  all  the  facts  and  circumstances  in  evidence  in 
the  case,  and  the  condition  of  the  defendant's  mind  from  the  re- 
cent use  of  intoxicating  liquors;  and  if  you  find  that  by  reason 
thereof  the  defendant's  mind  at  the  time  of  the  commission  of  the 
unlawful  act  was  ipcapable  of  cool  reflection,  and  that  said  facts 
and  circumstances  were  sufficient  to  produce  such  state  of  mind  in 
a  person  of  ordinary  temper,  then  the  proof  as  to  the  sufficiency 
of  the  provocation  satisfies  the  requirements  of  the  law ;  and  so  in 
this  case  you  will  consider  all  the  facts  and  circumstances  in  evi- 
dence in  determining  the  condition  of  the  defendant's  mind  at  the 
time  he  cut  and  stabbed  the  deceased,  if  he  did  so,  and  the  ade- 
quacy of  the  cause,  if  any  there  was,  producing  such  condition; 
and  if  you  should  believe  that  the  defendant  committed  the  act  in 
a  sudden  transport  of  passion,  sufficient  to  render  the  mind  for  the 
time  incapable  of  cool  reflection,  and  that  such  passion  was  arous- 
ed by  adequate  cause,  as  adequate  cause  is  hereinbefore  explained, 
then  and  in  such  case,  or  if  you  have  a  reasonable  doubt  whether 
he  so  acted  or  not,  in  either  event  you  could  not  find  the  defendant 
guilty  of  a  higher  grade  of  homicide  than  that  of  manslaughter.* 

§  2878.    Effect  of  coexistence  of  malice  and  suddenly  aroused  pas- 
sion 
See,  also,  ante,  |  2822. 
i  2878(1),    Alabama 

You  are  instructed  that  homicide  may  be  committed  in  the  heat 
of  passion  suddenly  aroused  by  a  blow,  and  yet  be  done  malicious- 
ly, and  be  murder  in  the  second  degree.  Suddenly  aroused  pas- 
sion and  malice  may  coexist,  and  both  cause  the  act.  When  this 
is  the  case,  the  homicide,  otherwise  indefensible  murder,  is  not  re- 
duced to  manslaughter  by  reason  of  the  passion.* 

s  Cotton  Y.  Stete,  217  S.  W.  158,  86  b  Smith  y.  State,  40  So.  857,  145 
Tex.  Cr.  R.  387.  Ala.  17. 

«  Hancock  y.  State,  88  S.  W.  696,  47 
Tex.  Cr.  B.  a. 
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i  2878(2).    Oklahoma 

You  are  instructed  that  both  murder  and  manslaughter  are  un- 
lawful killings.  The  distinction  is  that  in  murder  there  is  a  pre- 
meditated design  to  eflFect  death ;  in  manslaughter  there  is  no  pre- 
meditated design.  If  there  is  a  premeditated  design  to  effect  death, 
homicide  is  murder,  no  matter  how  angry  the  slayer  may  be  at 
the  time  of  the  homicide .• 

§  2879.    Mutual  agreement  to  commit  suicide 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  that 
the  defendant  procured  a  pistol  with  which  he  and  the  deceased 
intended  to  commit  suicide,  and  afterwards  changed  his  mind  and 
tried  to  escape  from  the  consequences  of  such  an  agreement,  but 
deceased  refused  to  permit  him  to  escape  therefrom,  and  on  account 
of  physical  weakness  he  could  not  by  force  leave  her,  and  that  she 
did  the  shooting,  then  defendant  did  not  deliberately  assist  her 
to  commit  self-murder,  and  is  not  guilty  of  manslaughter  in  the 
first  degree.''^ 

§  2880.  Shooting  at  party  offering  provocation  and  killing  another 
The  jury  are  instructed  that,  if  the  jury  believe  that  defendant 
was  struck  and  knocked  down  by  K.,  and  that  such  blow  or  blows 
produced  pain  or  bloodshed,  and  that  at  the  time  he  was  using  eye- 
glasses, and  that  said  glasses  were  removed  from  his  eyes,  and  that 
without  such  glasses  his  sight  was  impaired,  and  that,  when  he  arose 
to  his  feet,  blood  was  running  from  the  wounds  produced,  and  he 
started  to,  and  did,  leave  the  house,  and  go  to  the  front  door,  and 
that  when  he  reached  that  point,  or  thereabouts,  he  turned  and  fired 
his  pistol,  with  the  intent  and  believing  that  he  was  shooting  at 
K.,  and  that,  when  he  left  the  room  in  which  he  was  knocked  down, 
the  said  K.  was  in  said  house,  and,  at  the  time  defendant  shot,  he 
was  in  such  passion,  of  either  anger,  rage,  or  sudden  resentment  or 
terror,  as  to  render  his  mind  incapable  of  cool  reflection,  and  that 
he  believed  said  K.  was  still  in  the  house  when  he  shot,  and  that 

it  was  his  intent  to  kill  K.,  and  not ,  then  he  would  be  guilty 

of  manslaughter.* 

§  2881.     Killing  by  wanton  and  reckless  firing  of  pistol 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant,  in  said  county  and 
before  the  finding  of  this  indictment,  intentionally,  or  in  a  wanton 
and  reckless  manner,  without  previous  malice,  fired  off  and  dis- 
charged his  pistol,  and  thereby  shot  and  killed ,  they  will 

e  McDanlel  v.  State,  127  P.  358,  Mo.  378,  20  L.  R.  A.  (N.  S.)  1142,  129 
8  Okl.  Cr.  209.  Am.  St.  Rep.  518, 16  Ann.  Cas.  518. 

f  State  V.  VTebb,  115  S.  W.  998,  216  «  White  v.  State.  72  S.  W.  173,  44 

Tex.  Cr.  R.  346,  63  Ia  R.  A.  660. 
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find  him  guilty  of  voluntary  manslaughter,  and  fix  his  punishment 

at  confinement  in  the  penitentiary  for  not  less  than  nor 

more  than years.* 

§  2882.     Killing  in  procuring,  or  attempt  to  procure,  an  abortion 

The  court  instructs  the  jury  that  the  word  "willful,"  as  used  in 
this  instruction,  means  "intentional;  not  accidental."  The  phrase 
"malice  aforethought"  means  a  predetermination  to  do  the  act  of 
killing  without  legal  excuse,  and  it  is  immaterial  how  suddenly  or 
recently  before  the  killing  such  determination  was  formed.  The 
killing  of  another  in  an  act  not  in  itself  dangerous  to  life,  but 
which  results  in  death,  contrary  to  the  will  and  design  of  the  doer, 
when  committed  in  procuring  or  attempting  to  procure  an  abor- 
tion, is  voluntary  manslaughter.^® 

The  jury  are  instructed  that,  if  you  should  believe  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt  that  the  defendant, 

in county,  before  the day  of ,  unlawfully  and 

willfully,  but  with  the  consent  of . ,  for  the  purpose  and  with 

the  intention  of  producing  or  causing  the  said to  abort  or 

miscarry  a  child,  when  she  was  by  the  said  defendant  believed  to 
be  then  pregnant,  whether  she  was  or  was  not  pregnant,  thrust, 
forced,  or  inserted  any  catheter,  wire,  rubber,  or  other  instrument 

into  the  womb  or  private  parts  of  the  person  of  the  said r,  and 

thereby,  and  by  reason  of  said  thrusting,  forcing,  or  inserting  of 
any  of  the  instruments  aforesaid,  the  womb  or  private  parts  of 

the  said were  injured^  punctured,  bruised,  or  lacerated,  and 

as  a  result  of  such  injury,  puncture,  laceration,  or  bruise  she  be- 
came mortally  sick,  and  died  from  such  injury  and  sickness  before 

the  day  of  ,  you  will  find  the  defendant  guilty  of 

voluntary  manslaughter,  and  fix  his  punishment  at  confinement  in 

the  state  penitentiary  for  not  less  than nor  more  than -. — 

years.^^ 

§  2883.     Killing  through  gross  negligence  in  medical  treatment 

The  jury  are  instructed  that  injurious  acts  resulting  from  gross 
carelessness  or  foolhardy  presumption,  without  intent  to  injure, 
may  constitute  an  assault.  If  persons  who  are  engaged  in  operat- 
ing steam  engines  are  guilty  of  gross  carelessness  or  foolhardy  pre- 
sumption, and  injuries  result,  they  are  criminally  liable.  So,  with 
apothecaries,  if  a  person  without  knowledge  and  skill  deals  with 
deadly  drugs,  he  may.  be  guilty  of  gross  carelessness  amounting  to 
presumption,  and  be  criminally  liable.    Whenever  men  are  called 

•  Brown   v.   Commonwealth,  92  S.  W.  740,   111  Ky.  448,  23  Ky.   I^aw 

W.    542,   122   Ky.   626,   28   Ky.   Law  Rep.  1029. 

Bep.  1335.  5 1  Wilson  v.  Commonwealtli,  60  S. 

10  Clark  v.   Commonwealth,  63  S.  W.  400,  22  Ky.  Law  Rep.  1251. 
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upon  to  act  with  dangerous  agencies,  the  law  holds  them  to  some 
degree  of  criminal  responsibility.  If  they  are  grossly  careless,  or 
reckless  and  presumptuous,  they  are  guilty.  The  same  general 
principle  applies  to  medical  treatment  The  government  must  show, 
not  merely  the  absence  of  ordinary  care,  but  gross  carelessness 
amounting  to  recklessness.  A  man  is  not  to  be  convicted  of  man* 
slaughter  merely  because  of  his  ignorance.  His  ignorance  is  only 
important  as  bearing  upon  the  question  whether  his  conduct  in  the 
care  and  treatment  of  the  patient  was  marked  by  foolhardy  pre- 
sumption or  gross  and  reckless  carelessness.  The  defendant  in 
this  case  is  to  be  tried  by  no  other  or  higher  standard  of  skill  or 
learning  than  that  which  he  necessarily  assumed  in  treating  her; 
that  is,  that  he  was  able  to  do  so,  without  gross  recklessness  or 
foolhardy  presumption  in  undertaking  it.  It  is  not  necessary  to 
show  an  evil  intent ;  if,  by  gross  and  reckless  negligence,  he  caused 
the  death,  he  is  guilty  of  culpable  homicide.  The  question  is  wheth- 
er the  kerosene  (if  it  was  the  cause  of  the  death),  either  in  its  orig- 
inal application,  renewal,  or  continuance,  was  applied  as  the  result 
of  foolhardy  presumption  or  gross  negligence  on  the  part  of  the 
defendant." 

3.    Involuntary  Manslaughter 
§  2884.    Elements  of  offense 

ff  2884(1).    Arfcaatas 

You  arc  instructed  that  if  the  jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  struck  the  deceased 
with  a  binding  pole,  and  knocked  him  off  the  wagon,  or  the  do- 
ceased  fell  from  the  wagon  as  a  result  of  the  blow,  and  the  wagon 
wheel  ran  over  the  deceased,  and  the  deceased  died  in  consequence 
of  such  striking  and  being  run  over  by  the  wagon  wheel,  then  the 
defendant  would  be  guilty,  provided  you  believe  such  striking  was 
done  without  legal  excuse  or  justification." 

J  2884(2).    Delaware 

You  are  instructed  that  involuntary  manslaughter,  which  is  less 
common  and  perhaps  less  familiar,  is  where  a  person  in  committing 
an  unlawful  act,  not  felonious  or  tending  to  great  bodily  harm,  or 
in  committing  a  lawful  act  without  proper  caution  or  requisite  skill, 
unguardedly  or  undesignedly  kills  another.  Manslaughter  may 
arise,  as  you  see,  from  an  unlawful  act,  or  from  a  lawful  act  done 
without  proper  caution  or  skill.  So  you  can  understand  what  the 
state  means  by  the  charge  that  the  defendant  is  guilty  of  involuntary 
manslaughter  because  he  killed :—  in  committing  the  unlawful 

12  Commonwealth    ▼.    Pierce,    138  isGllmore  v.  States  122  S.  W.  498, 

Mass.  165,  52  Am.  Rep.  264.  02  Ark.  205. 
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act  of  running  his  car  at  a  greater  speed  than  the  law  allows,  or  in 
the  performance  of  the  lawful  act  of  running  his  car  within  the 
speed  limit,  but  without  proper  caution  and  care,  and  in  disregard 
of  the  safety  of  others.** 

{  2884(3).     Illinois 

The  court  further  instructs  the  jury  that  "involuntary  manslaugh- 
ter shall  consist  in  the  killing  of  a  human  being  without  any  intent 
to  do  so,  in  the  commission  of  an  unlawful  act,  or  a  lawful  act, 
which  probably  might  produce  such  a  consequence,  in  an  unlawful 
manner.^ 

i  2884(4).    Indian  Territory 

You  are  instructed  that  involuntary  manslaughter  consists  in  the 
killing  of  a  human  being,  without  any  intent  to  do  so,  in  the  com- 
mission of  an  unlawful  act,  or  a  lawful  act,  which  probably  might 
produce  such  a  consequence,  in  an  unlawful  manner.** 

{  2884(5).    Montana 

The  jury  are  instructed  that  involuntary  manslaughter  is  the  kill- 
ing of  a  human  being  by  another,  without  any  intention  to  do  so, 
in  the  performance  of  an  unlawful  act  not  felonious,  or  which  would 
not  naturally  tend  to  destroy  human  life,  or  in  the  performance 
of  a  lawful  act  without  that  due  care  and  caution  which  every  rea- 
sonable man  should  exercise  in  doing  any  act  which  might  result 
in  the  destruction  of  human  life.*' 

§  2885.    Unintentional  killing  while  doing  unlawful  act 

i  2885(1).    ConiMOtioilt 

You  are  instructed  that  unlawfulness  is,  of  course,  an  essential 
element  of  all  manslaughter.  Where  one  assaults  or  attacks  an- 
other without  intending  to  kill,  and  causes  the  other's  death,  the 
killing,  though  unintentional,  is  unlawful  because  of  the  unlawful 
act  which  produced  it.  The  same  would  be  true  even  if  the  act 
which  produced  the  death  was  not  consciously  directed  against  him 
or  her  whose  death  resulted  if  the  act  was  in  itself  unlawful.  So  it 
is  a  general  principle  that  one  who  without  intention  to  take  life 
causes  the  death  of  another  by  his  own  unlawful  act,  is  criminally 
responsible  for  the  killing.  It  is  a  sufficiently  accurate  statement 
for  any  purpose  of  yours  to  say  that  when  one  causes  the  death  of 
another  without  an  intention  to  take  life  and  while  engaged  in 
doing  some  act  in  itself  unlawful,  the  killing  will  be  manslaughter. 
At  the  time  in  question  it  was  unlawful  for  any  person  to  operate 
a  motor  vehicle  in  any  public  highway  of  this  state  recklessly  or 

i«  State  V.  Long  (O.  &  T.)  108  A.  >  i«  Bias  ▼.  United  States,  03  S.  W. 
36,  7  Boyee,  397.  471,  3  Ind.  T.  27. 

IB  Greschla  t.  People,  S3  lU.  295.  it  Territory  y.  Man  ton,  Id  P.  387, 

8  Mont  95. 
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at  a  rate  of  speed  greater  than  was  reasonable  and  proper  having 
regard  to  the  width,  traffic,  and  use  of  such  highway,  or  to  oper- 
ate such  motor  vehicle  so  as  to  endanger  the  life  or  limb  of  any 
person.^* 

§  2885(2).    Michigan 

You  are  instructed  that,  if  you  find  that  the  defendant  was  chas- 
ing    in  the  highway,  with  the  intention  to  compel  him  to 

seek  a  place  of  shelter  from  the  defendant,  and  for  the  purpose  o£ 
frightening  him  he  discharged  a  pistol,  not  intending  to  inflict  any 
personal  injury  upon ,  but  only  to  frighten  him,  the  defend- 
ant was  engaged  in  an  unlawful  act;  and  if  you  find  the  shot  did 

inflict  an  injury  from  which died,  the  defendant  is  guilty  of 

manslaughter.    If  you  find  that  the  defendant  was  chasing 

in  the  highway,  intending  to  overtake  him  and  inflict  some  personal 
chastisement  on  him,  and  while  so  chasing  him  designedly  dis- 

charged  a  pistol,  not  intending  to  inflict  any  injury  on by 

such  discharge,  but  only  to  frighten  him,  and  as  a  result  of  the  shot 

a  wound  was  inflicted  on  the  person  of  from  the  effects 

of  which  he  died,  the  defendant  is  guilty  of  manslaughter.^* 

§  2889(3).   Oklahoma 

You  are  further  instructed  that  under  the  laws  of it  is  un- 
lawful for  any  person  to  point  any  pistol  or  any  other  deadly 
weapon,  whether  loaded  or  not,  at  any  other  person  or  persons,  ei- 
ther in  anger  or  otherwise,  and  that  any  person  guilty  of  so  doing 
would  be  guilty  of  a  misdemeanor  under  the  law.    You  are  further 

instructed  that  the  law  of is  that  every  person  who  willfully 

assists  any  prisoner  in  escaping  or  attempting  to  escape  from  the 
custody  of  any  officer  or  person  having  the  lawful  charge  of  such 
prisoner  under  any  process  of  law,  or  under  any  lawful  arrest,  is 
guilty  of  a  misdemeanor.** 

S  2885(4).    Texas 

You  are  instructed  that  if  you  shall  find  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  did  unlawfully  attempt 

to  commit  and  was  committing  an  assault  upon ,  with  a  gun 

without  any  intention  to  kill  him,  the  said ,  and  while  so  as- 
saulting the  said  defendant,  did  cause  the  death  of  the  said , 

by  then  and  there  shooting  the  said with  a  gun  whereby  he 

was  killed,  there  being  no  apparent  danger  then  and  there  of  caus- 
ing the  death  of  said thereby,  but  with  no  intent  to  murder 

him,  the  said ,  as  murder  has  been  hereinbefore  defined  in 

i»  State  V.  Goetz,  76  A.  1000,  83  »o  Kent  v.  State,  126  P.  1010, 8  Okl. 

Conn.  437,  30  L.  R.  A.  (N.  S.)  458.  Cr.  18a 

!•  People  V.  StnbenvoU,  28  N.  W. 
883,  62  Mich.  329. 
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this  charge,  you  will  find  the  defendant  guiHy  of  negligent  homi- 
cide of  the  second  degree,  and  assess  his  punishment  therefor  as 
aforesaid;  but  if  you  shall  not  so  find,  bearing  in  mind  that  the 
burden  of  proof  is  upon  the  state  to  prove  this  issue  beyond  a  rea- 
sonable doubt  as  in  every  other  issue,  you  will  find  the  defendant 
not  guilty  of  this  offense.** 

§  2886.    Killing  in  assault  with  intent  to  inflict  merely  bodily  injury 

The  jury  are  instructed  that,  if  they  find  that  the  defendant 

struck  the  blow  that  killed  ,  and  that  the  defendant  only 

intended  to  make  an  assault  and  battery  upon  the  person  of  said 

,  or  to  inflict  a  great  bodily  injury  upon  his  person,  but  that, 

as  a  result  of  said  assault,  said did  die  without  the  defend- 
ant having  intended  to  kill  him,  then  the  defendant  would  be  guil- 
ty of  manslaughter.** 

§  2887.    Homicide  occurring  while  pointing  a  pistol  at  another  in 

violation  of  statute 
See,  also,  ante,  i  2885(3). 

§  2887(1).   Alabama 

You  are  instructed  that  there  can  be  no  unlawful  presentation  of 
a  gun  at  a  person,  unless  the  presentation  is  intentional.** 

§  2887(2).    Delaware 

You  are  instructed  that  under  a  statute  of  this  state  it  is  made 
unlawful  for  any  person,  in  jest  or  otherwise,  intentionally  to  point 
a  gun  towards  any  other  person  at  any  time  or  place,  and  if  any 
person  commits  such  unlawful  act  and  death  results  from  the  dis- 
charge of  the  gun  so  pointed,  the  person  pointing  the  same  shall 
be  guilty  of  manslaughter  when  such  killing  does  not  amount  to 
murder.  So  that  if  you  believe  beyond  a  reasonable  doubt  that  the 
defendant  pointed  the  gun  towards  the  deceased,  and  that  he  did 
it  intentionally,  and  also  believe  that  the  death  of  the  boy  resulted 
from  the  discharge  of  the  gun  so  pointed,  and  that  the  killing  did 
not  amount  to  murder,  your  verdict  should  be,  guilty  of  man- 
slaughter.** 

§  2887(3).    Georoia 

The  court  instructs  the  jury  that,  if  you  believe  the  truth  of  the 
case  is  that  the  defendant  was  guilty  of  killing  his  wife  without 
any  intention  to  do  so,  but  that  he  killed  her  in  the  commission  of 
an  unlawful  act,  then  you  would  be  authorized  to  investigate  the 
question  as  to  whether  or  not  the  defendant  is  guilty  of  the  offense 

SI  Ford  T.  State,  142  S.  W.  6,  64  stMcDaniel  v.  State,  46  So.  968, 

Tex.  Cr.  R.  14.  156  Ala.  40,  21  L.  R.  A.  (N.  S.)  678, 

2*  State  V.  Walker,  110  N.  W.  926,      130  Am.  St.  Rep.  74. 
133  Iowa,  489.  ^^  State  y.  Naylor,  90  A.  880,  5 

Boyce,  99. 
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of  involuntary  manslaughter  in  the  commission  of  an  unlawful  act. 
That  is  an  offense  which  is  punished  by  confinement  in  the  peniten- 
tiary for  a  term  not  less  than nor  longer  than years. 

And  on  that  subject  I  charge  the  jury  this:  That  if  you  believe  the 
defendant,  having  no  intention  to  fire  the  pistol  at  his  wife,  yet 
pointed  it  towards  her  intentionally,  whether  loaded  or  unloaded, 
and  that  such  pointing  was  not  done  in  self-defense  or  under  cir- 
cumstances of  justification  enumerated  in  the  Code,  that  he,  under 
the  impression  the  pistol  was  not  loaded,  snapped  it  at  her,  think- 
ing that  the  pistol  was  not  loaded,  and  that  her  death  was  produced 
by  the  firing  upon  her  unintentionally  on  his  part,  by  the  explo- 
sion of  the  cartridge  in  there,  when  he  thought  there  was  none  there, 
yet  as  the  result  of  the  doing  on  his  part  of  the  unlawful  act  of  the 
intentional  pointing  the  pistol  at  her,  and  in  that  way  her  death 
resulted,  you  would  be  authorized  to  find  the  defendant  guilty  of 
involuntary  manslaughter  in  the  commission  of  an  unlawful  act^ 

§  2888.    Criminal  negligence 

The  jury  are  instructed  that,  if  the  act  was  unlawful  in  itself,  a 
greater  degree  of  care  and  caution  is  required  to  exempt  from  crim- 
inal liability,  and,  as  a  necessary  corollary  of  this  rule,  it  follows 
that  a  less  degree  of  negligence  is  required  to  make  it  criminal. 
The  more  dangerous  the  act  done  the  greater  degree  of  care  and 
caution  to  guard  against  injury  is  required.** 

§  2889.    Same — Killing  through  explosion  of  boiler 

You  are  instructed  that  the  fact  of  the  explosion,  and  even  the 
possibility  of  guarding  against  it,  do  not  necessarily  make  out  a 
case  of  culpable  negligence.  Very  few  acts  in  life  are  done  with 
such  care  as  to  prevent  accidents,  or  make  them  impossible.  The 
law  only  requires  of  any  one  that  degree  of  care  and  prudence 
which  persons  who  are  reasonably  careful  ordinarily  observe.  To 
require  more  would  be  to  put  every  one  under  restraints  in  the 
management  of  his  business  and  in  his  dealings  with  others,  which 
would  be  more  hurtful  in  the  embarrassments  they  would  cause 
than  beneficial  in  the  protection  they  would  give  against  injuries." 
You  are  instructed  that  whether  the  absence  of  the  defendant 
from  the  boiler  room  at  the  time  of  the  explosion  was  negligent  . 
depends  upon  circumstances.  If  we  find  that  the  defendant,  from 
his  past  experience,  from  his  knowledge  of  the  boiler,  and  the  flow 
of  oil,  and  of  the  burner,  had  reason  to  believe,  and  in  fact  did  be- 
lieve, that  it  was  consistent  with  safety  to  be  absent  from  the  boil- 

«  Toomer  y.  State,  60  S.  B.  198,  ^f  People  v.  Thompson,  81  N.  W. 
130  Ga.  63.  844,  12^3  Micti.,4n. 

»•  State  v.  Irvine,  ^2  go.  667,  126 
La.  434. 
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cr,  as  he  was  at  the  time  of  the  explosion,  then  he  was  not,  in  law, 
guilty  of  criminal  negligence  by  reason  of  such  absence.*' 

§  2890,    Same— Careless  handling  of  firearms 

i  2890(1).    KsRtsoky 

You  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  defendant  had  reasonable  grounds  to  believe  and  did  believe 
there  was  no  danger  in  handling  the  pistol  as  he  did,  and  that  it 
was  done  without  any.  purpose  of  harm  upon  his  part,  but  if  they 
further  believe  from  the  evidence,  to  the  exclusion  of  a  reasonable 
doubt,  that  the  killing  resulted  from  his  careless  use  of  the  weapon, 

and  in county,  and  within months  before  the  finding 

of  the  indictment  in  this  prosecution,  then  they  should  find  him 
guilty  of  involuntary  manslaughter  and  fix  his  punishment  at  a  • 
fine  in  any  sum  in  their  discretion,  or  confinement  in  the  county 
jail  for  any  length  of  time  in  their  discretion,  or  they  may  both  so 
fine  and  imprison  him  in  their  discretion.** 

You  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  the  accused  had  reasonable  grounds  to  believe  and  did  believe 
there  was  no  danger  in  handling  the  pistol  as  he  did,  and  that  it 
was  done  without  any  purpose  of  harm  upon  his  part,  and  further 
believe  from  the  evidence,  to  the  exclusion  of  a  reasonable  doubt, 
that  the  killing  resulted  from  the  careless  use  of  the  weapon,  they 
should  find  him  guilty  of  involuntary  manslaughter,  and  fix  his 
punishment  at  a  fine  or  imprisonment  in  the  county  jail,  either  or 
both,  in  your  discretion ;  but  if  they  believe  the  killing  was  acci- 
dental, and  without  carelessness,  he  should  be  acquitted.** 

{  2890(2).    Oklahoma 

You  are  instructed  that  culpable  negligence  is  the  want  of  that 
usual  and  ordinary  care  and  caution  in  the  performance  of  an  act 
usually  and  ordinarily  exercised  by  a  person  under  similar  circum- 
stances and  conditions,  and  you  are  instructed  that  a  person  hand- 
ling a  deadly  weapon  will  be  required  under  the  law  to  use  a  higher 
degree  of  care  and  circumspection  than  if  using  an  instrument  or- 
dinarily harmless.** 

§  2891.    Reckless  and  heedless  firing  of  gun 
{2891(1).   Arkansas 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 

defendant  was  justified  in  shooting  at ,  and  that  he  shot  at 

in  a  careless,  reckless  manner,  and  not  with  that  caution 

«»  People  v.  Thompson,  81  N.  W.  »o  Blanton   v.  Commonwealth,  112 

344,  122  Mich.  411.  S.  W.  504,  33  Ey.  Law  Rep.  1022. 

s»  Speaks  v.  Commonwealth,  149  5.  si  Kent  v.  State^  126  P.  1040,  8 

W.  850,  149  Ky.  883.  OkL  Cr.  188^ 
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that  he  should  have  done  under  the  circumstances,  you  will  con- 
vict him  of  involuntary  manslaughter.^* 

12891(2).     Iowa 

You  are  instructed  that  manslaughter  is  the  unlawful  killing  of 
one  human  being  by  another  without  deliberation,  premeditation, 
or  malice,  as  where  one  engaged  in  an  unlawful  act,  not  amounting 
to  a  felony,  unintentionally  kills  another,  or,  if  one  recklessly  and 
heedlessly  fires  a  gun  and  thereby  kills  another,  he  will  not  be  ex- 
cused, but  his  offense  will  be  manslaughter,  though  the  weapon 
was  pointed  in  the  direction  of  the  deceased  by  accident  with  no 
design  tb  wound  or  kill.** 

You  are  instructed  that  the  material  averments  of  the  indictment 
are  that  the  defendant  did,  at  the  time  and  place  therein  alleged, 
handle  the  rifle  therein  described  in  a  careless  and  reckless  man- 
ner, and  while  so  doing  did  unlawfully,  carelessly,  and  recklessly 
shoot in  the  bead,  thereby  causing  the  death  of  said .** 

You  are  instructed  that  the  defendant,  in  handling  a  deadly  and 
dangerous  weapon,  was  bound  to  exercise  such  care  as  an  ordinarily 
careful  and  prudent  man  would  ordinarily  exercise  under  like  cir- 
cumstances, and  if  he  failed  to  do  so  he  was  guilty  of  negligence. 
He  was  not  required  to  exercise  the  highest  degree  of  care,  but  on- 
ly such  care  as  a  reasonably  prudent  man  should  and  ought  to  use 
under  like  circumstances.  If  he  did  so,  then  the  killing  of  deceased 
would  be  excusable,  and  he  should  be  acquitted ;  but  if  you  find 
from  the  evidence  beyond  a  reasonable  doubt  that  he  failed  to  ex- 
ercise such  degree  of  care  and  that  he  was  guilty  of  negligently 
and  recklessly  using  such  weapon,  whereby  the  deceased  was  shot 
and  killed,  such  killing  would  be  manslaughter.**^ 

You  are  instructed  that  if  you  find  from  the  evidence  beyond  a 
reasonable  doubt  that  at  the  time  and  place  alleged  in  the  indict- 
ment the  defendant  was  intending  to  shoot  through  the  hat  of  de- 
ceased while  the  same  was  on  his  head,  and  that  in  so  doing  he  was 
using  a  deadly  and  dangerous  weapon  recklessly,  carelessly,  and 
negligently,  or  so  find  that  in  aiming  at  or  shooting  at  a  nail  head, 
if  he  was,  defendant  was  shooting  so  close  to  deceased  as  that  his 
act  in  so  doing  was  a  negligent,  careless,  and  reckless  use  of  a  dead- 
ly weapon,  and  that  by  reason  of  such  reckless  and  negligent  use 

of  such  weapon  said was  shot  and  killed,  such  killing  would 

be  manslaughter.** 

You  are  instructed  that  if  you  find  that  at  the  time  he  fired  the 

»«  Scott  v.  State,  86  S.  W.  1004,  75         «8  State  ▼.  Warner,  137  N.  W.  406, 

Ark.  142.  167  Iowa,  111. 

88  State  ▼.  Warner,  187  N.  W.  466,  86  state  v.  Warner,  137  N.  W.  466, 

157  Iowa,  111.  157  Iowa,  HL 

3*  State  V.  Warner,  137  N.  W.  406, 
157  Iowa,  111. 
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fatal  shot  the  defendant  was  aiming  at  a  nail  head,  but  further  find 
from  the  evidence  beyond  a  !:easonable  doubt  that  in  so  doing  he 
recklessly  pointed  said  gun  so  close  to  the  deceased  and  fired  the 
same  under  such  circumstances  as  that  he  was  not,  in  so  doing,  in 
the  exercise  of  such  care  as  an  ordinarily  careful  and  prudent  man 
would  exercise  under  the  circumstances,  and  thereby  the  deceased 
was  shot  and  killed,  such  killing  would  be  manslaughter." 

You  are  instructed  that,  if  you  find  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  negligently,  carelessly,  and 
recklessly  discharged  the  gun  in  question  and  thereby  shot  and 
killed  the  deceased,  then  the  fact,  if  it  be  a  fact,  that  the  deceased 
moved  or  raised  his  head  at  the  time  or  just  prior  to  the  firing  of 
the  shot,  and  that  such  act  contributed  to  his  death,  if  it  did,  would 
constitute  no  defense.'* 

You  are  instructed  that,  unless  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  defendant's  use  of  said  gun  at  the 
time  of  the  shooting  was  negligent  and  reckless,  you  should  acquit 
him.» 

§  2892.    Negligence  in  driving  automobile 
f  2892(1).   Arkansas 

You  are  instructed  that,  although  every  man  has  a  right  to  drive 
an  automobile  on  the  streets,  just  as  much  right  as  a  man  has  to. 
drive  a  buggy  in  it,  or  to  cross  it  q§  foot,  no  man  has  the  right  to 
use  a  public  street  of  a  city  as  a  speedway,  and  wherever  any  man 
uses  a  dangerous  machine,  he  must  guard  the  exercise  of  that  right 
with  a  proper  care  and  due  regard  for  the  lives  and  safety  of  people 
who  have  an  equal  right  to  be  upon  the  streets.*® 

I  2892(2).    CoMeotiottt 

You  will  observe  the  expression  "criminal  negligence,"  which  is 
recklessness  of  conduct,  gross  or  wanton  carelessness  or  negli- 
gence. "Gross  negligence"  imports  a  thoughtless  disregard  of  con- 
sequences. "Wantonness,"  in  respect  to  human  conduct,  is  doing 
a  thing  recklessly  without  regard  to  property  or  the  rights  of  oth- 
ers. Do  all  the  circumstances  establish  beyond  a  reasonable  doubt 
a  degree  of  carelessness  amounting  in  itself  to  a  culpable  disregard 
of  the  rights  and  safety  of  others?  If  they  do  they  establish  crim- 
inal negligence.  If  they  do  not  the  homicide  with  which  you  are 
dealing  is  one  that  the  law  excuses  as  a  misadventure.  Now,  your 
ultimate  inquiry  will  be,  was  the  defendant  criminally  negligent, 
and  if  so,  did  his  criminal  negligence  cause  the  death  of ?    If 

«T  state  V.  Wamer,  137  N.  W.  406,  «•  State  v.  Warner,  137  N.  W.  466, 

157  Iowa,  ill.  157  Iowa,  111. 

3«  State  V.  Warner,  137  N.  W.  466,  4o  Madding  v.  Stete,  177  S.  W.  410, 

157  Iowa,  in.  118  Ark.  506. 
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you  are  not  satisfied  beyond  a  reasonable  doubt  that  the  defendant 
at  the  time  and  place  in  question  was  criminally  negligent  in  hid 
conduct  in  the  management  of  his  auto  car,  and  also  that  such 

negligence  caused  the  death  of as  charged,  you  should  acquit 

him." 

§  2892(3).    Delaware 

You  are  instructed  that  defendant  is  charged  in  this  case  with 
the  crime  of  manslaughter.    It  is  alleged  in  the  indictment  that  on 

in  the  present  year,  on  the in ;  in  this  county,  he 

ran  his  automobile  at  a  greater  rate  of  speed  than  that  allowed  by 
the  statute,  and  while  so  doing  ran  into  and  collided  with  a  cer- 
tain other  automobile  driven  by  one ,  and  by  reason  there- 
of feloniously  and  willfully  made  an  assault  upon  one ^  who 

was  riding  in  the  car  driven  by  the  defendant,  whereby  she  was 
thrown  upon  the  ground  and  received  injuries  which  resulted  in 
her  death.  The  defendant  denies  that  he  was  driving  his  automo- 
bile at  the  time  of  the  collision  at  a  rate  of  speed  in  excess  of  that 
permitted  by  the  statute,  or  at  a  rate  of  speed,  or  in  a  manner,  that 
was  dangerous  to  others  upon  the  highway,  and  therefore  claims 
that  he  was  not  guilty  of  any  negligence  that  caused  the  death  of 

the  child, .    The  defendant  contends  that  the  death  of  the 

child  resulted  from  his  car  being  struck  from  behind  by  another 
car,  and  that,  therefore,  it  was  by  misadventure,  and  not  from  any 

criminal  act  or  negligence.    In  the  collision  of  the  two  cars, 

and  all  the  other  occupants  of  defendant's  car  were  thrown  out, 
except  himself,  and  a  jroung  child  was  thrown  from 's  car.** 

You  are  instructed  that  it  is  the  duty  of  the  driver  of  an  automo- 
bile on  the  public  highway  to  run  not  only  at  a  rate  of  speed  per- 
missible under  the  law,  but  at  such  speed  as  an  ordinarily  prudent 
and  careful  man  would  use  under  the  circumstances,  having  re- 
gard at  all  times  to  the  danger  of  the  situation  and  the  probability 
of  injuring  others.  The  statute  governing  the  speed  of  automobiles 
provides  that  nothing  therein  contained  "shall  permit  any  person  to 
drive  a  motor  vehicle  at  a  greater  speed  than  is  reasonable,  having 
regard  to  the  traffic,  or  so  as  to  endanger  the  safety  of  any  person 
or  injure  the  property  of  any  person."  ^ 

You  are  instructed  that  it  is  unlawful  in  this  state  to  run  an 
automobile  upon  any  public  street  or  highway,  where  the  build- 
ings are  of  greater  distance  apart  than  feet,  at  a  greater 

rate  of  speed  than miles  an  hour,  or,  as  stated  in  the  indict- 
ment and  the  statute,  at  a  greater  rate  of  speed  than  a  mile  in 

*i  State  V.  Goetz,  76  A.  1000,  83  *•  State  ▼.  Long  (O.  ft  T.)  108  A. 

Ck)nii.  437,  30  L.  R.  A.  (N.  S.)  458.  36,  7  Boyce,  397. 

*a  State  v.  Long  (O.  &  T.)  108  A. 
36,  7  Boyce,  397. 
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minutes  and seconds.    Such  being  the  law,  we  say  to 

you  that  any  one  who,  while  driving  his  automobile  at  a  higher 
rate  of  speed  than  the  law  allows,  kills  another  by  striking  him 
with  (or  throwing  him  from)  his  car,  is  prima  facie  guilty  of  neg- 
ligence; and  such  act  will  make  the  driver  criminally  liable  and 
guilty  of  manslaughter,  if  it  is  clearly  shown  by  the  evidence  that 
such  unlawful  speed  was  the  cause  of  the  death.  But  even  though 
the  jury  should  not  be  satisfied  that  the  driver  was  running  his 
car  at  a  higher  rate  of  speed  than  the  law  allows,  he  would,  never- 
theless, be  guilty  of  manslaughter  if  the  death  was  caused  by  gross 
negligence  on  his  part,  that  is,  by  a  wanton,  careless  and  reckless 
disregard  of  the  rights  and  safety  of  others.  And  we  may  say  that 
the  law  we  have  stated  for  your  guidance  applies,  whether  the  per- 
son killed  is  thrown  from  another  car  that  was  struck  or  from  the 
car  driven  by  the  defendant.  And  we  further  instruct  you  that  if 
the  death  resulted  from  the  unlawful  rate  of  speed,  or  from  the 
careless  and  reckless  driving  of  the  car,  the  fact  that  the  killing 
was  unintentional  on  the  defendant's  part  does  not  excuse  him.  It 
makes  no  difference  how  unintentional  it  may  have  been,  if  the 
death  was  caused  by  the  defendant's  criminal  and  gross  negli- 
gence. As  we  have  already  told  you,  involuntary  manslaughter 
exists  when  a  person,  in  committing  an  unlawful  act,  or  in  commit- 
ting a  lawful  act  without  proper  caution  or  skill,  undesignedly 
kills  another.  That  is  the  definition  of  manslaughter.** 
Now,  gentlemen,  summarizing  and  simplifying,  as  much  as  we 
^can,  the  law  already  stated,  we  say:  If  you  believe  from  the  testi- 
mony that  at  the  time  of  the  collision  of  the  two  automobiles  the 
defendant  was  driving  his  car  in  violation  of  the  statute  that  gov- 
erns the  speed  of  automobiles,  and  that  such  act  was  the  cause  of 

the  death  of ,  your  verdict  should  be  guilty.    And  even  if 

you  do  not  believe  that  the  defendant,  at  the  time  of  the  collision, 
was  running  his  car  in  violation  of  said  speed  statute,  but  are  satis- 
fied that  the  child's  death  was  caused  by  gross  negligence  on  the 
part  of  the  defendant,  your  verdict  should  be  guilty.  If  you  are 
not  satisfied  that  the  defendant  is  guilty  of  manslaughter,  but  be- 
lieve that  he  is,  under  the  evidence,  guilty  of  an  assault,  you  may 
find  him  guilty  of  assault  only.** 

I  2892(4).    Rhode  island 

The  court  instructs  the  jury  that,  if  the  defendant  gave  no  warn- 
ing of  his  approach,  and  the  driver  of  the  tip  cart  in  the  middle  of 
the  street  had  no  knowledge  of  the  presence  of  the  automobile  un- 

*4  State  V.  Long  (O.  &  T.)  108  A.  *«  State  v.  Long  (O.  &  T.)  103  A» 
86,  7  Boyce,  397.  88,  7  Boyce*  397. 
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til  it  was  right  near  the  rear  of  his  cart,  and  instinctively  or  in  a 
sort  of  a  panic  turned  his  horse  to  the  left  to  avoid  a  collision,  and 
in  consequence  the  tip  cart  and  automobile  came  in  contact,  the 
defendant  cannot  shield  himself  by  setting  up  as  a  defense  this 
act  of  the  driver,  if  it  was  the  result  of  fright  or  alarm  caused  by 
the  defendant's  want  of  care.** 

§  2893.     Homicide  caused  by  driving  automobile  while  intoxicated 

You  are  instructed  that  our  statute  provides  that  any  person 
who  shall  drive  an  automobile  while  in  an  intoxicated  condition 
is  guilty  of  a  misdemeanor.  If  you  find  that  the  defendant  was  in 
an  intoxicated  condition  while  driving  the  automobile  which  struck 

,  and  that,  because  of  some  grossly  negligent  act  or  acts 

of  defendant  in  the  operation  of  the  automobile  occasioned  by  such 
condition  of  intoxication, was  killed,  the  defendant  is  guil- 
ty of  manslaughter.*'^ 

4.    Degrees  of  Manslaughter 
§  2894.    Manslaughter  in  first  degree 

§  2894(1).    Alabama 

You  are  instructed  that  manslaughter  in  the  first  degree  is  also 
embraced  in  this  indictment.  Manslaughter  in  the  first  degree  is 
the  unlawful  killing  of  a  human  being  without  malice ;  that  is,  as 
the  unpremeditated  result  of  passion-heated  blood,  caused  by  a 
sudden,  sufficient  provocation.  Now,  if  the  defendant  unlawfully, 
but  without  malice,  killed  — ^' —  by  shooting  him  with  a  pistol,  and 
such  killing  was  the  result  of  passion-heated  blood  suddenly  aroused 
without  sufficient  provocation,  solely,  then  that  would  be  man- 
slaughter in  the  first  degree.** 

§  2894(2).    Oklahoma 

Gentlemen  of  the  jury,  if  after  a  consideration  of  all  the  evidence 
in  this  case  there  remains  in  your  mind  a  reasonable  doubt  as  to 
whether  the  defendant  is  guilty  of  the  crime  of  murder  as  herein  in- 
structed, then  you  may  next  inquire  of  whether  or  not  she  is  guilty 
of  manslaughter  in  the  first  degree.  Therefore,  if  you  find  and 
believe  from  the  evidence  in  this  case  beyond  a  reasonable  doubt 

that  the  defendant,  in  the  county  of and  state  of ^  on 

or  about  the day  of  ,  did  unlawfully  shoot  and.  kill 

the  deceased,  but  that  such  act  of  killing  was  perpetrated  without 
a  design  to  effect  the  death  of  the  deceased,  and  in  the  heat  of  pas- 
sion, but  in  a  cruel  and  unusual  manner  or  by  means  of  a  dangerous 

*6  State  V.  Wagner,  86  A.  147.  *8  Thomas  v.  State,  36  So.  734,  139 

*T  State  V.  Dugan,  89  A.  691,  84  N.      Ala.  80. 
J.  Law,  603. 
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weapon,  then  you  will  find  the  defendant  guilty  of  manslaughter  in 
the  first  degree  and  so  say  by  your  verdict.  On  the  other  hand,  if 
you  have  any  reasonable  doubt  in  your  minds  as  to  whether  the  de- 
fendant is  guilty  of  either  murder  or  manslaughter  in  the  first 
degree  as  herein  instructed,  you,  then  it  will  be  your  duty  to  acquit 
the  defendant.** 

The  court  instructs  the  jury  that,  if  you  have  a  reasonable  doubt 
that  the  defendant  is  guilty  of  the  crime  of  murder  as  herein  sub- 
mitted to  you,  then  you  may  next  inquire  as  to  whether  or  not  he 
is  guilty  of  the  crime  of  manslaughter  in  the  first  degree.  If  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant, in  the  county  of and  state  of ,  on  or  about 

the »-  day  of ,  and  anterior  to  the  filing  of  this  informa- 
tion on  the day  of ,  did  unlawfully  shoot  and  kill  the 

deceased,  but  that  such  act  of  killing  was  perpetrated  without  a 
design  to  effect  the  death  of  the  deceased,  but  in  a  heat  of  passion 
and  in  a  cruel  and  unusual  manner,  or  by  means  of  a  dangerous 
weapon,  then  you  will  find  the  defendant  guilty  of  manslaughter  in 
the  first  degree,  and  so  say  by  your  verdict,  unless  you  should 
find,  or  have  a  reasonable  doubt  thereof,  that  said  killing  was  com- 
mitted under  such  circumstances  as  constitute  justifiable  homicide, 
in  which  case  you  should  acquit  the  defendant.'® 

You  are  instructed  that,  if  you  do  not  believe  beyond  a  reasonable 
doubt  that  the  defendants  or  either  of  them  are  guilty  of  murder, 
but  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  shot  the  deceased  while  in  a  heat  of  passion,  and  without 
a  premeditated  design  to  effect  his  death,  then  it  will  be  your  duty 
to  convict  the  defendant  of  manslaughter  in  the  first  degree,  unless 
you  shall  find  the  shooting  was  justifiable.  If  you  convict  the  de- 
fendant of  manslaughter,  you  will  assess  his  pimishment  at  impris- 
onment for  any  time  not  less  than years.*^ 

You  are  instructed  that  homicide  is  manslaughter  in  the  first  de- 
gree when  perpetrated  without  a  design  to  effect  death,  and  in  a 
heat  of  passion,  but  in  a  cruel  and  unusual  manner,  or  by  means  of 
a  dangerous  weapon,  unless  it  is  committed  under  such  circum- 
stances as  constitute  excusable  or  justifiable  homicide.** 

You  are  instructed  that  manslaughter  in  the  first  degree  is  de- 
fined as  follows :  When  a  homicide  is  perpetrated  without  a  design 
to  effect  death  by  a  person  while  engaged  in  the  commission  of  a 
misdemeanor,  or  when  perpetrated  without  a  design  to  effect  death, 
and  in  a  heat  of  passion,  but  in  a  cruel  and  unusual  manner  or  by 

*•  Palmer  v.  State    (Cr.  App.)  187  oiMcDaniel  v.  State,  127  P.  368,  8 

P.  502.  «  Okl.  Cr.  209. 

-o  Brantley  v.  State,  175  P.  51,  15  ssMcDaniel  v.  State,  127  P.  358,  8 

Okl.  Cr.  6.  Okl.  Cr.  209. 
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means  of  a  dangerous  weapon,  unless  it  is  committed  under  such 
circumstances  as  to  constitute  excusable  or  justifiable  homicide. 
Under  the  circumstances  and  evidence  in  this  case  a  charge  on 
justifiable  homicide  is  unnecessary .•• 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
and  circumstances  in  the  case  beyond  a  reasonable  doubt  that  the 
defendant  killed  said  deceased,  and  that  the  killing  was  unlawful, 
and  was  not  excusable  homicide,  as  herein  explained  to  you,  but 
you  have  under  the  evidence  and  circumstances  in  the  case  a  rea* 
sonable  doubt  as  to  whether  the  defendant  is  guilty  of  murder,  as 
herein  defined  to  you,  then  it  would  be  necessary  for  you  to  consider 
whether  or  not  the  defendant  is  guilty  of  manslaughter  in  either  the 
first  or  second  degree,  as  herein  defined  to  you,  both  of  which  are 
lower  degrees  of  homicide,  and  which  are  included  in  and  may  be 
considered  under  an  information  charging  murder.  To  constitute 
manslaughter  in  the  first  degree,  as  herein  defined  to  you,  it  is  es- 
sential that  the  homicide  be  committed  by  the  accused,  that  the 
killing  be  unlawful ;  that  is,  that  it  was  not  justifiable  or  excusable 
under  the  law.  If  the  killing  be  purposely  and  unlawfully  done, 
without  a  design  to  effect  death,  and  in  a  heat  of  passion,  but  in  a 
cruel  and  unusual  manner,  or  by  means  of  a  dangerous  weapon, 
or  while  the  person  doing  the  killing  was  engaged  in  the  commis- 
sion of  a  misdemeanor,  then,  under  such  circumstances,  the  homi- 
cide would  be  manslaughter  in  the  first  degree.  You  are  further  in- 
structed that  if,  under  all  the  evidence  and  circumstances  in  the 
case  you  have  a  reasonable  doubt  as  to  whether  or  not  the  defendant 
is  guilty  of  murder,  the  defendant  is  entitled  to  the  benefit  of  that 
doubt,  and  you  cannot  convict  him  of  murder,  but  if  from  all  the 
evidence  and  circumstances  in  the  case  you  believe  beyond  a  rea- 
sonable doubt  that  the  defendant  killed  said  deceased,  as  alleged  in 

the  information,  in  county,  state  of ,  and  that  the 

killing  was  unlawful,  and  purposely  done,  as  alleged  in  the  infor- 
mation, by  the  defendant,  without  a  design  to  effect  death,  and  in  a 
heat  of  passion,  but  in  a  cruel  and  unusual  manner,  or  by  means 
of  a  dangerous  weapon,  or  while  the  defendant  was  engaged  in  the 
commission  of  a  misdemeanor,  and  under  such  circumstances  as 
not  to  be  excusable  under  the  law,  as  herein  given  to  you,  then  the 
defendant  would  be  guilty  of  manslaughter  in  the  first  degree,  and 
you  should  so  find,  and  you  may  assess  the  punishment  therefor, 
should  you  find  him  guilty  of  manslaughter  in  the  first  degree;  that 
punishment  being  imprisonment  in  the  state  penitentiary  for  any 
definite  period  of  time  not  less  than years.** 


» 


MKent  ▼.   State,   12»  P.  1010,  8         •  4  Kent  t.   State,   126  P.  1040,  8 
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The  jury  arc  instructed  that  if  the  killing  of was  not  jus- 
tifiable as  defined  in  these  instructions,  and  you  entertain  a  reason- 
able doubt  as  to  whether  the  shooting  of  the  said was  done 

with  a  premeditated  design  to  effect  his  death,  and  you  do  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
fired  the  fatal  shot  while  in  the  heat  of  passion,  and  with  no  premed- 
itated design  to  kill  the  said ,  you  will  then  find  him  guilty 

of  manslaughter  in  the  first  degree.'^ 

The  court  instructs  the  jury  that,  if  the  shooting  of with 

the  revolver  was  not  justifiable  on  the  grounds  of  self-defense, 
and  you  find  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  fired  said  shot  in  a  heat  of  passion,  and  without  any 

design  to  effect  the  death  of ,  you  will  then  find  him  guilty  of 

manslaughter  in  the  first  degree.  Or  if  he  was  not  justifiable  in 
shooting  ■  with  the  revolver  after  he  had  got  out  of  the  wagon, 

and  you  find  from  the  evidence,  beyond  a  reasonable  doubt,  that 

the  deceased, ,  had  made  an  attack  upon  the  defendant  with 

a  deadly  weapon,  and  that  the  defendant  killed  him  unnecessarily 
after  such  attack  had  failed,  you  will  then  find  him  guilty  of  man- 
slaughter in  the  first  degree."* 

§  2895.    Manslaughter  in  second  degree 

You  are  instructed  that  homicide  is  manslaughter  in  the  second 
degree  when  caused  by  the  act,  procurement,  or  culpable  negligence 
of  another,  which,  under  the  law,  is  not  murder  or  manslaughter  in 
the  first  degree,  nor  excusable  nor  justifiable  homicide.*'' 

The  court  further  instructs  you  that  if  you  believe  from  the  evi- 
dence and  circumstances  in  the  case  beyond  a  reasonable  doubt 
that  the  defendant  killed  deceased,  as  alleged  in  the  information, 
and  that  the  killing  was  unlawful,  and  was  not  excusable  homicide, 
as  herein  explained  to  you,  but  you  have  under  the  evidence  and 
the  circumstances  a  reasonable  doubt  as  to  whether  the  defendant 
is  guilty  of  murder  or  manslaughter  in  the  first  degree,  as  herein 
defined  to  you,  then  it  would  be  necessary  for  you  to  consider 
whether  or  not  the  defendant  is  guilty  of  manslaughter  in  the  sec- 
ond degree,  as  herein  defined  to  you,  and  which  is  a  lower  degree  of 
homicide  than  the  other  two  degrees,  and  which  is  included  in  and 
may  be  considered  under  an  information  charging  murder." 

You  are  instructed  that,  to  constitute  manslaughter  in  the  second 
degree,  as  herein  defined  to  you,  it  is  essential  that  the  homicide  be 
committed  by  the  accused;  that  the  killing  be  unlawful;  that  is, 

B»  Atdilson  V.  State,  105  P.  387,  3  »t  Kent  v.  State,  126  P.  10 'A  8  Okl. 

Okl.  Cr.  295.  Cr.  188. 

»«  Morris  r.  Territory,  d9  P.  760.1  b«  Kent  v.   State,   126  P.   lOiO,  8 

Okl.  Cr.  617.    This  is  correct  as  far  Okl.  Or.  188. 
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that  it  was  not  justifiable  or  excusable  under  the  law.  If  the  killing' 
be  purposely  and  unlawfully  done  without  a  design  to  effect  death, 
but  by  the  act,  procurement  or  culpable  negligence  of  another, 
which,  under  the  law  as  herein  given  to  you,  is  neither  murder  nor 
manslaughter  in  the  first  degree,  nor  excusable  nor  justifiable  homi- 
cide, then,  under  such  circumstances,  the  homicide  would  be  man- 
slaughter in  the  second  degree.  On  this  phase  the  court  instructs 
you  that,  if  under  all  the  evidence  and  circumstances  you  have  a 
reasonable  doubt  as  to  whether  or  not  the  defendant  is  guilty  of 
murder  or  of  manslaughter  in  the  first  degree,  then  the  defendant 
is  entitled  to  the  benefit  of  that  doubt,  and  you. cannot  convict  him 
of  either  of  those  degrees  of  homicide.  But  if  from  all  the  evidence 
and  circumstances  in  the  case  you  believe,  beyond  a  reasonable 
doubt,  that  the  defendant  killed  the  said  deceased,  as  alleged  in  the 

information,  in county,  state  of ,  and  that  tfie  killing 

was  unlawful  and  purposely  done,  as  alleged  in  the  information, 
without  a  design  to  effect  death,  but  by  the  act,  procurement,  or 
culpable  negligence  of  the  defendant,  which,  under  the  provi- 
sions of  the  law,  and  these  instructions,  is  neither  murder  nor 
manslaughter  in  the  first  degree,  nor  excusable  nor  justifiable  homi- 
cide, and  was  not  done  by  accident  or  misfortune,  in  the  doing  of 
a  lawful  act  by  lawful  means,  with  usual  and  ordinary  caution, 
and  without  any  criminal  intent,  then  the  defendant  would  be 
guilty  of  manslaughter  in  the  second  degree,  and  you  should  so 
find,  and,  if  you  find  the  defendant  guilty  of  manslaughter  in  the 
second  degree,  you  may  assess  the  punishment  therefor,  that  be- 
ing imprisonment  in  the  state  penitentiary  for  not  more  than 

years  and  not  less  than years,  or  by  imprisonment  in  the 

county  jail  not  exceeding  —  year,  or  by  fine  not  exceeding 
$ ,  of  by  both  fine  and  imprisonment.** 

§  2896.    Manslaughter  in  third  degree 

§  2896(1).    Missouri  '^ 

The  court  instructs  the  jury  that  if  they  find  and  believe  from  the 

evidence  that  at county,  state  of ,  on r,  within 

years  prior  to  the  filing  of  this  indictment,  defendant  in- 
tentionally and  feloniously  struck  the  deceased,  on  the  head  with 
a  pistol,  which  said  defendant  then  and  there  held  in  his  hand, 

and  that  said died  on ,  and  prior  to  the  finding  of 

this  indictment,  from  the  effect  of  such  blow,  and  that  such  blow 
was  struck  by  said  defendant  in  a  heat  of  passion,  without  a  design 

to  effect  the  death  of  said ,  and  that  said  pistol  so  used  was 

then  and  there  a  dangerous  weapon,  you  will  find  the  defendant 

5»  Kent  v.    State,   126'  P.   1040,   8  Okl.  Cr.  188. 
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guilty  of  manslaughter  in  the  third  degree,  unless  you  find  that  such 
killing,  if  done  by  defendant,  was  under  such  circumstances  as 
to  be  justifiable  under  the  law  as  given  by  the  court.  If  you  find 
the  defendant  guilty  of  manslaughter  in  the  third  degree,  as  above 
defined,  you  will  assess  his  punishment  at  imprisonment  in  the  pen- 
itentiary not  exceeding years,  or  imprisonment  in  the  county 

jail  not  less  than months,  or  by  a  fine  not  less  than  $ , 

or  both  a  fine  not  less  than  $ — —  and  imprisonment  in  the  coun- 
ty jail  not  less  than months.*** 

S  2896(2).    Wisconsin 

You  are  instructed  that  if  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  at  the  time  and  place  charged  the  defendant 
shot ,  thereby  causing  his  death,  but  do  find,  beyond  a  rea- 
sonable doubt,  that  the  homicide  was  committed  while  the  defend- 
ant was  in  the  heat  of  passion,  such  passion  as  amounted  to  tem- 
porary obscurement  of  reason,  as  hereinbefore  explained,  rendering 
him  incapable  of  forming  a  deliberate,  premeditated  design  to  kill, 
and  further  find  that  such  homicide  was  committed  by  a  dangerous 
weapon,  without  any  design  to  effect  death,  then  you  are  at  liberty 
to  find  the  defendant  guilty  of  manslaughter  in  the  third  degree, 
unless  you  find  that  such  homicide  was  justifiable  or  excusable  as 
hereinafter  explained.'* 

§  2897.    Manslaughter  in  fourth  degree 

f  2807(1).    Kansas 

You  are  instructed  that  manslaughter  in  the  fourth  degree  con- 
sists in  the  unlawful  killing  of  a  human  being  without  design  to 
eflFect  death  and  without  malice  aforethought  by  an  unlawful  act  of 
a  dangerous  character.'* 

S  2897(2).    Missouri 

The  court  instructs  the  jury  that  if  they  find,  from  the,  evidence 

in  the  cause,  that  on  the ,  at  the  county  of ,  in  the  state 

of ,  in  the  difficulty  between  defendant  and ,  in  which 

said ' —  was  killed,  if  so  the  jury  find,  the  said was  the 

aggressor  and  struck  defendant,  or  approached  defendant  in  a 
threatening  manner,  and  ^while  within  striking  distance  of  defend- 
ant raised  his  hand  or  arm  as  though  about  to  strike  defendant,  and 

thBt  such  conduct,  if  any,  on  the  part  of  said provoked  in 

defendant  a  sudden  violent  passion  and  that  in  said  heat  of  passion, 
if  any,  the  defendant  then  and  there  with  a  loaded  pistol  shot  and 
killed ,  but  not  under  such  circumstances  as  to  justify  the 

•0  State  V.   Lane,   69   S.   W.   065,  liberate"  and  "premeditated"  may  be 

15S  Mo.  572.  used  interchangeably. 

wiMllcm  v.  State,  119  N.  W.  352,  e2  state  v.  Ireland,  83  P.  1036,  T2 

137  Wis.  655,  16  Ann.  Cas.  913.    "De-  Kan.  265. 
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defendant  on  the  ground  of  self-defense,  as  defined  in  other  instnic- 
tions,  then  you  will  find  the  defendant  guilty  of  manslaughter  in 
the  fourth  degree.*' 

The  court  instructs  the  jury  that  if  the  jury  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant,  at  the  county 

of and  state  of ,  on  or  about  the ^  intentionally 

shot  and  killed ,  in  a  heat  of  passion,  suddenly  aroused  by 

reason  of  said threatening  or  attempting  to  pass  through 

his  house  against  his  consent,  then  the  law  presumes  that  such 
killing  was  not  done  with  malice,  but  was  the  result  of  such  passion, 
and  in  such  case  you  cannot  find  the  defendant  guilty  of  murder 
in  either  degree,  but  you  should  find  him  guilty  of  manslaughter 

in  the  fourth  degree,  and  assess  his  punishment  at years' 

imprisonment  in  the  penitentiary,  or  by  imprisonment  in  the  coun- 
ty jail  not  less  than  months,  or  by  fine  of  not  less  than 

$ — ,  or  by  both  a  fine  of  not  less  than  $ and  imprison- 
ment in  the  county  jail  not  less  than months.** 

The  court  further  instructs  the  jury  that  if  the  defendant  and 
deceased  had  a  difficulty  at  the  depot,  and  the  deceased  went  to 
his  house  and  armed  himself  with  a  shotgun,  but  that  deceased 
thereafter  withdrew  from  said  difficulty,  and  that  the  defendant, 
after  the  deceased  had  so  withdrawn,  voluntarily  renewed  said  diffi- 
culty, but  without  the  intention  of  killing  or  inflicting  great  person- 
al injury  upon  the  deceased,  and  that  during  said  difficulty  it  became 
necessary  for  defendant  to  kill  deceased  to  save  himself  from  being 
killed  or  receiving  great  personal  injury,  then  the  defendant  cannot 
be  entirely  excused  on  the  ground  of  self-defense,  but  in  that  case 
you  should  find  him  guilty  of  manslaughter  in  the  fourth  degree.** 

You  are  instructed  that,  if  you  shall  believe  from  the  evidence 

that  the  defendant  shot  and  killed while  the  defendant  was 

in  a  violent  passion,  suddenly  aroused  by  reason  of having 

shoved  him,  or  struck  him  with  his  fist  or  hand,  or  with  a  rock,  or 
while  resisting  arrest,  in  which  he  used  mor^  force  than  was  neces- 
sary to  accomplish  the  same,  you  cannot  find  him  guilty  of  murder 
in  either  degree,  for  in  that  case  the  law  presumes  that  such  shoot- 
ing and  killing  was  not  done  of  defendant's  malice,  but  by  reason 
of  such  passion.  On  the  other  hand,  although  you  may  believe  that 
defendant  shot  and  killed while  in  a  violent  passion,  sud- 
denly aroused  by  a  shove  or  a  blow  from ,  yet,  if  you  shall 

further  believe  from  the  evidence  that  such  shooting  and  killing 
was  not  necessary  in  order  for  the  defendant  to  arrest ,  as 

fl»  State  V.  Sharp,  82  S.  W.  134,  ia3  •»  State  v.  Hudspeth,  60  S.  W.  136, 

Mo.  715.  159  Mo.  17& 

04  State  y.  Palmer,  61  S.  W.  651* 
161  Mo.  152. 
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hereinafter  explained,  you  will  find  him  gfuilty  of  manslaughter  in 
the  fourth  degree.*^ 

§  2898.    Conviction  of  aggravated  assault  and  battery 

I  instruct  you,  as  a  part  of  the  law  in  this  case,  that  our  statute 
provides:  "Where  a  homicide  occurs  under  the  influence  of 
sudden  passion  but  by  the  use  of  means  not  in  their  nature  calcu- 
lated to  produce  death,  the  person  killing  is  not  deemed  guilty  of 
homicide  unless  it  appear  that  there  was  an  intention  to  kill,  but 
the  party  from  whose  act  the  death  resulted  may  be  prosecuted  for 
and  convicted  of  any  grade  of  assault  and  battery."  So  in  this 
case  I  therefore  charge  you  that,  should  you  believe  from  the  evi- 
dence that  the  defendant,  killed  deceased, ,  by  striking  or 

stabbing  the  said with  a  knife,  but  you  further  believe  from 

the  evidence  or  have  a  reasonable  doubt  thereof,  that  the  defendant 
was  then  laboring  under  the  influence  of  sudden  passion  when  he 
so  killed  deceased,  if  he  did,  and  by  the  use  of  means  not  in  their 
nature  calculated  to  produce  death  and  without  any  intent  to  kill, 

did  then  and  there  cut  or  stab with  a  knife,  and  did  thereby 

inflict  serious  bodily  injury  upon  the  said ,  and  not  in  self- 
defense  as  herein  charged,  you  will  find  him  guilty  of  an  aggravated 

assault,  and  assess  his  punishment  at  a  fine  of  not  less  than  $ 

nor  more  than  $ or  imprisonment  in  the  county  jail  for  not 

less  than nor  more  than  — — ,  or  both  such  fine  and  im- 
prisonment*' 

You  are  instructed  that  if  you  find  that  defendant  struck , 

and  thereby  killed  him,  and  do  not  find  that  he  intended  to  kill  him, 
then  you  may  find  defendant  guilty  of  an  aggravated  assault  and 
battery,  if  he  was  not  justifiable,  and  if  the  evidence  shows  he  was 
guilty  of  that  offense.** 

G.    AssAUW  WITH  Intent  to  Murder  or  Kii^l 
§  2899.    Elements  of  offense 

t  2899(1).   Alabama 

The  court  charges  the  jury  that  if  they  believe,  from  the  evidence 
in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant  on  the 

day  of ,  assaulted with  the  intent  to  murder 

him,  then  they  must  find  the  defendant  guilty  as  charged.** 

{  2899(2).    Arkansas 

The  court  instructs  the  jury  that,  before  you  would  be  authorized 
to  find  the  defendant  guilty  of  an  assault  with  intent  to  kill,  it 

««  State  V.  Rose,  44  S.  W.  329,  142  ««  Perrln  v.  State,  78  S.  W.  930. 

Mo.  418.  45  Tex.  Or.  R.  660. 

«7  Lozano  v.  State,  202  S,  W.  510.  o»  Deal  v.  State,  34  So.  23,  136  Ala. 

«3  Tex.  Or.  E.  174.  52. 
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must  be  shown  from  the  evidence,  beyond  a  reasonable  doubt,  that 

the  defendant  intentionally  shot  at with  malice  aforethought 

and  with  a  specific  intent  to  kill  said ,  and,  if  death  had  re- 
sulted, it  would  have  been  murder.'^ 

The  jury  are  instructed  that,  to  constitute  an  assault  with  intent 
to  kill  and  murder,  it  must  appear  from  all  the  evidence  in  the  case 
to  a  moral  certainty  that,  had  death  ensued,  it  would  have  amount- 
ed to  murder  either  in  the  first  or  second  degree,  and  that  there 
existed  in  the  mind  of  the  one  making  the  assault  a  specific  intent  to 
take  the  life  of  the  person  assaulted,  but  it  is  not  necessary  that 
such  intent  be  formed  for  any  particular  length  of  time  before  the 
assault,  but  it  may  be  conceived  in  a  moment  before.'* 

S  2899(3).    Delaware 

You  are  instructed  that  the  charge  is  not  only  an  assault,  but  also 
an  intent  to  murder.  In  order  to  convict  the  accused  as  indicted. 
you  must  be  satisfied  beyond  a  reasonable  doubt:  (1)  That  the 
alleged  assault  was  committed  by  the  accused;    (2)  that  it  was 

committed  by  him  with  the  intent  to  murder  ;    that  is,  if 

the  unlawful  attempt  to  violence  to had  been  accomplished. 

and had  died  from  the  effects  of  the  injury  so  inflicted,  the 

accused  would  have  been  guilty  of  murder.  In  order  to  explain  the 
last  requirement  it  is  necessary  to  tell  you  briefly  what  would  con- 
stitute the  crime  of  murder.  We  think,  however,  it  might  confuse 
rather  than  help  you  if  we  should  undertake  to  define  the  different 
kinds  of  felonious  homicide,  and  degrees  of  murder." 

You  are  instructed  that,  in  order  to  show  that  a  person  assaulted 
another  with  intent  to  murder  him,  the  state  must  prove  that  the 
assault  was  committed  maliciously.''' 

This  charge,  you  observe,  embraces  not  only  an  assault,  but  also 
an  intent  to  murder.  In  order  to  convict  the  accused  as  indicted 
you  must  be  satisfied  from  the  testimony  beyond  a*reasonable  doubt 
(1)  that  the  alleged  assault  was  committed  by  the  accused;   (2) 

that  it  was  committed  by  him  with  the  intent  to  murder , 

and  that  if had  died  from  the  effects  of  the  injuries  inflicted 

the  accused  would  be  guilty  of  murder.'* 

You  are  instructed  that,  if  you  are  satisfied  that  the  assault  was 
committed  by  the  accused  maliciously,  that  is,  with  an  intent  to 
murder,  your  verdict  should  be  guilty  in  manner  and  form  as  indict- 
ed." 

TOAUen  Y.  State,  174  S.  W.  1179,  ts  state  v.  Lichter,  102  A,  529,  7 

117  Ark,  432.  Boyce,  119. 

71  Hankins  v.  State,  145  S.  W.  624,  7  4  state  v.  Rothwell,  92  A.  Sod.  5 

103  Ark.  28.  Boyce,  312. 

7  2  State  V.   Lichter,  102  A.  529,  7  75  state  v.  Rothwell,  92  A.  859,  5 

Boyce,  119.  Boyce,  312. 


3195  HOMICIDE)  g  2899(5) 

You  arc  instructed  that,  if  you  find  that  the  prisoner  not  only 
committed  the  alleged  assault,  but  committed  it  with  intent  to  mur- 
der — ,  and  that,  if  death  had  ensued,  the  prisoner  would  have 

been  guilty  of  the  crime  of  murder  in  either  the  first  or  second  de- 
gree, your  verdict  should  be  guilty  in  manner  and  form  as  indicted.'* 

i  2899(4).    Qoorgla 

You  are  instructed  that,  in  order  for  vou  to  find  the  defendant 
guilty,  there  must  have  been  a  specific  intent  to  commit  the  crime 
at  the  time  of  the  act.  Neither  mere  words  and  threats,  nor  mere 
preparations,  to  commit  a  crime,  are  sufficient  to  constitute  an  at- 
tempt. It  is  essential  that  there  shall  be  some  overt  act  which 
will  apparently  result  in  the  crime,  unless  interrupted  by  circum- 
stances independent  of  the  doer's  will.^'' 

You  are  instructed  that  intent  is  a  question  of  fact,  and  must  be 
inferred  from  the  circumstances  of  the  case;  and,  before  you  would 
be  authorized  to  find  the  defendant  guilty,  you  must  believe  be- 
yond a  reasonable  doubt  that  there  was  an  intent  to  commit  this 
crime.  Mere  preparation  to  commit  a  crime  upon  the  happening 
of  an  event  which  may  or  may  not  occur,  and  which  depends  upon 
an  act  to  be  done  or  not  done  by  the  person  acted  upon,  is  not  an 
attempt  to  commit  the  offense  of  assault  with  intent  to  murder.''* 

f  2899(5).    Illinois 

You  are  instructed  that  an  assault  with  intent  to  kill  may  be  de- 
fined as  an  attempt  made  by  one  person  upon  the  life  of  another 
under  such  circumstances  that,  if  the  attempt  so  made  should  re- 
sult in  the  death  of  the  person  assaulted,  the  person  committing 
the  assault  would  be  guilty  of  deliberate  murder ;  and,  to  sustain 
a  conviction  under  such  a  charge,  the  proof  of  such  facts  must  be 
made  to  the  exclusion  of  every  reasonable  doubt  in  the  minds  of 
the  jury,  otherwise  you  must  acquit  of  that  charge.'^'* 

The  jury  are  instructed  that  if  they  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  pointed  the  revolver 

at  the  said ,  as  charged  in  the  indictment,  and  discharged 

the  same  either  with  malice  aforethought,  or  with  a  reckless  and 
total  disregard  of  human  life,  and  that  the  use  of  the  said  weapon, 

as  used  by  the  said  defendant,  was  likely  to  kill  the  said , 

then  the  said  defendant  is  guilty  of  an  assault  with  intent  to  com- 
mit murder.'^ 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond 

Testate  v.  De  Paolo,  84  A.  213,  3.  »•  Hammond  v.  People.  64  N.  E. 
Boyce,  176.  980,  199  111.  173. 

ff  Jackson  v.  State,  30  S.  B.  251,  so  Conn  v.  People,  6  N.  E.  463,  116 

103  6a.  417.  lU.  458. 

7  •  Jackson  v.  State,  30  S.  E.  251, 
106  Ga.  417. 
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a  reasonable  doubt,  that  the  defendant  fired  the  revolver  either 
with  malice  prepense,  or  with  a  total  disregard  of  human  life,  as 
charged  in  the  indictment,  then  the  law  is  for  the  people,  and  it 

does  not  make  any  difference  whether  the  said was  struck 

or  not.    In  either  event  the  jury  must  find  the  defendant  guilty.** 

S  2899(6).    Indiana 

The  jury  are  instructed  that,  to  convict  the  defendant  of  the 
felony  charged,  the  state  must  prove  beyond  a  reasonable  doubt 
that,  in  this  county,  within years  prior  to  filing  the  informa- 
tion, the  defendant  committed  an  assault  and  battery  upon  the  per- 
son of ,  and  that  at  the  time  of  the  assault  and  battery,  he  in- 
tended to  kill  said .•• 

I  2899(7).    Kansas 
The  court  instructs  the  jury  that,  as  applied  to  the  facts  in  this 

case,  the  essential  difference  between  section  and  section 

is  that  section requires  the  assault  be  made  on  pur- 
pose and  of  malice  aforethought,  with  intent  to  kill,  while  section 
■  defines  a  lower  grade  of  offense,  in  which  the  element  of 
malice  aforethought  is  not  included.  And  in  order  to  sustain  a 
conviction  under  the  latter  section  it  is  only  incumbent  upon  the 
state  to  prove  that  the  assault  was  made  under  such  circumstances 
as  would  have  constituted  manslaughter  if  death  had  ensued.^ 

t  2899(8).    Mitssuri 

You  are  instructed  that  if,  upon  consideration  of  all  the  evidence 
in  the  case,  and  in  the  light  of  the  court's  instructions,  you  find  and 

believe  from  the  evidence  that  at  the  city  of and  state  of 

9  on  or  about  the day  of ^  or  at  any  time  within 

years  next  before  the  filing  of  the  information  herein,  the 

defendant  made  an  assault  upon  the  prosecuting  witness, , 

with  a  revolver  pistol  loaded  with  gunpowder  and  leaden  balls, 
and  did  point  said  revolver  pistol  so  loaded  as  aforesaid  (if  yon 

find  it  was  so  loaded)  at  a  vital  part  of  the  body  of  the  said , 

and  within  shooting  distance,  and  that  said  revolver  pistol  was 
a  deadly  weapon  likely  as  used  to  produce  death  or  great  bodily 
harm,  and  if  he  did  so  willfully,  on  purpose,  and  with  malice 

aforethought,  with  the  intent  to  kill  him,  the  said  ,  you 

will  find  the  defendant  guilty  of  an  assault  with  intent  to  kill 
with  malice  aforethought,  as  charged  in  the  second  count,  and 
assess  his  punishment  at  imprisonment  in  the  penitentiary  for  a 

term  not  less  than nor  more  than years.    The  terms 

"willfully"  and  "on  purpose"  mean  intentionally,  and  not  by  ac- 

9CL  Conn  V.  People,  6  N.  B.  463,  116  ss  State  v.  McCullough,  152  P.  766, 
lU.  458.  86  Kan.  453. 

•a  Beller  v.  State,  90  Ind.  44S. 
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cident  The  term  "malice  aforethought/'  as  used  in  the  informa- 
tion and  in  these  instructions^  means  that  one  intentionally  does 
what  he  knows  to  be  a  wrongful  act,  and  that  he  has  thought  of  it 
and  determined  to  do  it  for  any  length  of  time  beforehand,  how- 
ever short.** 

You  are  instructed  that,  if  you  believe  and  find  from  the  evi- 
dence that  the  defendant,  at  the  county  of  and  state  of 

,  within years  before  the  filing  of  the  information  in 

this  ease,  with  a  certain  revolving  pistol,  loaded  with  powder  and 
leaden  balls,  feloniously  and  willfully  made  an  assault  on  the  wit- 
ness,   f  with  the  intention  of  then  and  there  killing  him,  the 

said ,  with  said  revolving  pistol,  you  will  find  the  defendant 

guilty  of  assault  with  intent  to  kill,  and  assess  his  punishment  at 

imprisonment  in  the  penitentiary  for  a  term  of  not  less  than 

nor  more  than years,  or  imprisonment  in  the  county  jail  for 

a  term  of  not  less  than      ■         months,  nor  more  than year, 

or  by  both  a  fine  of  not  less  than  $ — and  imprisonment  in  the 

county  jail  not  less  than months,  or  by  a  fine  of  not  less 

than  $ .    "Willfully,'*  as  used  in  the  foregoing  instructions, 

means  intentionally;  that  is,  not  accidentally.  "Feloniously" 
means  wrongfully,  and  against  the  admonition  of  the  law.** 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 

that ,  at  any  time  within years  prior  to  the  finding 

of  the  indictment  in  this  cause,  at  the  county  of and  state 

of y  feloniously,  on  purpose,  and  willfully,  made  an  assault 

on  one  with  a  pistol  loaded  with  gunpowder  and  leaden 

balls,  with  the  intent  him,  the  said ^  then  and  there  to  kill, 

they  will  find  the  defendant  guilty,  and  assess  his  punishment  at 

imprisonment  in  the  penitentiary  not  exceeding years,  or 

ni  the  county  jail  not  less  than '. —  months,  or  by  both  a  fine 

of  not  less  than  $ and  imprisonment  in  the  county  jail  not 

less  than months,  or  by  a  fine  of  not  less  than  $ — .** 

i  2899(9).   Texas 

You  are  instructed  that  if  the  defendant  did,  on  or  about , 

in county,  state  of ,  willfully,  intentionally,  and  with- 
out lawful  justification  or  excuse,  and  in  a  state  or  condition  of 
mind  sufficiently  cool  to  contemplate  the  nature  and  character  of 
the  act  and  its  probable  consequences,  shoot  his  wife  with  a 
pistol,  then  said  act  of  shooting  was  in  law  done  on  "malice"; 
and  if,  in  addition  to  being  done  on  "malice,"  if  you  so 
find  it  was,  it  was  done  with  the  purpose  and  intent  to  kill  said 

•*  State  T.  Wilson,  108  S.  W.  110,  »«  State  v.  Olayton,  18  S.  W.  819,. 

126  Mo.  App.  302.  100  Mo.  616,  18  Am.  St  Rep.  565. 

>B  State  V.  Temple,  92  S.  W.  494, 
194  Mo.  22& 
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wife,  the  act  was  assault  with  intent  to  murder;  and  if  you  so 
find,  beyond  a  reasonable  doubt,  that  the  shooting  was  done  on 
"malice,"  and  that  it  was  done  with  the  intent  to  kill  said  wife, 
you  will  find  the  defendant  guilty  of  assault  with  intent  to  mur- 
der.*' 

You  are  instructed  that  if  from  the  evidence  you  are  satisfied 
beyond  a  reasonable  doubt  that  the  defendant,  on  or  about  the 

time  charged  in  the  indictment,  in  the  county  of and  state 

of  ,  with  a  deadly  weapon  and  with  malice  aforethought, 

did  assault  the  said with  the  intent  then  and  there  to  kill 

and  murder  him,  and  you  are  further  satisfied  by  the  evidence 
and  beyond  a  reasonable  doubt  that  said  assault  was  not  made  un- 
der the  immediate  influence  of  sudden  passion  produced  by  an  ade- 
quate cause  as  the  same  is  hereinafter  explained  to  you,  and  not  in 
defense  of  himself  against  an  unlawful  attack  producing  a  rea- 
sonable expectation  or  fear  of  death  or  serious  bodily  injury,  then 
3'^ou  wiir  find  defendant  guilty  of  assault  with  intent  to  murder, 
and  so  say  by  your  verdict." 

The  jury  are  instructed  that,  if  you  are  satisfied  beyond  a  rea- 
sonable doubt  that  defendant,  with  a  deadly  weapon  or  instru- 
ment reasonably  calculated  anA  likely  to  produce  death  or  serious 
bodily  injury  from  the  manner  in  which  it  was  used,  and  with 

malice  aforethought,  did  assault  the  said with  the  specific 

intent  then  and  there  to  kill  and  murder  him  by  the  means  charged 
in  the  indictment,  then  you  will  find  defendant  guilty  of  assault 
with  intent  to  murder.** 

You  are  instructed  that,  if  from  the  evidence  you  are  satisfied 
beyond  a  reasonable  doubt  that  defendant,  at  any  time  within 

years  before  the  filing  of  the  indictment,  to  wit,  the 

'  day  of ,  in  the  county  of '■ and  state  of ,  with  a 

deadly  weapon,  or  instrument  reasonably  calculated  and  likely  to 
produce  death  or  serious  bodily  injury  from  the  manner  in  which 
it  was  used,  and  with  malice  aforethought,  did  assault  the  said 

,  with  intent  then  and  there  to  kill  atid  murder  her,  then 

you  will  find  defendant  guilty  of  an  assault  with  intent  to  mur- 
der.** 

You  are  instructed  that  an  assault  becomes  and  is  an  assault 
with  intent  to  murder  when  it  is  committed  with  a  deadly  weapon 
and  with  intent  to  kill  the  person  assaulted,  done  unlawfully  and 
intentionally  and  with  malice  aforethought,  and  under  such  cir- 

8T  wmiams  v.  State,  135  S.  W.  552,  so  Magnider  v.  StaXe.  84  S.  W.  587, 

61  Tex.  Or.  R.  589.  47  Tex.  Cr.  R.  465. 

88  Barr  v.  State,  120  S.  W.  422,  56  '     »o  Lozano  v.  State  (Cr.  App.)  ai  S. 

Tex.  Or.  R.  372.  W.  37, 
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cumstances  that,  had  death  resulted  therefrom  to  the  person  as- 
saulted, the  killing  would  have  been  murder.** 

You  are  instructed  that,  if  you  are  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  without  legal  jus- 
tification or  excuse,   did,   in  the  county   of and  state  of 

,  on  or  about  the  day  of  ,  and  prior  to  the 

day  of (the  date  of  the  filing  of  the  indictment),  cut 

with  a  knife,  and  that  the  knife  was  a  deadly  weapon,  as 

above  defihed,  and  that  defendant  so  cut  said ,  not  through 

sudden  impulse,  passion  or  resentment,  fear  or  terror,  but  did  so 
with  the  intent  then  and  there  to  kill  him,  and  with  malice  afore- 
thought, as  above  explained,  then  you  will  find  him  gfuilty  of  an 
assault  with  intent  to  murder.** 

You  are  instructed  that  if  the  defendant,  with  a  deadly  weapon 
or  instrument  calculated  and  likely  to  produce  death  or  serious 
bodily  injury  from  the  manner  in  which  it  was  used,  and  with 

malice  aforethought,  did  assault ,  then  he  would  be  guilty 

of  an  assault  with  intent  to  murder.** 

§  2900.    Same— What  constitutes   assault 

f  2900(1).    Okialioma 

The  jury  are  instructed  that  in  its  broad  legal  sense  any  unlaw- 
ful attempt,  coupled  with  the  present  ability  to  commit  a  violent 
injury  upon  the  person  of  another,  is  an  assault.** 

§  2900(2).    Oresen 

The  jury  are  instructed  that  an  assault  is  an  intentional  attempt 
to  do  violence  to  the  person  of  another,  coupled  with  present  abil- 
ity to  carry  that  intention  into  effect.** 

§  2901.  Same— Necessity  that  defendant  might  have  been  pros- 
ecuted for  murder  had  death  ensued 
You  are  instructed  that  in  order  to  convict  the  prisoner  of  the 
crime  of  which  he  is  charged,  it  is  not  only  necessary  for  the  state 
to  prove  and  for  you  to  find  that  the  prisoner  committed  the  as- 
sault, and  that  he  Committed  it  with  intent  him,  the  said , 

to  murder,  but  it  must  also  be  shown  and  you  must  also  find  that, 

if  had  died  from  the  injuries  inflicted  or  attempted,  the 

prisoner  would  have  been  guilty  of  the  crime  of  murder.  Should 
you  find  the  prisoner  guilty  of  the  assault,  you  must  thereafter  try 
this  case,  and  the  court  must  instruct  you  upon  the  law,  as  though 

»i  Alvarez  v.   State  (Cr.  App.)  58  »*Tyner  v.  United  States,  103  P. 

S.  W.  1013.  1057,  2  Okl.  O.  689. 

•2  Williams  v.  State,  41  S.  W.  626.  »5  State  y.  Selby,  144  P.  657,  73 

38  Tex.  Cr.  R.  144.  Or.  378. 

•«  Hardy  v.  State,  37  S.  W.  434,  36 
Tex.  Cr.  K.  400. 


$  2901  INSTRUCTIONS  TO  JUBIBS  3200 

death  had  actually  restilted  from  the  assault  and  as  though  the 
prisoner  were  charged  with  murder.** 

You  are  instructed  that  manslaughter  is  a  homicide  distinguish- 
ed from  murder  in  that  it  is  the  unlawful  killing  of  another  with- 
out malice,  as  in  a  sudden  affray,  in  the  heat. of  blood  or  in  a  trans- 
port of  passion,  without  time  for  deliberation,  reflection  or  for  the 
passions  to  cool.  If  you  find  the  prisoner  committed  an  assault 
upon ,  without  malice,  and  if had  died  from  the  inju- 
ries received  or  attempted,  the  prisoner  would  have  been  guilty, 
not  of  murder,  but  of  manslaughter,  you  cannot  find  him  guilty 
of  assault  with  intent  to  murder,  but  you  may  find  him  guilty  of 
assault  only.®'' 

The  court  instructs  the  jury  that,  before  you  can  find  the  pris- 
oner at  the  bar  guilty  of  assault  with  intent  to  commit  murder,  you 

must  also  find  that,  had died  from  the  effects  of  the  injuries 

received,  the  prisoner  would  have  been  guilty  of  the  crime  of  mur- 
der. It  is  therefore  necessary  for  us  to  define  to  you  briefly  the 
crime  of  murder.  But  we  do  not  think  it  necessary  to  define  the 
different  degrees  of  murder  under  our  statute;  for  whether  the 
crime,  if  it  had  been  completed  by  the  death  of  the  victim,  had  been 
murder  of  the  first  or  second  degree,  would  be  immaterisd,  as  either 
would  meet  the  requirements  of  our  statute,  and  would  justify  a 
verdict  of  guilty  of  assault  with  intent  to  commit  murder.  The 
crime  of  murder  is  the  unlawful  killing  of  a  human  creature  in  be- 
ing with  malice-  aforethought,  either  express  or  implied.  If  the 
killing  is  proved,  it  must  be  also  proved  that  it  was  done  with  mal- 
ice, either  express  or  implied,  before  the  person  charged  can  be 
convicted  of  murder.  But  such  malice  may  be  implied  from  any 
unlawful  act,  such  as  in  itself  denotes  a  wicked  heart  fatally  bent 
on  mischief,  or  a  reckless  disregard  of  human  life.  The  deliberate 
selection  and  use  of  a  deadly  weapon  has  been  held  to  be  evidence 
of  malice;  and  where  malice  exists,  together  with  the  killing,  the 
crime  of  murder  is  complete.** 

The  court  instructs  the  jury  that,  if  you  believe  that  the  crime 
of  which  the  prisoner  would  have  been  guilty,  if  the  prosecuting 
witness  had  died  from  the  injuries  received,  would  be  manslaugh- 
ter, you  could  not  find  him  guilty  of  the  intent  to  commit  murder, 
for  in  manslaughter  there  is  no  malice.** 

M  state  V.  De  Paolo  (Del.)  84  A.  •»  state  v.  Lee  (Del.)  74  A.  4,  1 
213,  3  Boyce,  176.  Boyce.  18. 

•7  state  V.  De  Paolo  (Del.)  84  A.  99  state  y.  Lee  (DeL)  74  A.  4,  1 
213,  3  Boyce^  176.  Boyce.  18. 
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§  2902.    Same — ^Intent  to  kill  and  murder  m  essential  dement  o£ 
oSFense 

§  2902(1).    Colorado 

You  are  instructed  that  the  intent  to  murder  cannot  be  implied 
as  matter  of  law.  It  must  be  proved  as  matter  of  fact,  and  its  ex- 
istence, the  jury  must  determine  from  all  the  facts  and  circum- 
stances in  evidence.  The  offense  of  assault  with  intent  to  murder 
cannot  exist  unless,  if  death  had  resulted,  the  completed  offense 
would  have  been  murder;  and,  even  if  the  act  of  shooting  would 
have  otherwise  been  murder  if  death  resulted,  still,  if  the  defend- 
ant did  not  intend  to  kill  he  is  not  guilty  of  assault  with  intent 
to  murder.* 

{  2902(2).    Goorglm 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the  defendant  shot ,  as  charged  in  the  bill  of  indictment, 

and  that  in  doing  so  he  was  -not  acting  in  self-defense,  nor  under 
other  circumstances  justifying  him  in  shooting,  yet,  if  you  should 
believe  that  at  the  time  of  the  shooting  it  was  not  the  intention  on 

the  part  of  the  defendant  to  take  the  life  of  the  prosecutor, 

then  you  would  not  be  authorized  to  return  a  verdict  finding  the 
defendant  guilty  of  an  assault  with  intent  to  commit  murder ;  but, 
if  you  should  believe  that  to  be  the  truth  of  the  case,  then  you 
would  be  authorized  to  return  a  verdict  finding  the  defendant 
guilty  of  the  offense  of  shooting  at  another.* 

i  2902(3).    New  Mexloo 

You  are  instructed  that,  if  you  believe  that  the  defendant  and 
the  prosecuting  witness  got  into  a  fight,  and  the  defendant  cut 
the  witness  without  intent  to  do  so,  then  you  will  find  the  defend- 
ant not  guilty.* 

i  2902(4).   Texas 

The  jury  are  instructed  that  there  can  be  no  oflfense  of  assault 
with  intent  to  murder  without  the  specific  intent  to  take  life.  So, 
although  you  should  believe  that  the  defendant  discharged  a  gun 
into  H/s  house,  and  thereby  wounded  B.  H.,  yet  unless  you  fur- 
ther believe  beyond  a  reasonable  doubt  that  the  defendant  intend- 
ed to  kill  B.  H.,  you  cannot  convict  the  defendant  of  assault  with 
intent  to  murder.  But  upon  this  point  you  are  instructed  that  if 
the  defendant  voluntarily  discharged  his  gun  into  H.'s  house  with 
intent  to  kill  any  person  who  might  be  in  the  way  of  the  shot,  and 

1  Keady  t.  People,  74  P.  892,  32  «  Territory  y.  Baca,  71  P.  400,  11 

Colo.  57,  66  L.  IL  A.  353.  N.  M.  559. 

3  Frazler  v.  State,  38  S.  E.  349,  112 
Oa.  868. 
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that  he  thereby  wounded  B.  H.,  such  intent  upon  the  part  of  the 
defendant  would  in  law  include  the  intent  to  kill  B.  H> 

i  2902(5).    WuhlngtoB 

The  jury  are  instructed  that,  the  defendant  in  this  case  being 

charged  with  cutting  and  wounding  one with  intent  to  kill 

and  murder  the  said ,  before  the  defendant  can  be  convicted 

as  charged  in  the  information,  it  is  necessary  that  you  be  satisfied 
by  the  evidence  beyond  a  reasonable  doubt,  not  only  that  the  de- 
fendant, did  cut  and  wound  said  ,  but  that  in  so  doing  he 

intended  to  kill  and  murder  said .  This  intent  is  as  essen- 
tial an  elenjent  of  the  crime  as  is  the  act  itself,  and  must  be  found 
by  the  jury  as  a  matter*  of  fact  before  a  conviction  can  be  had  of 
the  crime  charged  in  the  information.* 

You  are.  instructed  that,  if  you  find  from  the  evidence  that  the 

defendant  cut  and  wounded  said ,  and  intended  to  cut  and 

wound  him,  but  are  not  satisfied  that  in  so  doing  he  intended  to 
kill  the  said ,  you  cannot  find  the  defendant  guilty  as  charg- 
ed in  the  information.    An  intent  to  wound  is  not  sufficient.* 

The  jury  are  instructed  that,  as  the  defendant  is  not  charged 

with  murdering  said  ,  but  simply  shooting  and  wounding 

him  with  intent  to  murder,  there  can  be  no  question  of  implied  in- 
tent in  the  case.  The  intent  necessary  to  sustain  a  conviction 
must  be  an  express  and  positive  intent  to  murder.* 

The  jury  arc  instructed  that,  if  you  find   from  the  evidence 

that  the  defendant  shot  and  wounded  said  ^  and  intended 

to    shoot   and   wound    said   ,    but   arc    not   satisfied   that 

in  so  doing  he  intended  to  kill  said ,  you  cannot  find  the  de- 
fendant guilty  as  charged  in  the  information.  An  intent  to  wound 
is  not  sufficient.* 


§  2903.    Same — ^Intent  to  kill  unless  certain  demands  are  complied 
with 
The  court  instructs  you  as  to  the  intent  to  kill  alleged  in  the  in- 
dictment that  though  you  must  find  that  there  was  a  specific  intent 

to  kill  the  prosecuting  witness,  ,  still,  if  you  believe  from 

the  evidence  beyond  a  reasonable  doubt  that  the  intention  of  the 
defendants  was  only  in  the  alternative,  that  is,  if  the  defendants, 
or  any  of  them,  acting  for  and  with  the  others,  then  and  there 
pointed  a  revolver  at  the  said  with  the  intention  of  com- 
pelling him  to  take  off  his  overalls  and  quit  work,  or  to  kill  him 

• 

*  Darlty  v.  State,  43  S.  W.  982,  38         «  State    v.   Romano,    83   P.   1«    41 
Tex.  Or.  R.  546.  Wash.  241. 

6  State   V.    Romano,    83   P.    1,   41  « State   v,   Dolan,   50   P.   472,    17 

Wash.  241.     See  State  T.  Dolan,  50  P.       Wash.  499. 

472,  17  Wash.  499.  »  State   v.    Dolan,   50    P,   4T2,    17 

Wash.  499. 
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if  he  did  not,  and  if  that  specific  intent  was  formed  in^the  minds 

of  the  defendants  and  the  shooting  of  the  said with  intent 

to  kill  was  only  prevented  by  the  happening  of  the  alternative,  that 

is,  the  compliance  of  the  said  with  the  demand  that  he 

take  off  his  overalls  and  quit  work,  then  the  requirement  of  the  law 
as  to  the  specific  intent  is  met.^® 

§  2904.    Same— Malice,  premeditation  and  deliberation  as  essential 
elements  of  offense 

i  2904(1).    Colorado 

You  are  instructed  that  malice  and  deliberation  are  essential  ele- 
ments of  the  crime  of  assault  with  intent  to  murder;  and  that 
malice  is  not  necessarily  inferred  from  the  use  of  a  deadly  weapon, 
or  the  mere  fact  of  shooting  or  killing  a  person;  and,  while  it  is 
true  that  malice  may  be  implied,  it  is  not  an  inference  or  presump- 
tion of  law,  but  a  question  of  fact  to  be  found  by  the  jury  from  the 
proof  of  facts  and  circumstances,  sufficient  to  warrant  such  impli- 
cation ;  and  the  evidence  of  such  facts  and  circumstances  surround- 
ing and  attending  the  shooting  should  be  of  such  a  character  as  to 
remove  all  reasonable  doubt  in  your  minds  on  the  question  of  de- 
fendant's malice  before  you  can  find  him  guilty.*^ 

§  2904(2).    Delaware 

You  are  instructed  that  in  this  case  the  party  assaulted  did  not 
die,  and  you  are  therefore  not  trying  the  accused  for  murder  but 
for  an  assault  with  intent  to  murder.  In  order  to  convict  the  ac- 
cused of  this  charge,  you  must  be  satisfied,  not  only  that  he  intended 
to  kill  the  person  assaulted  but  that  he  did  it  with  malice  in  his 
heart.  It  is  not  easy  to  define  just  what  the  law  means  by  malice. 
You  know  in  a  general  way  what  i$  meant  when  an  act  is  said 
to  have  been  done  maliciously.  It  denotes  a  condition  of  the  mind 
and  heart  at  the  tinie  of  the  commission  of  the  act.  It  may  be  suffi- 
cient for  the  purposes  of  this  case  to  say,  that  when  an  unlaw- 
ful act  is  done  cruelly,  spitefully  or  revengefully  it  is  done  ma- 
liciously. If  an  act  is  committed  by  a  person  with  a  heart  fatally 
bent  on  mischief  and  in  utter  disregard  of  human  life  it  is  com- 
mitted with  malice.  If  the  killing  is  done  with  a  deadly  weapon,  it 
is  presumed  to  have  been  done  with  malice,  in  the  absence  of  evi- 
dence to  the  contrary.  You  perceive  from  what  we  have  said, 
that  before  you  can  convict  the  accused  in  manner  and  form  as 
he  stands  indicted  you  must  be  satisfied  that  he  committed  the  as- 
sault with  the  intent  to  kill  and  that  he  did  it  maliciously.^* 

10  People  T.  C5onnops,  97  N.  E.  ©43,  12  state  v.  Lichter,  102  A.  529,  7 
253  IlL  206,  89  L.  R.  A.  (N.  S.)  143,  Boyce,  119 ;  State  v.  Rothwell,  92  A. 
Ann.  Gas.  19iaA,  196.                               859,  5  Boyce,  312. 

11  Keady  r.  People,  74  P.  892,  32 
Colo.  57,  66  L.  B.  A.  353. 
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S  2904(3).    Florida 

The  jury  are  instructed  that,  if  the  defendant  unlawfully  at- 
tempted to  shoot with  a  gun  loaded  as  charged,  witii  in- 
tent to  kill  him,  but  without  a  premeditated  design  to  do  so,  but 

such  attempted   shooting  was  imminently  dangerous  to  , 

and  evinced  upon  the  part  of  the  defendant  a  depraved  mind,  re- 
gardless of  human  life,  he  would  be  guilty  of  an  assault  with  intent 
to  commit  murder.** 

§  2905.    Acting  under  influence  of  passion  aroused  by  adequate 
provocation 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  there  was  sufficient  provocation  to  excite  sudden  passion,  and 
defendant  acted  under  such  passion,  then  the  presumption  is  that 
passion  disturbed  the  sway  of  reason  and  made  him  regardless  of 
his  act,  and  the  jury  should  not  find  the  defendant  guilty  of  assault 
with  intent  to  murder.** 

§  2906.    Necessity  of  showing  ability  to  kill 

The  court  instructs  the  jury  that  if  it  would  not  be  possible  to 
kill  a  person  with  a  shotgun  at  the  distance  which  separated  the  as- 
sailant from  the  persons  assaulted,  as  sworn  to  in  this  case,  and 
the  assailant  knew  of  the  impossibility,  there  cannot  be  a  convic- 
tion of  an  assault  with  intent  to  murder.*^ 

§  2907.    Sudden  affray 

I  charge  you  that  if  you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  assault  in  this  case,  if  one  was  committed, 
was  in  a  sudden  rencounter  or  affray  and  caused  by  the  defendant 
by  the  use  of  deadly  weapons  which  were  concealed  before  the 

commencement  of  the  fight,  — ' ,  their  adversary,  having  no 

deadly  weapon  drawn,  then  the  defendants  would  be  guilty  of  an 
assault  with  intent  to  murder.** 

§  2908.    Shooting  at  one  and  wounding  another 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that,  in  this  county  and  before  the  find- 
ing of  this  indictment  namely, ,  the  defendant  willfully,  fe- 
loniously, and  with  malice  aforethought  shot  and  wounded  S.  with 
a  pistol  with  the  intention  of  killing  him,  or  shot  at  E.  with  the 
intention  of  killing  said  E.,  and  wounded  said  S.,  but  not  mortally, 
then  you  will  find  defendant  guilty,  and  fix  his  punishment  at  con- 
is  Jordan  v.  State,  39  So.  155,  50  is  Smith  v.  State,  02  So.  576,  8  Ala. 
Fla.  94.                                                          App.  187. 

14  Miller  v.  State,  40  So.  842,  146  i«  Scrog^ins  t.  State,  25  Sa  ISO. 

Ala.  6S0.  120  Ala.  369. 
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finement  in  the  penitentiary  for  not  less  than  ,  nor  more 

than  — '• ,  years.^' 

§  2909.    Accidental  shooting 

You  are  instructed  that  if  you  believe  from  the  evidence,  or  have 
a  reasonable  doubt,  that  defendant,  at  the  time  of  the  alleged  as- 
sault, drew  his  pistol,  not  for  the  purpose  of  making  an  assault  upon 

,  but  for  the  purpose  of  protecting  himself  from  any  real 

danger,  or  apparent  danger  as  viewed  from  his  standpoint  at  the 

tinfe,  and  whilst  endeavoring  to  make and  her  companions 

talk  to  him  relative  to  getting  his  wife  back  to  him,  and  whilst  so 
engaged,  if  you  further  believe,  or  have  a  reasonable  doubt,  that 

took  hold  of  the  barrel  of  the  pistol  held  by  defendant,  and 

in  the  scuffle  that  then  ensued,  if  any,  the  pistol  was  accidentally 

discharged,  and was  thereby  wounded,  in  such  event  you 

will  find  the  defendant  not  guilty .*• 

§  2910.    Sdf-defense 

S  29IO(t).    Florida 

The  jury  arc  instructed  that  if  you  should  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  and  

had  an  altercation  or  difficulty,  in  which  both  or  either  of  them 

drew  their  knives,  or  in  which drew  his  knife,  and  that  the 

defendant  left  the  scene  and  went  away  some  distance,  procured  his 

gun,  and  came  back,  and  met  the  said and  shot  him  from 

a  premeditated  design  to  kill  him,  and  that  at  the  time  of  the  shoot- 
ing   was  not  near  enough  to  defendant  to  harm  him,  and 

was  not  really  or  apparently  making  any  eflEort.or  demonstration 
toward  him  indicating  an  intention  to  then  and  there  injure  him, 
he,  the  defendant,  would  be  guilty  of  an  assault  with  intent  to 
commit  murder  in  the  first  degree.* 

fi  2910(2).    llllnol8 

You  are  instructed  by  the  court  that  if  you  find  from  all  the  evi- 
dence in  this  case  that and  the  defendant,  on  the  day  in 

question,  went  out  upon  the  street  in to  engage  in  a  fist 

fight ;  and  if  you  further  find  from  all  the  evidence  in  this  case  that 
at  the  time  said  parties  went  out  upon  the  street  the  defendant  had 
no  thought  or  intention  of  shooting  said ;  and  if  you  fur- 
ther find  that  defendant  placed  the  revolver  in  his  buggy,  and  be- 
yond his  reach,  in  order  that  he  might  engage  in  a  fist  fight  un- 
armed; and  if  you  further  find  that  afterwards  he  saw  a  number 
of  other  persons  advancing  upon  him  in  a  threatening  manner,  and 

IT  Tall  y.  Ck>inmonwealth,  110  S.  *Odom  t*  States  40  Bo.  182,  61 
W.  425,  33  Ky.  Law  Rep.  541.  Fla.  91. 

IS  Groszoefamlgen  y.  State,  121  S. 
W.  1113,  57  Tex.  Or.  E.  241. 
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under  such  circumstances  as  led  the  defendant  to  entertain  a  rea- 
sonable fear  anS  an  honest  belief  that  his  life  was  in  danger,  or 
that  he  was  in  danger  of  receiving  great  bodily  harm ;  and  if  you 
further  find  that  at  that  instant  he  for  the  first  time  formed  the  in- 
tent to  use  said  revolver,  and  that  he  instantly  seized  it,  and  in- 
stantly used  it — then,  in  such  case,  he  would  not  be  guilty  of  an 
assault  with  intent  to  murder,  and  in  such  case  you  should  find  the 
defendant  not  guilty.^' 

You  are  instructed  by  the  court  that  if  you  find  from  all  the  evi- 
dence in  this  case  that and  Jthe  defendant  on  the  day  in  ques- 
tion, went  out  upon  the  streets  in to  engage  in  a  fist  fight ; 

and  if  you  further  find  from  all  the  evidence  in  the  case  that,  at  the 
time  said  parties  went  out  upon  the  street,  the  defendant  had  no 

thought  or  intention  of  shooting  the  said  -• ;  and  if  you  further 

find  from  all  the  evidence  that,  just  before  the  parties  met  upon 
the  street,  the  defendant  saw  a  number  of  other  persons  advanc- 
ing upon  him  in  a  threatening  manner,  and  under  such  circum- 
stances as  led  the  defendant  to  entertain  a  reasonable  fear  and  an 
honest  belief  that  his  life  was  in  danger,  or  that  he  was  in  danger 
of  receiving  great  bodily  harm — ^then,  and  in  such  case,  the  defend- 
ant had  a  legal  right  to  defend  himself,  and  in  such  case  he  had 
the  right  to  use  such  force  and  such  weapons  as  may  have  seemed 
to  him  necessarv  in  his  self-defense.* 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  in 
this  case  that  there  is  a  reasonable  doubt  as  to  whether  defend- 
ant, at  the  time  of  the  shooting,  was  under  reasonable  apprehension 
that  the  prosecuting  witness  intended  to  inflict  upon  him  serious 
bodily  injury,  and  that  he  fired  the  shots  in  self-defense,  then  the 
jury  must  acquit  defendant.*® 

§  2910(3).    Indiana 
The  jury  are  instructed  that  in  this  case,  if  you  believe  from  the 

evidence  that,  at  the  time  of  the  alleged  assault, ,  the  person 

upon  whom  it  is  alleged  that  the  assault  was  committed,  was  ad- 
vancing towards  the  accused  with  a  closed  umbrella  in  his  hand, 
in  such  a  manner  and  under  such  circumstances  that  the  accused 
honestly  believed,  and  reasonably  had  a  right  to  believe,  that  he 
was  being  violently  assaulted  with  a  dangerous  and  deadly  weapon, 
and  that  he  was  in  danger  of  receiving  great  bodily  harm  at  the 
hands  of  his  assailant,  then  his  right  of  self-defense  intervened,  not- 
withstanding the  fact  that  it  afterwards  developed  that  the  appre- 
hended danger  was  not  real.^* 

i»  Davids  v.  People,  61  N.  E.  537,  «o  Lawlor  v.  People,  74  IlL  228. 

192  111.  176.  2 1  Enlow  V.  State,  67  N.  SL  538,  154 

♦  Davids  V.  People,  61  X.  E.  537,       Ind.  664, 
192  III.  176. 
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f  2910(4).    MlMOHri 

The  jury  are  instructed  that  the  prosecuting  witness, 


had  no  right  to  assault  the  defendant  with  a  club  merely  because 
the  defendant  was  using  threatening  and  insulting  language  to- 
wards him,  nor  unless  the  conduct  of  the  defendant  at  the  time, 
considered  in  connection  with  what  he  said,  was  such  that  the  said 
had  good  reason  to  believe,  and  did  believe,  that  it  was  nec- 
essary for  him  to  strike  the  defendant  in  order  to  protect  himself 
from  an  assault  by  the  defendant  then  about  to  be  made  upon  him.*' 

The  jury  are  instructed  that,  if  they  shall  find  from  the  evidence 
that  the  prosecuting  witness, ,  made  the  first  assault  with- 
out the  right  to  do  so,  as  explained  in  these  instructions,  and  that 
the  defendant  had  good  reason  to  believe,  and  did  believe,  that 

the  said was  about  to  do  him  some  great  bodily  harm,  then 

the  defendant  had  the  right  to  meet  such  assault  by  the  use  of  such 
force  and  means  as  were  reasonable  and  necessary  to  protect  him- 
self from  such  assault ;  and,  if  the  jury  shall  believe  from  the  evi- 
dence that  the  defendant  acted  in  self-defense,  as  herein  explained, 
they  will  find  him  not  guilty.*^ 

The  court  instructs  the  jury  that  although  they  may  llnd  from 
the  evidence  that  defendant  sought  or  voluntarily  entered  into  a 

quarrel  with  the  prosecuting  witness, ,  yet,  unless  they  shall 

further  find  from  the  evidence  that  he  made  an  assault  upon  him, 

then  the  said had  no  legal  right  to  assault  the  defendant; 

and  if  the  jury  shall  find  from  the  evidence  that  said did, 

without  legal  right,  so  make  an  assault  upon  the  defendant,  and  was 
about  to  do  the  defendant  great  bodily  harm,  then  the  defendant 
had  a  right  to  repel  said  assault  by  force,  and  to  use  whatever  force 

was  necessary  to  prevent  said from  doing  him  great  bodily 

harm,  although  the  weapon  used  was  a  deadly  weapon,  and  if  the 
jury  shall  so  believe  they  will  find  the  defendant  not  guilty.^* 

The  court  instructs  the  jury  that,  before  they  can  acquit  the  de- 
fendant upon  the  ground  of  self-defense,  you  must  believe  and 
find  from  the  evidence  that  the  defendant  had  reasonable  cause  to 

apprehend  that was  about  to  inflict  upon  him  some  great 

bodily  harm,  and  that  such  danger  was  imminent  and  impending; 
and,  unless  you  so  believe,  you  will  find  the  defendant  guilty,  and 
assess  his  punishment  as  provided  in  these  instructions.** 

§  2910(5).    New  Mexico 

You  are  instructed  that,  if  yoa  believe  the  prosecuting  witness, 
,  knocked  the  defendant  down  with  his  fist  or  a  quirt  or  a 

22  state   7.   Higgerson,  57   S.    W.  2*  State   v.    Higgerson,    57    S.   W. 

1014,  157  Mo.  395.  1014,  157  Mo.  395. 

2»  State   V.    Higgerson,  57    S.   W.  ^^s  State  v.  Clayton,  13  S.  W.  819, 

1014,  157  Mo.  395.  100  Mo.  516,  18  Am.  St  Rep.  565. 
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pistol,  and  then  commenced  to  beat  the  defendant  on  the  head  or 
face  with  a  pistol,  or  to  cut  him  in  the  face  with  a  knife,  and  the 
defendant  had  no  other  means  of  defending  himself  than  to  use  his 
knife,  and  that  he  believed  and  had  reason  to  believe  that  the  pros* 
ecuting  witness  was  about  to  kill  him,  or  to  do  him  some  great 
bodily  harm,  and  he  used  his  knife  to  protect  himself,  then  you 
will  find  him  not  guilty.** 

i  2910(6).   Oklahoma 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
in  this  case  thai  the  said  P.  assaulted  the  said  defendant  without 
fault  or  provocation  on  the  part  of  the  said  defendant,  and  struck 
him  with  his  fist,  and  that  some  one  cried  out  to  the  defendant  to 
watch  out,  and  that  the  said  defendant,  as  a  reasonable  man,  then 
and  there  had  reasonable  cause  to  apprehend  on  the  part  of  the  said 
P.  a  design  to  kill  him,  the  said  defendant,  or  to  do  him  some  great 
bodily  injury,  and  that  there  was  reasonable  cause  for  the  Said 
defendant  to  apprehend  immediate  danger  of  said  design  being  ac- 
complished, and  that  for  the  purpose  of  averting  such  apprehended 
danger  to  himself,  and  not  in  a  spirit  of  revenge,  he  cut  the  said 
P.  with  a  knife,  in  good  faith  believing  it  necessary  for  him  to  so 
cut  in  order  to  protect  himself  from  such  apprehended  injury,  then, 
in  that  event,  the  act  of  said  defendant  was  not  felonious,  but  was 
justifiable,  and  it  would  be  your  duty  to  acquit  this  defendant.** 

I  2910(7).    Oregon 

In  this  case  the  defendant  seeks  to  justify  his  acts  in  the  aflFray 
under  consideration  by  the  plea  that  he  acted  in  necessary  self-de- 
fense. I  instruct  you  that  a  person  has  a  right  to  protect  his  life 
or  his  person  from  great  bodily  harm,  and  that  he  has  a  right  to 
meet  force  with  force  in  order  to  repel  an  attack  upon  him,  and 
to  use  such  force  as  appears  reasonably  necessary  to  protect  his  life 
or  his  person  from  bodily  harm,  and  he  may  even  go  to  the  ex- 
tent in  repelling  an  attack  upon  him  of  using  a  dangerous  weapon, 
and  to  the  extent  of  taking  his  assailant's  life,  if  the  same  is  neces- 
sary, or  apparently  necessary,  to  save  his  own  life,  or  his  person 
from  great  bodily  harm.  The  danger  to  himself  in  fact  need  not 
be  real,  but  only  apparent,  if  the  assailed  at  the  time  honestly  be- 
lieved and  had  reason  to  believe  that  his  life  was  in  danger,  or  that 
he  was  in  danger  of  great  bodily  harm.^* 

§  2910(8).    Texas 

You  are  charged  that,  if  you,  believe  that  the  defendant  com- 
mitted an  assault  as  charged,  if  any,  as  a  means  of  defense,  believ- 

20  Territory  ▼.  Baca,  71  P.  460.  U  »8  State  Y.  Selby,  144  P.  657,  7S 

N.  M.  559.  Or.  378, 

At  Dooiing  y.  SUte,  106  P.  982,  3 
OkL  Or.  491. 
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ing  at  the  time  he  <Hd  so  (if  he  did  so)  that  he  was  in  danger  of 
being  robbed  or  of  losing  his  life  or  of  serious  bodily  injury  at  the 

hands  of  said ,  ,  or ,  or  either  of  them,  or  if 

you  have  a  reasonable  doubt  thereof,  then  you  will  acquit  the  de- 
fendant, and  say  by  your  verdict  not  guilty.** 

You  are  charged  that  it  matters  not  whether  such  danger,  if  any, 
did  in  fact  exist ;  but  it  is  only  necessary  that  the  defendant  reason- 
ably believed  that  such  danger  did  in  fact  exist,  and,  if  acting  upon 
such  reasonable  belief,  the  defendant  would  be  justifiable  in  using 
all  necessary  force  to  protect  himself  against  such  danger — ^wheth- 
er the  danger  was  either  real  or  apparent.** 

You  are  charged  that,  in  passing  upon  the  defendant's  case,  the 
jury  should  view  all  of  the  facts  from  the  defendant's  standpoint. 
Each  juror  should  place  himself  as  nearly  as  may  be  in  the  posi- 
tion of  the  defendant  at  the  time  of  the  assault,  if  any,  and  deter- 
mine from  all  of  the  facts  and  circumstances  and  surroundings  as 
they  appeared  to  defendant  at  the  time  of  the  assault,  if  any,  wheth- 
er an  apprehension  or  a  fear  of  death  or  serious  bodily  harm  was 
reasonable;  and,  if  you  so  find,  you  should  acquit  the  defendant 
and  say  by  your  verdict  not  guilty.*^ 

The  court  instructs  the  jury  that  a  reasonable  apprehension  of 
death  or  great  bodily  harm  will  excuse  a  party  in  using  all  nec- 
essary force  to  protect  his  life  or  person,  and  it  is  not  necessary 
that  there  should  be  actual  danger,  provided  he  acted  upon  a  rea- 
sonable apprehension  of  danger  as  it  appeared  to  him  from  his 
standpoint  at  the  time;  and  in  such  case  the  party  acting  under 
such  real  or  apparent  danger  is  in  no  event  bound  to  retreat  in  order 
to  avoid  the  necessity  of  assaulting  his  assailant.  If  from  the  evi- 
dence you  believe  the  defendant, inflicted  injury  upon  said 

W.,  but  further  believe  that  at  the  time  of  so  doing  W.  had  made  an 
attack  on  him  which  caused  him  to  have  a  reasonable  expecta- 
tion or  fear  of  death  or  serious  bodily  injury,  and  that,  acting  under 
such  reasonable  expectation  or  fear,  the  defendant  stabbed  the 
said  W.,  then  you  should  acquit  him ;  and  if  the  said  W.  was  armed 
at  the  time  he  was  assaulted  and  injured,  and  was  making  such 
attack  on  the  defendant,  and  if  the  weapon  used  by  W.  and  the 
manner  of  its  use  was  such  as  were  reasonably  calculated  to  pro- 
duce death  or  serious  bodily  harm,  then  the  law  presumes  the  said 
W.  intended  to  inflict  serious  bodily  injury  upon  the  defendant.** 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 

defendant  did,  with  a  knife,  cut  the  said  ^  and  you  further 

believe  from  the  evidence  that  before  he  did  so  the  said did 

«•  Kelley  ▼.  State,  190  S.  W.  169,  3i  KeUey  v.  State,  190  S.  W.  169, 

80  Tex.  Cr.  R.  257.  80  Tex.  Cr.  R.  257. 

so  KeUey  v.  State,  190  S.  W.  169,  ««  Hogue  v.  State,  146  S.  W.  906,  65- 

80  Tex.  Cr.  R.  267.  Tex.  Gr.  R.  639. 
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assault  him,  and  that  from  the  manner  of  such  assault  the  defend- 
ant believed  that -he  was  in  danger  of  death  or  serious  bodily  in- 
jury at  the  hands  of  the  said ,  then  in  that  case  he  had  the 

right  to  defend  himself,  and  cut  the  said ,  and  he  would  not 

be  required  to  retreat  in  order  to  avoid  the  necessity,  or  apparent 

necessity,  of  cutting  the  said ,  and  if  you  so  find,  you  will 

return  a  verdict  of  not  guilty.'* 
The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 

defendant  went  to  the  home  of  prosecuting  witness, ,  at  the 

instance  and  request  of  the  said  ,  or  if  the  mother  of  de- 
fendant told  defendant  that  the  said wanted  him  (defendant) 

to  come  down  and  see  her  as  soon  as  he  returned  from ,  or 

if  you  should  find  and  believe  from  the  evidence  that  defendant  we»t 
to  the  home  of  said to  see  his  children,  or  for  any  other  law- 
ful purpose,  without  invitation,  and  the  said made  an  unlaw- 
ful and  violent  assault  upon  defendant  with  a  pistol,  and  it  reason- 
ably appeared  to  defendant  that  said was  about  to  take  his 

life  or  inflict  serious  bodily  injury  upon  him,  and  defendant  shot 

and  wounded  said with  a  pistol  in  order  to  save  his  own  life, 

or  to  prevent  serious  bodily  injury  to  himself  from  such  unlawful 
assault  so  made  upon  him,  then  you  will  find  defendant  not  guilty. 
And  in  this  connection  you  are  further  instructed  that,  if  defend- 
ant once  commenced  to  shoot  in  order  to  save  his  life  or  to  prevent 
serious  bodily  injury  to  himself,  then  he  would  have  the  right  to 
continue  to  shoot  as  long  as  there  was  an  appearance  of  danger  to 
himself  from  such  threatened  assault ;  and  in  determining  whether 
or  not  the  defendant  was  in  danger  from  such  an  assault,  you  are 
instructed  that  it  is  not  essential  to  the  right  of  self-defense  that 
the  danger  should  in  fact  exist.  The  danger  may  be  only  appar- 
ent, and  not  real.  If  it  reasonably  appears  from  the  circumstances 
of  the  case  that  danger  existed,  the  person  threatened  with  such 
apparent  danger  has  the  right  to  defend  himself  against  it,  and  to 
the  same  extent  that  he  would  have  were  the  danger  real*  And  in 
determining  whether  there  was  reason  to  believe  that  danger  did 
exist,  the  appearances  must  be  viewed  from  the  standpoint  of  de- 
fendant, who  acted  upon  them,  and  from  no  other  standpoint.  If 
it  reasonably  appeared  to  defendant  that  the  danger  in  fact  existed, 
he  had  the  right  to  defend  against  it  to  the  same  extent  and  under 
the  same  rules  as  if  the  danger  hati  been  real.** 

§  2911.    Same — Provocation  by  defendant 
S  29(1(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  if  the  defendants  ap- 
proached    and  asked  him  why  he  had  seduced  their  sister 

«»  Perry  v.  State,  133  S.  W.  685,  61  tB  HaU  v.  State,  66  S.  W.  783,  43 

Tex.  C5r.  R,  2.  Ter.  Cr.  R.  479. 
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and  that replied  that  he  had  not  done  so,  and  that  the  de- 
fendants then  said  to  him,  "You  need  not  deny  it,  for  you  know 
you  are  guilty,"  the  defendants  are* not  without  fault  in  bringing  on 
the  difficulty  and  cannot  invoke  the  doctrine  of  self-defense.** 

S  2911(2).    Indiana 

The  jury  are  instructed  that,  if  you  shall  believe  from  the  evi- 
dence that  the  accused  was  not  wholly  free  from  fault  at  and  imme- 
diately prior  to  the  time  of  the  alleged  commission  of  the  assault 
and  battery  complained  of  in  the  affidavit  and  information  in  this 
cause,  and  that  he  had  pressed  his  endeavors  to  have  conversation 
with in  an  unreasonable  manner,  or  to  an  unreasonable  ex- 
tent, or  even  that  in  the  beginning  he  was  the  aggressor,  in  an  at- 
tempted interview,  yet  if  you  shall  believe  from  the  evidence  that 
he  in  good  faith  withdrew  from  the  attempt  to  secure  such  inter- 
view with ,  and  his  actions  clearly  manifested  such  intention 

to  withdraw  from  such  attempt,  and  that  thereupon  the  prosecuting 

witness,  — '■ ,  on  his  part  advanced  towards  the  accused  with  a 

loaded  pistol  in  his  hand,  and  by  his  conduct  gave  the  accused 
grounds  for  reasonable  apprehension  that  he  was  in  danger  of  los- 
ing his  life  or  suffering  great  bodily  harm,  then  the  court  instructs 

you  that  the  prosecuting  witness,  ,  by  his  conduct  became 

the  aggressor,  and  thenceforward  the  accused,  in  the  exercise  of  the 
right  of  self-defense,  as  above  defined,  had  the  right  to  act  upon 
the  appearances  then  and  there  presented  to  him  by  the  conduct 
of  .said  prosecuting  witness  in  forming  his  opinion  as  to  whether 
he  was  in  danger  of  losing  his  life  or  of  receivng  great  bodily  harm, 
and  as  to  the  means  which  were  reasonably  necessary  to  be  *used 
in  the  defense  of  his  life  or  person.'? 

§2911(3).    Kentucky 

The  court  instructs  the  jury  that,  if  you  believe  from  all  the  evi- 
dence beyond  a  reasonable  doubt  that  the  accused  began  the  diffi- 
culty in  which  H.  was  cut,  and  caused  said  H.  to  reasonably  be- 
lieve that  he  was  then  in  immediate  danger  of  loss  of  life  or  great 
bodily  harm  at  the  hands  of  •  defendant,  then  defendant  lost  his 
right  of  self-defense,  and  it  was  then  his  duty  to  desist  from  the 
contest  or  difficulty,  and  in  good  faith  abandon  the  same,  before 
his  right  of  self-defense  could  be  restored  to  him.** 

§  2912.    Same — Duty  to  retreat 
I  2912(1).    Alabama 

The  jury  are  instructed  that,  if  the  defendant  was  free  from  fault 
in  bringing  on  the  difficulty,  then  he  was  under  no  duty  to  retreat, 

••Scrogglns  y.  State,  2p  So.  180,  »« Thompson  v.  Commonwealtli,  18 

120  Ala.  369.  S.  W.  1022,  13  Ky.  Law  Rep.  916. 

«7  Eby  V.  State,  74  N.  E.  890,  165 
Ind.  112. 
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unless  you  believe  he  could  have  retreated  without  increasing  his 
danger,  or  with  reasonable  safety.'* 

f  2912(2).    Indlajia 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that, 
while  the  defendant  was  peaceably  attending  the  last elec- 
tion, he  was  violently,  without  fault  on  his  part,  assaulted  by  B. 
and  others,' he  had  the  right,  without  retreating  to  repel  force  by 
force,  and  if,  in  the  exercise  of  his  right  of  self-defense,  his  principal 
assailant  was  injured,  he  was  justifiable.** 

f  2912(3).   Texas 
The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  defendant  did,  with  a  knife,  cut  the  said ,  and  you 

further  believe  from  the  evidence  that  before  he  did  so  the  said 

— did  assault  him,  and  that  from  the  manner  of  such  assault 

the  defendant  believed  that  he  was  in  danger  of  death  or  serious 

bodily  injury  at  the  hands  of  the  said ,  then  in  that  case  he 

had  the  right  to  defend  himself,  and  cut  the  said  — - — ,  and  he 
would  not  be  required  to  retreat  in  order  to  avoid  the  necessity,  or 

apparent  necessity,  of  cutting  the  said ,  and  if  you  so  find, 

you  will  return  a  verdict  of  not  guilty.*^ 

§  2913.    Renewal  of  combat  by  defendant  after  attack  by  prosecut- 
ing witness  has  ceased 
The  jury  are  instructed  that,  even  if  you  believe  from  the  evi- 
dence that  made  the  first  attack  upon  the  defendant,  and 

assaulted  the  defendant  with  a  knife,  still,  if  you  further  believe 

from  the  evidence  that  the  said afterwards  ceased  to  attack 

the  defendant,  and,  after  the  defendant  and were  separated, 

the  defendant  again  attacked  ^ at  a  time  when  the  said 

was  not  making  any  attack  upon  the  defendant,  then  the  defense 
of  necessary  self-defense  is  not  established  in  law.** 

§  2914.  Defending  against  assault  made  by  prosecuting  witness 
to  prevent  defendant  from  seeing  his  child 
You  are  instructed  that,  if  you  find  from  the  evidence  that  defend- 
ant was  married  to  the  sister  of  complaining  witness,  J.  C,  and 
that  defendant  had  a  child  by  said  wife,  then  you  are  instructed 
that  during  the  conjugal  relations  between  defendant  and  his  said 
wife,  before  a  decree  of  divorce  has  been  granted,  and  before  a 
court  of  competent  jurisdiction  has  passed  upon  the  question  of 
the  custody  of  the  children,  the  husband  has  as  much  legal  right  to 
the  care,  custody,  and  control  of  them  as  his  wife.    The  wife  and 

••Deal   V.   State,   34   So.   23,    136         *i  Perry  v.  State,  133  S.  W.  «85, 
Ala.  52.  61  Tex.  CJr.  R.  2. 

40  Presser  v.  State,  77  Ind.  274.  *»  People  v.  Mullen,  179  111.  Ai^. 

202. 
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her  relatives,  or  her  relatives,  have  no  legal  right  to  prevent  the 
husband  from  seeing  the  children.  Their  legal  rights  are  coequal. 
Defendant  bad  the  right  to  peaceably  enter  the  premises  of  the 
complaining  witness,  J.  C,  if  you  believe  from  the  evidence  that  de- 
fendant's child  was  on  said  premises.  He  had  the  right  in  a  peace- 
able manner  to  seek  admission  there  for  the  purpose  of  carrying 
out  the  lawful  purpose  of  seeing  his  child.  If  you  believe  that  this 
was  all  that  he  did,  and  his  brother-in-law  J.  C.  assaulted  him  with 
a  pistol,  his  right  of  self-defense  would  be  perfect.  And  you  are 
further  instructed  that  defendant  could  not  be  deprived  of  his  legal 
right  to  see  his  child,  whether  he  had  been  invited  by  his  wife  to 
come  to  the  place  where  the  child  was,  or  not,  or  whether  he  had 
been  forbidden  by  his  father-in-law  to  come  to  said  place,  or  not.*' 

§  2915.    Insulting  words  as  justification 

You  are  instructed  that  it  is  well  settled  that  opprobrious  words, 
no  matter  how  grievous  or  insulting,  will  not  alone  justify  an  as- 
sault with  a  deadly  weapon  used  in  a  manner  calculated  to  cause 
death.** 

§  2916.    Fight  by  mutual  consent 
I  2916(1).    Indiana 

The  jury  are  instructed  that,  if  the  defendant,  at  the  time  and 
place  charged,  voluntarily  and  unlawfully  entered  into  a  mutual 
combat  with  B.,  armed  with  a  dangerous  and  deadly  .weapon,  and 
B.  assaulted  him  with  his  fists,  and  upon  the  first  assault  offered 
him  by  said  B.  he  struck  B.  with  such  weapon,  without  withdraw- 
ing, or  attempting  to  withdraw,  from  the  contest,  the  striking  with 
such  weapon  would  not  be  justified.*^ 

I  2916(2).  Tnx«s 

You  are  instructed  that  if  you  believe  from  the  testimony  that 

the  defendant  and agreed  to  leave  the  office  of  the  said 

and  go  out  of  doors  and  fight,  and  if  you  further  believe  that  said 
fight  was  directly  caused  by,  and  was  had  in,  the  carrying  out  of 
an  agreement  to  fight,  then  the  defendant  cannot  resort  to  the  law 
of  self-defense  as  a  defense,  and  you  will  find  him  guilty  of  some 
offense;  the  degree  of  which  you  will  measure  by  other  sections 
of  this  charge.*** 

§  2917.    Defending  against  intrusion  into  room  or  resisting  ar- 
rest 
In  this  connection,  you  are  charged  that,  though  you  find  and 
believe  from  the  evidence  that  the  defendant  was  guilty  of  a  fel- 

"•t  HJeronymus  v.  State,  79  S.  W.         «8  Presser  v.  State,  77  Ind.  274. 
813,  46  Tex.  Cr.  R,  157.  *«  Brewer  v.  State,  153  S.  W.  622, 

«4  Mitchell  T.  Stete,  34  S.  BL  576,  68  Tex.  Cr.  B,  483. 
110  Ga.  272. 


§  2917  INSTRUCTIONS  TO  JURIES  3211 

ony,  yet  if  he  was  not  at  the  time  about  to  escape,  and  there  was 
time  for  the  officers  to  procure  a  warrant  for  his  arrest,  then  you 
are  instructed  that  said  arrest  of  defendant  without  a  warrant  (if 
they  did  so  arrest  him)  was  illegal,  and  that  defendant  had  a  right 
to  resist  same,  using  such  force  as  was  necessary,  going  even  to 

the  extent  of  killing  said and or  either  of  them,  if 

such  killing  was  necessary  to  prevent  said  illegal  arrest;  and  if 
you  find  and  believe  under  this  charge  that  said  arrest  was  illegal 

as  herein  defined,  and  that  the  injury  inflicted  upon  the  said , 

if  any,  was  made  while  resisting  arrest,  or  if  you  have  a  reason- 
,able  doubt  thereof,  then  you  will  acquit  the  defendant  and  say  by 
your  verdict  not  guilty.*' 

You  are  charged  that  if  you  find  and  believe  from  the  evidence, 
or  have  a  reasonable  doubt  thereof,  that  the  arrest  of  the  defend- 
ant by  said  Ofiicers , ,  and '• —  was  an  illegal  ar- 
rest, or  if  you  further  find  and  believe  from  the  evidence  that,  view- 
ed from  the  standpoint  of  the  defendant  in  the  light  of  all  the  sur- 
roundings and  circumstances  of  the  case,  the  defendant  reason- 
ably believed  such  arrest  was  an  unlawful  or  an  illegal  arrest,  or 

if  you  find  that  the  defendant  reasonably  believed  that  said , 

,  and were  about  to  make  an  unlawful  intrusion  into 

defendant's  room,  then,  if  you  so  believe  or  have  a  reasonable  doubt 
thereof,  you  are  instructed  that  the  defendant  had  the  right  to  use 
all  necessary  force  in  overcoming  such,  either  real  or  apparent,  il- 
legal arrest  or  unlawful  intrusion,  if  any,  or  such  arrest  as  the  de- 
fendant reasonably  believed  to  be  unlawful  or  illegal.** 

You  are  hereby  instructed  at  the  request  of  the  defendant  that 
though  you  may  find  and  believe  from  the  evidence  that  the  offi- 
cers,   , ,  and ,-had  information  from  a  credible 

person  that  the  defendant  herein  had  committed  a  felony,  and 
though  you  believe  said  officers  had  a  lawful  right  at  said  time 
to  arrest  the  defendant,  yet  if  you  find  and  believe  from  the  evi- 
dence that  the  power  to  arrest  was,  by  them,  or  either  of  them,  ex- 
ercised in  such  a  wanton  and  menacing  manner  as  to  threaten  the 
defendant  with  loss  of  life  or  some  serious  bodily  harm,  then  you 
are  instructed  said  defendant  had  the  right  to  defend  himself  from 
such  danger  or  apparent  danger  as  it  reasonably  appeared  to  him 
viewed  from  his  standpoint.  And  a  party  so  unlawfully  attacked 
is  not  bound  to  retreat  in  order  to  avoid  the  necessity  of  killing  his 
assailant.  If  you  believe  that  the  defendant  committed  the  as- 
sault as  a  means  of  defense  against  the  power  to  arrest  exercised 
in  a  wanton  and  menacing  manner,  believing  at  the  time  he  did  so 
(if  Tie  did  do  so)  that  he  was  in  danger  of  losing  his  life  or  of  se- 

*T  KeUey  v.  State,  100  S.  W.  169,  48  Kelley  v.  State.  190  S.  W.  169, 

SO  Tex.  Cr.  R.  257.  80  Tex.  Cr.  B.  257. 
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rious  bodily  injury  at  the  hands  of  the  said  , ,  and 

f  or  either  of  them,  or  if  you  have  a  reasonable  doubt  there- 
of, then  you  will  acquit  the  defendant  and  say  by  your  verdict  not 
guilty,** 

You  are  instructed  that  if  you  believe  from  the  evidence,  or  have 

a  reasonable  doubt  thereof,  that  the  said , ,  or ■ — , 

or  either  or  all  of  them,  just  previous  to  the  time  of  the  assault,  if 
any,  alleged  in  the  indictment,  attempted  to  force  an  entrance  into 
the  room  occupied  by  the  defendant;  and  if  you  further  believe 
from  the  evidence,, or  have  a  reasonable  doubt  thereof,  that  at  the 
time  of  attempting  to  force  such  entrance,  if  they  did  attempt  to 

force  an  entrance,  the  said , ,  or ,  or  either  or  all 

of  them,  had  a  pistol  or  pistols  in  their  hands ;  and  you  further  be- 
lieve from  the  evidence,  or  have  a  reasonable  doubt  thereof,  that 
the  defendant  saw  said  pistol  or  pistols,  and  that  viewed  from  the 
defendant's  standpoint  and  viewed  in  the  light  of  all  the  surround- 
ings, facts,  and  circumstances,  the  defendant  reasonably  believed 
that  he  was  about  to  be  unlawfully  attacked  and  was  about  to  re- 
ceive death  or  serious  bodily  injury  at  the  hands  of  the  said — , 

,  or ,  or  either  or  all  of  said  men,  or  that  the  defend- 
ant reasonably  believed  that  said , ,  or ,  or  ei- 
ther or  all  of  them,  were  attempting  to  enter  said  room  for  the  pur- 
pose of  burglary  or  the  commission  of  a  felony,  or  were  attempting 
to  force  an  unlawful  intrusion  into  the  room  of  defendant,  or  were 
attempting  to  make  an  unlawful  or  illegal  arrest  of  the  defendant, 
and  that  he  (the  defendant),  acting  under  a  reasonable  apprehen- 
sion of  such  danger,  unlawful  intrusion,  or  unlawful  arrest,  if  any, 

at  the  time  he  did  shoot  said ,  if  the  defendant  so  shot  him 

— then,  if  you  so  find,  or  have  a  reasonable  doubt  thereof,  you  are 
charged  that  such  assault,  if  any,  committed  by  the  defendant  up- 
on the  said ,  if  he  did  so  commit  it,  would  be  justifiable  upon 

the  grounds  of  his  own  necessary  self-defense  or  in  defense  of  his 
personal  property  or  in  defense  of  his  domicile,  and  if  you  so  be- 
lieve, or  have  a  reasonable  doubt  concerning  such  fact,  you  will 
acquit  the  defendant  and  say  by  your  verdict  not  guilty .*• 

§  2918.    Resistance  by  defendant  of  arrest  in  ignorance  of  official 
capiacity  of  person  making  arrest 
You  are  charged  that  if  you  find  and  believe  from  the  evidence, 
or  have  a  reasonable  doubt  thereof,  that  at  the  time  the  officers,. 

, ,  and  — effected  the  arrest  of  the  defendant  at 

the  rooming  house  on  the  corner  of and streets  in 

the  city  of ,  the  defendant  did  not  know  and  did  not  have 

^•Kelley  v.  State,  190  S.  W.  169,  soRelley  v.  State,  190  S.  W.  169, 

80  Tex.  Cr.  B,  25T.  80  Tex.  Cr.  B.  257. 
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reasonable  ground  to  believe  that  said , ,  and 

were  officers  attempting  to  effect  the  arrest  of  the  defendant  at 
said  time  and  place;  and  you  further  find  and  believe  from  the 
evidence,  or  have  a  reasonable  doubt  thereof,  that  the  acts  and 

conduct  of  said , ,  and  ,  or  their  acts  coupled 

with  their  words,  at  said  time  and  place  reasonably  created  in  the 

mind  of  the  defendant  a  belief  that  the  said  , ,  and 

,  were  burglars  or  robbers  attempting  to  force  an  entrance 

to  his  room  for  the  purpose  of  committing  the  oflFense  of  theft  or 
any  other  felony,  or  that  such  acts  or  words,  or  acts  coupled  with 

the  words  of  the  said  , y  and ^  or  either  or  all 

of  them,  if  any,  created  in  the  mind  of  the  defendant  a  reasonable 
belief  that  he  was  about  to  receive  an  unlawful  attack  from  the 
said , ,  and ,  which  placed  the  defendant  in  dan- 
ger of  death  or  serious'  bodily  injury — then,  if  you  so  find,  you  are 
instructed  that  the  defendant  had  the  right  to  use  all  necessary 

force  to  repel  such  intrusion  into  his  room  by  said ^ , 

and ,  or  either  or  all  of  them,  even  going  to  the  extent  of 

taking  the  life  of  either  or  all  of  said  men,  and  it  matters  not 
whether  such  danger  be  real  or  apparent,  if  it  reasonably  appeared 
to  the  defendant  that  such  danger  did  in  fact  exist.*^^ 

§  2919.  Wounding  one  while  defending  against  assault  by  another 
The  court  instructs  the  jury  if  they  believe  from  the  evidence 
that  at  the  time  the  defendant  shot  and  wounded  J.  S.,  that  de- 
fendant was  in  immediate  danger  of  death  or  great  bodily  harm 
then  about  to  be  inflicted  on  him,  or  which  reasonably  appeared 

to  the  defendant  about  to  be  inflicted  on  him  by  ,  then  the 

defendant  had  the  right  to  use  such  force  as  reasonably  appeared 
to  him  to  be  necessary  to  protect  himself  from  death  or  g^eat 

bodily  harm  at  the  hands  of  said  ■: ,  and  if  the  jury  believe 

from  the  evidence  that  at  a  time  when  defendant  was  in  immediate 
danger  of  death  or  great  bodily  harm  then  about  to  be  inflicted  on 
him,  or  which  reasonably  appeared  to  the  defendant  about  to  be 

inflicted  on  him  by -,  he  (defendant)  shot  at  said and 

missed  him  and  accidentally  and  unintentionally  shot  and  wounded 
J.  S.,  then  the  jury  will  find  the  defendant  not  guilty  upon  the 
grounds  of  self-defense  and  apparent  necessity;  but  this  instruc- 
tion is  subject  to  this  modification :  That  if  the  jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant  sought 
and  began  the  difficulty  in  which  said  J.  S.  was  shot  and  wounded 
by  assaulting with  a  deadly  weapon  when  it  did  not  rea- 
sonably appear  to  him  to  be  necessary  to  protect  himself  from  im- 
mediate danger  of  death  or  great  bodily  harm  then  about  to  be  in- 

•1  Kelley  t.  SUte,  190  S.  W.  169,  80  Tex.  Or.  R.  257s 
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flicted  on  him,  or  which  reasonably  appeared  to  defendant  about 

to  be  inflicted  on  him  by  said ,  then  in  that  event  the  jury 

cannot  acquit  the  defendant  upon  the  grounds  of  self-defense  and 
apparent  necessity."* 

§  2920.    Shooting  to  alarm 
See,  also,  ante,  f  2838. 

You  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant did  shoot  off  his  pistol  in  the  air  at  the  time  and  place  as 
charged,  but  that  he. did  so  for  the  purpose  of  causing  the  crowd 
to  scatter,  so  as  to  enable  him  to  get  his  wife  out  of  the  wagon 

driven  by ,  or  if  you  have  a  reasonable  doubt  thereof,  you 

will  find  the  defendant  not  guilty." 

§  2921.    Conviction  of  included  offense 

t  2921(1).    Kaatas 

You  are  instructed  that,  if  the  defendant  assaulted,  beat,  and 

wounded with  a  rock,  as  charged  in  the  information,  and 

thereby  endangered  his  life,  and  without  a  design  to  effect  the 
death  of ,  then  such  facts  would  have  constituted  the  of- 
fense of  manslaughter  in  the  fourth  degree,  had  the  death  of  the 
said  resulted  therefrom.** 

{  2921(2).    Missouri 

The  court  instructs  the  jury  that  even  though  the  defendant  did 
unlawfully  and  feloniously  assault  the  prosecuting  witness,  and  cut 
and  stab  him  with  a  knife  with  intent  to  kill  him  or  do  him  some 
great  bodily  harm,  they  might  find  him  guilty  of,  an  assault  with 
intent  to  kill  him  without  malice  aforethought.*" 

§  2922.     Conviction  of  aggravated  assault 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  did  unlawfully  com- 
mit an  assault  upon  the  said  ,  but  you  have  a  reasonable 

doubt  as  to  whether  such  assault  was  an  assault  with  intent  to 
murder,  or  an  aggravated  assault,  then  you  must  give  the  defend- 
ant the  benefit  of  the  doubt,  and  in  such  case,  if  you  find  him 
guilty,  you  cannot  find  him  guilty  of  a  higher  grade  than  aggra- 
vated assault"* 

The  jury  are  instructed  that,  if  you  should  believe  from  the  evi- 
dence that  the  defendant  intentionally  fired  his  gun  into  H.'s  house, 

and  wounded  B.  H.,  in  such  manner  as  to  constitute  an  unlawful 

« 

»2Wmiains  T.  (Jommonwealth,  186  8  5  state  v.  Harris,  108  S.  W.  28, 

S.  W.  881,  170  Ky.  848.  209  Mo.  423. 

M  Harris  v.  State  (Tex.  Cr.  App.)  5»  Perry  v.  State,  133  S.  W.  685,  61 

47   S.  W.  643.  Tex.  Cr.  R,  2. 

6*  State  V,  Ireland,  83  P.  1036,  72 
Kan.  265. 
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assault,  as  hereinbefore  defined  and  explained,  and  that  said  means 
as  used  by  him  was  a  deadly  weapon,  and  if  you  do  not  believe 
beyond  a  reasonable  doubt  that  he  had  the  specific  intent  to  kill, 
such  as  to  constitute  assault  with  intent  to  murder,  as  the  matter 
has  hereinbefore  been  explained,  then  you  will  find  the  defendant 
guilty  of  an  aggravated  assault,  and  assess  his  punishment." 

§  2923.    Conviction  of  common  assault 

f  2923(1).    Dftlawar* 

You  are  instructed  that,  if  you  are  not  satisfied  from  the  evidence 
that  the  accused  committed  an  assault  upon  the  prosecuting  wit- 
ness, your  verdict  should  be  not  guilty.  If  you  believe  he  did  com- 
mit the  assault  but  are  not  satisfied  that  it  was  committed  with 
an  intent  to  murder,  your  verdict  should  be  guilty  of  an  assault 
only." 

S  2923(2).    Missouri 

You  are  instructed  that,  if  you  find  from  the  evidence  that  such 
assault  was  made  by  defendant,  but  that  he  had  no  intention  to 
kill  or  do  great  bodily  harm,  then  you  will  find  him  guilty  of  com- 
mon assault,  and  assess  his  punishment  at  a  fine  not  to  exceed 

$ ,  or  by  imprisonment  in  the  city  jail  not  exceeding 

months,  or  by  both  such  fine  and  imprisonment.** 

You  are  instructed  that  if,  upon  consideration  of  all  the  evidence 
in  the  case,  and  in  the  light  of  the  court's  instructions,  you  find 

and  believe  from  the  evidence  that  at  the  cit^'-  of and  state 

of ,  on  or  about  the day  of ,  or  at  any  time 

within years  next,  before  the  filing  of  the  information  here- 
in, the  defendant  made  an  assault  upon  the  prosecuting  witness 
with  a  revolver  pistol  loaded  with  gunpowder  and  leaden  balls, 
and  did  point  said  revolver  pistol  so  loaded  as  aforesaid  (if  you 
find  it  was  so  loaded)  at  a  vital  part  of  the  body  of  the  said  prose- 
cuting witness,  and  within  shooting  distance,  and  that  said  revolver 
pistol  was  a  deadly  weapon  likely  as  used  to  produce  death  or  great 
bodily  harm,  and  if  you  find  from  the  evidence  that,  although  such 
assault  was  made  by  defendant,  he  had  no  intention  to  kill  or  do 
great  bodily  harm,  then  you  will  find  him  guilty  of  common  as- 
sault, and  assess  his  punishment  at  a  fine  not  to  exceed  $ , 

or  by  imprisonment  in  the  city  jail  not  exceeding months, 

or  by  both  such  fine  and  imprisonment.^ 

§  2923(3).    Texas 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that struck  the  defendant  on  the  head,  and  that  the  force 

»T  Darlty  v.  State,  43  6.  W.  982,  38  5»  state  v.  Wilson,  103  S.  W.  110, 

Tex.  Cr.  R.  546.  126  Mo.  App.  302. 

68  State  V.  Rothwell,  92  A.  859,  5  •«  State  v.  Wilson,  103  S.  W.  110, 

Boyce,  312.  126  Mo.  App.  302. 
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of  the  blow  was  such  as  to  addle  the  mind  of  the  defendant  so  that 
the  defendant  did  not  know  what  he  was  doing,  and  that,  while  in 

such  condition  of  mind,  the  defendant  cut  the  said ,  and  that 

the  defendant  did  not  intend  to  cut  the  said ,  you  cannot  con- 
vict the  defendant  of  either  an  assault  with  intent  to  murder  nor  of 
an  aggravated  assault ;  but,  as  to  whether  he  is  guilty  of  a  simple 
assault  or  not,  you  will  determine  under  other  sections  of  this 
charge.** 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  defendant  and agreed  to  fight,  and  that  said 

fight  occurred  in  the  carrying  out  of  said  agreement  to  fight,  and 
that  the  defendant  intended  to  fight  with  his  fists,  and  did  strike 

the  said with  his  fists,  but  that  afterwards  the  said 

struck  the  defendant  a  blow  which  addled  him,  and  that  on  account 
thereof  the  defendant's  mind  was  so  affected  that  he  did  not  know 

what  he  was  doing,  and  that  he  cut  the  said without  any 

purpose  to  do  so,  or  without  knowing  that  he  was  doing  so,  then 
the  defendant  would  only  be  guilty  of  a  simple  assault.** 

H.    Justifiable  or  Excusable  Homicide 

1.    In  General 

§  2924.    What  constitutes 
S  2924(1).   Oklahoma 

You  are  instructed  that  in  this  case  the  defendant  A.,  as  his  plea 
and  for  his  defense,  says  that  homicide  was  justifiable,  and  that  in 
taking  the  life  of  the  deceased  he  was  acting  in  the  defense  of  his 
brother.  The  defendant  J.,  for  his  defense,  claims  that  the  act  of 
A.  was  justified,  and  that  he,  J.,  took  no  part  in  the  transaction,  and 
did  not  engage  in  the  difficulty  in  any  way.** 

You  are  instructed  that  homicide  is  justifiable  when  committed 
by  any  person  in  resisting  any  attempt  to  murder  such  person  or 
to  commit  any  felony  upon  him,  ox:  upon  or  in  any  dwelling  house 
in  which  such  person  is ;  and  it  is  also  justifiable  when  committed 
in  the  lawful  defense  of  such  person,  or  wife,  parent,  child,  master, 
mistress,  or  servant,  brother  or  sister  when  there  is  reasonable 
grounds  to  apprehend  a  design  to  commit  a  felony,  or  to  do  some 
great  personal  injury  and  imminent  danger  of  such  design  being 
accomplished.** 

S  2924(2).    So«th  Carolliia 

The  court  instructs  the  jury  that  justifiable  homicide  takes  place 
when  it  is  the  duty  of  a  man  to  take  the  life  of  another.    When- 

«i  Brewer  v.  State,  153  S.  W.  622,  «s  McDaniel  ▼.   State,  127  P.  358, 

68  Tex.  Or.  R.  483.  8  Okl.  Or.  209. 

•«  Brewer  v.  State,  153  S.  W.  622,  e*  McDaniel  v.  State,  127  P.  358,  8 

68  Tex.  Or.  R.  483.  Okl.  Or.  209. 
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ever  that  happens,  of  course  there  is  not  a  crime  committed. 
Hence  he  goes  away  justified,  because  he  has  not  only  done  no 
wrong,  but  he  has  actually  done  a  duty,  when  he  took  the  life  of 
the  party.  When  the  sheriff,  in  obedience  to  the  commands  of  a 
court  of  competent  jurisdiction,  executes  the  sentence  of  the  court, 
and  takes  the  life  of  a  man  condemned  to  death,  the  sheriff  does 
no  wrong,  but  he  does  his  duty,  and  therefore  is  justified.  And 
justifiable  homicide  occurs  also  when  a  man  takes  the  life  of  an- 
other to  prevent  a  known  felony  from  being  committed  by  him.® 
You  are  instructed  that  excusable  homicide  occurs  where  the 
person  doing  the  killing,  though  not  justifiable,  is  excusable  in  the 
eyes  of  the  law,  in  obedience  to  the  instincts  of  our  nature  and  the 
weakness  and  infirmities  of  human  nature ;  as  where  a  man  en- 
gaged in  a  lawful  business,  without  any  negligence  or  fault  in  any 
way,  happens  accidentally,  without  any  intention  or  fault,  to  kill 
a  man;  in  that  case  he  is  excused.  It  is  not  justifiable,  for  it  is  not 
his  duty  to  take  life,  but  it  is  excusable  homicide,  and  he  goes  ac- 
quitted of  any  intended  homicide.  Another  case  of  excusable  hom- 
icide is  homicide  in  self-defense.  It  occurs  when  a  man  who  has 
no  other  probable  means  of  saving  his  life,  or  of  defending  his  per- 
son from  enormous  bodily  harm  from  one  who  combats  against 
him,  upon  a  sudden  quarrel,  kills  the  person  assaulting  him  under 
necessity.  Not  only  is  a  man  entitled  to  the  benefit  of  the  law  of 
self-defense  when  he  is  actually  in  danger  of  his  life,  but  when 
the  circumstances  are  such  as  to  justify  a  man  of  ordinary  reason 
and  firmness  in  the  belief  that  his  life  is  in  jeopardy,  and  you  con- 
sider the  circumstances  to  be  such  as  to  justify  that  belief,  then  he 
is  equally  entitled  to  the  law  of  self-defense,  because  a  man  here  is 
judged  by  his  motives,  and,  if  he  honestly  believes  that  he  is  oblig- 
ed to  take  life  in  self-defense,  and  the  circumstances  are  such  as  to 
justify  that  belief,  then  he  is  entitled  to  the  law  of  self-defense. 
Of  course,  in  excusable  homicide,  as  in  justifiable  homicide,  the 
verdict  of  the  jury  must  be  "not  guilty"  wherever  they  find  him 
to  be  justified  in  the  act.  It  is  rested  m  the  books  upon  the  ground 
of  necessity — self-defense  is — ^that  is  to  say,  unless  a  man  can  show 
you  that  there  was  a  necessity,  or  that  the  circumstances  justified 
his  belief  that  it  was  necessary  to  take  life  in  order  to  save  himself 
from  death  or  serious  bodily  harm,  he  is  not  entitled  to  the  plea 
of  self-defense.  It  rests  upon  necessity.  And  it  is  said  that  when 
two  parties  are  engaged  in  a  sudden  quarrel,  and  one  is  assaulted 
in  such  a  manner  as  to  endanger  his  life  or  person,  if  he  can  es- 
cape, he  ought  to  escape.    It  is  his  duty,  under  the  law,  as  used  to 

•B  State  Y.  Bodie,  11  S.  SL  e24»  83  S.  C.  117. 
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be  said  "to  retreat  to  the  wall,"  the  meaning  of  which  is  to  retreat 
unless  there  is  more  danger  in  retreating  than  in  standing  still.** 

S  2924(3).   Virginia 

The  court  instructs  the  jury  that  justifiable  homicide  is  the  kill- 
ing of  a  human  being  in  the  necessary,  or  apparently  necessary,  de- 
fense of  one's  self  or  family  from  great  bodily  harm,  apparently  at- 
tempted to  be  committed  by  force  or  in  defense  of  home,  property, 
or  person  against  one  who  apparently  endeavors  by  violence*  or 
surprise  to  commit  a  felony  on  either.*" 

2.    Accidental  Homicide  or  Homicide  by  Misadventure 
§  2925.    Nonliability  for  accidental  killing 

f  2925(1).    Alabama 

The  court  charges  the  jury  that  if  the  shot  that  killed  deceased 
was  accidentally  fired,  then  you  cannot  convict  defendant.^ 

The  court  charges  the  jury  that  unless  they  believe  from  the  evi- 
dence beyond  all  reasonable  doubt  that  the  defendant  fired  the 
shot  intentionally  that  killed  deceased,  then. you  should  find  de- 
fendant not  guilty .•• 

{  2925(2).    PMiBsylvania 

The  jury  are  instructed  that  if  you  find,  under  the  law  and  the 
evidence,  that  the  shooting  of  the  deceased  in  the  leg  would  have 
been  justifiable,  and  if  you  further  find  that,  by  a  pure  accident 
and  without  any  carelessness  on  the  part  of  defendant,  the  shot 
produced  death  by  entering  a  vital  part  of  deceased,  then  defend- 
ant's action  was  equally  justifiable.'® 

i  2925(3).    Texas 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  defendant,  about  the  time  alleged  in  the 
indictment,  did  shoot  and  thereby  kill  the  deceased,  and  you  fur- 
ther believe  from  the  evidence  that  such  shooting  was  accidental, 
and  not  intentional,  upon  the  part  of  defendant,  then  and  in  that 
event  the  homicide  is  excusable;  and,  if  you  so  believe  from  the 
evidence,  or  if  you  have  a  reasonable  doubt  thereof,  then  you  will 
find  defendant  not  guilty.'* 

••  State  V.  Bodie,  11  S.  E.  624,  33  •«  Bynum  y.  State,  02  So.  9S3,  8 

S.  C.  117.  Ala.  App.  79. 

•I'  Green  v.  Commonwealth,  94  S.  7o  Commonwealth  v.  Long,  17  Pa. 

E.  940,  122  Va.  862.  Super.  Ct  64L 

•a  Bynum  v.  State,  62  So.  -983,  8  ti  Scott  v.  State,  81  S.  W.  294,  46 

Ala.  App.  79.  Tex.  Cr.  R.  636,  108  Am.  St.  Rep. 

1032. 


§2925(4)  INSTRUCTIONS  TO  JURIES  3222 

§  2925(4).    West  Virginia 

The  court  instructs  the  jury»that,  if  they  believe  from  the  evi- 
dence that was  accidentally  killed,  they  should  find  the  de- 
fendant not  guilty.'* 

§  2926.    What  constitutes 

§  2926(1).    Delaware 

You  are  instructe4  that  homicide  by  misadventure  is  the  acci- 
dental killing  of  another  when  the  slayer  is  doing  a  lawful  act,  un- 
accompanied by  any  criminally  careless  or  reckless  conduct." 

§  2926(2).    Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  accused  had  reasonable  grounds  to  believe  and  did  believe  there 
was  no  dangerin  handling  the  pistol  as  he  did,  and  that  it  was  done 
without  any  purpose  of  harm  on  his  part,  and  if  you  further  believe 
from  the  evidence,  or  have  a  reasonable  doubt  on  the  subject,  that 
the  killing  was  accidental,  and  without  carelessness,  you  should 
acquit  the  defendant.'* 

§  2928(3).    Oklahoma 

Gentlemen  of  the  jury,  you  are  instructed  that  the  defendant  in 
this  case  admits  that  the  deceased  met  his  death  from  a  gunshot 
wound  received  at  the  time  and  place  alleged,  but  says  that  the 
shooting  was  accidental.  You  are  therefore  instructed  that,  if 
you  believe  from  the  evidence  that  the  shooting  was  accidental,  or 
if  the  evidence  in  the  case  tending  to  show  that  the  same  was  ac- 
cidental is  sufficient  to  create  in  your  minds  a  reasonable  doubt  as 
to  whether  said  shooting  was  intentional,  then  in  such  case  the 
homicide  was  excusable,  and  in  either  case  it  will  be  your  duty  to 
acquit  the  defendant.'*^ 

You  are  further  instructed  in  this  case  that  the  defendant,  having- 
pleaded  he  is  not  guilty,  admits  the  killing,  but  claims  he  is  ex- 
cusable therefor  because  he  says  the  shooting  that  caused  the  death 
of  the  deceased  was  unintentional,  accidental,  and  a  mere  misad- 
venture, and  happened  under  such  circumstances  as  to  render  him 
excusable  therefor  under  the  law.  It  therefore  becomes  necessary 
that  you  be  instructed  on  this  phase  of  the  case,  and  that  you  be 
informed  under  what  circumstances  homicide  is  excusable  under  the 

law  of  — ,  and  also  that  you  be  instructed  as  to  manslaughter 

in  both  the  first  and  second  degrees,  both  of  which  are  criminal 
degrees  of  homicide,  and  are  included  in  and  may  be  considered 
under  an  information  charging  murder.'* 

7»  state  V  Legg,  53  S.  E.  545.  59  to  Palmer  v.  State    (Cr.  App.)  1S7 

W.  Va.  315,  3  L.  R.  A.  (N.  S.)  1152.  P.  502. 

T 8  State    V.    Long,    108   A.    36,     7  76  Kent   v.    State,   12G   P.  1040,   a 

Boyce.  397.  Okl.  Cr.  188. 

74  Blanton  v.   Commonwealth.   112 
S.  W.  594.  33  Ky.  Law  Rep.  1022. 
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* 

You  are  instructed  that  homicide  is  excusable  when  committed 
by  accident  and  misfortune  in  lawfully  correcting  a  child  or  servant, 
or  in  doing  any  other  lawful  act  by  lawful  means,  with  usual  and 
ordinary  caution,  and  without  any  unlawful  intent." 

S  2926(4).    PMMylvaflU 

You  are  instructed  that,  if  you  believe  the  testimony  of  the  de- 
fendant that  the  gun  was  discharged  in  a  tussle  or  scuffle  between 
himself  and  G.  in  some  unaccountable  way,  and  that  the  shot  was 
accidental  and  without  intention,  on  his  part,  and  that  the  shot  ac- 
cidentally and  without  intention  on  his  part  struck  the  body  of  S., 
from  the  effects  of  which  he  afterwards  died,  then  you  should  ac- 
quit the  defendant;  that  is,  your  verdict  should  be  that  of  not 
guilty.'* 

§  2926<5).    Texas 

You  are  instructed  in  this  case  that  the  defendant  must  be  tried 
from  his  standpoint  and  is  to  be  judged  as  the  facts  and  circum- 
stances reasonably  appeared  to  him;    and  if  you  believe  and  find 

from  the  evidence  that  on  the  night  of ,  and  at  the  time  Mrs. 

W.  was  shot  and  killed,  viewed  from  the  defendant's  standpoint  and 
as  he  saw  it,  the  strange  man,  Mrs.  W.,  and  his  wife  were  guilty  of 
improper  relations  with  each  other,  the  defendant  would  have  the 
right  while  on  his  premises  to  stop  the  strange  man  running  across 
his  yard  and  make  inquiry  as  to  his  presence  there,  and  if  at  the 
time  of  the  shooting,  viewed  from  defendant's  standpoint,  it  reason- 
ably appeared  to  him  that  the  deceased  was  the  strange  man  that 
he  had  recently  seen  in  his  house,  and  upon  seeing  him  he  called 
to  him  to  stop  and  drew  his  pistol,  and  in  doing  so  was  exercising 
ordinary  care,  and  that  the  same  was  unintentionally  and  acciden- 
tally discharged,  and  Mrs.  W.  was  shot,  and  if  you  should  find 
that  the  defendant  had  no  intention  to  shoot  and  kill  said  stranger, 
and  that  he  did  not  know  that  she  was  present,  but  thought  that 
she  was  the  strange  man,  then  you  will  acquit  the  defendant,  or, 
if  you  have  a  reasonable  doubt  as  to  this  fact,  you  will  acquit  him 
and  return  a  verdict  of  not  guilty.'* 

§  2926(6).   Washington 

I  instruct  you  that  homicide  is  excusable  when  committed  by  ac- 
cident or  misfortune  in  doing  any  lawful  act  by  lawful  means  with 
ordinary  caution  and  without  any  unlawful  intent.  An  accident  is 
an  event  happening  without  the  occurrence  of  the  will  of  the  person 
by  whose  agency  it  was  caused.  It  is  an  event  that  takes  place  with- 
•  out  one's  foresight  or  expectation.*® 

TTKent  ▼.   State,   126  P.   1040,  8  ^»  Jacobs  v.  State,  213  S.  W.  628, 

Okl.  Op.  188.  85  Tex.  Cr.  R.  505. 

T  Commonwealth  y.  Knox,  105  A.  so  state  v.    Sowders,   180  P.  260, 

634,  262  Pa.  428.  109  Wash,  la 
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§  2927.    Firing  gun  without  intending  to  do  so 

i  2927(1).    Texas 

I  further  charge  you  that  if  you  believe  from  the  evidence,  or 
have  a  reasonable  doubt,  that  the  defendant  fired  the  pistol  acci- 
dentally— that  is,  without  intending  to  do  so — an^  thereby  killed 

said ,  and  if  you  believe  that  he  did  not  intend  to  kill  said 

,  and  that  defendant  was  not  guilty  of  negligence  and  care- 
lessness in  firing  said  pistol,  then  you  should  find  the  defendant  not 
guilty.'* 

§  2927(2).   West  Vtminia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that instructed  his  wife, ,  the  defendant,  to  hand 

him  his  gun,  and,  in  accordance  with  such  request,  she  undertook 
to  get  the  gun  down  from  the  rack  to  hand  him,  and  it  was  acci- 
dentally discharged  and  killed  said  ,  then  the  defendant  is 

not  guilty  as  charged  in  the  indictment.** 

§  2928.    Gun  hred  during  struggle  for  its  possession 

§  2928(1).     Mississippi 

The  jury  are  instructed  that  if,  after  reviewing  all  the  evidence 
in  the  case^  the  jury  entertains  a  reasonable  doubt  as  to  whether  or 
not,  at  the  titne  the  pistol  shot  was  fired,  th6  defendant  and  the 
deceased  were  scuffling  for  the  possession  of  the  pistol,  and  that 
it  was  fired  accidentally  during  such  scuffle,  and  without  intent  to 
take  life,  then  the  jury  must  acquit.** 

§  2928(2).    Missouri 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  deceased  and  defendant  were  riding  the  same  horse  along  the 
road,  the  defendant  having  a  pistol  in  his  hand,  and  that  the  de- 
ceased seized  hold  of  the  pistol  in  the  hands  of  defendant,  and  at- 
tempted to  take  the  pistol  from  defendant  by  force,  and  in  the  scuf- 
fle which  ensued  the  pistol  was  accidentally  discharged,  and  pro- 
duced the  death  of  deceased  by  accident,  without  the  fault  or  cul- 
pable negligence  of  defendant,  and  without  defendant  commencing 
or  bringing  on  the  difflculty  with  deceased,  then  the  jury  will  find 
defendant  not  guilty.** 

S  2928(3).    Nsw  IMsxioo 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
such  killing  was  the  result  of  accident  or  misfortune  during  the 
struggle  between  the  defendant  and  the  deceased,  in  which  the 
deceased  was  seeking  to  disarm  defendant,  and  said  rifle  was  ac-> 

«i  Biggerstaflf  v.  State,  129  S.  W.  «« Johnson  v.  State,  30  So.  39,  79- 

840.  59  Tex.  Cr.  R.  575.  Miss.  42. 

6^  State  V.  Lesg,  53  S.  E.  545,  59         •*  State  v.  Wisdom,  84  Mo.  177. 
W.  Va.  315,  8  L.  R.  A.  (N.  S.)  1152. 
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cidentally  discharged,  or  if  such  evidence  creates  in  your  mind  a 
reasonable  doubt  as  to  whether  the  defendant  unlawfully,  delib- 
erately, and  of  his  premeditated  malice  killed  the  deceased,  or  if 
from  any  other  reason  you  are  not  satisfied  beyond  a  reasonable 
doubt  of  defendant's  guilt,  you  should  find  the  defendant  not  guilty ; 
but  if  all  the  evidence  in  the  case  leaves  in  your  minds,  after  care- 
ful consideration  of  the  same,  an  abiding  conviction  of  defendant's 
guilt,  then  you  should  so  find  him.  Your  verdict  in  this  case  will 
either  be  that  the  defendant  is  guilty  of  murder  in  the  first  degree, 
or  that  he  is  not  guilty;  you  being  instructed  that  you  are  con- 
fined to  one  of  these  two  forms  of  verdict.* 

§  2929.  Accidental  killing  while  attempting  to  compel  deceased  to 
leave  defendant's  premises 
I  instruct  you  that  if  you  find  from  the  evidence  that  the  defend- 
ant at  the  time  of  the  difficulty  was  the  lessee  of  the  house  wherein 
the  difficulty  occurred,  and  was  conducting  it  as  a  rooming  and 
lodging  house,  and  that  the  deceased  had  shortly  theretofore  at 
the  said  house  assaulted  the  defendant  and  attempted  to  rape  her, 
and  at  the  time  of  the  difficulty  he  made  an  indecent  proposal  to 
her  to  have  sexual  intercourse  with*  him,  or  attempted  to  have 
sexual  intercourse  with  her  against  her  will,  or  by  his  conduct  led 
her,  as  a  reasonable  woman,  to  believe  that  he  then  and  there  in- 
tended to  force  her  to  have  sexual  intercourse  with  him  against  her 
will  and  consent,  that  she  had  a  perfect  legal  right  to  command  him 
to  leave  her  home  and  to  demand  of  him  that  he  leave  at  once. 
The  defendant  would  not  be  compelled  to  shelter  within  her  home 
the  deceased  if  he  had  attempted  to  commit  a  felony  upon  her,  and 
by  his  conduct  led  her  as  a  reasonable  person  to  believe  that  he 
intended  to  do  so  at  the  first  opportunity  that  presented  itself.  I 
further  instruct  you  that  under  such  circumstances  the  defendant 
would  not  only  have  the  right  to  go  to  the  room  of  the  deceased  and 
demand  of  him  that  he  leave  her  house,  but  that  if  the  conduct  of  the 
deceased  led  her  to  apprehend,  and  she  did  as  a  reasonable  woman 
apprehend,  that  he  would  at  such  time  commit  a  felonious  assault 
upon  her,  she  had  a  perfect  right  to  arm  herself  with  a  pistol  or 
other  deadly  weapon*  to  protect  her  life  and  person  against  such 
assault,  and  to  take  it  with  her  when  she  went  to  his  room.  And 
defendant  would  have  the  right  under  sucb  circumstances  to  ex- 
hibit said  weapon  for  the  purpose  of  preventing  such  apprehended 
assault.  And  if  you  find  that  the  defendant  did,  under  such  circum- 
stances, go  to  the  room  of  the  deceased  for  the  purpose  of  demand- 
ing that  he  leave  her  house,  and  that  she  took  the  pistol  with  her 
to  protect  herself  and  her  person  from  such  apprehended  assault, 

•<^  Sandoval  y.  Territory,  45  P.  1125,  8  N.  M.  573. 
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and  while  so  doing  the  weapon  was  accidentally  and  unintentionally 
discharged,  whereby  the  deceased  was  killed,  you  must  acquit  the 
defendant.  And  in  determining  whether  or  not  the  weapon  was  in- 
tentionally discharged  by  the  defendant  you  must  take  into  con- 
sideration all  the  circumstances  surrounding  the  difficulty  and  the 
circumstances  that  led  up  to  the  difficulty  if  such  have  been  proven, 
and  the  condition  of  the  defendant's  mind  at  the  time,  if  the  same 
was  brought  about  by  the  wrongful  acts  or  conduct  of  deceased  as 
aforesaid.** 

§  2930.    Firing  gun  to  alarm  trespasser  or  supposed  trespasser 

§  2930(1).    Delaware 

You  are  instructed  that,  if  you  believe  from  the  testimony  that 
defendant  fired  the  shots  solely  for  the  purpose  of  frightening  sup- 
posed trespassers,  with  no  intention  to  do  harm  or  injury,  and  in 
firing  the  shots  used  the  same  degree  of  care  which  a  prudent  man 
would  have  used  under  like  circumstances,  your  verdict  should  be 
not  guilty.*'  ' 

§  2930(2).    Texas 

You  are  further  charged  that  no  act  done  by  accident  is  an  of- 
fense except  where  there  has  been  a  degree  of  carelessness  or  neg- 
ligence, which  the  law  regards  as  criminal,  and  homicide  is  excus- 
able when  the  death  of  a  human  being  happens  by  accident  or 
misfortune,  though  caused  by  the  acts  of  another  who  is  in  the  pros- 
ecution of  a  lawful  object  by  lawful  means;  and,  as  heretofore  in- 
structed, you  are  charged  that  the  defendant  at  the  time  of  the  al- 
leged killing  had  the  legal  right,  with  such  care  and  caution  as  a 
man  of  ordinary  prudence  would  exercise  under  the  same  or  similar 
circumstances,  to  fire  off  his  gun  for  the  purpose  of  frightening 
the  deceased  or  alarming  him  to  cause  him  to  leave  his  premises,  if 
he  was  hunting  thereon,  or  was  on  there  without  the  defendant's 
permission,  and  if  you  believe  from  the  evidence  that  on  the  date 
of  the  killing,  if  the  defendant,  not  knowing  the  deceased  was  in 
the  thicket  on  his  premises,  shot  in  that  direction  for  the  purpose  of 

alarming  the  witness to  make  him  leave  said  premises,  or  if 

you  believe  that  the  defendant  knew  the  deceased  was  in  said 
thicket,  but  fired  off  his  gun  to  alarm  him  and  make  him  leave  said 
premises,  using  at  the,  time  such  care  and  caution  as  a  man  of  or- 
dinary prudence  would  use  under  like  circumstances,  then  you  will 
acquit  him.** 

8«  People  V.  wmiamson,  92  P.  313,  ««  Vide  v.  State,  159  S.  W.  50,  71 

6  Cal.  App.  336.  Tex.  Or.  E.  50. 

8  T  State    V.  Naylor,  90  A.  880,  5 
Boyce,  99. 
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§  2931.    Accidentally  killing  one  person  while  defending  against 

another 
See,  also,  ante»  §  2919. 

§  293 1< I).    Kontuoky 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  at  the  time  the  defendant  shot  and  killed  A.,  if  he  did 
shoot  an^  kill  him,  the  defendant  was  in  immediate  danger  of 
death  or  great  bodily  harm  then  about  to  be  inflicted  on  him,  or 
which  reasonably  appeared  to  defendant  about  to  be  inflicted  on 
him  by  S.,  then  the  defendant  had  the  right  to  use  such  force  as 
reasonably  appeared  to  him  to  be  necessary  to  protect  himself 
from  death  or  great  bodily  harm  at  the  hands  of  said  S.,  and  if 
the  jury  believe  from  the  evidence  that,  at  a  time  when  defendant 
was  in  immediate  danger  of  death  or  great  bodily  harm  then  about 
to  be  inflicted  on  him,  or  which  reasonably  appeared  to  defendant 
about  to  be  inflicted  on  him  by  S.,  he  (defendant)  shot  at  said  S. 
and  missed  him,  and  accidentally  and  unintentionally  shot  and 
killed  A.,  then  the  jury  will  find  the  defendant  not  guilty,  upon  the 
grounds  of  self-defense  and  apparent  necessity;  but  this  instruc- 
tion is  subject  to  this  modification:  That  if  the  jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant  began 
the  difficulty  in  which  said  A.  was  killed  by  assaulting  S.  with  a 
deadly  weapon,  when  it  did  not  reasonably  appear  to  him  to  be 
necessary  to  protect  himself  from  immediate  danger  of  death  or 
great  bodily  harm  then  about  to  be  inflicted  on  him,  or  which  rea- 
sonably appeared  to  defendant  about  to  be  inflicted  on  him,  by  said' 
S.,  then  and  in  that  event  the  jury  cannot  acquit  the  defendant  up- 
on the  grounds  of  self-defense  and  apparent  necessity .•• 

I  2931(2).    Texas 

You  are  instructed  that  when  a  person  is  acting  in  defense  of  him- 
self, or  in  defense  of  another,  under  the  rules  herein  given  you,  and 
while  so  acting,  accidentally  kills  a  person,  not  engaged  in  the  diffi- 
culty, such  defendant  is  guilty  of  no  offense  •• 

You  are  instructed  that  if  you  find  that,  on  the  occasion  under  in- 
vestigation, either  B.  or  the  defendant  did  kill  the  said  O.  by  shoot- 
ing him  with  a  gun,  but  that  when  the  said  O.  was  so  shot  D.  had 
shot  at  or  apparently  shot  at  either  B.  or  the  defendant,  before  any 
shot  was  fired  by  the  defendant  or  B.  (if  either  of  them  did  fire  a 
shot),  you  will  acquit  the  defendant;  or  if  you  have  a  reasonable 
doubt  whether  the  death  of  the  said  O.  was  caused  in  an  effort  of 
either  B.  or  the  defendant  to  defend  himself  or  the  other  from  an 
unlawful  attack  made,  or  apparently  about  to  be  made  by  D.  with 

••Turner  v.  CJommonwealth,  89  S.  »o  Hunter  v.  State,  129  S.  W.  125, 

W.  482,  28  Ky.  Law  Rep.  487.  59.  Tex.  Cr.  B.  439. 
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a  gun  upon  either  B.  or  the  defendant,  you  will  acquit  the  defend- 
ant.** 
You  are  instructed  that,  if  you  believe  from  the  evidence  that 

defendant  went  to  the  home  of  prosecuting  witness, ,  at  the 

instance  and  request  of  his  wife,  or  if  you  should  find  or  believe 

from  the  evidence  that  defendant  went  to  the  home  of  said 

to  see  his  (defendant's)  child,  or  for  any  other  lawful  purpose,  with 

or  without  invitation  from  any  one,  and  the  said  ■ made  an 

unlawful  and  violent  assault  upon  defendant  with  a  pistol,  and  it 

reasonably  appeared  to  defendant  that  said was  about  to 

take  his  life  or  inflict  serious  bojlily  injury  upon  him,  and  defendant 

shot  at  said with  a  pistol  in  order  to  save  his  own  life,  or 

to  prevent  serious  bodily  injury  to  himself  from  such  unlawful  as- 
sault so  made  upon  him,  then  you  will  find  defendant  not  guilty, 
regardless  of  whether  or  not  the  shot  or  shots  fired  by  defendant,  if 

you  believe  he  fired  a  shot  or  shots,  struck  or  wounded  • 

And  in  this  connection  you  are  further  instructed  that,  if  defendant 
once  commenced  to  shoot  in  order  to  save  his  life,  or  to  prevent 
serious  bodily  injury  to  himself,  then  -he  would  have  the  right  to 
continue  to  shoot  as  long  as  there  was  an  appearance  of  danger  to 
himself  from  such  threatened  assault ;  and,  in  determining  whether 
or  not  the  defendant  was  in  danger  from  such  an  assault,  you  are 
instructed  that  it  is  not  essential  to  the  right  of  self-defense  that 
the  danger  should  in  fact  exist.  The  danger  may  be  only  apparent, 
and  not  real.  If  it  reasonably  appears  from  the  circumstances  of 
the  case  that  danger  existed,  the  person  threatened  with  such  ap- 
parent danger  has  the  righ^  to  defend  himself  against  it,  and  to  the 
same  extent  that  he  would  have,  were  the  danger  real.  And  in  de- 
termining whether  there  was  reason  to  believe  that  danger  did 
exist,  the  appearances  must  be  viewed  from  the  standpoint  of  de- 
fendant, who  acted  upon  them,  and  from  no  other  standpoint.  If 
it  reasonably  appeared  to  defendant  that  the  danger  in  fact  existed, 
he  had  the  right  to  defend  against  it  to  the  same  extent  and  under 
the  same  rules  as  if  the  danger  had  been  real.* 

§  2932.    Killing  with  instrument  not  calculated  to  produce  death 

You  are  instructed  that,  where  a  homicide  occurs  under  the  in- 
fluence of  sudden  passion,  and  by  the  use  of  means  not  in  their 
nature  calculated  to  produce  death,  the  person  killing  is  not  deemed 
guilty  of  the  homicide,  unless  it  appears  that  there  was  an  intention 
to  kill,  but  the  party  from  whose  act  the  death  resulted  may  be 
prosecuted  for  and  convicted  of  any  grade  of  assault  and  battery .•• 

•1  Hunter  v.  State,  129  S.  W.  125,  •«  Perrin  v.  State,  78  S.  W.  830,  45 

59  Tex.  Or.  R.  439.  Tex.  Cr.  E.  560. 

•HJeronymus  v.   State,  79  S.   W. 
313,  46  Tex.  Or.  R.  157. 
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3.     KUKng  in  Exercise  of  Authority  or  Duty 
§  2933.    Killing  by  officer  in  execution  of  legal  process 

S  2933(1).    Alabama 

I  charge  you  that  the  defendant  was  under  no  legal  duty  to 
yield  to  the  solicitations  or  requests  of  the  ladies  in  or  about  the 
home  of not  to  enter  such  home,  if  you  believe  from  the  evi- 
dence that  at  the  time  he  had  in  his  possession  the  warrant  of  ar- 
rest in  evidence  in  this  case,  and  was  entering  the  home  for  the 
purpose  of  executing  the  warrant;  but  his  duty  required  him  to 
disregard  such  solicitations  and  requests,  if  any  were  made,  and  go 
forward  and  duly  execute  the  warrant .•• 

S  2933(2).    Oklahoma 

You  are  instructed  that  after  a  search  warrant  has  been  executed 
and  the  property  and  things  therein  described  have  been  seized 
thereunder,  its  office  has  been  performed  and  a  lawful  search  can- 
not again  be  made  thereunder.** 

§  2934.    Killing  by  officer  in  attempt  to  arrest  deceased 

S  2934(1).   Alabama 

I  charge  you  that  resistance  to  a  legal  arrest  may  consist  in  acts 
or  demonstrations  on  the  part  of  the  party  sought  to  be  arrested, 
which  import  defiance  and  indicate  an  immediate  purpose  to  use  vio- 
lence in  resisting,  and  after  such  acts  or  demonstrations  the  officer 
may  instantly  employ  such  degree  or  force  as  is  necessary  to  re- 
duce the  party  to  submission  and  accomplish  the  arrest,  even  to 
the  taking  of  the  party's  life,  if  so  necessary .•* 

{  2934(2).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  defendant  F.  to 

arrest under  the  misdemeanor  warrant,  and  that  it  was  the 

duty  of to  peaceably  submit  to  arrest;   and  if  you  believe 

that  defendant  F.  had  in  good  faith  summoned  M.,  J.,  and  N.  to  aid 

him  in  arresting under  the  warrant,  and  that  the  defendants 

F.  and  M.,  while  in  good  faith  attempting  to  arrest ,  were 

met  with  resistance  from  him  to  such  an  extent  as  to  put  either  of 
the  defendants  or  J.  or  N.  in  danger  of  their  lives  or  great  bodily 
harm,  or  that  the  defendants  believed,  and  had  reasonable  grounds 
to  believe,  that  either  of  the  defendants,  or  J.,  or  N.,  were  in  danger 
of  losing  his  life  or  suffering  great  bodily  harm,  then  the  defend- 
ants, or  either  of  them,  had  the  right  to  use  such  force  as  was  nec- 
essary, or  as  reasonably  appeared  to  them  to  be  necessary,  to  over- 

•8  Holland  t.  State,  50  So.  215,  162  o^  HoUand  v.  State,  50  So.  215, 162 

Ala.  5.  Ala.  5. 

»«  Duncan  v.  State,  144  P.  629,  11 
Okl.  Or.  217. 
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come  such  resistance,  even  to  the  taking  of  the  life  of  said j 

and  you  should  find  the  defendants  not  guilty .•• 

The  jury  are  instructed  that  the  defendant  had  reasonable 
grounds  to  believe  that  the  deceased  had  committed  a  felony,  and  he 
had  the  right  to  arrest  him  therefor.  He  had  no  right  to  shoot  de- 
ceased, unless  in  self-defense;  but,  if  the  deceased  attacked  him, 
he  had  the  right  to  stand  his  ground  and  use  such  force  as  was  nec- 
essary to  arrest  him.  And  if  you  shall  believe  from  the  evidence 
that  at  the  time  the  defendant  shot  said ,  if  he  did  so,  he  be- 
lieved and  had  reasonable  grounds  to  believe  that  he  was  then  and 
there  in  danger  of  death  or  the  infliction  of  some  great  bodily  harm 
at  the  hands  of  said ,  and  that  it  was  necessary,  or  was  be- 
lieved by  the  defendant,  in  the  exercise  of  a  reasonable  judgment,  to 
be  necessary,  to  shoot  the  deceased  in  order  to  avert  that  danger, 
real  or  to  the  defendant  apparent,  then  you  will  acquit  the  defendant 
upon  the  ground  of  self-defense  or  apparent  necessity.*' 

The  court  further  instructs  the  jury  that  it  is  a  public  offense  for 
any  person  while  riding  on  a  passenger  train,  to,  in  the  hearing  or 
presence  of  the  passengers,  and  to  their  annoyance,  use  or  utter 
obscene  or  profane  language,  or  behave  in  a  boisterous  pr  riotous 
manner,  and  it  is  the  duty  of  the  conductot  in  charge  of  a  train 
upon  which  any  such  offense  is  committed  either  to  put  the  person 
so  offending  off  the  train,  or  to  give  notice  of  such  offense  to  some 
peace  officer  at  the  first  stopping  place  where  any  such  peace  officer 
may  be,  and  it  is  the  duty  of  such  peace  officer  when  so  notified 
by  such  conductor  to  arrest  such  offender,  and  carry  him  to  the 
most  convenient  magistrate  of  the  county  in  which  such  arrest  is 
made ;  and  in  making  such  arrest  such  peace  officer  has  the  right  to 
use  such  force  as  is  necessary  therefor,  even  to  the  taking  of  the 
life  of  the  offender,  but  not  the  right  to  use  unnecessary  violence, 
nor  to  shoot  the  offender,  unless  such  offender  resist  such  arrest, 
and  such  arrest  cannot  be  otherwise  made.*' 

You  are  instructed  that  a  city  marshal  is  a  peace  officer  of  the 
county  in  which  the  city  is  located  of  which  h^  is  marshal,  and  if 
the  jury  should  believe  from  the  evidence  that  B.  was  the  conductor 
in  charge  of  the  train  upon  which  the  deceased  was  riding  at  the 
time  that  he  was  killed,  and  further  believe  from  the  evidence  that 

said  B.  as  such  conductor,  in county,  state  of ^  while 

such  conductor  was  in  charge  of  said  train  and  on  said  run,  and  be- 
fore said  killing  was  done,  complained  to  and  notified  the  defend- 
ant, as  marshal  of  the  city  of ,  in  said  county,  that  the  de- 

•«  Newsom  v.  Commonwealth,   188  *^  Commonwealth  v.  Marcum,  122 

S.  W.  387,  171  Ky.  333.  S.  W.  215,  135  Ky.  1,  24  L.  R.  A.  (N. 

•TToUiver  v.  Commonwealth,  170  &)  IIM. 
S.  W.  515,  161  Ky.  81. 
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ceased  had  on  his  (B/s)  train,  on  said  run,  committed  a  public  of- 
fense as  defined  in  said  instructon  No.  ,  and  that,  as  such 

marshal,  defendant  in  the  discharge  of  his  official  duties  in  good 
faith  attempted  to  arrest  the  deceased,  and  while  so*  engaged  the 
deceased,  with  the  intent  to  prevent  and  with  force  resisted  such 
arrest  and  assaulted  the  defendant,  and  there  appeared  to  de- 
fendant, exercising  a  reasonable  judgment  at  the  time  and  under 
the  circumstances,  no  other  safe  way  to  save  his  litt^^  to  protect 
himself  from  great  bodily  harm  or  to  make  such  swnsst  than  to 
shoot  and  kill  tne  deceased,  then  in  such  event  the  jufjr  will  acquit 
the  defendant  upon  the  grounds  of  self-defense  or  apparent  ne- 
cessity.** 

The  jury  are  instructed  that  it  was  the  duty  of  the  peace  officer 
to  arrest  the  offender  upon  the  verbal  request  or  demand  of  the 
conductor,  and  that  in  making  the  arrest  the  peace  officer  was 
not  required  to  examine  into  the  guilt  or  innocence  of  the  offender 
whom  the  conductor  asked  -to  have  arrested,  and  it  was  the  duty  of 
the  decedent  to  submit  to  a  lawful  arrest  at  the  hands  of  the  peace 
officer,  whether  or  not  he  had  done  anything  which  justified  the 
arrest.* 

I  2934(3).    New  Mexloo 

The  court  instructs  the  jury  that,  if  the  jury  believe  the  defend- 
ant was  a  deputy  sheriff,  and  attempted  to  arrest  C.  for  an  assault 
which  he  had  reason  to  believe,  and  did  believe,  C.  had  just  made 

on  the  witness ,  and  that  the  deceased  refused  to  submit  to 

such  arrest,  and  assaulted  the  defendant  with  a  pistol,  and  that  s^uch 
assault  was  imminently  perilous  to  the  life  of  the  defendant,  or 
placed  him  in  imminent  peril  of  great  bodily  harm  from  the  deceas- 
ed, and  that  the  defendant,  in  order  to  save  his  own  life  or  save 
himself  from  great  bodily  harm,  shot  and  killed  the  deceased,  then 
you  are  instructed  that  such  killing  was  justifiable  and  excusable, 
and  you  will  in  that  ^vent  acquit  the  defendant.  In  this  connec- 
tion you  are  instructed  that  the  defendant  had  the  right  to  act  on 
reasonable  appearances  of  danger,  and  that  the  jury  should  judge 
of  the  appearance  from  his  standpoint.* 

§  2934(4).    Oklahoma 

You  are  instructed,  gentlemen  of  the  jury,  that  if  you  find  from 
the  evidence  that  at  the  time  and  place  stated  in  the  indictment 

the  defendant  was  a  peace  officer  in  the  city  of ,  in  said  county 

and  state,  and  was  at  the  time  deputized  to  act  as  such  in  said  city, 

»•  Commonwealth  v.  Marcum,  122  W.  215,  135  Ky.  1,*24  L.  R.  A.  (N.  S.) 

S.  W.  215,  135  Ky.  1,  24  L.  R.  A.  (N.  1194. 

S.)  1194.  «  Territory  T.  Kimmick,  106  P.  381, 

1  Commonwealth  y.  Marcum,  122  S.  15  N.  M.  178. 
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then  as  such  officer  he  had  a  right  to  command  the  peace  and  to 
arrest  without  warrant  any  person  in  the  act  of  committing  a 
breach  of  the  peace  in  his  presence ;  and,  if  you  further  find  from 
the  evidence  that  the  deceased  was  in  the  act  of  committing  a 
breach  of  the  peace,  and  the  defendant  was  in  the  act  of  arresting 
him  or  commanding  the  peace,  and  as  such  officer  used  any  lan- 
guage indicative  of  such  purpose,  and  that  the  deceased  thereupon 
made  a  viotent  demonstration  towards  the  defendant  of  such  char- 
acter as  to^Mise  in  the  mind  of  a  reasonably  prudent  man  and  offi- 
cer a  belief  that  his  own  life  was  then  in  jeopardy  %y  reason  of  the 
acts  of  the  deceased,  then  such  person  or  officer  would  thereupon 
be  justified  in  using  all  the  force  necessary  to  overcome  such 
threatened  danger,  even  to  the  extent  of  taking  life  if  such  were  to 
him  apparently  necessary,  and  it  would  be  justifiable.' 

§  2934(5).    South  CaroliRa 

You  are  instructed  that  something  has  been  said  about  an  officer. 
The  law  permits  a  peace  officer  in  the  .actual  discharge  of  his  du- 
ties to  carry  a  weapon  concealed  about  his  person.  He  is  not,  when 
in  the  active  discharge  of  his  duties,  violating  the  law  by  carrying 
a  concealed  weapon.  Now,  there  is  another  suggestion  made  that 
I  ought  to  give  you  my  views  about,  as  to  what  the  privileges  of 
an  officer  of  the  law  are.  If  an  officer  of  the  law  has  a  warrant  to 
serve  and  is  required  to  make  an  arrest,  and  proceeds  to  make  the 
arrest  or  serve  the  warrant  in  a  proper  way,  that  act  would  not 
make  him  the  aggressor  in  any  difficulty  that  immediately  follows. 
That  is  my  understanding  of  the  law  as  to  peace  officers.  If  you 
are  a  peace  officer  and  have  a  warrant  to  serve  or  an  arrest  to 
make — on  me,  for  instance — ^when  you  undertake  to  make  that 
arrest  or  serve  that  warrant,  you  would  not  be  the  aggressor  in  any 
difficulty  that  might  ensue.  You  would  be  doing  what  you  have 
to  do  in  serving  the  warrant  or  making  the  arrest;  if  doing  it 
properly,  you  would  not  be  the  aggressor.* 

§  2935.    Same — Duty  of  officer  to  give  notice  of  purpose  to  arrest 

You  are  instructed  that  it  was  the  duty  of  the  defendant  in  at- 
tempting to  arrest  the  deceased  to  inform  him  of  his  intention  to 
arrest  him  and  of  the  offense  charged  against  him,  and  if  the  jury 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant failed  to  perform  said  duties,  or  either  of  them,  and  they 
further  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
the  deceased  did  not  know  the  defendant's  purpose  and  the  offense 
charged  against  him,  then  the  deceased  had  the  right  under  the  law 
to  use  such  force  as  was  necessary  or  reasonably  appeared  to  him 

s  Douglas  y.  Territory,  dS  P.  1023,         «  State  v.  Hardin,  103  S,  E,  557, 
1  OkL  Cr.  583.  ^  114  S.  G.  280. 
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to  be  necessary  to  protect  him  from  danger* or  death  or  great  bodily 
harm  then  about  to  be  inflicted  on  him  by  the  defendant' 

§  2936.    Same — Duty  of  officer  not  to  use  imnecessary  force 

The  jury  are  instructed  that  in  making  such  arrest,  such  peace 
officer  has  the  right  to  use  such  force  as  is  reasonably  necessary 
therefor,  if  the  arrest  be  forcibly  resisted,  even  to  the  taking  of 
the  life  of  the  offender,  but  he  has  not  the  right  to  use  unnecessary 
force  or  violence,  nor  to  shoot  or  otherwise  injure  the  offender,  un- 
less such  offender  forcibly  resists  the  arrest  and  the  arrest  cannot 
be  otherwise  made,  or  it  appears  to  the  officer  in  the  exercise  of  a 
'reasonable  judgment,  that  it  cannot  be  otherwise  made.* 

§  2937.    Killing  by  defendant  while  assisting  in  execution  of  legal 

process 

The  court  instructs  the  jury  that,  even  though  you  may  believe 
an  ill  and  unfriendly  feeling  existed  between  the  defendant  and 

J  and  even  though  you  believe  that  the  defendant  knew  that, 

if  he  went  to  the  premises  of ,  it  would  likely  cause 

to  become  angry  and  resist  by  force  any  demand  made  upon  him 
for  the  delivery  of  the  books,  yet  you  are  instructed  that  defend- 
ant, as  a  director  of  school  district  No. ,  had  a  right  to  go 

to  the  premises  of ,  either  alone  or  in  connection  with.  P., 

and,  if  P.  called  upon  defendant  to  aid  him  in  executing  the  papers 
which  were  then  in  his  possession,  it  was  defendant's  duty  to  go 
to  the  aid  or  assistance  of  P.,  and  he  was  authorized  to  meet  force 

with  force  and  to  kill if  reasonably  necessary  or  apparently 

necessary  to  protect  his  own  life  or  the  life  of  P.' 

The  court  instructs  the  jury  that  under  the  evidence  in  this  case 
the  defendant  was  one  of  the  legally  elected  and  qualified  school 

directors  of  school  district  No. ,  and  as  such  was  entitled  to 

demand  that —  deliver  to  him  as  such  director  the  books  and 

papers  belonging  to  said  district,  and  the  mere  fact  that  he  insti- 
tuted a  suit  in  replevin  to  obtain  the  possession  of  said  papers  and 

accompanied  P.  to ^*s  place  on  the  day  before  and  on  the  day 

of  the  tragedy  did  not  make  him  a  wrongdoer  or  impair  his  right 
to  defend  himself.' 


B  Commonwealth   ▼.    Marcum,    122  t  Gibbons  v.  Territory,  115  P.  129, 

S.  W.  216,  135  Ky.  1,  24  L.  R.  A.  (N.  5  Okl.  Cr.  212. 

S.)  1194.  «  Gibbons  v.  Territory,  115  P.  129, 

•  Commonwealth  t.  Marcum,  122  S.  5  OkL  Cr.  212. 
W.  215,  135  Ky.  1,  24  L.  B.  A.  (N.  SJ 
1194. 
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§  2938.    Asssault  made  by   deceased  while  resisting  arrest  for 
breach  of  the  peace 

The  court  further  instructs  the  jury  that  the  defendant  was  a 

deputy  sheriff  of  county  at  the  time  he  shot  and  killed 

,  and  as  such  had  the  right,  and  it  was  his  duty,  to  preserve 

the  public  peace  and  to  prevent  any  and  all  breaches  of  the  public 
peace  committed  or  about  to  be  committed  in  his  presence,  and 
to  arrest  the  offenders,  if  need  be,  in  order  to  preserve  the  peace. 

If  you  believe  from  the  evidence  that  the  deceased,  ,  was 

publicly  drunk,  and  guilty  of  such  boisterous  conduct  as  was  cal- 
culated to  disturb  the  public  peace,  in  defendant's  presence,  then 
it  was  the  duty  of  defendant  to  use  such  means  as  might  be  neces- 
sary to  prevent  a  continuation  of  such  conduct.    He  had  the  right, 

and  it  was  his  duty,  to  go  to  the  said and  use  such  force 

as  was  reasonably  necessary  to  prevent  the  continuation  of  said 
conduct ;  and  if  said refused  to  obey,  and  so  conducted  him- 
self in  the  presence  of  defendant  that  defendant  had  reason  to  be- 
lieve, and  did  believe,  that  said was  then  and  there,  about 

to  kill  him,  or  do  him  some  great  bodily  harm,  and  defendant  be- 
lieved, and  had  reasonable  grounds  to  believe,  from  the  conduct 

of  said  — that  to  avoid  such  danger,  either  real  or  to  him  apn 

parent,  it  was  necessary  to  shoot  said ,  you  will  find  the  de- 
fendant not  guilty  on  the  ground  of  self-defense  and  apparent  ne- 
cessity.* 

§  2939.     Killing  of  escaping  prisoner  by  officer 

You  are  instructed  that,  if  you  find  that  the  defendant  had  ar- 
rested D.,  and  that  the  deceased  appeared,  and  undertook  by  vio- 
lence upon  the  defendant  to  effect  the  release  of  D.  from  such  ar- 
rest, then  it  was  defendant's  duty  to  also  arrest  the  said  deceased, 
and  it  was  said  deceased's  duty  to  submit  to  such  arrest;  and  if  the 
said  deceased,  by  violence  upon  or  against  the  defendant,  resisted 
such  arrest,  and  attempted  to  escape  therefrom,  the  defendant  had 
the  right  to  use  all  the  force  and  violence  that  to  him,  in  good 
faith  as  an  ordinarily  reasonable  man  under  all  the  surrounding 
circumstances  and  conditions  seemed  to  him  necessary  to  prevent 
the  escape.^® 

§  2940.  Killing  by  officer  of  person  attempting  to  rescue  prisoner 
§2940(1).    Kentucky 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  M.  was  drunk  and  disorderly  in  the  presence  of  defend- 

•  Keeton  v.  C!ommonwealth,  108  S.  this  case  deceased  bad  been  arrested 

W.  315,  32  Ky.  Law  Rep.  1164.  for  attempting  to  aid  anotlier  prls- 

10  State  Y.  Smith,  103  N.  W.  944,  oner  to  escape,  which,  under  the  sta:- 

127  Iowa,  534,  70  L.  R.  A.  246,  109  ute,  was  a  felony. 
Am.  St.  Rep.  402,  4  Ann.  Cas.  758.    In 
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ant,  the  latter,  as  deputy  marshal  of  the  town  of ,  had  the 

right  to  arrest  him  without  a  warrant ;  and  if  you  further  believe 
from  the  evidence  that,  after  defendant  had  placed  M.  under  ar- 
rest, the  deceased  attempted  by  force  or  violence  to  effect  M/s 
release  from  defendant's  custody  as  an  officer,  the  defendant  had 
the  right  to  use  such  force  as  was  necessary,  or  reasonably  appeared 
to  him  to  be  necessary,  but  no  more,  to  overcome  such  force  or 
violence  on  the  part  of  the  deceased  in  his  efforts,  if  any;  to  effect 
the  release  of  M.;  and'if,  under  these  circumstances,  he  shot  and 
killed  the  deceased,  the  killing  was  justifiable,  and  you  will  acquit 
the  defendant  if  you  believe  from  the  evidence  that  the  defendant 
could  not,  or  it  reasonably  appeared  to  him  that  he  could  not,  other- 
wise overcome  such  force  or  violence,  if  any,  on  the  part  of  the 
deceased.** 

§  2940(2).    North  CaroliM 

The  jury  are  instructed  that,  if  you  shall  believe  from  the  evi- 
dence that  said  D.  was  under  lawful  arrest  and  in  the  custody  of 
the  defendant,  and  that  the  deceased  attempted  to  rescue  the  said 
D.  from  such  custody,  then  the  defendant,  in  resisting  such  attempt, 
would  be  protected  in  the  use  of  such  force  as  a  jury  would  ordi- 
narily consider  excessive,  if  the  defendant  was  acting  in  good  faith 
and  was  free  from  malice." 

§  2941.    Killing  by  private  citizen  while  attempting  to  arrest  de- 
ceased 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this 

case  that  said  was  at  the  time  in  any  manner  disturbing 

the  peace  and  quiet  of  the  defendant,  or  his  family,  within  the 

town  of ,  then  he  was  guilty  of  a  violation  of  the  provisions 

of  said  ordinance,  and  if  said  offense  was  committed  or  being  com- 
mitted in  the  presence  of  the  defendant,  then  the  defendant  had 
the  right  under  the  law  to  arrest  or  cause  the  arrest  of  the  said 

,  and  to  turn  him  over  to  a  peace  officer  of  said  town  of 

.    You  are  instructed,  however,  that  in  making  such  arrest, 

if  he  did  make  such  arrest,  or  attempt  to  make  such  arrest,  it  was 

the  duty  of  the  defendant  to  in  some  manner  give  said to 

understand  that  he  was  so  placed   under  arrest,  and   that  said 

should  submit  to  such  arrest,  and  that  it  was  the  intention 

of  the  defendant  to  turn  said over  to  a  peace  officer  of  the 

town  of .    In  making  such  arrest  the  defendant  had  no  right 

to  use  any  other  means  or  any  greater  force  than  was  reasonably 
necessary  to  accomplish  that  purpose,  and  in  his  efforts  to  make 
such  arrest  or  to  turn  said  over  to  a  peace  officer  of  the 

11  Smith  y.  Commonwealth,  195  S.  i3  3tate  v.  RoUins,  18  S.  E.  304, 113 
W.  811, 176  Ky.  466.  N.  C.  722. 
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town  of ,  in  accomplishing  that  end  alone,  he  had  no  right 

to  make  use  of  a  deadly  weapon  in  a  deadly  manner  to  accomplish 
such  purpose;   and  so  the  defendant  cannot  justify  the  taking  of 

the  life  of  said n^erely  on  the  grounds  that  he,  as  a  private 

citizen,  had  the  right  to  arrest  said  ,  and  was  in  the  act 

of  taking  said to  a  peace  officer  of  the  town  of for 

the  purpose  of  turning  him  over  to  such  peace  officer,  and  this  fea- 
ture of  the  case  is  submitted  to  you  only  for  the  purpose  of  your 
determination  of  the  fact  as  to  whether,  ilnder  all  of  the  circum- 
stances disclosed  by  the  proof,  the  defendant  was  at  the  time  jus- 
tified in  being  armed  with  a  deadly  weapon,  and  in  using  same  in  a 
deadly  manner.  And  so  in  the  determination  of  this  case  you  will 
beai?  in  mind  that,  so  far  as  the  mere  making  of  an  arrest  by  the 

defendant  as  a  private  citizen  of  said ; — ,  and  in  attempting  to 

deliver  him  to  a  peace  officer  of  said  town  of is  concerned, 

however,  said may  have  resisted  such  an  arrest,  if  it  went 

no  further  than  mere  resistance  to  such  arrest  or  attempt  to  flee 
from  said  defendant  to  avoid  an  arrest,  the  defendant  would  not 
be  justified  in  using  a  deadly  weapon  in  a  deadly  manner;  nor 
would  he  be  justified  in  so  using  such  deadly  weapon  in  a  deadly 
manner  unless  in  doing  so  he  was  acting  in  necessary  self-defense, 
as  his  right  in  relation  thereto  is  more  iEully ,  explained  to  you  in 
subsequent  instructions." 

4.    Kilting  in  Self -Defense 
Self-defense  as  defense  to  civil  action  for  intentional  killing,  see  ante,  |  2008. 

§  2942.    General  rule 
I  2942(1).    United  States 

The  jury  are  instructed  that,  before  a  person  can  avail  himself 
of  the  defense  that  he  used  a  weapon  in  defense  of  his  own  life, 
the  jury  must  be  satisfied  from  the  testimony  that  the  defense  was 
necessary,  that  he  did  all  he  could  consistently  with  his  own  safety 
to  avoid  the  killing,  and  that  it  was  necessary  to  protect  his  own 
life,  or  to  protect  himself  from  such  serious  bodily  harm  as  would 
give  him  a  reasonable  apprehension  that  his  life  was  .in  immediate 
danger.  If  he  used  the  weapon,  having  no  other  means  of  resist- 
ance, and  if  he  retreated  as  far  as  he  could  with  safety  to  himself, 
the  homicide  would  be  excusable.^* 

{  2942(2).    Alabama 
The  jury  are  instructed  that  defendant  had  no  right  to  take  the 

life  of  unless  a  necessity  to  take  his  life  existed  at  the 

time  he  did  take  it  (if  you  believe  from  the  evidence  beyond  a  rea- 
ls state  V.  Towne,  160  N.  W.  10,  "United   States  v.   Lewis  (O.   C. 

180  Iowa,  339.  Tex.)  Ill  Fed.  630. 
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sonable  doubt  that  he  fired  the  fatal  shot),  or  unless  there  was  ap« 

parent  necessity  to  take  the  life  of .    The  law  requires  that 

there  must  have  been  real  danger ;  that  he  must  have  been  in  dan- 
ger of  suffering  serious  bodily  harm  or  death,  or  the  appearances  of 
danger  must  have  been  such  as  to  have  created  or  produced  in 
the  mind  of  a  reasonable  man  the  honest  belief  that  there  was 
danger  to  his  life,  <  or  that  he  was  about  to  suffer  death,  or  serious 
bodily  harm,** 

The  court  charges  the  jury  that,  to  make  out  a  case  of  justifia* 
ble  self-<iefense,  the  evidence  must  show  that  the  difficulty  was 
not  provoked  or  encouraged  by  defendant,  that  he  was  or  appeared 
to  be  so  menaced  at  the  time  as  to  create  reasonable  apprehen- 
sion of  danger  to  his  life  or  of  grievous  bodily  harm,  and  that  there 
was  ito  other  reasonable  hope  of  escape  from  such  present  impend- 
ing pcriL^ 

I  charge  you,  that  before  a  jury  can  acquit  the  defendant  on  the 
ground  of  self  Kief  ense,  three  essential  elements  must  occur:  (1) 
The  defendant  must  be  reasonably  without  fault  in  bringing  on 
the  difficulty,  and  must  not  be  disregardful  of  the  consequences  in 
this  respect  of  any  wrongful  words  or  act;  (2)  there  must  have 
existed  at  the  time,  either  really  or  so  apparently  as  to  lead  a  rea- 
sonable mind  to  the  belief  that  it  actually  existed,  a  present,  im- 
pending, imperious  necessity  to  shoot  in  order  to  save  his  own 
life,  or  to  save  himself  from  great  bodily  harm ;  and  (3)  there  must 
have  been  no  other  reasonable  mode  of  escape,  by  retreating,  or 
by  avoiding  the  combat  with  safety." 

You  are  instructed  that,  if  the  defendant  shot  under  a  bona  fide 
belief  that  his  life  was  in  danger,  and  had  had,  under  all  the  cir- 
cumstances, reasonable  cause  to  believe  he  was  in  imminent  dan- 
ger at  the  moment  the  shot  was  fired,  it  would  be  immaterial  wheth- 
er there  was  such  actual  danger  or  not,^' 

You  are  instructed  that  the  essential  elements  of  self-defense 
are :  First  That  the  defendant  was  free  from  fault ;  that  he  must 
not  say  or  do  anything  for  the  purpose  of  provoking  the  difficulty, 
nor  be  unmindful  of  the  consequences  in  this  respect  of  any  wrong- 
ful word  or  act.  Second.  There  must  be  a  present  impending  peril 
to  life,  or  danger  of  great  bodily  harm,  either  real  or  so  apparent 
as  to  create  a  bona  fide  belief  of  an  existing  necessity.  Third. 
There  must  be  no  convenient  or  reasonable  mode  of  escape  by  re- 
treat, or  by  declining  the  combat  with  safety.** 

IB  Caldwell  v.   State,  84   So.  272,  is  Kennedy  v.  State,  87  So.  90,  140 

203  Ala.  412.  Ala.  1. 

i<  Watson  V.  State,  46  So.  232.  155         lo  Sherrm  y.  State,  35  So.  129,  188 

Ala.  9.  Ala.  8. 

17  Green  v.  State,  89  So.  362,  143 
Ala.  2. 
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I  2942(3).    Arizona 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  had  reasonable  ground  to  apprehend  a  design  on  the 
part  of  deceased  to  commit  a  felony,  or  to  do  some  great  bodily 
injury,  and  that  there  was  imminent  danger  of  such  design  being 
accomplished,  and  that  for  that  purpose,  in  good  faith,  of  defend- 
ing himself  from  such  design  or  such  injury,  the  defendant  shot 
and  killed  the  deceased,  then  you  are  instructed  that  such  killings 
under  such  circumstances  was  justifiable,** 

§  2942(4).   Ariiansas 

The  court  instructs  the  jury  that  one  has  the  right* to  fight  in  his 
necessary  self-defense,  and  to  oppose  force  with  force,  and  to  pur- 
sue such  means  as  are  actually,  or  to  him  apparently,  necessary  to 
resist  or  repel  any  actual  or  threatened  assault.*^ 

You  are  told  that  the  defendant  had  the  right  to  defend  himself 
against  an  assault  made  upon  him  by  the  deceased,  and  to  use  such 
force  as  reasonably  appeared  to  him  at  the  time  to  be  necessary 
to  repel  such  assault,  and  if  he  struck  the  deceased,  without  fault 
or  carelessness  on  his  part,  honestly  believing  at  the  time  that  de- 
ceased was  about  to  cut  him  with  a  knife,  and  that  it  was  neces- 
sary for  him  to  strike  deceased  to  prevent  deceased  from  cutting 
him,  you  may  acquit  the  defendant,  although  you  may  believe  de- 
ceased was  knocked  from  the  wagon  and  run  over  as  a  result  of 
such  blow.** 

§  2942(5).    California 
The  jury  are  instructed  that  if  they  believe  that  defendant  killed 

,  having  reasonable  grounds  to  believe  that  if  he  did  not  do 

so would  then  and  there  do  him  some  great  bodily  harm, 

then  his  act  was  not  either  murder  or  manslaughter,  but  justifiable 
self-defense.** 

§  2942(6).    Delaware 

You  are  instructed  that  if  one  is  attacked,  and  from  the  charac- 
ter of  such  attack  he  had  reasonable  cause  to  believe,  and  did  be- 
lieve, that  he  was  in  imminent  danger  of  death  or  great  bodily 
harm,  and  he  had  no  other  reasonable  means  of  avoiding  or  pre- 
venting death  or  great  bodily  harm,  then  the  killing  of  the  deceased 
would  be  a  justifiable  act  of  self-defense.** 

You  are  instructed  that  in  ascertaining  whether  the  accused  was 
in  any,  and  in  what,  danger  of  injury  at  the  hands  of  the  deceased 
when  he  struck  the  mortal  blow,  and,  if  in  suoh  danger,  whether 

20  Morgan  v.  Territory,  64  P.  421,  7  «»  People  v.  Grimes,  64  P.  101,  132 
Ariz.  224.  Cal.  30. 

21  Lee  r.  State,  172  S.  W.  1025,  116  24  state  v.  Cephus,  67  A.  150,  6 
Ark.  588.  Pennewill,  160. 

22  Gllmore  v.  State,  122  S.  W.  493, 
92  Ark.  205. 
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he  took  the  proper  precautions  to  avoid  such  danger,  the  jury 
should  consider  the  facts  and  circumstances  of  the  case  as  disclosed 
by  the  witnesses.*' 

You  are  instructed  that  if  the  deceased  first  attacked  the  ac- 
cused, even  though  the  attack  was  of  such  a  character  as  to  create; 
in  the  xnind  of  the  accused  a  reasonable  belief  that  he  was  in  dan-j 
ger  of  death  or  great  bodily  harm,  it  was  his  duty  to  retreat,  if  he 
could  safely  do  so,  or  to  use  such  other  reasonable  means  as  wjere 
within  his  power  to  avoid  killing  his  assailant.  No  one  may  take 
the  life  of  another,  even  in  self-defense,  unless  there  is  no  other 
available  means  of  escape  from  death  or  great  bodily  harm.*^ 

{  2942(7).     Idaho 

You  are  instructed  that  the  right  of  self-defense  is  expressly 
recognized  by  our  statute!,  and  the  conditions  under  which  it  may 
be  asserted  are  clearly  defined.  These  are  that  the  party  was  not 
himself  the  first  aggressor,  or,  if  the  aggressor,  that  he  had  in  good 
faith  withdrawn  from  tlie  contest  before  he  struck  the  blow  or 
fired  the  fatal  shot ;  second,  that  the  striking  or  shooting  was  nec- 
essary to  prevent  the  infliction  upon  himself  of  a  great  bodily  in- 
jury by  the  party  stricken  or  shot.*' 

I  2942(8).    IIIImU     . 

The  court  instructs  the  jury  that  justifiable  homicide  is  the  kill- 
ing of  a  human  being  in  necessary  self-defense,  or  under  circum- 
stances sufficient  to  excite  the  fears  of  a  reasonable  person,  and 
induce  him  as  a  reasonable  person  to  believe  that  in  order  to  save 
his  own  life  or  prevent  him  from  receiving  great  bodily  harm  it 
was  necessary  to  take  the  life  of  the  person  killed.*' 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant,  in  defense  of  himself,  inflicted  upon  the  de- 
ceased the  wounds  or  stabs  which  caused  his  death,  while  the  de- 
ceased  was  manifestly  intending  and  endeavoring,  in  a  violent 

manner  to  enter  the  habitation  of  the  witness,  Mrs. : — ,  for  the 

purpose  of  assaulting  or  offering  personal  violence  to  the  defend- 
ant, being  therein,  the  killing  was  justifiable,  and  the  jury  must 
acquit  the  defendant"** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  inflicted  the  wounds  upon  the  deceased  which 
caused  his  death,  and  that  he  inflicted  said  wounds  in  self-defense, 
believing  that  his  life  was  in  danger,  or  that  he  was  in  danger  of 
receiving  great  bodily  harm  from  the  deceased,  and  that  such  dan- 

«8  State  V.  CJephus,  67  A.  150,  6  2t  state  v.  Lyons,  64  P.  236,  7  Ida- 

Pennewm,  160.  ho,  530. 

a«  State  V.   Cephus,  67  A.  150,   6  2  8  Kota  v.  People,  27  N.  E.  53,  136 

Pennewill,  160.  111.  655. 

29  Reins  v.  People,  30  111.  256. 
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ger  was  so  urgent  and  pressing  that,  to  save  his  own  life  or  to  pre- 
vent such  harm,  it  was  absolutely  necessary  for  him  to  inflict  the 
said  wounds,  and  that  the  circumstances  were  sufficient  to  excite 
the  fears  of  a  reasonable  person,  you  must  acquit  the  defendant, 
unless  you  also  find  that  defendant  sought  to  renew  the  fight,  and 
did  not  really  and  in  good  faith  endeavor  to  decline  any  further 
struggle  before  the  mortal  blow  was  given.** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  deceased  first  assaulted  the  defendant  without  any  reasonable 

or  justifiable  cause,  and  that  at  the  door  of 's  shanty  the 

defendant  tried  and  endeavored  in  good  faith  to  escape  from  de- 
ceased, and  to  prevent  his  entry  there,  and  did  not  seek  to  renew 
the  fight,  and  that  defendant  was  in  fear  of  his  life  or  of  great 
bodily  harm  from  deceased,  and  that,  from  all  the  surroundings 
circumstances,  he  had  reasonable  grounds  for  such  fear,  you  must 
acquit  the  defendant.*^ 

I  2942(9).     Iowa 

The  jury  are  instructed  that  a  defense  offered  in  this  case  is  that 
of  self-defense.  A  man  acting  in  necessary  defense  may  use  and 
adopt  such  means  as  he  may  deem  necessary  acting  as  a  reason- 
ably prudent  person  would  act  under  the  circumstances,  and  even 
to  the  extent  of  doing  g^eat  bodily  injury,  or  to  killing  his  assail- 
ant.   If  you  find  from  all  the  evidence  in  this  case  that  the  injufy 

done  and  committed  upon  the  person  of which  caused  his 

death,  if  you  find  it  did  cause  his  death,  was  done  in  necessary 
self-defense,  then  the  law  does  not  impute  any  crime,  and  in  such 
case  the  defendant  will  be  entitled  to  an  acquittal.** 

In  determining  whether  or  not  the  shot  was  fired  without  legal 
excuse  or  justification,  you  are  instructed  that  the  defendant  admits 

the  killing  of ,  and  his  claim  is  that  in  what  he  did  he  was 

acting  in  self-defens^.  You  are  instructed,  in  relation  to  this  claim 
of  the  defendant,  that  where  one  is  assaulted  by  another  person  in 
such  a  manner  as  to  induce  the  person  assaulted  to  reasonably 
believe  that  he  is  at  the  time  in  actual  danger  of  losing  his  life,  or 
of  suffering  great  bodily  harm,  he  is  justified  in  defending  him- 
self, although  the  danger  be  not  real,  but  only  apparent,  and  he 
may  use  such  force  and  means  to  defend  himself  as  may  in  good 
faith  appear  necessary  to  him  as  an  ordinarily  prudent  and  cou- 
rageous man,  under  all  the  circumstances  at  the  time  surrounding 
him.  And  he  is  not  bound  to  draw  nice  calculations  from  appear- 
ances. All  that  is  required  of  him  is  that  he  shall  act  from  rea- 
sonable and  honest  convictions  as  to  his  danger,  although  mis- 

to  Reins  v.  People,  30  lU.  256.  «2  State  y.  Thomas^  1S2  N.  W.  51, 

.«i  Reius  V.  People,  30  IlL  256.  151  Iowa,  572. 
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taken  as  to  the  extent  of  said  danger.  But  before  one  is  justified 
in  taking  life  in  self-defense,  it  must  be,  or  it  must  reasonably  ap- 
pear to  be,  the  only  means  of  saving  one's  own  life,  or  of  pre- 
venting great  bodily  injury.  If  it  is  evident  to  the  assaulted  that 
the  danger  which  appears  to  be  imminent  can  be  avoided  in  any 
other  way,  as  by  retreating  from  the  conflict,  the  taking  of  the 
life  of  the  assailant  is  not  excusable.  And  if  you  shall  find  from 
the  evidence  in  this  case  that  just  before  the  defendant  killed 

,  he  had  been  unlawfully  assaulted  by  the  said ,  and 

that  from  the  character  of  said  assault  and  the  weapon  used  he 
had  reason,  as  an  ordinarily  prudent  and  courageous  man,  to  be- 
lieve, and  did  in  good  faith  and  honestly  believe,  that  he  was  in 
danger  of  being  killed,  or  suffering  g^reat  bodily  injury,  and  that 
the  parties  were  so  situated  that  he  could  not  have  retreated,  or 
that  he  could  not  reasonably  have  expected  to  have  preserved  his 
life  or  protect  himself  from  injury  by  retreating,  then  and  in  that 
case  he  was  justified  in  using  such  force  and  such  means  to  pro- 
tect his  life  and  person  as  may  in  good  faith  then  have  appeared 
necessary  to  him  as  an  ordinarily  prudent  and  courageous  man, 
under  all  the  circumstances  then  surrounding  him,  even  to  the  tak- 
ing of  life.  And  if  you  shall  find  that  he  did  not  use  greater  force, 
or  more  hazardous  means  to  protect  his  life  and  person  than  really 
appeared  to  him  necessary  as  an  ordinary  prudent  and  courageous 
man  under  the  circumstances  in  which  he  was  then  placed,  includ- 
ing' the  nature  and  manner  of  the  assault,  then  and  in  that  case 
the  killing  was  not  unlawful,  and  you  should  return  a  verdict  of  not 
guilty.  But  if  you  find  that  he  did  use  greater  force,  or  more 
hazardous  means  than  appeared  necessary  to  protect  himself  from 
great  bodily  harm,  as  an  ordinarily  prudent  and  courageous  man 
under  the  circumstances  in  which  he  was  then  placed,  including  the 
nature  and  manner  of  the  assault,  you  cannot  acquit  him  on  the 
ground  of  self-defense.  A  "great  bodily  injury,"  as  used  in  these 
instructions,  means  a  more  serioqs  bodily  injury  than  results  from 
an  ordinary  battery.*^ 

The  jury  are  instructed  that,  if  the  said first  assaulted 

the  defendant  with  a  dangerous  or  deadly  weapon,  and  such  assault 
was  made  in  such  a  fierce  manner  as  to  create  in  the  mind  of  the 
defendant,  acting  as  a  reasonably  prudent  man  would  act  under 

the  circumstances,  a  belief,  and  he  did  believe,  that  said  

intended  to  take  his  life,  or  inflict  upon  him  some  great  bodily  in- 
jury, and  in  such  belief  he  fired  the  shot  in  resistance  of  such  as- 
sault, from  the  effect  of  which  the  said died,  he  was  justified 

in  so  doing,  and  you  should  acquit  the  defendant.** 

««  State  V.  Dyer,  124  N.  W.  029^         «*  State  v.  DonneUy,  27  N.  W.  369, 
147  Iowa,  217,  29  L.  R.  A.  (N.  S.)  459.      69  Iowa,  705,  58  Am.  {0^).  234. 
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I  2942(18).    Kansas 

You  are  instructed  that  the  killing  of  deceased  would  be  justi- 
fiable if  done  by  the  defendant  in  resisting  any  attempt  to  murder 
him  or  do  him  great  personal  injury,  where  there  was  reasonable 
cause  to  apprehend  a  design  to  so  murder  or  injure  the  defendant, 
and  immediate  danger  of  such  design  being  accomplished.** 

I  2942(11).    KMtucky 

The  court  instructs  the  jury  that,  although  you  may  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
shot  with  a  pistol,  loaded  with  powder,  leaden  balls,  or  other  hard 
and  explosive  substances,  the  deceased,  from  which  shooting  the 
said  deceased  did  then  and  there  presently  die,  yet  if  you  further 
believe  from  the  evidence  that,  at  the  time  he  did  so  shoot  and  kill 
said  deceased,  he,  the  defendant,  believed  and  had  reasonable 
grounds  to  believe  that  he  was  then  and  there  in  imminent  danger 
of  death  or  the  infliction  of  some  great  bodily  harm  at  the  hands  of 
the  said  deceased,  and  that  it  was  necessary,  or  was  believed  by 
the  defendant,  in  the  exercise  of  a  reasonable  judgment,  to  be  nec- 
essary, to  shoot  and  wound  or  kill  the  said  deceased  to  avert  that 
danger,  real  or  to  the  defendant  reasonably  apparent,  then  you 
ought  to  acquit  him  on  the  ground  of  self-defense  or  apparent  ne- 
cessity therefor.** 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  at  the  time  the  defendant  shot  and  killed ,  if  he 

did  so  do,  he  believed  and  had  reasonable  grounds'  to  believe  that 
he  was  then  and  there  in  immediate  danger  of  death  or  the  inflic- 
tion of  some  great  bodily  harm  at  the  hands  of ,  and  that  it 

was  necessary  or  was  believed  by  the  defendant  in  the  exercise  of 
a  reasonable  judgment  to  be  necessary  to  so  shoot  and  wound  the 
deceased  in  order  to  avert  that  danger,  real  or  to  the  defendant  ap- 
parent, then  you  ought  to  acquit  the  defendant  upon  the  ground 
of  self-defense  or  apparent  necessity  therefor.*' 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  at  the  time  the  defendant  struck  and  killed  the  deceased 
with  a  club,  if  he  did  so,  he  (the  defendant)  then  believed,  and  had 
reasonable  grounds  for  believing,  that  he  was  then  and  there  in  dan- 
ger of  death,  or  great  bodily  harm,  at  the  hands  of  the  deceased, 
and  had  no  other  safe,  or  to  him  apparently  safe  means  of  avoiding 
the  danger,  real  or  to  him  apparent,  except  to  strike  the  deceased 
with  the  club,  and  in  so  doing  used  no  more  force  than  was  neces- 
sary, or,  in  the  exercise  of  a  reasonable  judgment,  appeared  to  him, 

«6  State  V.  Appleton,  78  P.  445,  70  »t  Taylor  v.  (Commonwealth,  188  S. 
Kan.   217.  W.  1087,  172  Ky.  136, 

«•  Reynolds  t.  CJommonwealth,  209 
S.  W.  34e,  183  Ky.  875, 
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at  the  time  to  be  necessary  to  protect  himself  from  the  danger  at 
the  hands  of  the  deceased,  real  or  to  him  apparent,  the  law  is  for 
the  defendant,  and  the  jury  should  find  him  not  guilty.*^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  at 
the  time  he  shot  and  killed ,  if  he  did  so,  the  defendant  be- 
lieved and  had  reasonable  grounds  for  believing  that  he  was  in  im- 
mediate danger  of  death  or  great  bodily  injury  at  the  hands  of  said 

,  and  that  defendant  used  such  force,  and  no  more,  as  was 

reasonably  necessary,  or  as  seemed  to  him  at  the  time,  in  the  ex- 
ercise of  a  reasonable  discretion,  to  be  necessary  to  avert  such 
danger,  he  is  excusable  on  the  ground  of  self-defense,  and  you 
should  find  him  not  guilty.'* 

You  are  instructed  that,  although  you  may  believe  from  the  evi- 
dence to  the  exclusion  of  a  reasonable  doubt  that  the  defendant 
shot with  a  pistol,  from  which  shooting  said present- 
ly died,  yet,  if  you  further  believe  from  the  evidence  that  when  he 
did  so  he  believed,  and  had  reasonable  grounds  to  believe,  that  he 
was  then  in  danger  of  death,  or  some  other  great  bodily  harm  about 

to  be  inflicted  upon  him  by  said ,  then  he  had  the  right  to  use 

such  means  as  in  reason  appeared  to  him  to  be  necessary  to  avert  the 
impe'nding  danger,  real,  or  to  him,  apparent,  even  to  the  extent  of 
so  shooting  and  killing  said ,  and  in  this  event  you  will  re- 
turn a  verdict  of  not  guilty.*® 

S  2942(12).    MisMUrl 

As  a  defense  to  this  prosecution  the  defendant  alleges  that  the 
act,  with  which  he  is  charged,  was  done  in  self-defense.  Upon  this 
feature  of  the  case  you  are  instructed  that  if  at  the  time  defendant 
stabbed  the  deceased  he  (the  defendant)  had  reasonable  cause  to 
apprehend  a  design  on  the  part  of  the  deceased  to  take  his  life  or  do 
him  some  great  personal  injury,  and  that  there  was  reasonable 
cause  for  him  to  apprehend  immediate  danger  of  such  design  being 
accomplished,  and  that  to  avert  such  apprehended  danger  the  de- 
fendant stabbed  the  deceased,  and  that  at  the  time  he  did  so  he 
had  reasonable  cause  to  believe,  and  did  believe,  that  it  was  neces- 
sary for  him  to 'do  so  in  order  to  protect  himself  from  such  appre- 
hended danger,  then  such  stabbing  was  justifiable ;  and,  if  such  are 
the  facts  in  this  case,  you  should  acquit  on  the  ground  of  self-de- 
fense.** 

The  court  instructs  the  jury  that  if  at  the  time  the  defendant 
shot  the  deceased  he  had  good  reason  to  believe,  and  did  believe, 
that  the  deceased  was  about  to  immediately  inflict  upon  him  some 

s<  Heck  v.  Commonwealth,  174  S.  «o  Gordon  V  (Commonwealth*  124  S. 

W.  19,  163  Ky.  618.  W.  806,  136  Ky.  508. 

8*  Weathers  v.  Commonwealth,  172  4i  State  v.  Hostetter  (Sup.)  222  S. 

S.  W.  107.  162  Ky.  146.  W.  750. 
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great  personal  injury,  and  he  shot  him  for  the  purpose  of  averting 
such  apprehended  injury,  then  you  must  acquit  him  on  the  ground 
of  self-defense.  In  such  case  it  is  not  necessary  that  the  danger 
should  have  been  real  and  about  to  fall.  AH  that  is  necessary  is 
that  the  defendant  believed,  and  had  good  reason  to  believe,  that 
such  danger  existed.  On  the  other  hand,  it  is  not  enough  that  the 
defendant  believed  in  the  existing  of  such  danger,  but  he  also  must 
have  reasonable  cause  for  'so  believing,  before  he  can  be  acquitted 
upon  the  ground  of  self-defense.  And  if  you  believe  from  the  evi- 
dence that  the  defendant  sought,  brought  on,  or  voluntarily  entered 
into  the  difficulty  in  which  the  deceased  was  shot  for  the  purpose 
of  wreaking  his  malice  and  killing  the  deceased,  then  you  cannot 
acquit  him  on  the  ground  of  self-defense.** 

I  2942(13).    Nebraska 

The  jury  are  instructed  that  the  defense  of  necessary  self-defense 
is  interposed  in  this  case.  This  defense  is  legal  and  proper  in  a 
criminal  case.  This  defense  is  interposed  by  law,  and  you  are  re- 
quired to  consider  it  in  view  of  the  testimony  in  this  case.  And  it 
will  be  your  duty  to  conisider  it  fairly  and  honestly  upon  its  merits. 
And  the  rule  of  law  on  the  subject  of  necessary  self-defense  is.this : 
Where  a  man  in  the  lawful  pursuit  of  his  business  is  attacked,  and 
where  from  the  nature  of  the  attack  he  honestly  believes  that  there 
is  a  design  to  take  his  life  or  to  do  him  great  bodily  injury,  then 
the  killing  of  his  assailant  under  such  circumstances  would  be  ex- 
cusable or  justifiable,  although  it  should  afterwards  appear  that  no 
great  bodily  injury  was  intended,  and  no  real  danger  of  losing  his 
life,  or  receiving  great  bodily  injury  existed.  And  the  jury  are  in- 
structed that  if  you  find  from  the  evidence  that  at  the  time  the  de- 
fendant is  alleged  to  have  killed  the  deceased  the  circumstances 
surrounding  the  defendant  were  such  as  in  sound  reason  would 
justify  or  induce  in  the  defendant's  mind  an  honest  belief  that  he 
was  in  danger  of  receiving  from  the  deceased  great  bodily  harm, 
or  that  the  defendant  was  about  to  lose  his  life,  and  that  the  defend- 
ant in  doing  what  he  then  did  was  acting  from  instinct  of  self- 
preservation,  then  he  is  not  guilty.** 

I  2942(14).    Ohio 

The  jury  are  instructed  that,  if  the  appearances  were  such  as 
would  have  alarmed  a  man  of  ordinary  firmness,  and  would  have 
impressed  him  that  there  was  imminent  danger  to  his  life  or  of  great 
bodily  harm  from  the  acts  of  deceased,  and  if  the  defendant  hon- 
estly believed  such  to  be  the  case,  it  is  not  material  whether  the 
danger  w;asi  real  *pr  not.    The  condition  of  the  assailant  must  be 

«s  state  V.  HsdBpetlk,  60  S.  W.  136^  «3  Maynard  t.  State,  116  N.  W.  63, 

159  Mo.  178.  81  Neb.  801. 
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such  as  to  render  it  necessary  on  the  part  of  the  killer  to  do  the 
act  in  self-defense,  and  the  attack  must  have  been  such  as  in  the 
belief  of  the  defendant,  rendered  the  taking  of  the  life  of  deceased 
in  his  defense  necessary.  The  slayer  cannot  urge  in  justification  a 
necessity  produced  by  his  own  fault.** 

I  2942(15).   OMahona 

The  court  instructs  the  jury  that  homicide  is  not  without  author- 
ity of  law,  but  is  justifiable,  where  committed  by  any  person  in  re- 
sisting an  attempt  to  murder  him  or  to  commit  a  felony  upon  him, 
or  when  committed  in  the  lawful  defense  of  such  person  when  there 
is  a  reasonable  ground  to  apprehend  a  design  of  the  person  killed 
to  do  some  great  personal  injury  to  the  person  doing  the  killing, 
and  there  is  imminent  danger  of  such  design  being  accomplished.*^ 

The  court  instructs  the  jury  that,  if  you  believe  from  the. evi- 
dence, or  have  a  reasonable  doubt  thereof,  that  at  the  time  of  the 
fatal  difficulty  the  deceased,  without  any  act  upon  the  part  of  the 
defendant  showing  a  purpose  to  do  bodily  harm  to  the  deceased, 
did  then  and  there  by  some  act  upon  his  part  then  done,  make  it 
reasonably  to  appear  to  the  defendant,  viewed  from  the  standpoint 
of  the  defendant,  that  it  was  then  and  there  the  purpose  of  the  de- 
ceased to  assault  him  or  to  do  him  some  personal  injury,  then  in 
that  event  the  defendant  had  a  right  to  shoot  the  deceased  in  his 
self-defense,  if  it  was  then  and  there  necessary,  or  apparently  nec- 
essary, for  him  to  do  so  in  his  own  proper  self-defense;  and,  if  he 
did  so  shoot  the  deceased  under  these  circumstances,  then  you  are 
instructed  that  you  should  find  him  not  guilty,  and,  unless  you  find 
beyond  a  reasonable  doubt  that  the  defendant  unlawfully  killed  the 
deceased,  you  must  return  a  verdict  of  not  guilty.*^ 

You  are  instructed  that  the  law  gives  to  every  person  the  right  to 
fight  in  his  self-defense  to  protect  himself  from  the  unlawful  at- 
tacks of  his  adversary,  and,  if  necessary  to  save  his  life  or  prevent 
great  bodily  injury,  he  may  take  the  life  of  his  assailant,  and,  where 
a  person  is  unlawfully  attacked,  he  is  not  required' to  retreat,  but  has 
the  right  to  stand  his  ground  and  to  use  whatever  force  is  necessary 
to  repel  the  attack,  even  to  the  extent  of  taking  life,  and  is  not  re- 
quired to  desist  or  cease  from  use  of  force  until  his  adversary  has 
entirely  abandoned  the  conflict  or  has  been  disabled,  and  he  has 
the  same  right  to  act  in  the  defense  of  his  brother  as  in  his  own 
defense.*' 

The  jury  are  instructed  that  where  one  is  in  a  place  he  has  a  right 
to  be,  and  is  not  the  aggressor,  and  does  not  by  his  own  wrongful 

**  Carr  v.  State,  21  Ohio  Cir.  Ct  *«  Brantley  v.  State,  175  P.  51,  15 

R.  43,  11  O.  O.  D.  353.                           ,  Okl.  Cr.  6. 

S*»  Brantley  v.  State,  175  P.  51,  15  *f  McDanlel  v.  State,  127  P.  358.  8 

OkL  Cr.  e.  Okl.  Cr.  209. 
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conduct  bring  on  the  conflict  which  endangers  his  safety,  and  he 
is  violently  assaulted  by  another,  or  is,  from  the  conduct  and  hostile 
actions  of  his  antagonist,  induced  to  believe  that  he  is  in  imminent 
danger  of  losing  his  life  or  of  receiving  some  great  personal  in jury» 
he  may  lawfully  resort  to  such  force  or  violence  as  to  him  under 
all  the  circumstances  seems  reasonably  necessary  to  protect  himself 
from  death  or  receiving  some  great  bodily  harm,  even  to  the  taking 
of  the  life  of  his  assailant,  if  he  in  good  faith  from  reasonable  ap- 
pearances believes  such  action  necessary  for  his  own  safety;  but 
one  who  by  his  own  wrongful  conduct  brings  on  a  fight,  or  who 
commences  the  combat,  is  not  allowed  this  privilege  of  self-de- 
fense.** 

You  are  instructed  that  by  the  language  "lawful  defense  of  the 
person"  is  meant  what  we  sometimes  term  "self-defense."  The 
right  of  self-defense  is  founded  upon  the  natural  right  of  a  man  to 
protect  himself  against  the  unlawful  assault  upon  him  by  another. 
This  defense  having  been  made  in  this  case,  the  jury  should  weigh 
each  fact  and  circumstance  that  is  oflFered  as  justifiable  grounds 
in  connection  with  all  the  other  testimony  in  the  case.  Mere  ap- 
prehension that  a  person  designs  to  kill  another  or  to  commit  some 
great  bodily  harm  upon  him  is  not  sufficient  to  justify  such  other 
in  first  making  an  attack  and  committing  the  act  complained  of  in 
the  indictment  herein;  and  to  perform  such  act,  when  the  excuse 
therefor  is  mere  apprehension,  would  not  be  sufficient  to  justify  the 
act  as  one  having  been  committed  in  the  lawful  defense  of  the  per- 
son. In  a  case  where  a  person  attacks  another,  or  attempts  to  exe- 
cute a  design  upon  the  life  of  such  other,  and  is  in  an  apparent  sit- 
uation to  do  so,  thereby  creating  a  reasonable  belief  that  such  de- 
sign is  about  to  be  accomplished,  then  the  person  so  threatened 
may  resist  and  use  all  necessary  force  to  prevent  the  accomplish- 
ment of  such  design,  even  to  the  extent  of  taking  life,  and  it  is 
justifiable.  Actual  or  positive  danger  is  not  indispensable  to  justify 
self-defense.  The  law  considers  that  men,  when  threatened  with 
danger,  are  obliged  to  judge  from  appearances  and  to  determine 
therefrom  the  exact  state  of  things  surrounding  them,  and  in  such 
case,  if  a  person  acts  from  an  honest  conviction,  induced  by  rea- 
sonable evidence,  he  will  not  be  held  criminally  for  a  mistake  as 
to  the  extent  of  actual  danger.  If  the  jury  believe  from  the  evi- 
dence that  at  the  time  the  defendant  is  alleged  to  have  shot  the  de- 
ceased the  circumstances  surrounding  him  were  such  as  in  sound 
reason  would  justify  or  induce  in  his  mind  an  honest  belief  that  he 
was  in  danger  of  receiving  from  the  deceased  some  great  bodily 
harm,  and  that  the  defendant  in  doing  what  he  did  was  acting 

*«  Vance  v.  Territory,  105  P.  307,  3  Okl.  Cr.  208. 
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solely  from  the  instincts  of  self-preservation,  thto  he  is  not  guilty, 
and  you  should  so  find.** 

I  2942(16).    Oregon 

The  court  instructs  the  Jury  that  the  law  gives  to  every  man  the 
right  of  self-defense.  This  means  that,  if  a  man  is  assaulted,  he  may 
defend  his  life  or  his  person  from  great  bodily  harm.  He  may  repel 
force  by  force  and  he  may  resort  to  such  force  as  under  the  cir- 
cumstances surrounding  him  may  be  reasonably  necessary  to  repel 
the  attack  upon  him,  even  to  the  taking  of  the  life  of  his  adver- 
sary. If,  then,  you  should  find  in  the  consideration  of  this  case  the 
defendant  honestly  believed  that  he  was  being  feloniously  assaulted, 
and  did  honestly  believe  that  he  was  then  and  there  in  danger  of 
death  or  great  bodily  harm,  he  would  be  justified  in  defending  him- 
self even  to  the  extent  of  taking  the  life  of  his  adversary.*® 

§2942(17).   South  Carolina 

You  are  instructed  that  there  are  four  essential,  prerequisite  ele- 
ments entering  into  the  plea  of  self-defense.  The  law  requires  de- 
fendant to  satisfy  you  by  the  preponderance  of  the  evidence  on  all 
these  four  elements.  If  he  satisfies  you  on  three  of  them,  and  fails 
on  any  one  of  them,  his  plea  of  self-defense  falls  to  the  ground.  He 
must  be  without  fault  in  bringing  on  the  difficulty.  No  man  can 
bring  on  a  difficulty  and  successfully  plead  necessity  for  taking  hu- 
man life.  Has  the  defendant  shown  you  by  the  greater  weight  of 
the  evidence  he  was  rwithout  fault  in  bringing  on  this  immediate 
difficulty,  and  was  he  without  fault  in  bringing  on  this  immediate 
difficulty  ?  If  so,  he  has  not  yet  established  his  plea  of  self-defense. 
He  must  go  a  step  further.  He  must  show  you  that  at  the  time  he 
struck  the  fatal  blow  he  was  in  danger  of  receiving  serious  bodily 
harm  or  death,  and  it  was  necessary  to  take  the  life  of  his  assailant 
at  the  time  he  struck  the  fatal  blow — it  was  necessary,  or  it  appear- 
ed to  be  necessary,  to  strike  the  fatal  blow  in  order  to  avert  serious 
injury  to  himself  or  to  avoid  losing  his  own  life.  If  he  has  shown 
you  that,  he  must  yet  go  a  step  further  and  show  that  the  circum- 
stances at  the  time — the  circumstances  were  such  as  would  war- 
rant a  man  of  ordinary  prudence,  firmness,  and  courage  to  strike 
the  fatal  blow  in  order  to  save  himself  from  serious  bodily  harm, 
or  losing  his  own  life.  The  test  is  not  whether  an  unusually  timid 
or  an  unusually  brave  man  would  have  been  so  warranted — were 
the  circumstances  such  as  would  warrant  a  man  of  ordinary  firm- 
ness, prudence,  and  courage  in  coming  to  the  same  conclusion  at 
the  time  the  fatal  blow  was  struck,  in  concluding  at  the  time  the 
fatal  blow  was  struck  that  it  was  necessary,  or  appeared  to  be  nec- 

*•  Robinson  v.  Territory,  85  P.  451,  6o  stiite  v.  Butler,  ISO   P.  55,  96 

16  Okl.  241.  Or.  219. 
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essary,  to  strike  the  fatal  blow  in  order  to  prevent  serious  injury 
or  death  to  the  one  assailed.  If  defendant  has  satisfied  you  of 
that,  he  must  go  a  step  further  and  show  you  that  he  had  no  other 
probable  means  of  escape,  except  to  take  the  life  of  his  assail- 
ant.*^ 

You  are  instructed  that  self-defense  is  a  complete  defense  to  any 
charge  in  an  indictment  for  murder  or  manslaughter.  I  charge  you 
that  self-defense  is  based  upon  necessity ;  and  the  person  who  sets 
up  the  plea  of  self-defense  must  satisfy  the  jury  by  the  preponder- 
ance of  the  evidence  that  it  was  necessary  or  apparently  necessary 
to  take  the  life  of  an  assailant  in  order  to  keep  himself  or  herself 
from  being  killed  or  being  seriously  injured.  If  she  shows  that, 
then  she  must  go  further  and  show  that  she  was  without  fault  in 
bringing  on  the  difficulty.  If  she  shows  that,  then  she  must  show 
that  any  person  of  ordinary  prudence  and  courage  would  have  been 
warranted  in  coming  to  the  conclusion  that  the  danger  did  exist 
and  that  it  was  necessary  to  shoot  and  strike  in  order  to  keep  herself 
from  being  seriously  injured  or  losing  her  own  life.  She  must  go 
turther,  if  she  has  satisfied  you  of  that  by  Ae  preponderance  of  the 
evidence,  and  show  that  there  was  no  other  reasonably  safe  means 
of  escape,  unless  you  find  from  the  evidence  that  she  was  on  her 
own  premises  and  in  her  own  house.'* 

S  2942(18).    South  Dakota 

You  are  instructed  that,  if  you  find  from  the  evidence  that  at 
the  time  the  defendant  shot  the  deceased  the  deceased  was  armed 
with  an  ax,  and  was  striking  or  attempting  to  strike  the  defend- 
ant with  it,  and  the  defendant  at  the  time  had  reasonable  grounds  to 
believe  and  did  believe  that  the  deceased  was  trying  to  kill  him, 
or  inflict  great  bodily  injury  upon  him,  and  that  the  danger  of  be- 
ing killed  or  receiving  great  bodily  harm  was  imminent,  then  the 
shooting  of  the  deceased  by  the  defendant  was  justifiable,  and  you 
should  find  the  defendant  was  not  guilty." 

{  2942(19).    Texas 

Upon  the  law  of  "self-defense,"  you  are  instructed,  gentlemen, 
that  homicide  is  permitted  by  law  when  inflicted  for  the  purpose 
of  preventing  the  offense  of  murder  or  the  infliction  of  serious  bod- 
ily injury,  when  the  killing  takes  place  under  the  following  cir- 
cumstances: First.  It  must  reasonably  appear  by  the  acts  or  by 
the  words,  coupled  with  the  acts  of  the  person  killed,  that  it  was 
the  purpose  and  intent  of  such  person  to  commit  such  murder  or 
to  inflict  such  injury.    Second.  The  killing  must  take  place  when 

Bi  State  V.  Hardin,  103  S.  E.  557,  bs  State  v.  Stumbangh,  132  N.  W. 

114  S.  C.  280.  666,  28  S.  D.  60. 

Bs  state  V.  HoUlB,  86  S.  B.  74,  108 
S.  B.  442. 
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the  person  killed  was  in  the  act  of  committing  such  murder  or  of 
inflicting  such  injury  or  after  some  act  done  by  him  showing  evi- 
dently an  intent  to  commit  such  murder  or  to  inflict  such  injuries." 

I  2942(20).    Wert  Virginia 

You  are  further  instructed  that  if  you  believe  from  all  the  evi- 
dence as  well  by  the  state  as  by  the  defendant  that  the  deceased, 
upon  a  public  highway  of  this  county  artaulted  and  beat  the  de- 
fendant after  he,  the  defendant,  had  declined  to  fight  and  when  the 
defendant  was  apparently  grossly  intoxicated,  and  that  such  said 
assault  was  of  such  a  character  as  to  cause  the  defendant  to  fear 
and  believe  that  death  or  great  bodily  injury  was  about  to  be  in- 
flicted upon  him  by  the  deceased,  and  if  you  further  believe  that 
the  defendant  had  reason  to  believe  and  did  believe  himself  in  great 
danger  of  death  or  serious  bodily  injury,  and  that  he  acted  without 
malice  or  previously  formed  design,  and  only  acted'because  he  was 
as  he  then  believed  in  imminent  danger  of  life  and  bodily  injury, 
and  killed  the  deceased  by  reason  thereof,  then  he,  the  defendant,  is 
not  guilty  of  any  offense,  and  you  should  so  find  by  your  verdict, 
notwithstanding  the  fact  that  the  killing  was  done  with  a  deadly 
weapon." 

§  2943.    Right  to  kill  in  self-defense  as  based  upon  the  law  of 
necessity 

I  2943(1).    Illinois 

You  are  further  instructed  that,  although  you  may  believe  from 

the  evidence  that  the  deceased  was  armed  with  a  revolver  at  the 
time  of  the  killing,  and  that  he  made  the  first  attack  upon  the  de- 
fendant, yet  if  you  further  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  at  the  time  the  mortal  shot  was  fired  by  de- 
fendant, it  was  not  necessary,  or  apparently  necessary,  in  order  to 
save  his  own  life,  or  to  prevent  his  receiving  great  bodily  harm, 
then  the  killing  would  not  be  justifiable  under  the  plea  of  self- 
defense  interposed  in  this  case.** 

I  2943(2).    Missouri 

The  court  instructs  the  jury  that  the  law  of  self-defense  is  em- 
phatically the  law  of  necessity,  to  which  the  party  may  have  re- 
course under  certain  circumstances  to  prevent  any  reasonably  ap- 
prehended great  injury  which  he  may  have  reasonable  grounds  to 
believe  is  about  to  fall  upon  him.  If  you  believe  that  defendant 
had  reasonable  cause  to  apprehend  a  design  on  part  of  deceased  to 

»*(3arey  v.  State,  167  S.  W.  366,  oe  Henry  v.  People,  65  N.  B.  120, 

74  Tex.  Cr.  R.  112.  198  lU.  162. 

B9  State  V.  Donahue,  90  S.  E.  834» 
79  W.  Va.  260. 
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commit  a  felony  upon  defendant  or  to  do  him  some  great  personal 
injury,  and  that  there  was  reasonable  cause  to  apprehend  imme- 
diate danger  of  such  design  being  carried  out,  and  he  cut  deceased 
and  killed  him  to  prevent  the  accomplishment  of  such  apprehend- 
ed design,  then  the  killing  is  justifiable,  upon  the  ground  of  self- 
defense,  and  you  should  acquit  him.*' 

§  2943(3).   South  Carolina    ^ 

You  are  instructed  that  the  whole  thing  of  self-defense  after  all 
is  summarized  and  embraced  in  one  word,  necessity.  The  law  of 
self-defense  is  founded  in  necessity,  and  if  it  be  not  necessary  to 
take  human  life,  if  it  appear  not  to  be  necessary  to  take  human  life 
at  the  time  it  was  taken,  the  law  of  self-defense  falls  to  the  ground. 
There  must  be  some  real  or  some  apparent  necessity  for  taking 
human  life,  the  party  must  be  actually  in  imminent  danger  or  he 
must  believe  he*  was  in  imminent  danger,  before  he  can  strike.  So 
far  as  the  law  of  self-defense  is  concerned,  it  does  not  make  one 
shadow  of  difference  whether  the  danger  was  real  or  not,  if  the 
party  actually,  honestly  believed  at  the  time  he  was  in  danger  of 
receiving  serious  bodily  harm,  or  suffering  death  at  the  hands  of 
the  party  slain." 

I  2943(4).    Texas 

You  are  instructed  that  all  self-defense  rests  upon  necessity. 
Where  there  is  no  necessity  to  kill,  it  cannot  be  self-defense ;  but 
a  reasonable  apprehension  of  death  or  great  bodily  harm  will  ex- 
cuse a  party  using  all  necessary  force  to  protect  his  life  or  person, 
and  it  is  not  necessary  that  there  should  be  actual  danger,  pro- 
vided he  acted  upon  a  reasonable  apprehension  of  danger  as  it  ap- 
peared to  him  from  his  standpoint  at  the  time;  and  in  such  case 
the  party  acting  under  such  real  or  apparent  danger  is  in  no  event 
bound  to  retreat  in  order  to  avoid  the  necessity  of  killing  his  as- 
sailant.*® 

§  2944.    Provocation  of  difficulty  or  aggression  by  defendant  as 
affecting  right  to  set  up  self-defense 

S  2944(1).   Alabama 
You  are  instructed  that,  if  the  jury  believe  beyond  all  reasonable 

doubt,  from  the  evidence,  that  the  difficulty  was  caused  and  com- 
menced by  reason  of  an  opprobrious  epithet  by  the  defendant,  then 
he  would  not  be  entitled  to  set  up  self-defense.** 

The  court  charges  the  jury  that  if  the  defendant  willingly  fought 
with  ,  and  when  beginning  to  fight  he  was  armed  with  a 

BT  state  V.  Maupin,  93  S.  W.  379,  »•  WlUiford  v.  State,  42  S.  W.  9r2, 

196  Mo.  164.  38  Tex.  Cr.  R.  393: 

8  8  State  V.  Miner,  53  S.  E.  426,  73  «o  Sills  v.  State,  67  So.  89,  2  Ala. 

S.  C.  277,  114  Am.  St  Rep.  82.  App.  73. 
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weapon  calculated  to  take  life  when  used  in  a  deadly  way,  and  then 
intended  to  use  such  weapon  in  that  way  in  the  fight  if  it  became 
necessary,  and  in  the  fight  he  intentionally  used  such  weapon  in 

such  a  way  as  would  be  calculated  to  kill ,  and  thus  did  kill 

him,  then  the  defendant  is  not  entitled  to  the  benefit  of  the  law  of 
self-defense,  and  is  guilty  of  at  least  murder  in  the  second  degree, 
if  this  was  in county  before  the  finding  of  the  indictment** 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant,  by  his  acts  or  words 
on  the  occasion  of  his  fatal  difficulty,  intended  to  provoke  the  de- 
ceased to  make  a  demonstration  against  him,  intending  then  to 
kill  him,  it  would  be  murder,  and  you  should  so  find  your  verdict** 

The  court  charges  the  jury  that,  to  make  the  plea  of  self-defense 
available,  the  defendant  must  be  (ree  from  fault  in  bringing  on 
the  difficulty.  If 'the  defendant  was  the  aggressor,  he  cannot  in- 
voke the  doctrine  of  self-defense,  even  though  the  deceased,  at  or 
before  the  time  he  was  shot  made  a  hostile  motion  as  though  he  was 
going  to  shoot  the  defendant;  and  whether  the  necessity  to  take 
the  life  of  the  deceased  was  real  or  only  apparent,  if  brought  about 
by  the  design,  contrivance,  or  fault  of  the  defendant,  he  cannot  be 
excused  on  the  plea  of  self-defense.** 

The  court  charges  the  jury  that,  even  though  they  should  find 
from  the  evidence  that,  at  the  time  defendant  cut ,  defend- 
ant was  in  imminent  danger  of  his  life,  or  of  suffering  great  bodily 
harm,  or  that  the  circumstances  attending  the  assault  were  such 
as  to  impress  the  mind  of  a  reasonable  man  that  the  defendant  was 
in  actual  danger,  yet  if  they  also  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  entered  into  the  difficulty 
willingly,  and  that  he  was  not  without  fault  in  bringing  on  the  dif- 
ficulty, then  his  plea  of  self-defense  must  fail.** 

The  court  charges  the  jury,  that  to  make  the  plea  of  self-defense 
available,  the  defendant  must  be  without  fault.  If  he  was  himself 
the  aggressor,  he  cannot  invoke  the  doctrine  of  self-defense,  even 
if  the  deceased  struck  him,  and  whether  the  necessity  to  take  the 
life  of  the  deceased  was  real  or  only  apparent,  if  brought  about  by 
design,  connivance  or  fault  of  the  defendant,  he  cannot  be  excused 
on  the  plea  of  self-defense.** 

The  court  charges  the  jury  that,  to  make  a  plea  of  self-defense 
available,  the  defendant  must  be  without  fault.  If  he  was  himself 
the  ]irst  aggressor,  he  cannot  invoice  the  doctrine  of  self-defense. 

•1  Wingate  v.  State,  65  So.  053,  1  «♦  Wright  ▼.  State,  42  So.  745,  148 

Ala.  App.  40.  Ala.  596. 

«>  Robinson  T.    State,  46  So.  916,  «»  Green  v.  State,  39  So.  962,  143 

165  Ala.  67.  Ala.  2. 

«s  Bluett  T.  State,  44  So.  84,  151 
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even  if  the  deceased  was  approaching  him  in  a  hostile  manner; 
and  whether  the  necessity  to  take  life  was  real  or  only  apparent, 
if  brought  about  by  the  design,  contrivance,  or  fault  of  defendant, 
he  cannot  be  excused  on  the  plea  of  self-defense.** 

The  court  charges  the  jury  that  if  they  believe  beyond  a  rca- 
.  sonable  doubt,  from  the  evidence,  that  the  defendant  and  the  de- 
ceased had  had  some  trouble  a  few  days  before  the  homicide,  and 
that  when  defendant,  on  the  day  of  the  homicide,  came  to  where  the 
deceased  was  standing  at  the  ''new  home  base''  he  stepped  up  in 
front  of  the  deceased,  and  in  an  angry  .manner  said  to  him,  *'You 
said  you  wanted  to  see  me;  now  you  can  see  me,"  and  the  jury 
should  further  find  from  the  evidence  beyond  a  reasonable  doubt 
that  the  deceased  left  the  place  and  went  to  the  pitcher's  stand, 

some or feet  awayi  and  the  defendant  followed  the 

deceased  to  that  place,  and  they  there  became  involved  in  a  diffi- 
culty, and  the  defendant  killed  deceased,  then  he  cannot  set  up 
self-defense  in  this  case.*' 

The  jury  are  instructed  that  the  law  does  not  institute  any  com- 
parison for  the  purpose  of  ascertaining  the  relative  fault  of  the 
accused  and  the  person  assaulted;  but  it  says  that  the  accused 
who  answers  a  charge  of  crime  by  the  plea  of  self-defense  must, 
in  order  to  be  acquitted  on  that  ground,  be  entirely  free  from  fault 
in  bringing  on  the  difficulty •*• 

I  2844(2).    Arkansas 

You  are  instructed  that  if  you  believe  from  the  evidence  in  the 
case,  beyond  a  reasonable  doubt,  that  the  defendant  provoked  or 
voluntarily  entered  into  or  that  he  sought  out  the  deceased  for  the 
purpose  of  settling  a  difficulty,  and,  when  he  did  so,  brought  on  a 
difficulty  and  killed  his  assailant,  he  cannot  shield  himself  on  the 
plea  that  he  was  defending  himself,  he  cannot  take  advantage  of 
a  necessity  produced  by  his  own  unlawful  or  wrongful  act  after 
having  provoked  or  excited  or  sought  the  attack,  if  you  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  he  did  so;  he  can- 
not be  excused  or  justified  in  killing  his  assailant  for  the  purpose 
of  saving  his  own  life  or  preventing  great  bodily  injury,  unless 
he  had  in  good  faith  withdrawn  from  the  combat  as  far  as  he  could, 
and  did  all  in  his  power  to  avoid  the  danger  and  avert  the  necessity 
of  the  killing.*® 

You  arC'  instructed  that,  if  you  believe  from  the  evidence  in  this 

06  King  ▼.  State,  69  So.  345,  la  Ala.  as  EUig  y.  state,  25  So.  1,  120  Ala. 

App.  91;  Watson  v.  State,  46  So.  232,  333. 

155  Ala.  9;    Jarvia  v.  State*  84  So.  ••BfcKlnney  v.  State^  215  &  W. 

1025,  138  Ala.  17.  723,  140  Ark.  529. 

«7  Ragsdale  y.   State,  32   So.  674» 
134  Ala.  24. 
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case  that  iht  defendant,  armed  with  a  deadly  weapon,  sought  the 
deceased  with  a  felonious  intent  to  kill  him,  or  sought  or  brought 
on,  or  voluntarily  entered  into,  the  difficulty  with  deceased  with 
the  felonious  intent  to  take  his  life,  then  the  defendant  cannot  in- 
voke the  law  of  self-defense,  no  matter  how  imminent  the  peril  in 
which  he  found  himself  placed.''® 

You  are  instructed  that  the  law  of  self-defense  does  not  imply 
the  right  of  attack.  If  you  believe  from  the  evidence  in  this  case, 
beyond  a  reasonable  doubt,  that  the  defendant  sought  the  deceased 
with  felonious  intent  to  kill  him,  or  sought,  brought  on,  or  volun- 
tarily entered  into  a  difficulty  with  the  deceased  with  the  felonious 
intent  to  kill  him,  then  the  defendant  cannot  invoke  the  law  of 
self-defense,  no  matter  how  imminent  the  peril  in  which  he  found 
himself  placed,  unless  you  should  further  find  that  the  defendant 
actually  and  in  good  faith  endeavored  to  abandon  and  withdraw 
from  the  conflict  before  the  fatal  blow  was  given.'* 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  the  defendant  provoked, 
brought  on,  or  voluntarily  entered  into  the  difficulty,  or  that  he 
sought  out  the  deceased,  for  the  purpose  of  bringing  on  a  difficulty, 
and  when  he  did  so  killed  his  assailant,  he  cannot  shield  himself  on 
the  plea  of  self-defense.  He  cannot  take  advantage  of  a  necessity 
produced  by  his  own  unlawful  or  wrongful  acts.'* 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
in  the  case  beyond  a  reasonable  doubt  that  the  defendant  took  a 
position  on  the  gallery  accessible  to  a  gun,  and  had  reasonable 
grounds  for  believing  that  if  he  was  there  he  would  be  attacked  by 
the  deceased,^  and  that  by  his  acts  and  demonstrations  he  caused 
or  provoked  an  attack  to  be  made  upon  him,  with  intent  then  and 
there  to  kill  the  deceased,  and  that  he  was  so  attacked  and  that  he 
killed  the  deceased,  then,  having  voluntarily  entered  into  the  con- 
test, he  cannot  claim  the  benefit  of  the  plea  of  self-defense,  and  yo'u 
should  find  him  guilty  of  murder  in  the  first  degree.'* 

S  2944(3).    Florida 

The  court  instructs  the  jury  that  a  person  relying  upon  self-de- 
fense to  justify  a  homicide  must  himself  be  reasonably  free  from 
fault  in  the  inception  of  the  difficulty  in  which  the  homicide  may 
be  committed,  and  it  must  be  necessary,  either  actual  or  apparent, 
to  resort  to  the  means  used  in  the  particular  instance  to  protect 
his  life  or  person  from  imminent  danger  either  real  or  apparent. 
A  person  cannot  by  his  own  wrongful  act  or  conduct  provoke  or 

TO  Hines  v.  State,  215  S.  W.  785,  t2  Lee  v.  State,  172  S.  W.  1025,  116 

140  Ark.  13.  Ark.  588. 

^^Slaytor  t.  State,  215  S.  W.  886,         TsCaughron    v.   State,  139   S.   W. 

141  Ark.  IL  815,  99  Ark.  462. 
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bring  about  a  difficulty  with  his  adversary  and  having  wrongfully 
provoked  or  brought  about  a  difficulty  act  under  a  necessity  aris- 
ing or  appearing  during  such  altercation  and  kill  his  adversary 
and  justify  such  homicide  under  a  plea  of  self-defense.'* 

The  court  instructs  the  jury  that,  before  one  not  reasonably  free 
from  fault  in  the  inception  of  the  difficulty  in  which  the  homicide 
may  have  been  committed  can  justify  the  homicide,  he  must  have 
honestly  and  in  good  faith  declined  combat  and  retired  from  the 
difficulty  or  so  attempted  to  retire  as  to  fairly  make  it  appear  that 
he  had  changed  his  mind  and  was  no  longer  the  aggressor,  while 
a  person  reasonably  free  from  fault  is  under  no  obligation  in  law 
to  retreat,  but  may  act  upon  the  necessities  of  the  occasion  as  they 
arise.'* 

I  2944(4).    Georgia 

You  are  instructed  that,  if  the  defendant  assaulted  the  deceased, 
the  latter  had  a  right  to  use  such  force  as  was  necessary  to  pre- 
vent such  assault,  and  if  the  defendant  shot  and  killed  the  deceased 
when  the  deceased  was  using  such  force  only,  or  making  such  re- 
sistance only,  as  was  necessary  to  defend  himself  from  the  assault 
made  on  him  by  the  defendant,  the  defendant  would  hot  be  justi- 
fiaEle  in  killing  the  deceased  for  defending  himself  from  the  feloni- 
ous assault  made  upon  him  by  the  defendant.'* 

§  2944(5).    llllROis 

The  jury  are  further  instructed  that  if  they  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  brought  on 
the  difficulty  between  the  deceased  and  himself,  at  the  time  of  the 
killing,  and.  that  the  defendant  was  the  first  assailant,  he  cannot 
avail  himself  of  the  right  of  self-defense,  in  order  to  shield  himself 
from  the  consequences  of  the  killing  of  deceased,  if  such  is  the 
proof,  however  imminent  the  danger  in  which  he  may  have  found 
himself  in  the  progress  of  the  affray  which  he  so  brought  on  him- 
self, unless  you  further  believe  that  the  defendant  in  good  faith  en- 
deavored to  decline  any  further  struggle  before  the  mortal  shot 
was  fired." 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  sought  and  brought 

on  a  difficulty  with  at  the  time  of  the  killing,  he  cannot 

afterwards  avail  himself  of  the  right  of  self-defense  in  order  to 

shield  himself  from  the  consequences  of  killing  the  said  , 

if  such  is  the  proof,  however  imminent  the  danger  in  which  he  may 

T4  Barton  v.  State,  73  So.  280,  72  ro  Tolbirt  T.   State,  63   S.  E.   327. 

Fla.  408.  124  Ga.  767. 

"Barton  v.  State,  73  So.  230,  72  tt  Henry  ▼.  People,  65  N.  K,  120, 

Fla.  408.  198  lU.  162. 
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have  found  himself  in  the  progress  of  the  affray  which  he  so 
brought  on  himself.'* 

{  2944(6).    Kmtttoky 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that,  at  the  time  defendant  struck  with  a  baseball 

bat  (if  he  did  so),  the  defendant  believed  and  had  reasonable 
grounds  to  believe  he  was  then  and  there  in  danger  of  loss  of  life 

or  of  receiving  great  bodily  injury  at  the  hands  of  said  , 

and  that  it  was  necessary,  or  believed  by  the  defendant  in  the  ex- 
ercise of  a  reasonable  judgment  to  be  necessary,  to  strike  said 

with  a  baseball  bat  in  order  to  avert  that  danger,  real  or  to 

the  defendant  apparent,  then  you  should  find  defendant  not  guilty, 
on  the  ground  of  self-defense  and  apparent  necessity.  On  the  oth- 
er hand,  if  you  believe  from  the  evidence  to  the  exclusion  of  a  rea- 
sonable doubt  that  the  defendant,  when  he  did  not  believe,, or  did 
not  have  reasonable  grounds  to  believe,  that  his  life  or  person  were 
in  danger  at  the  hands  of  said ,  did  first  willfully  and  volun- 
tarily assault  said with  a  baseball  bat,  and  in  so  doing  make 

the  harm  or  danger  to  himself,  if  any  there  was,  necessary  or  ap- 
parently necessary  or  excusable  on  the  part  of in  his  own 

necessary  self-defense,  you  should  not  in  that  event  excuse  the  de- 
fendant on  the  ground  of  self-defense.''* 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant,  armed  with  a  deadly 
weapon,  sought  out  the  deceased  for  the  purpose  of  engaging  in  a 
difficulty  with  him,  and  willfully  brought  on  the  difficulty  with  the 
deceased  for  the  purpose  and  with  the  formed  design  to  kill  him, 
or  to  inflict  on  him  serious  injury,  and  willingly  engaged  in  same 
up  to  the  time  he  fired  the  fatal  shot  (if  they  believe  he  did  so), 
then  and  in  that  event  the  defendant  cannot  justify  on  th#  ground 
of  self-defcnse  and  apparent  necessity,  unless  the  jury  believe  that 
the  defendant  had  abandoned  in  good  faith  his  intention  to  bring 
on  the  difficulty  for  said  purpose,  if  they  believe  he  had  such  inten- 
tion, and  withdrew  in  good  faith  from  the  conflict  before  he  shot 
the  deceased,  if  he  did  shoot  him.** 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant,  at  the  time  he  shot  and  killed  the  deceas- 
ed (if  they  believe  from  the  evidence  beyond  a  reasonable  doubt  he 
did  shoot  and  kill  the  deceased),  believed  and  had  reasonable 
grounds  to  believe  that  he  was  then  and  there  in  danger  of  death  or 
some  other  great  bodily  harm  at  the  hands  of  deceased,  and  that 

»•  Galney  v.  People,  97  lU.  270,  37  so  Truax  v.  Commonwealth,  149  S. 

Am.  Rep.  109.  W.  1033,  149  Ky.  699. 

79  Deacon  v.  Commonwealth,  172  S. 
W.  121,  162  Ky.  188. 
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it  was  necessary,  or  seemed  to  the  defendant  in  the  exercise  of  a 
reasonable  judgment  to  be  necessary,  to  shoot  the  deceased  in  order 
to  avert  that  danger,  real  or  to  the  defendant  apparent,  then  and  in 
that  event  the  jury  will  find  the  defendant  not  guilty  on  the  ground 
of  self-defense  and  apparent  necessity.  On  the  other  hand,  if  the 
jury  shall  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant,  when  he  was  in  no  danger  or  apparent  danger  of 
death  or  great  bodily  harm  at  the  hands  of ,  began  the  dif- 
ficulty between  himself  and ,  wherein  the  latter  lost  his  life, 

by  first  assaulting  said with  a  gun,  and  so  made  the  danger 

to  himself,  if  there  was  any,  excusable  on  the  part  of  said 

in  his  necessary  or  apparently  necessary  self-defense,  then  and  in 
that  event  the  defendant  cannot  be  acquitted  on  the  ground  of 
self-defense.'* 

You ,  are  instructed  that,  although  you  may  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  in  this  county  and  be- 
fore the  date  of  the  finding  of  the  indictment  the  defendant  shot 
with  a  pistol,  and  thereby  killed  him,  and  you  further  be- 
lieve from  the  evidence  that  when  he  did  he  believed,  and  had  rea- 
sonable grounds  to  believe,  that  he  was  then  in  real  or  apparent 
impending  danger  of  death,  or  some  other  great  bodily  harm,  about 
to  be  inflicted  upon  him  at  the  hands  of  said ,  yet,  if  you  fur- 
ther believe  from  the  evidence,  to  the  exclusion  of  a  reasonable 
doubt,  that  when  the  defendant  did  not  believe,  and  have  reason- 
able grounds  to  believe,  that  he  was  in  real  or  apparent  danger  of 

death,  or  other  great  bodily  harm  at  the  hands  of  said  , 

defendant  willfully  and  feloniously  brought  on  the  difficulty  by 

making  demonstration  to.  shoot  said with  a  pistol  with  the 

intention  of  killing  him  and  thereby  made  the  danger  to  himself 

on  the  part  of excusable  or  justifiable  in  the  protection  of 

himself,  or  that  the  defendant  and  said voluntar^jr  entered 

into  the  actual  combat  with  the  intention  upon  the  part  of  each  to 
kill  the  other,  or  do  the  other  some  great  bodily  harm,  then  you 
cannot  acquit  the  defendant  on  the  ground  of  self-defense  or  ap- 
parent necessity  .•* 

You  are  further  instructed  that  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  defendant  was  a  part}'  to  a  con- 
spiracy formed  for  the  purpose  of  taking  the  life  of ,  and 

that  in  pursuance  of  such  conspiracy,  and  while  it  existed,  defend- 
ant and  any  one  or  more  of  the  other  conspirators  went  to  the 

place  where  they  knew  or  believed would  be,  for  the  purpose 

of  killing  him,  and  did  then  and  there  willfully  kill  him  in  execu- 
tion of  such  conspiracy,  or  that  defendant,  or  any  one  or  more  of  the^ 

»i  Cash  V.  CommonwealUi,  127  S.  «>  Gordon   y.   Common  wealth,   124 

W.  492.  S.  W.  800,  130  Ky.  G08. 
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conspirators,  first  commenced  the  difficulty  by  shooting  or  making 

a  demonstration  to  shoot ^  you  should  not  acquit  defendant 

on  the  ground  of  self-defense  or  apparent  necessity,  but  should 
find  him  guilty  of  willful  murder  under  instruction  No. }^ 

%  2944(7).    Lottisiana 

You  are  instructed  that,  where  any  pretext,  design,  contrivance, 
fraud,  or  excuse  is  resorted  to,  to  bring  on  a  difficulty  or  to  provoke 
the  occasion  of  one,  the  person  using  it  will  be  regarded  as  the 
aggressor  therein,  and  any  act  of  a  person  by  which  he  puts  himself 
in  the  way  of  being  assaulted,  in  order  that  when  hard  pressed  he 
may  have  a  pretext  for  taking  the  life  of  his  assailant,  amounts  to 
the  bringing  on  of  a  difficulty.*^ 

S  2944(8).    Missoari 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  the  defendant  provoked  the  difficulty  or  began  the  quarrel,  with 
the  purpose  of  taking  advantage  of  the  deceased,  and  of  taking  his 
life,  or  doing  him  some  great  bodily  harm,  then  there  is  no  self- 
defense  in  the  case,  however  imminent  the  peril  of  the  defendant 
may  have  become  during  the  difficulty  in  consequence  of  an  attack 
made  upon  him  by  the  deceased ;  and  if  under  such  circumstances 
the  jury  believe  that  defendant  shot  and  killed  the  deceased,  then 
the  defendant  is  guilty  of  murder  in  the  first  degree,  and  the  jury 
should  so  find." 

The  court  instructs  the  jury  that  if  the  defendant  voluntarily 
brought  on  the  difficulty  with  deceased,  or  voluntarily  entered  into 
a  difficulty  with  deceased,  with  the  intention  of  killing  or  inflicting 
upon  him  some  great  bodily  injury  if  he  should  resist,  then  the 
danger  in  which  he  found  himself  during  such  difficulty,  no  matter 
how  great  it  might  be,  would  not  extenuate  or  mitigate  the  offense 
or  reduce  its  grade  at  all,  and  there  can  be  no  self-defense  in  the 
case.'* 

The  jury  are  instructed  that  the  law  of  self-defense  does  not  imply 
the  right  of  attack,  nor  will  it  permit  of  acts  done  in  retaliation  or 
for  revenge.  Therefore,  if  you  shall  believe  and  find  from  the 
evidence  that  the  defendant  sought,  brought  on,  or  voluntarily  en- 
tered into  a  difficulty  with  the  deceased,  for  the  purpose  of  wreak- 
ing vengeance  upon  him,  or  if  you  shall  find  and  believe  that  he 
wounded  the  deceased  at  a  time  when  he  had,  because  of  the  acts  of 
the  deceased,  no  reasonable  apprehension  of  immediate  and  impend- 
ing injury  to  himself,  and  did  so  from  a  spirit  of  retaliation  and 
revenge,  for  the  purpose  of  punishing  the  deceased  for  past  injuries 

•s  Gambrell  ▼.  (Commonwealth,  113  ss  state  v.  Heath,  141  S.  W.  26, 

8.  W.  476,  ISO  Ky.  518.  237  Mo.  256. 

•«  State  T.  Vamado,  52  So.  1006,  &«  State  v.  Bail^,  88  S.  W.  733. 

126  La.  732.  190  Mo.  257. 
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done  him,  the  defendant,  then  the  defendant  cannot  avail  himself  of 
the  law  of  self-defense,  and  you  should  not  acquit  on  that  ground ; 
and.  the  court  further  instructs  you  that  in  case  you  find  that  the 
defendant  sought,  brought  on,  or  voluntarily  entered  into  a  diffi- 
culty with  the  deceased,  it  does  not  matter,  in  the  application  of 
the  law  of  self-defense,  how  great  the  danger  or  imminent  the  per- 
il to  which  the  defendant  may  have  believed  himself  to  have  been 
exposed  during  such  difficulty.*' 

i  2944(9).    New  Mexico 

The  court  instructs  the  jury  that  the  law  of  self-defense  does  not 
imply  the  right  to  attack,  nor  will  it  permit  acts  done  in  retalia- 
tion or  for  revenge,  and  if  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  sought,  brought  on,  or  volun- 
tarily entered  into  a  difficulty  with  the  deceased  for  the  purpose  of 
engaging  him  in  a  conflict  with  deadly  weapons,  then  the  defendant 
cannot  avail  himself  of  the  law  of  self-defense  and  you  should 
not  acquit  him  on  that  ground,  and  it  is  for  you  to  determine  from 
all  the  evidence  whether  the  claim  of  the  defendant  that  he  killed 
deceased  in  self-'defense  is  made  in  good  faith  or  is  a  mere  pre- 
tense.'* 

I  2944(10).    Oklahoma 

You  are  instructed,  gentlemen  of  the  jury,  that  while  the  law 
permits  a  person  to  defend  himself  or  his  wife  against  real  or  ap- 
parent danger,  such  right  is  defensive  and  not  offensive ;  and  there- 
fore you  are  instructed  that  a  person  under  the  law  cannot  arm  him- 
self and  invite  and  provoke  a  difficulty,  and  thereupon  assault  and 
slay  his  adversary,  and  invoke  the  right  of  self-defense.  And  you 
are  instructed,  gentlemen  of  the  jury,  if  you  believe  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt,  that  this  defendant 
armed  himself  with  a  rifle  and  sought  the  deceased,  either  'acting 
alone  or  in  conjunction  with  his  wife,  for  the  purpose  of  provoking 
or  engaging  in  a  difficulty  with  the  deceased,  and  in  furtherance  of 
any  such  design  between  husband  and  wife,  either  husband  or 
wife  invoked  and  provoked  a  difficulty  with  the  deceased,  and 
thereupon  the  defendant  shot  and  killed  the  deceased,  then  the 
defendant  cannot  invoke  the  right  of  self-defense.** 

You  are  instructed  that  the  state  of  mind  of  the  defendants  at 
the  time  they  started  towards  the  station  with  the  gun  is  the  princi- 
pal question  in  this  case.  If  they  started  back  with  the  hope  or  ex- 
pectation that  there  would  be  trouble,  and  intending  willingly  to 
enter  into  the  trouble,  and  to  take  the  life  of  the  deceased  if  oppor- 

87  state  V.  Vansant,  80  Mo.  67.  «»  Bashara  v.  State,  104  P.  324,  13 

•8  State  V.  Pruett,  172  P.  1044,  24      OkL  Cr.  304. 
N.  M.  68. 
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tunity  offered,  and  voluntarily  entered  into  the  difficulty,  then  they, 
or  the  one  of  them,  having  that  intention,  and  so  entering  into  the 
conflict,  are  guilty  of  murder ;  but  if  they  had  no  such  hope  as  they 
started  back,  but,  on  the  contrary,  hoped  and  desired  that  there 
would  be  no  trouble,  and  with  the  expectation  of  using  the  weapon 
with  which  A.  was  armed  only  as  a  last  resort,  and  did  not  intend 
to  voluntarily  enter  into  the  difficulty,  and  did  not  enter  into  it  vol- 
untarily, then  the  homicide  was  justifiable,  and  it  would  be  your 
duty  to  acquit  them.** 

You  are  instructed  that  the  law  of  self-defense  is  given  to  the 
citizen  for  his  protection,  and  it  cannot  be  pleaded  as  a  defense  by 
one  who  himself  is  the  aggressor,  or  who  enters  voluntarily  into  a 
difficulty  armed  with  a  deadly  weapon,  no  matter  in  how  much 
danger  he  may  be  placed  in  the  course  of  the  difficulty,  nor  how 
imminent  his  peril  may  become.*^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that,  after  the  first  meeting  with  the  deceased  in 
front  of  the  hotel,  the  defendant  armed  himself  with  a  shotgun, 
and  that  the  defendants,  in  pursuance  of  a  common  design  to  engage, 
in  a  deadly  conflict  with  the  deceased,  returned  to  the  place  where 
the  deceased  was,  and  then  and  there  voluntarily  entered  into  the 
difficulty  in  which  the  deceased  lost  his  life,  they  are  both  guilty 
of  murder,  and  it  will  be  your  duty  to  convict  them  of  that  charge, 
no  matter  in  how  much  danger  or  peril  they  may  have  been  at  the 
time  of  the  homicide.** 

You  are  instructed  that,  if  you  should  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  armed  himself  with 
a  deadly  weapon,  and  voluntarily  went  to  the  scene  of  the  homicide 
and  placed  himself  at  the  scene  of  the  homicide  for  the  purpose  of 
meeting  the  deceased,  and  with  the  intent  and  purpose  to  produce 
the  occasion  of  a  meeting  with  the  deceased,  with  the  purpose  and 
intent  to  then  and  there  kill  the  deceased,  and  with  the  premeditated 
design  to  effect  the  death  of  the  deceased,  and  that  he  did  then  and 
there  under  such  circumstances  without  any  act  at  the  time  on  the 
part  of  the  deceased  manifesting  a  purpose  to  take  his  life  or  do 
him  great  personal  injury  shoot  and  kill  the  deceased  as  alleged  in 
the  indictment,  then  it  is  your  duty  to  find  the  defendant  guilty  of 
.murder  and  so  say  by  your  verdict.  And,  in  this  connection,  you 
are  told  that,  should  you  believe  that  before  the  fatal  shot  was  fired 
the  deceased  by  some  act  then  done  manifested  a  purpose  to  attack 
the  defendant,  yet  if  you  believe  beyond  a  reasonable  doubt  that 

•0  McDaniel  v.  State,  127  P.  358,  8  •«  McDaniel  v.  State,  127  P.  358,  8 

Okl.  Cr.  209.  Okl.  Cr.  209. 

»i  McDaniel  y.  State,  127  P.  358, 
8  Okl.  Cr.  209. 
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the  defendant  provoked  the  deceased  into  doing  such  an  act,  and 
as  a  result  thereof  he  then  and  there  shot  and  killed  the  deceased, 
in  pursuance  of  a  premeditated  design  to  effect  his  death,  then  you 
are  told  that  such  killing  is  murder.** 

In  this  connection  you  are  instructed  that  no  man  by  his  own  law* 
less  act  can  create  a  necessity  for  acting  in  self-defense,  and 
thereupon  assault  and  injure  or  kill  the  person  with  whom  he  seeks 
the  difficulty,  and  then  interpose  as  a  defense  the  plea  of  self- 
defense.  The  plea  of  necessity  is  a  shield  only  for  those  who  are 
without  fault  in  occasioning  it  and  acting  under  it.** 

The  court  further  instructs  the  jury  that  the  law  of  self-defense 
does  not  mean  or  imply  the  right  of  attack,  nor  will  it  permit  of 
acts  done  in  retaliation  or  for  revenge.  And  in  this  case,  if  you 
believe  from  the  evidence  that  the  defendant  sought  out  or  brought 
on  the  difficulty  at  the  time  the  fatal  shot  was  fired,  and  for  the 
purpose  of  wreaking  vengeance  upon  the  deceased,  on  account  of 
the  acts  of  the  deceased  in  reference  to  the  sale  of  the  farm  in  con- 
troversy, and  that  at  the  time  the  defendant  shot  the  deceased 
there  was  no  reasonable  appjehension  of  immediate  and  pending 
injury  to  the  defendant,  and  that  the  defendant  shot  the  deceased 
from  a  spirit  of  retaliation  or  revenge,  and  for  the  purpose  of  pun- 
ishing the  deceased  for  past  injuries,  then  you  are  charged  that 
the  defendant  cannot  avail  himself  of  the  law  of  self-defense,  and 
that  the  shooting  and  killing  of  the  deceased  affords  no  justifica- 
tion or  excuse.** 

S  2944  (11).   South  Carolina 

The  jury  are  instructed  that  a  man  cannot  set  up  the  plea  of  self- 
defense  if  he  himself  has  brought  about  the  trouble.  As  I  explained 
to  you,  a  man  can  only  set  up  the  plea  of  self-defense  when  he  at 
the  time  was  without  fault,  or  did  not  bring  about  the  trouble  or 

difficulty.** 

I  2944(12).    Tonneesee 

You  are  instructed  that  a  defendant  cannot  be  denied  the  right 
to  rely  on  the  plea  of  self-defense  merely  because  he  was  in  any 
sense,  justly  or  unjustly,  the  "aggressor,"  or  "in  fault,"  or  "pro- 
voked the  difficulty"  in  which  another  was  slain.  In  order  to  deny 
him  the  right  to  rely  upon  the  plea  of  self-defense,  it  must  appear 
that  he  was  the  "aggressor,"  or  "in  fault,"  or  "provoked  the  diffi^ 
culty"  in  such  way  and  with  such  intent  as  the  law  contemplates  in 
the  use  of  these  terms.  It  is  not  every  "aggression"  which  produces  a 
difficulty  that  is  an  unlawful  one  within  the  meaning  of  this  phrase ; 

»«  Turner  v.  State,  111  P.  988,  4  •«  WeUs  v.  Territory,  78  P.  124,  14 

Okl.  Cr.  104.  Okl.  436. 

»«  Robinson  v.  Territory,  85  P.  451,  »«  State  v.  WMttle,  37  S.  B.  923» 

16  Okl.  241.  59  S.  C.  297. 
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nor  is  it  every  fault  which  a  man  might  commit  that  precludes  him 
from  defending  himself  when  violently  assaulted  or  menaced ;  nor 
is  it  every  "provocation  of  a  difficulty"  which  robs  him  of  the  right 
of  self-defense.  His  right  depends  upon  the  character  and  intent  of 
his  act.  Language  used,  however,  opprobrious,  is  not  sufficient  to 
deny  him  the  right.  If  defendant's  act  is  an  assault,  or  the  menace 
of  one  by  an  overt  act,  or  the  provocation  of  a  difficulty  with  the 
intent  to  inflict  death  or  great  bodily  harm  in  the  event  it  is  re- 
sisted, made  of  malice  to  bring  about  that  result,  and  enable  the  pro- 
voking party  to  wreak  his  vengeance  upon  the  assailant,  that  is  an 
"aggression,"  or  "fault,"  or  "provoking  a  difficulty,"  within  the 
legal  sense  and  meaning  of  the  term,  and  if  the  combat  is  provoked, 
or  the  occasion  to  kill  is  produced  on  this  account,  with  this  intent, 
and  for  this  purpose,  defendant  cannot  rely  upon  the  plea  of  self- 
defense  ;  otherwise,  he  can.*' 

i  2944(13).   Texas 

I  further  charge  you  that,  if  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  sought  the  meeting  with  de- 
ceased for -the  purpose  of  slaying  deceased,  and,  having  found  him, 
did  some  act,  or  used  some  language,  or  did  both,  with  intent  to  pro- 
duce the  occasion  and  bring  on  the  difficulty,  and  that  the  same, 
under  the  circumstances,  was  or  were  reasonably  calculated  to  pro- 
voke a  difficulty,  and  on  such  account  the  deceased  attacked  him, 
and  he  then  killed  deceased  in  pursuance  of  his  original  design,  then 
the  defendant  cannot  justify  on  the  ground  of  self-defense,  but  such 
killing  would  be  murder  of  one  of  the  degrees;  but  if  defendant 
had  no  such  purpose  in  seeking  the  fatal  meeting,  or,  having  it,  did 
no  act  reasonably  calculated  to  provoke  the  difficulty,  and  was  at- 
tacked by  the  deceased,  then  his  right  of  self-defense  would  not  be 
forfeited,  and  he  could  stand  his  ground  and  defend  himself  by  the 
use  of  such  means  of  defense  as  the  facts  and  circumstances  indi- 
cated to  be  necessary  to  protect  himself  from  danger,  or  what  rea- 
sonably appeared  to  him  at  the  time  to  be  danger.** 

You  are  further  instructed,  gentlemen,  as  a  part  of  the  law  of  this 
case,  that  if  you  believe  from  the  evidence  in  this  case,  beyond  a  rea- 
sonable doubt,  that  the  defendant  formed  the  design  to  kill  the  de- 
ceased, and  that  he  armed  himself  with  a  pistol,  and  sought  a  meet- 
ing with  deceased  for  the  purpose  and  with  the  intention  of  taking 
the  life  of  the  deceased,  and  that  when  he  met  the  deceased  he  did 
acts  and  made  statements  which,  under  the  circumstances  existing 
between  the  two  men,  were  reasonably  calculated  to  and  did  pro- 
voke the  deceased  to  attack  him,  the  defendant,  and  that  in  de- 

•T  Cooper  y.  State,  138  S.  W.  826,  »8  Kinney  v.  State,  144  S.  W.  257, 

123  TeaxL  37.  66  Tez.  Or.  B.  251. 
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fense  of  himself  against  such  attack  the  defendant  shot  and  killed 
the  deceased,  you  will  find  him  guilty  of  murder  in  the  second  de- 
gree, or  of  manslaughter,  according  to  the  facts  and  circumstances 
of  the  case.* 

You  are  further  instructed,  as  a  part  of  the  law  of  self-defense, 
that  if  a  person,  by  his  own  wrongful  act,  brings  about  the  necessity 
of  taking  the  life  of  another  to  prevent  himself  being  killed,  he  can- 
not claim  that  such  killing  was  in  his  own  necessary  self-defense, 
but  the  killing  in  such  case  will  be  imputed  to  malice,  by  reason 
of  the  wrongful  act  which  brought  it  about,  or  malicb  from  which 
it  was  done.  The  law  is  that  he  who  brings  on  an  affray  in  which  he 
intends  to  wreak  his  malice  cannot  avail  himself  of  the  shield  of 
self-defense,  though  his  own  life  be  imperiled  in  the  affray,  and  that 
the  slayer,  if  he  provoked  the  contest  or  produced  the  occasion  with 
the  intention  of  killing  deceased  or  of  doing  him  some  serious  bodily 
harm,  is  guilty  of  murder,  although  he  may  have  done  the  act  of  kill- 
ing suddenly,  without  deliberation,  to  save  his  own  life.  In  such 
case  the  law  allows  no  justification,  and  no  reduction  of  the  grade 
of  the  homicide  below  that  of  murder.  If  you  believe,  therefore,  be- 
yond a  reasonable  doubt,  that  defendant  by  his  own  wrongful  act 
brought  about  the  necessity  of  killing  deceased,  intentionally  and 
with  a  view  thereto,  or  if  defendant  provoked  the  difficulty  with  the 
intention  of  taking  the  life  of  deceased,  intentionally  and  with  a 
view  thereto,  and  that  under  such  circumstances  he  shot  and 
killed  deceased,  then  the  homicide  would  be  murder  in  the  first  or 
second  degree,  according  as  the  facts  and  circumstances  may  justi- 
fy the  jury  in  finding,  even  though  he  may  have  done  the  act  of  kill- 
ing suddenly  and  to  save  his  own  life.  But  if  defendant  provoked 
the  difficulty  that  resulted  in  the  death  of  deceased,  or  by  his  own 
wrongful  act  produced  the  necessity  for  taking  the  life  of  deceased, 
but  with  no  intention  to  kill  deceased  or  to  inflict  upon  him  some 
serious  bodily  harm,  and  suddenly,  under  the  immediate  influence 
of  sudden  passion  arising  from  an  adequate  cause,  as  explained  to 

you  in  paragraph of  this  charge,  he  shot  and  killed  deceased. 

then  you  will  find  defendant  guilty  of  manslaughter.^ 

You  are  instructed  that  the  law  is  that  he  who  brings  on  an  affray 
in  which  he  intends  to  wreak  his  malice  cannot  avail  himself  of  the 
shield  of  self-defense,  though  his  own  life  be  imperiled  in  the 
affray,  and  the  slayer,  if  he  provoked  the  contest,  or  produced  the 
occasion,  with  the  apparent  intention  of  killing  the  deceased  or  of 
doing  him  some  serious  bodily  harm,  is  guilty  of  murder,  although 

1  Gaines  v.  State,  127  S.  W.  181,  58  defendant  must  have  be^i  intended 

Tex.   Or.   R.   631.     This   instruction  to  provoke  the  difQculty. 
clearly  and  logicaUy  carries  with  it  a  Matthews  v.  StatQ,  68  S.  W.  86, 

the  implication  that  the  acts  done  by  42  Tex.  Cr.  R.  31* 
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he  may  have  done  the  act  of  killing  suddenly,  and  without  delibera- 
tion, to  save  his  own  life.  In  such  case  the  law  allows  no  justifica- 
tion and  no  reduction  of  the  grade  of  the  homicide  below  that  of 
murder.* 

You  are  instructed  that  if  you  believe,  therefore,  beyond  a  rea- 
sonable doubt,  that  defendant,  by  his  own  wrongful  act,  brought 
about  the  necessity  of  killing  deceased,  or  provoked  the  difficulty 
with  the  apparent  intention  of  taking  the  life  of  the  deceased,  inten- 
tionally, and  with  a  view  thereto,  and  that  under  such  circumstances 
he  shot  and  killed  deceased,  then  defendant's  plea  of  self-defense 
will  not  avail  him,  and  the  homicide  would  be  murder  in  the  first 
or  second  degree,  according  as  the  facts  and  circumstances  may 
justify  the  jury  in  finding.* 

§  2944(14).    Virginia 

Yo«  are  instructed  that  even  the  necessity  relied  upon  to  justify 
killing  must  not  arise  out  of  prisoner's  own  misconduct.' 

§  2944(15).   WasMngtOR 

You  arc  instructed  that  an  accused  person  who  is  an  aggressor 
in  an  affray,  or  by  acts  or  words  provokes  or  brings  on  an  affray, 
cannot  invoke  the  doctrine  of  self-defense  or  be  justified  in  shooting 
to  prevent  injury,  unless  before  such  shooting  such  aggressor  in 
good  faith  sought  and  endeavored  to  withdraw  from  and  abandon 
the  conflict* 

§  2945.    Same— Seeking  out  deceased  in  his  own  home 

You  are  instructed  that,  if  the  deceased  had  reason  to  believe 
that  she  or  any  one  at  her  home  would  probably  be  attacked,  then 
as  a  laatter  of  law  she  had  a  perfect  right  to  arm  herself  and  pre- 
pare,  not  only  for  her  own  defense,  but  that  of  her  home  and  all 
persons  being  therein  at  the  time ;  and,  if  the  defendant  advanced 
upon  the  deceased's  home  for  the  purpose  of  attacking  the  deceased 
or  any  person  in  her  home,  the  deceased  would  not  be  required  to 
retreat,  but  would  have  a  right  to  stand  her  ground  and  repel  force 
with  force,  and  if  necessary  to  prevent  herself  or  any  person  in 
her  home  from  receiving  great  bodily  injury  at  the  hands  of  the 
defendant,  and  if  you  find  from  the  evidence  in  this  case,  beyond  a 
reasonable  doubt,  that  the  defendant  was  entering  the  home  of 
the  deceased,  over  her  protest,  and  killed  her,  as  is  charged  in  the 
indictment,  then  you  will  find  the  defendant  guilty.' 

«  Gonzales  v.  State,  16  S.  W.  978,  •  State  v.  McCJonaghy,  146  P.  396, 

30  Tex.  App.  203.  84  Wash.  168. 

4  Gonzales  v.  State,  16  S.  W.  978,  '  Jackscm  v.  State,  202  S.  W.  683, 

30  Tex.  App.  203.  133  Ark.  321. 

(» Hedges  V.  Commonwealth,  15  S. 
E.  618,  88  Ya.  265. 
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§  2946,    Provoking  of  difficulty  by  defendant  without  intent  to  do 
serious  bodily  injury 

You  are  instructed  that,  if  the  defendant  provoked  the  difficulty 
without  any  intention  to  kill  or  inflict  serious  bodily  injury,  and 
suddenly  and  without  deliberation  did  the  act  of  killing,  under  the 
immediate  influence  of  sudden  passion  arising  from  adequate  cause, 
as  hereinafter  explained  to  you,  while  the  homicide  would  not  be 
justifiable,  it  would  be  "manslaughter,"  witliin  the  meaning  of  that 
term  as  now  hereafter  defined.* 

§  2947.    Withdrawal  by  defendant  after  aggression 

I  2947(1).    Arkansas 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  thb 
case  beyond  a  reasonable  doubt  that  the  defendants  brought  on  the 
difficulty,  before  they  or  either  of  them  would  be  justifiable  in  strik- 
ing a  fatal  blow,  they  must  show  that  they  in  good  faith  endeavored 
to  decline  any  further  contest  before  striking  the  mortal  blow .• 

I  2947(2).    Georgia 

The  jury  are  instructed  that  if  the  jury  believe  that  the  evidence 
establishes,  beyond  a  reasonable  doubt,  that  the  defendant  shot 
and  killed  the  deceased,  and  that  the  reason  for  that  killing  on 
the  part  of  the  defendant  was  because  the  deceased  was  seeking 
to  commit  a  serious  personal  injury  upon  the  defendant  with  a 
pistol,  and  that  the  deceased  was  the  assailant,  or  if  the  jury  be- 
lieve that  the  defendant  was  the  assailant,  and  that  the  defendant 
had  really  and  in  good  faith  endeavored  to  decline  any  further 
struggle  before  the  fatal  shot  was  fired,  and  that  the  circumstances 
were  sufficient  to  excite  the  fears  of  the  defendant,  as  a  rea^nable 
man,,  that  his  life  was  in  danger,  or  that  some  great  bodily  harm 
would  come  to  him,  from  the  assault  of  the  deceased,  and  under 
the  influence  of  those  fears,  and  not  in  a  spirit  of  revenge,  he  shot 
and  killed  the  deceased,  that  would  be  a  killing  in  self-defense,  and 
the  defendant  would  be  justifiable,  and  it  would  be  the  duty  of 
the  jury  to  acquit  the  defendant.^* 

I  2947(3).    Kentucky 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  first  began  the  diffi- 
culty by  shooting or  making  a  demonstration  to  shoot  him, 

then  you  ought  not  to  excuse  the  defendant  on  the  ground  of  self- 
defense  or  apparent  necessity  therefor,  or  the  defense  of  another 
or  apparent  necessity  therefor,  as  defined  in  instruction  No. , 

8  Gonzales  r.  State,  16  S.  W.  978,  ao  Roark  t.  State^  32  S.  E.  126|  1(K( 
30  Tex.  App.  203.  Ga.  736. 

•  Howard  v.  State,  183  S.  W.  743, 
122  Ark.  422. 
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unless  you  believe  from  the  evidence  that  he,  or  he  and  those  act- 
ing with  him,  if  any,  abandoned  such  assault  and  difficulty  in  good 
faith,  and  then  the  deceased,  seeing  or  knowing  of  such  abandon- 
ment, continued  to  assault  the  defendant  or  either  of  the  defend- 
ants, or  to  so  menace  them  or  any  of  them,  as  that  it  was  neces- 
sary, or  was  believed  by  the  defendant  in  the  exercise  of  a  reason- 
able judgment  to  be  necessary  to  shoot  the  deceased,  or  to  aid,  en- 
courage, advise,  or  command  one  of  the  other  defendants  to  so 
shoot  and  kill  the  deceased  in  order  to  avert  that  danger,  real  or  to 
the  defendant  apparent,  in  which  event  you  ought  to  acquit  the 
defendant  on  the  ground  of  self-defense  and  apparent  necessity 
therefor^^ 

{  2947(4).    LOQtelana 

The  jury  are  instructed  that,  if  a  person  commits  an  assault  up- 
on another,  or  provokes  a  difficulty,  and  thereby  brings  on  a  con- 
flict, he  cannot  justify  the  killing  of  a  person  thus  assaulted  or  pro- 
voked, unless  he  satisfies  the  jury  that  he  withdrew  from  the  con- 
flict brought  on  by  himself.  His  withdrawal  from  the  conflict  must 
be  in  good  faith,  and  in  such  an  unequivocal  manner  as  to  show 
his  adversary  that  he  desires  to  withdraw.  If  then  the  party  pro- 
voked or  assaulted  follows  him,  or  attempts  to  kill  him,  or  to  do 
him  great  bodily  harm,  he  acquires  the  same  right  of  self-defense 
as  if  he  had  not  been  the  original  aggressor.** 

i  2947(5).    Mississippi 

The  jury  are  instructed  that,  even  though  the  jury  should  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant was  the  aggressor  in  the  difficulty  between  himself  and  J. 
L.,  and  even  though  the  jury  should  further  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  deceased  M.  L.,  began 
beating  the  defendant  with  a  deadly  weapon  to  prevent  the  defend- 
ant from  committing  a  felony  upon  J.  L.,  still  the  said  M.  L.,  had 
no  right  to  continue  beating  defendant  after  said  defendant  had 
ceased  such  attack  upon  said  J.  L.,  and  if  the  jury  believe  from 
the  evidence  that  M.  L.  did  so  continue  to  beat  the  defendant  with 
a  deadly  weapon,  then  the  defendant  had  a  right  to  defend  himself 
against  such  continued  attack,  even  to  the  point  of  taking  the  life 
of  said  M.  L.,  if  actually  or  apparently  necessary  to  save  himself 
from  great  bodily  harm,  or,  if  the  jury  are  in  doubt  as  to  this,  they 
should  acquit." 

11  Gambrell  v.  Commonwealth,  118  i8  Boykin  r.  State,  38  So.  725,  86 
S.  W.  476,  130  Ky.  618.                            Miss.  481. 

12  State  y.  Simon,  59  So.  975,  181 
La.  520. 
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t  2947(6).    TMnettee 

You  are  instructed  that  in  the  present  case,  if  the  difficulty  in 
which  it  is  insisted  that  the  deceased  was  killed  was  brought  about 
by  the  fault,  design,  or  contrivance  of  the  defendant,  then  the  de- 
fendant cannot  excuse  himself  as  for  a  killing  in  self-defense,  un- 
less he  in  good  faith  used  all  the  means  in  his  power  to  escape,  and 
abandon  the  difficulty,  before  resorting  to  the  alleged  fatal  shot.^^ 

■ 

§  2948.    Assault  by  deceased  preceded  by  mutual  ixiBults 

The  jury  are  instructed  that,  if  deceased  first  used  verbal  insult 
towards  the  defendant,  without  any  provocation  whatever  on  the 
part  of  defendant,  and  defendant  retorted  by  using  the  same  char- 
acter of  insult"  to  deceased,  and  if  then  he  was  assaulted  by  deceas- 
ed, defendant  had  the  right  to  defend  himself  against  such  aggres- 
sion upon  the  part  of  deceased,  if  such  you  find  occurred,  provided 
defendant  did  not  fight  willingly,  and  provided,  further,  that  there 
was  no  reasonable  means  of  escape,  without  increasing  his  real  or 
apparent  danger,  and  if  you  further  find  that  under  the  circum- 
stances existing  at  the  time  defendant  shot  he  honestly  believed 
that  he  was  in  imminent  danger  to  life  or  limb,  and  the  conditions 
at  the  time  were  such  as  would  have  impressed  upon  the  minds  of 
a  reasonable  person  that  there  was  such  imminent  danger,  though 
there  was  no  such  danger  in  fact,  but  that  it  was  only  apparent, 
then  defendant  would  have  been  justified  in  shooting  deceased.** 

§  2949.  Duty  not  to  choose  path  which  is  likely  to  le^  to  an  an- 
ticipated combat 
You  are  instructed  that  a  man  who  expects  to  be  attacked  should 
first  employ  the  means  to  avoid  the  necessity  of  self-defense,  and 
until  he  has  done  this  his  right  of  self-defense  does  not  exist.  The 
law  says  that  if  one  expects  to  be  assaulted  and  has  two  paths, 
one  leading  to  the  attack  and  the  other  leading  from  it,  he  must 
avail  himself  of  the  one  leading  from  it  if  while  so  doing  he  can 
reasonably  avoid  the  necessity  of  resorting  to  it.  And,  if  he  does 
not,  he  puts  himself  in  a  position  that  he  cannot  plead  self-defense. 
If  two  courses  are  open  to  him,  and  by  reasonably  taking  that  course 
by  which  he  would  avoid  the  necessity  of  the  attack,  or  conflict,  or 
killing,  and  he  voluntarily  takes  the  other  course,  and  puts  him- 
self in  a  position  where  it  then  becomes  necessary  for  him  to  de- 
fend himself,  he  cannot  be  said  to  be  without  fault  in  bringing  on 
the  difficulty,  and  his  plea  of  self-defense  under  those  circumstances 
would  not  hold.  It  is  under  that  proposition  of  law  that  a  con- 
flict of  blood  must  be  avoided  if  a  party  can  reasonably  do  so,  and 
thereby  avoid  the  fight.    If  you  come  to  the  conclusion  that  the  de- 

1*  Turner  v.  State,  15  S.  W.  838,'  ib  Hubbard  v.  State,  64  So.  633,  10 
89   Tenn.   547.  Ala.  App.  47. 
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fendant  drove  upon  the  highway  and  accepted  or  sought  a  threat- 
ened attack  upon  him,  and  that  pursuing  the  tenor  of  his  way  he 
could  have  reasonably  avoided  it,  and  voluntarily  put  himself  in  the 
way  of  the  attack,  he  could  not  under  those  circumstances  plead 
self-defense.  And  that  is  where  we  get  the  expression  in  the  law 
of  "self-defense,"  that  before  it  is  available  one  must  show  that 
he  had  no  other  probable  means  of  escape.  The  old  law  was  that 
he  had  to  flee  to  the  wall.  Our  law  is  that  he  must  show  that  he 
had  no  other  means  of  escape.^* 

§  29S0.  Killing  in  an  attempt  to  secure  an  apology  from  deceased 
for  insulting  wife  of  defendant 
The  court  instructs  the  jury  that  if  they  believe  that  defendant 
went  to  the  place  of  the  fatal  encounter  for  the  purpose  of  peace- 
ably stopping  ^e  disturbance  there,  and  for  the  purpose  of  peace- 
ably demanding  an  apology  of for  the  grievous  and  abusive 

words  spoken  of  his  wife,  and  that  he  did  not  go  there  for  the  pur- 
pose of  killing ,  or  of  having  a  difficulty  with  him  in  the  event 

he  should  refuse  to  give  the  required  apology,  and  that  defendant 
did  go  there  and  peaceably  endeavor  to  stop  the  disturbance,  and 

did  peaceably  demand  an  apology  of ,  and  that refused 

to  g^ve  the  apology,  but  advanced  upon  defendant  with  a  pistol, 
and  that  defendant  killed under  the  belief  that  it  was  nec- 
essary to  save  his  life,  or  himself  from  some  bodily  injury,  then 
the  jury  must  find  him  not  guilty." 

§  2951.  Arming  by  defendant  to  protect  himself  against  another 
than  deceased  . 
You  are  instructed  that,  if  the  purpose  of  defendant  in  arming 
himself,  if  such  be  the  fact,  was  to  protect  himself  against  another, 
with  no  purpose  to  attack  the  deceased  or  to  provoke  a  difficulty 
with  him  for  the  purpose  of  killing  him,  then  defendant  would  be 
justified,  if  the  deceased  did  attack  him  in  such  a  manner  as  to 
produce  in  his  mind  a  reasonable  apprehension  of  his  life  or  serious 
bodily  injury,  as  before  defined  and  instructed.^* 

§  2952.    Killing  in  mutual  combat 
§  2952(1).   Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  if  you  are  satisfied 
from  all  the  evidence  in  this  case  beyond  a  reasonable  doubt  that 

defendant  entered  into  the  fight  willingly  in  which lost  his 

life,  then  defendant  cannot  invoke  the  doctrine  of  self-defense,  and 
you  must  find  him  guilty.^* 

i«  State  V.  Babb,  70  S.  E.  309,  88  .i«  Tardy  v.  State,  78  S.  W.  1076, 

S.  C.  396.  46  Tex.  Or.  R.  214. 

IT  Watson  V.  Commonwealth,  13  S.  i»  Turner  v.  State,  65  So.  719,  11 

B.  22,  87  Ya.  608.  Ala.  App.  1. 
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The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
in  this  case  beyond  a  reasonable  doubt  that  the  defendant  entered 

into  the  fight  willingly  that  resulted  in  the  death  of ,  then 

the  defendant  cannot  invoke  the  doctrine  of  self-defense.** 

t  2952(2).    Arkaiitas 

The  jury  are  instructed  that  no  one,  in  resisting  an  assault  made 
upon  him  in  the  course  of  a  sudden  brawl  or  quarrel,  or  upon  a 
sudden  encounter  or  in  a  combat  on  a  sudden  quarrel,  or  from  anger 
suddenly  aroused  at  the  time  it  is  made  or  in  a  mutual  combat,  is 
justified  or  excused  in  taking  the  life  of  his  assailant,  unless  he 
is  so  endangered  by  such  assault  as  to  make  it  necessary  to  kill  his 
assailant  to  save  his  own  life,  or  to  prevent  a  great  bodily  injury, 
and  he  employed  all  the  means  in  his  power,  consistent  with  his 
safety,  to  avoid  the  danger  and  avert  the  necessity  of  killing.  He 
cannot  provoke  the  attack,  bring  on  the  combat,  aMd  then  slay  his 
assailant,  and  claim  exemption  from  the  consequences  of  killing 
his  adversary,  on  the  ground  of  self-defense.  He  cannot  invite  or 
voluntarily  bring  upon  himself  an  attack  with  a  view  of  resisting 
it,  and,  when  he  has  done  so,  slay  his  assailant,  and  then  shield 
himself  on  the  assumption  that  he  was  defending  himself.  He 
cannot  take  advantage  of  a  necessity  produced  by  his  own  wrong- 
ful or  unlawful  act.  After  having  provoked  or  brought  on  the 
combat,  he  cannot  be  excused  or  justified  in  killing  his  adversary 
for  the  purpose  of  saving  his  own  life,  or  preventing  a  great  bodily 
injury,  until  he  has  in  good  faith  withdrawn  from  the  combat,  as 
far  as  he  can,  and  done  all  in  his  power  to  avoid  the  danger  and 
avert  the  necessity  of  killing.  If  he  has  done  so,  and  the  other 
party  pursues  him,  and  the  taking  of  life  becomes  necessary  to 
save  his  life  or  to  prevent  his  receiving  great  bodily  injury,  he  is 
excusable.** 

i  2952(3).    peorgla 

You  are  instructed  that,  if  you  believe  the  parties  went  together 
and  met  under  circumstances  showing  mutual  intent  to  fight,  to 
have  a  mutual  combat,  and  that  they  were  armed  and  looking  to 
that  end,  and  that  they  had  prepared  weapons  for  that  purpose,  and 
met  together,  and  one  of  them  was  quicker  than  the  other,  and  by 
this  means  fired  before  the  other  could  fire  or  did  fire,  that  would 
still  be  a  crime,  and  the  jury  would  be  authorized  to  find  the  kill- 
ing murder.** 

You  are  instructed  that,  if  the  jury  believe  that  the  evidence  es- 

20  Terry  v.  State  (App.)  86  So.  127,  «2  Dorsey  v.  State,  35  S.  B.  651, 110 

17  Ala.  App.  627 ;   McEwen  v.  State,  Ga.  331.    The  above  Is  proper,  when 

44  So.  619,  152  Ala.  38.  accompanied   by    an    tnstmctiOD    on 

SI  Hankins  y.  State,  145  S.  W.  524«  voluntary   manslanghter   in    connec* 

103  Ark.  28.  tlon  with  mutual  combat 
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tablishes  beyond  a  reasonable  doubt  that  the  defendant  and  the 
deceased  bore  malice  to  each  other,  and  that  there  had  been  mutual 
threats  to  kill  against  the  other,  known  to  each  of  them,  and  that 
each,  with  the  knowledge  of  the  other,  had  deliberately  procured 
pistols  for  the  purpose  of  fighting  with  them,  and  had  thereupon 
deliberately  fought  with  their  pistols,  and  under  those  circumstanc- 
es the  defendant,  being  quicker  than  the  deceased,  fired  and  killed 
the  deceased,  the  jury  would  be  authorized  to  find  the  defendant 
guilty  of  the  crime  of  murder.*' 

i  2952(4).    KMtHoky 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  or , , 


^  or  — i ,  or  any  of  them,  when  they  met '—  and  his 

party,  commenced  the  difficulty  with  them  by  first  shooting  at 
them,  or  any  of  them,  or  making  the  first  demonstration  to  shoot 

at  any  of  them,  or  that  defendant,  or ,  « , ,  and 

met  the  parties  named,  and  both  parties  were  armed  and 

determined  on  a  conflict,  and  did  engage  in  such  conflict  by  mutual 
consent,  then  in  either  event  the  defendant  cannot  rely  on  the  right 
of  self-defense,  or  that  he  acted  in  defense  of  his  associates  named.** 

I  2952(5).   Texas 

You  are  instructed  that,  if  the  defendant  at  the  yard  gate  of  the 
deceased,  agfreed  with  the  deceased  to  engage  in  a  fight  with  de- 
ceased, and  if  at  the  time  he  intended  to  have  only  a  fist  fight  with 
deceased,  and  did  not  intend  to  fight  the  deceased  with  a  weapon, 
and  did  not  intend  to  use  a  knife  on  deceased,  and  if,  pursuant  to 
such  intention,  he  went  with  deceased  some  distance  from  the  yard 
gate  and  house  of  the  deceased,  and  if  at  the  place  they  stopped 
the  deceased  struck  or  attacked  the  defendant  with  the  large  stick 
exhibited  in  evidence  before  you,  or  with  any  other  stick,  and  pro- 
duced in  his  mind  such  a  degree  of  anger,  rage,  resentment,  or  ter- 
ror as  to  render  it  incapable  of  cpol  reflection,  and  that  under  such 
circumstances  defendant  killed  the  deceased  by  cutting  and  stab- 
bing him  with  a  knife,  he  would  not  be  guilty  of  a  higher  grade  of 
offense  than  manslaughter.*^ 

You  are  also  further  instructed,  as  a  part  of  the  law  of  this  case, 
to  be  read  and  considered  by  you  in  connection  with  the  charge 
hereinbefore  given,  as  follows:  If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  went  to  the  scene 
of  the  homicide  for  the  purpose  of  engaging  in  a  mutual  combat 
with  the  deceased,  and  that  he  there  waited  for  deceased  to  ap- 

•ss  Boark  v.  State,  32  S.  E.  125,  105  >b  Anthony    v.    State,    136    S.    W. 

Ga.  736.  1097,  62  Tex.  O.  B.  138. 

24Watklns   V.  Ck>mmon wealth,  97 
S.  W.  740,  123  Ky.  817. 
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pear  for  the  purpose  of  engaging  in  said  combat,  and  that  there- 
after deceased  did  appear,  and  he  and  defendant  engaged  in  said 
combat,  and  during  the  progress  of  the  conflict  so  brought  on  and 
occasioned  that  defendant  shot  and  killed  deceased,  then  you  are 
charged  that  defendant  cannot  claim  that  the  killing  was  in  his 
self-defense,  but  he  will  be  guilty  of  murder  in  the  second  deg^e 
or  manslaughter,  according  as  the  facts  and  circumstances  in  evi- 
dence, applied  to  the  law  herein  given  you,  may  justify  the  jury  in 
finding.  Upon  the  other  hand,  if  defendant  did  not  go  to  the  scene 
of  the  homicide  for  the  purpose  of  engaging  in  a  difficulty,  but  for 
the  purpose  of  settling  a  dispute  between  himself  and  deceased  in  a 
peaceable  and  friendly  manner,  and  if  the  deceased  became  the 
aggressor,  and  made  an  assault  upon  defendant  in  such  a  manner 
as  caused  defendant  to  have  a  reasonable  expectation  or  fear  of 
death  or  serious  bodily  injury,  and,  acting  under  such  reasonable 
expectation  or  fear,  he  shot  and  killed  deceased,  then  his  right  of 
self-defense  would  be  complete,  and,  the  killing  thus  occurring,  it 
will  be  your  duty  to  acquit.  If,  however,  the  attack  on  defendant,  if 
any,  was  not  such  as  reasonably  produced  in  his  mind  an  expecta- 
tion or  fear  that  his  life  was  in  danger,  or  that  his  person  was  in 
danger  of  serious  bodily  injury,  then  he  would  have  a  qualified 
right  of  self-defense, — that  is,  he  would  be  authorized  to  use  all 
the  force  necessary  to  repel,  the  assault  being  made  on  him;  and  if 
he  shot  and  killed  deceased,  and  in  so  doing  he  used  no  more  force 
than  was  necessary,  then  he  would  not  be  guilty,  and  you  will  ac- 
quit. But,  upon  the  other  hand,  if  in  firing  the  fatal  shot,  if  you 
find  that  he  did,  he  used  more  force  than  was  necessary,  as  it  rea- 
sonably appeared  to  him  at  the  time,  to  repel  said  assault  by  the 
deceased,  then  he  will  be  criminally  responsible,  and  will  be  guilty 
of  murder  in  the  second  degree  or  manslaughter,  according  as  the 
facts  and  circumstances,  as  applied  to  the  charge,  may  justify  you 
in  finding.** 

§  2952(6).    West  Virginia 

The  court  instructs  the  jury  that  where  there  is  a  quarrel  be- 
tween two  persons,  and  both  are  in  fault,  and  a  combat  as  a  result 
of  that  quarrel  takes  place,  and  death  ensues,  in  order  to  reduce  the 
oflfense  to  killing  in  self-defense  two  things  must  appear  from  the 
evidence  and  circumstances  of  the  case:  First,  that  before  the 
mortal  blow  was  given  the  prisoner  declined  further  combat,  and 
retreated  as  far  as  he  could  with  safety;  and,  secondly,  that  he 
necessarily  killed  the  deceased  in  order  to  save  his  own  life  or  pro- 
tect himself  from  great  bodily  harm.*' 

36  Gardner  v.  State  (Cr.  App.)  59  27  state  v.  Dickey,  37  S.  £.  6d5,  48 

S.  W.  1114.  W.  Va.  325. 
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§  2953.    Killing  in  sudden  brawl  or  quarrel 

I  2953(1).   Arkansas 

The  jury  are  instructed  that  no  one,  in  resisting  an  assault  made 
upon  him  in  the  course  of  a  sudden  brawl  or  quarrel,  or  upon  a  sud- 
den encounter,  or  in  a  combat  on  a  sudden  quarrel,  or  from  anger 
suddenly  aroused  at  the  time  it  is  made,  is  justified  in  taking  the 
life  of  the  assailant,  unless  he  is  so  endangered  by  such  assault  as 
to  make  it  necessary  to  kill  the  assailant  to  save  his  own  life,  or  to 
prevent  a  great  bodily  injury,  and  he  employed  all  the  means  in 
his  power  consistent  with  his  safety,  to  avoid  the  danger  and  avert 
the  necessity  of  killing.  The  danger  must  apparently  be  immi- 
ment,  irremediable,  and  actual,  and  he  must  exhaust  all  the  means 
within  his  power,  consistent  with  his  safety,  to  protect  himself, 
and  the  killing  must  be  necessary  to  avoid  the  danger.  If,  how- 
ever, the  assault  is  so  fierce  as  to  make  it,  apparently,  as  dangerous 
for  him  to  retreat  as  to  stand,  it  is  not  his  duty  to  retreat,  but  he 
may  stand  his  ground,  and  if  necessary  to  save  his  own  life,  or  to 
prevent  a  great  bodily  injury,  slay  his  assailant.*^ 

I  2953(2).    California 

The  jury  are  instructed  that  a  person  may  while  engaged  in  a 
sudden  quarrel  be  justified  in  killing  another  in  self-defense,  as, 
for  instance,  one  party  may  assail  another  under  such  circum- 
stances as  to  make  it  necessary  for  the  otRer  to  kill  in  self-defense, 
or  such  person  being  the  aggressor,  he  may  so  conduct  himself 
as  to  justify  the  other  as  a  reasonable  man  in  believing  that  it  is 
necessary  to  so  do  in  order  to  save  himself  from  death  or  great 
bodily  injury.  In  either  event,  the  mere  fact  that  the  parties  are 
engaged  in  a  sudden  quarrel,  which  may  be  a  mere  altercation  of 
words,  cannot  deprive  one  of  the  right  to  defend  himself  against 
a  real  or  apparent  assailant.  But  mere  words,  whether  used  in  a 
sudden  quarrel,  or  otherwise,  never  justify  or  excuse  one  in  taking 
life.  There  must  be  some  overt  act  or  demonstration  of  force  rea- 
sonably sufficient  to  cause  the  one  doing  the  killing  to  believe,  as 
a  reasonable  person  that  his  own  life  is  in  danger,  or  that  he  is  in 
imminent  peril  of  some  great  bodily  injury.** 

§  2953(3).    KentHoky 

The  court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence,  to  the  exclusion  of  a  reasonable  doubt,  that  the  defendant 

killed  one  by  shooting  him  to  death  with  a  pistol  loaded 

with  powder  and  ball,  or  other  hard  substance,  but  they  further 
believe  from  the  evidence  that  at  the  time  of  said  shooting  and 
killing  the  defendant  was  engaged  in  a  sudden  affray  with  said 

28  Cantrell  v.  State,  174  S.  W.  521,  20  People  v.  Shimonaka,  116  9.  327, 

117  Ark.  233.  16  Cal.  App.  117. 
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-,  and  was  being  attacked  by  said  ,  and  the  defend- 


ant  believed  he  was  then  in  danger  of  suffering  great  bodily  harm  or 

death  at  the  hands  of  said ,  and  he  believed  he  had  no  safe 

means  of  avoiding  said  attack,  or  to  him  apparently  safe  means 
of  avoiding  same,  and  the  defendant  shot  said in  his  nec- 
essary self-defense,  or  what  appeared  to  him,  under  the  circum- 
stances, to  be  his  necessary  self-defense,  considering  all  the  cir- 
cumstances and  surroundings  at  the  time  of  said  shooting,  they 
should  find  him  not  guilty,  on  the  ground  that  said  killing  was  done 
in  self-defense.** 

§  2954.    Killing  in  mutual  combat  pursuant  to  previously  formed 
design 

You  are  instructed  that,  if  a  party  enters  into  a  contest  danger- 
ously armed  and  fights  under  an  undue  advantage,  even  though 
mutual  blows  pass,  if  he  slays  his  adversary  pursuant  to  a  previous- 
ly formed  design,  either  special  or  general,  to  use  such  weapon  in 
case  of  an  emergency  rn  which  his  life  would  not  be  endangered, 
or  he  would  not  be  in  danger  of  suffering  great  bodily  harm,  it  is 
not  manslaughter,  but  it  is  murder.'^ 

§  2955.  Killing  in  quarrel  provoked  by  defendant  for  such  purpose 
§  2955(1).    Goorgia 

The  jury  are  instructed  that  if,  as  contended  by  the  state,  the  de- 
fendant was  the  aggressor  and  provoked  the  difficulty,  and  provoked 
the  deceased  to  resent  his  attack  and  insult,  for  the  purpose  of 
getting  an  excuse  to  slay  the  deceased,  and  under  those  circum- 
stances took  the  life  of  the  deceased  in  a  spirit  of  revenge  and  with 
malice,  the  killing  would  be  murder.** 

i  2955(2).    lilinoli 

You  are  instructed  that  if  you  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  without  provocation,  sought 

and  provoked  a  quarrel  with for  the  purpose  of  killing  him, 

and  in  the  quarrel  did  kill  him,  with  the  malicious  intention  of  tak- 
ing the  life  of ,  you  will  find  him  guilty  of  murder.** 

The  jury  are  instructed  that  the  defendant  cannot  avail  himself 
of  the  plea  of  necessary  self-defense,  if  the  necessity  of  that  de- 
fense was  brought  on  by  the  deliberate  and  lawless  act  of  defendant, 

or  by  his  bantering to  a  fight,  for  the  purpose  of  taking  his 

life  or  committing  a  bodily  harm  upon  him,  and  in  which  he  killed 
by  the  use  of  a  deadly  weapon.** 

80  Connor  v.  Ck>mmonwealtli,  81  S.  as  Ohancey  ▼.  State,  80  S.  E.  287, 

W.  259   118  Ky.  497.  141  Ga.  54. 

ii  Jarvis  y.  State,  34  So.  1025,  138  ss  Kyle  v.  People,  74  N.  B.  146,  215 

Ala.  U.  lU.   250. 

t4  Adams  v.  People,  47  DL  876w 
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The  jury  are  instructed  that,  if  defendant  soUght  a  difficulty 
with  the  deceased  for  the  purpose  of  killing  him,  and  in  the  fight 
did  kill  him  in  pursuance  of  his  malicious  intention  to  take  the 
life  of  the  deceased  you  will  find  him  gyilty  of  murder.'* 

§  2956.    Provoking  combat  with  design  to  use  deadly  weapon  in 
emergency 

See,  also,  ante,  $  2954. 

The  court  charges  the  Jury,  if  a  party  dangerously  armed  pro- 
vokes a  hostile  demonstration  with  an  undue  advantage,  he  is  guilty 
of  murder,  if  he  slays  his  adversary  pursuant  to  a  previously  form- 
ed design  to  use  his  weapon  in  an  emergency.  Previous  preparation 
for  a  rencounter  evinces  deliberation  and  premeditation,  and,  unex- 
plained, is  evidence  of  express  malice.^ 

§  2957.    Abandonment  of  mutual  combat  by  defendant 

S  2957(1).    Illineii 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  did  not  seek  to  renew  the  fight,  but  in  good 
faith  sought  to  decline  it,  and  that  he  was  pursued  and  assaulted  by 
the  deceased  in  such  a  way  as  to  induce  in  said  defendant  a  reason- 
able and  well-grounded  belief  that  he  was  actually  in  danger  of 
losing  his  life,  or  suffering  great  bodily  harm  from  said  deceased, 
and  that,  acting  under  such  reasonable  apprehension,  and  for  the 
purpose  of  protecting  himself,  he  inflicted  wounds  upon  the  said  de- 
ceased which  resulted  in  his  death,  then  the  jury  must  acquit  the 
defendant.*' 

I  2957(2).    T«xa8 

You  are  instructed  that  if  the  defendant,  at  the  yard  gate  of  the 
deceased,  agreed  to  engage  voluntarily  in  a  combat  with  deceased, 
either  with  the  knife  exhibited  in  evidence  or  without  it,  and  with 
his  fists,  and  if  the  defendant  and  the  deceased  left  the  yard  gate 
and  house  of  the  deceased  for  the  purpose  and  with  the  intention  of 
engaging  in  a  combat  with  each  other,  but  after  they  had  gone  some 
distance  from  the  yard  gate  and  house  of  the  deceased  they  stopped, 
and  the  defendant  abandoned  the  combat  and  the  agreement  to  have 
a  combat,  and  started  to  turn  and  leave  the  deceased,  and  the  de- 
ceased then  struck  or  attacked  the  defendant  with  the  stick  exhibit- 
ed in  evidence  before  you,  or  with  any  other  stick,  and  in  defense  of 
himself  against  such  attack  by  the  deceased  the  defendant  killed  the 
deceased  by  cutting  and  stabbing  him  with  the  knife  exhibited  in 
evidence,  or  if  you  have  a  reasonable  doubt  as  to  whether  or  not  the 

«B  Adams  y.  People,  47  III.  376.  •f  Eeina  v.  People,  80  lU.  250. 

«e  WatsoB  V.  State,  46  So.  i32,  155 
Ala.  9. 
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killing  occurred  under  such  circumstances,  the  defendant  would 
be  justified  in  such  killing. •• 

§  2958.  Homicide  occurring  in  attempt  by  defendant  to  eject  tres- 
passer from  his  land 

You  are  instructed  that  in  this  case  there  are  some  circumstances 
of  a  peculiar  character,  arising  from  the  claim  of  proprietorship  of 
land  and  the  right  to  use  a  road.  Upon  this  subject,  after  consider- 
ing it  with  some  care,  I  have  adopted  the  law  as  laid  down,  with 
some  very  slight  modification,  in  the  requests  to  charge  by  the  de- 
fendant. These  requests  are  based  upon  the  supposition  on  the 
part  of  defendant  that  there  was  a  trespass  committed  by  the  de- 
ceased, and  that  the  object  of  the  prisoner  at  the  bar  was  to  remove 
the  trespasser;  and  these  principles  of  law  mostly  apply  only  in 
case  you  find  that  defendant  was  engaged  in  an  effort  to  remove  a 
trespasser  from  his  land.  They  are  all  based  upon  that  supposi- 
tion,— that  his  object  was  to  remove  a  trespasser.  Now,  if  you  find 
that,  instead  of  that, '  defendant's  purpose  there  was  something 
else ;  that  he  took  that  pistol,  and  you  find  in  that  act  that  he  was 
actuated  by  any  ill  feeling  towards  the  deceased ;  that  that  was  his 
purpose,  with  which  he  went  there,  expecting  to  have  a  deadly 
combat  with  him^— then  these  propositions  of  law  do  not  apply .*• 

You  are  instructed  that  the  law  justifies  a  man  in  using  force  in 
the  defense  of  his  per$on,  habitation,  or  property,  against  one  who 
manifestly  intends  and  endeavors  by  violence  to  commit  a  known 
felony  on  either.  He  is  not  obliged  to  retreat,  but  may  pursue  his 
adversary  till  he  finds  himself  out  of  danger;  and  if,  in  a  conflict 
between  them,  he  happens  to  kill  his  adversary,  such  killing  is  ex- 
cusable. The  right  of  self-defense  of  this  kind  is  founded  on  the 
law  of  nature.*** 

I  charge  you,  in  accordance  with  the  first  request  of  the  defend- 
ant, "that  the  deceased  had  no  right  to  travel  the  road  on  the  de- 
fendant's land  without  his  consent,  or  unless  the  deceased  or  the 
public  had  acquired  such  right  by  prescription,  and  that  nothing 
short  of  twenty  years'  continuous  use  can  give  a  person  or  the  public 
a  prescriptive  right  over  another  man's  land,"  In  connection  with 
that  fact,  I  desire  to  say  that,'  whereas  to  give  a  man  the  right  of 
way  requires  a  grant  or  fee  to  right  of  way  to  a  man  over  the  land 
of  another,  yet,  if  there  was  a  parol  permission  to  use  the  road — 
a  parol  license  or  permission  to  use  the  road — ^given  by  defendant 
to  the  deceased,  why  defendant  could  not  treat  him  as  a  trespasser 
until  he  revoked  that  permission.*^ 

«»  Anthony  v.  State,  136  S.  W.  1097,  ♦©  state  v.  Bodie,  11  S.  E.  624,  33 

62  Tex.  Cr.  R.  138.  S.  C.  117. 

s»  State  v.  Bodie,  11  S.  £.  624,  33  4i  State  v.  Bodle,  U  S.  E.  624.  33 

S.  a  117.  S.  0.  U7. 
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The  court  instructs  the  Jury  that,  if  the  jury  believe,  that  the 'de- 
ceased went  upon  the  defendant's  land  against  his  notice  and  con- 
sent, and  that  deceased  had  no  legal  right  on  said  premises,  then 
it  was  the  duty  of  the  deceased  to  leave  said  land  when  ordered  so 
to  do  by  the  defendant,  and,  if  he  refused,  the  defendant  had  a  legal 
right  to  use  such  force  as  was  necessary  to  eje<jj^the  deceased;  and 
if  in  doing  so  the  deceased  resisted,  and  assaulted  the  defendant  in 
such  a  manner  as  would  cause  a  reasonable  person  of  ordinary  firm- 
ness to  believe  that  it  was  necessary  to  kill  deceased  in  order  to  save 
his  own  life  or  his  person  from  serious  bodily  harm,  then  defendant 
had  a  right  to  repel  such  assault,  even  to  the  extent  of  taking  the 
life  of  the  deceased.** 

You  are  instructed  that  a  person  in  the  rightful  possession  of 
lands  may  lawfully  approach  any  person  wrongfully  upon  the  same, 
and  may  order  the  person  trespassing  to  leave  or  quit  the  land; 
and,  in  the  event  of  a  refusal  to  do  so,  may  use  such  force  as  may 
be  necessary  to  eject  such  trespasser,  and  if  such  person  is  resisted 
by  force  in  the  attempt  to  eject  such  trespasser,  he  may  legally  de- 
fend himself,  and  repel  force  by  force,  using  only  such  force  as  the 
fierceness  of  the  attack  may  render  necessary  to  defend  himself.** 

§  2959.  Right  of  one  sought  to  be  arrested  to  resist  use  of  exces- 
sive force  by  officer 
You  are  instructed  that,  although  you  may  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  had  in  his  pos- 
session spirituous,  vinous,  or  malt  liquors  for  the  purpose  of  sale  in 
—  county,  in  the  presence  of  K.,  on  the  day  before  the  killing, 
that  the  said  K.  arrested  the  defendant  for  the  offense  of  having 
in  his  possession  spirituous,  vinous,  or  malt  liquors  for  the  purpose 

of  sale  in county,  that  the  defendant  escaped  custody,  and 

that  the  said  K.  had  summoned  the  deceased  to  assist  him  in  the  re- 
arrest of  the  defendant,  and  that  the  said  K.  and  the  deceased 
were  endeavoring  to  rearrest  the  defendant  for  that  offense,  yet  if 
you  further  believe  from  the  evidence  that  while  said  K.  and  the 
deceased  were  endeavoring  to  rearrest  the  defendant,  the  defendant 
did  not  resist  the  arrest  by  force  or  violence,  and  that  the  deceased, 
or  the  said  K.  began  an  attack  on  the  defendant  with  guns  or 
pistols,  from  which  defendant  believed  and  had  reasonable  grounds 
to  believe,  in  the  exercise  of  a  reasonable  judgment,  that  he  was  in 
immediate  danger  of  death  or  some  great  bodily  harm  at  the  hands 
of  said  K.  and  the  deceased,  or  either  one  of  them,  and  that  to  sur- 
render to  them  would  not  avail  him  safe  means  of  averting  the 
danger,  real  or  apparent,  and  that  his  only  safe  means,  in  the  exer- 
ts State  y.  Bodie,  11  S.  E.  624,  33  43  state  v.  Bodie,  11  S.  B.  624,  33 
S.  C.  117.  S.  C.  117. 
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cise  of  a  reasonable  judgment,  to  avert  such  danger  was  to  shoot 
and  kill  the  said  deceased,  and  that  the  defendant  did  shoot  and 
kill  said  deceased  for  that  purpose,  then  you  will  acquit  the  defend- 
ant on  the  ground  of  self-defense  or  apparent  necessity  therefor.** 

§  2960.  Killing  in  resisting  excessive  use  of  force  to  prevent  de- 
fendaill  from  conunitting  a  felony 
The  jury  are  instructed  that,  if  an  officer  or  other  person  who 
attempts  to  prevent  another  from  committing  a  felony  uses  more 
force  than  is  reasonably  necessary,  he  becomes  a  wrongdoer,  and 
the  person  so  sought  to  be  prevented  may  resist  said  excess  of  force 
by  force,  even  to  the  killing,  of  the  person  so  seeking  to  prevent  the 
felony,  if  necessary,  to  preserve  his  own  life  from  such  excessive 
use  of  force,  or  to  save  himself  from  great  bodily  harm.** 

§  2961.    Nature  of  assault  by  deceased  and  imminence  of  danger 

§  2961(1).    United  States 

The  jury  are  instructed,  with  respect  to  the  law  of  self-defense, 
that  it  does  not  mean  that  defendant  was  assaulted  in  a  slight  w^ay, 
or  that  you  can  kill  a  man  for  a  slight  attack.  The  law  of  self- 
defense  is  a  law  of  proportions  as  well  as  a  law  of  necessity,  and 
it  is  only  danger  that  is  deadly  in  its  character,  or  that  may  pro- 
duce great  bodily  harm,  against  which  you  can  exercise  a  deadly  at- 
tack. If  a  man  is  attacked  by  another  in  such  a  way  as  to  denote 
a  purpose  to  take  away  his  life,  or  to  do  him  some  great  bodily  harm 
from  which  death  or  permanent  injury  may  follow,  in  such  a  case  he 
may  lawfully  kill  the  assailant.  When?  Provided  he  use  all  the 
means  in  his  power  otherwise  to  save  his  own  life  or  prevent  the 
intended  harm,  such  as  ret;reating  as  far  as  he  can,  or  disabling  him 
without  killing  him,  if  it  be  in  his  power.  The  act  coming  from  the 
assailant  must  be  a  deadly  act,  or  an  act  that  would  produce  great 
violence  to  the  person,  under  this  proposition.  It  means  an  act  that 
is  hurled  against  him,  and  that  he  has  not  created  it,  or  created  the 
necessity  for  it  by  his  own  wrongful,  deadly,  or  dangerous  conduct 
— conduct  threatening  life.  It  must  be  an  act  where  he  cannot 
avoid  the  consequences.  If  he  can,  he  must  avoid  them,  if  he  can 
reasonably  do  so  with  due  regard  to  his  own  safety.** 

The  jury  are  instructed,  with  reference  to  the  matter  of  self- 
defense  by  reason  of  the  presence  of  a  real  danger,  that  it  cannot 
be  a  past  danger,  or  a  danger  of  a  future  injury,  but  a  present 
danger,  and  a  danger  of  great  injury  to  the  person  injured,  that 
would  maim  him,  or  that  would  be  permanent  in  its  character,  or 
that  might  produce  death.*' 

44  Dale  V.  CJommonwealth,  217  S.  '*•  Allen  v.  U.  S.,  17  S.  Ct  154,  164 
W.  363,  186  Ky.  510.  U.  S.  492,  41  L.  Ed.  528. 

*B  Bissot  V.  State,  53  Ind.  40a  *t  Acers  v.  United  States,  17  S.  Ct 

91,  164  U.  S.  888,  41  L.  £d.  481. 
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i  2961(2).    Alatena 

The  court  instructs  the  jury  that,  if  the  defendant  shot  under  a 
bona  fide  belief  that  his  life  was  in  danger,  and  had  under  the  cir- 
cumstances reasonable  cause  to  believe  that  he  was  in  imminent 
danger  at  the  moment  the  shot  was  fired,  it  would  be  immaterial 
whether  there  was  auch  actual  danger  or  not.** 

You  are  instructed  that  the  essential  elements  of  self-defense 
are,  first,  that  the  defendant  must  be  free  from  fault  himself,  he 
must  hot  say  or  do  anything  for  the  purpose  of  provoking  a  diffi- 
culty, nor  be  disregardful  of  the  consequences  in  this  respect  of 
any  wrongful  word  or  act ;  second,  there  must  be  a  present,  impend- 
ing peril  to  life,  or  danger  of  great  bodily  harm,  either  real  or  so 
apparent  as  to  create  the  bona  fide  belief  of  an  existing  necessity; 
third,  there  must  be  no  convenient  or  reasonable  mode  of  escape  by 
retreat  or  by  declining  the  combat.** 

You  are  instructed  that,  when  one  is  menaced  with  an  assault,  the 
following  inquiries  present  themselves:  First.  Is  he  free  from 
fault  in  bringing  on  the  difficulty?  Second.  Is  there  reasonable 
ground  and  room  for  escape  from  injury?  Third.  Is  the  threatened 
assault  of  such  nature  as,  if  perpetrated,  it  is  likely  to  produce  death 
or  the  gravest  bodily  harm  ?  ^ 

(2961(3).    Arkansas 

You  are  instructed  that  in  ordinary  cases  of  one  person  killing 
another  in  self-defense,  it  must  appear  to  the  defendant  that  the 
danger  was  so  urgent  and  pressing  that  in  order  to  save  his  own 
life,  or  to  prevent  his  receiving  great  bodily  injury,  or  to  prevent 
the  commission  of  the  felony  feared  by  him,  the  killing  of  the  other 
was  necessary ;  and  it  must  also  appear  that  the  person  killed  was 
the  assailant,  or  that  the  slayer  had  really  and  in  good  faith  en- 
deavored to  decline  any  further  contest  before  the  mortal  blow  or 
injury  was  given.*^ 

I  charge  you  that  the  right  of  self-defense  begins  in  necessity  and 
ends  in  necessity,  and  before  the  defendant  can  justify  himself  in 
taking  the  life  of  deceased  (if  you  find  he  did  take  the  life  of  de- 
ceased), defendant  must  have  employed  all  the  reasonable  means  in 
his  power  consistent  with  his  safety  to  have  avoided  the  danger, 
real  or  apparent,  to  himself  to  avert  the  necessity  of  taking  the 
life  of  the  deceased.  I  charge  you  that  the  danger,  real  or  apparent, 
to  the  defendant,  must  have  been  so  urgent  and  pressing  as  to 

cause  the  defendant  to  honestly  believe  that  the  killing  of  — 

was  necessary  in  order  to  save  his  own  life  or  prevent  him  from 

'«s  (Saston  y.  State,  49  So.  876,  161  so  SherrUl   ▼.    State,   85  So.   129, 

Ala.  37.  138  Ala.  3. 

^•RbbiiUKm  y.  States  45  So.  916,  si  Johnson  y.  State,  179  S.  W.  361, 

155  Ala.  67.  120  Ark.  193. 
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receiving  great  bodily  harm  at  the  hands  of  the  deceased,  and  de- 
fendant must  have  acted  under  the  influence  of  these  fears  and  not 
in  a  spirit  of  revenge.** 

You  are  instructed  that,  before  the  plea  of  self-defense  made  here- 
in by  the  defendant  shall  be  available,  it  must  have  appeared  to  the 
defendant,  not  only  that  the  danger  to  him  at  the  hands  of  the  de- 
ceased was  imminent,  but  it  must  also  appear  that  it  was  so  press- 
ing and  urgent  that  to  save  himself  from  death,  or  great  bodily 
harm,  the  killing  of  the  deceased  was  necessary.** 

§  2961 (4).    Idaho 

The  court  instructs  the  jury  as  a  matter  of  law  that  a  person  need 
not  be  in  actual,  imminent  peril  of  his  life  or  of  great  bodily  harm 
before  he  may  assault  his  assailant;  it  is  sufficient  if  in  good  faith 
he  has  a  good  and  reasonable  belief  from  the  facts  as  they  appear 
to  him  at  the  time  that  he  is  in  such  imminent  peril.** 

§  2961(5).    Illlnoit 

The  court  instructs  the  jury  that  although  you  may  believe,  from 
the  evidence,  that  the  deceased  had  a  club  and  a  spade  with  him  at 
the  time  and  immediately  before  he  was  killed,  that  fact,  alone, 
would  not  justify  the  defendants,  or  either  of  them,  in  taking  the  life 
of  deceased;  but  it  must  appear  that  at  the  time  of  the. killing  the 
defendants,  or  either  of  them,  were  in  actual  or  apparent  danger  of 
receiving  great  bodily  harm  or  losing  his  or  their  lives,  and  that  the 
danger  was  so  urgent  and  pressing  that  such  killing  of  deceased 
was  necessary,  or  apparently  so,  in  order  to  save  his  or  their  own 
lives  or  prevent  him  or  them  from  receiving  great  bodily  harm.** 

The  court  instructs  the  jury  that,  if  a  person  kill  another  in  self- 
defense,  it  must  appear  that  the  danger  was  apparently  so  urgent 
and  pressing  that,  in  order  to  save  his  own  life  or  to  prevent  his 
receiving  great  bodily  harm,  the  killing  of  the  other  was  absolutely 
necessary ;  and  it  must  appear,  also,  that  the  person  killed  was  the 
assailant,  or  that  the  slayer  had  really  and  in  good  faith  endeavored 
to  decline  any  further  struggle  before  the  mortal  blow  was  given.** 

The  jury  are  instructed  that,  before  the  defendant  can  avail  him- 
self of  the  right  of  self-defense,  it  must  appear  that  at  the  time  of 
the  killing  the  danger  was  so  urgent  and  pressing  that,  in  order  to 
save  his  own  life,  or  to  prevent  his  receiving  great  bodily  harm, 
the  killing  of  the  deceased  was  absolutely  necessary,  or  apparently 
necessary ;  and  it  must  also  appear  that  the  deceased  was  the  first 

52Whitener   v.   Stote,  178    S.   W.  »« People  t.  Grosenhelder,  107  N. 

394,  120  Ark.  80.  B.  607,  266  III.  324. 

(^sPlumley  v.  State,  171  S.  W.  925,  se  People  y.  Hubert,  96  N.  B.  294, 

116  Ark.  17.  251  lU.  514. 

S4  State  V.  Fondren,  135  P.  265,  24 
Idaho,  663. 
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assailant,  or  that  the  defendant  had  in  good  faith  endeavored  to 
decline  any  further  struggle  before  the  mortal  shot  was  fired.*' 

The  court  further  instructs  the  jury  (in  the  words  of  the  statute) 
that  "if  a  person  kill  another  in  self-defense,  it  must  appear  that  the 
danger  was  so  urgent  and  pressing  that,  in  order  to  save  his  own 
life,  or  to  prevent  his  receiving  great  bodily  harm,  the  killing  of  the 
other  was  absolutely  necessary."  ^ 

i  2961(6).    Iowa 

The  jury  are  instructed  that,  before  a  person  can  be  excused  from 
using  a  dangerous  and  deadly  weapon  in  a  dangerous  manner  that 
might,  or  does,  result  in  great  bodily  injury  to  or  the  death  of  an 
assailant,  it  must  appear  to  the  defendant  that  the  danger  was  so 
urgent  and  pressing  that  in  order  to  save  his  own  life,  or  to  pre- 
vent his  receiving  great  bodily  harm,  the  use  of  such  dangerous 
and  deadly  weapon  in  a  dangerous  and  deadly  manner  was  abso- 
lutely necessary,  and  it  must  appear  that  the  person  upon  whom 
such  weapon  was  used  was  the  assailant,  and  that  the  defendant 
was  really  and  in  good  faith  endeavoring  to  decline  any  further 
struggle  before  the  blow  in  question  was  given.  If  the  defendant 
was  assaulted  by  the  said ,  he  had  the  right  to  repel  the  at- 
tack, using  sufficient  force  for  that  purpose ;  but,  if  the  defendant 
was  not  reduced  to  such  apparent  extremity  or  danger  as  reasonably 
appeared  to  him  to  render  it  absolutely  necessary  to  use  a  danger- 
ous and  deadly  weapon  to  save  his  own  life,  or  to  prevent  his  sus- 
taining great  bodily  harm,  then  you  cannot  find  that  the  acts  of 
the  defendant  in  so  using  such  dangerous  and  deadly  weapon  'in  a 
dangerous  manner,  if  he  did  so  use  it,  were  committed  in  self- 
defense.** 

i  2961(7).    Kentucky 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  at  the  time  the  defendant  shot  at  and  wounded , 

so  that  he  died  thereby,  if  he  did  so  do,  he  believed,  and  had  rea- 
sonable grounds  to  believe,  that  he  was  then  and  there  in  danger 
of  death  or  the  infliction  of  some  great  bodily  harm  at  the  hands 

of  said ,'  and  that  it  was  necessary,  or  was  believed  by  the 

defendant  in  the  exercise  of  reasonable  judgment  to  be  necessary, 
to  so  shoot  and  wound  the  deceased  in  order  to  avert  that  danger, 
real  or  to  the  defendant  apparent,  then  you  ought  to  acquit  de- 
fendant upon  the  ground  of  self-defense  or  apparent  necessity 
therefor.** 

You  are  instructed  that,  however  abusive  may  be  the  language 

«T  Henry  ▼•  People,  65  N.  B.  120,  >•  State  v.  Thomas,  132  N.  W.  51, 

198  111.  162.  151   Iowa,  572. 

«•  Qreschia  v.  PeoplOi  58  IlL  296.  «o  Winbum  y.  Ck>mmonwealtIi,  203 

S.  W,  1073,  181  Ky.  183. 
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of  one  of  the  combatants,  it  will  not  justify  an  assault  or  battery 
upon  the  other,  but  an  assault  and  battery  may  be  opposed  by 
same,  and,  further,  that  before  either  can  take  the  life  of  the  other, 
or  do  him  other  great  bodily  harm  and  be  justified  by  the  law,  the 
.one  so  doing  must  believe,  and  have  reasonable  grounds  to  believe, 
that  at  such  time  he  himself  is  in  real  or  apparent  danger  of  death, 
or  some  other  great  bodily  harm,  impending  at  the  hands  of  the 
other.*^ 
You  are  instructed  that,  if  you  believe  from  the  evidence  that 

at  the  time  the  defendant  shot  and  killed ,  if  he  did  so,  he 

believed,  and  had  reasonable  grounds  to  believe,  that  he  was  then 
and  there  in  immediate  danger  of  death,  or  the  infliction  of  some 

great  bodily  harm  at  the  hands  of  the  said ,  and  that  it  was 

necessary,  or  was  believed  by  the  defendant  in  the  exercise  of  a 
reasonable  judgment  to  be  necessary,  to  shoot  at  and  kill  the  said 
,  in  order  to  avert  that  danger,  then  you  will  acquit  the  de- 
fendant, upon  the  grounds  of  self-defense  and  apparent  necessity.** 

§  2961(8).    Mististlppi 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that assaulted  the  defendant  with  a  deadly  weapon, 

to  wit,  'a  stick,  the  defendant  had  the  right,  under  the  law  qf  the 
land,  to  repel  such  an  assault  by  the  use  of  a  deadly  weapon ;  and 
if,  in  repelling  such  assault,  the  defendant  wounded  the  deceased 
by  cutting  him  with  a  knife,  from  which  deceased  died,  then  such 
killing  was  justifiable,  and  the  jury  should  find  the  defendant  not 
guilty.** 

The  court  instructs  the  jury  that  they  are  not  called  upon  to 
determine  in  this- case  which  of  the  parties  was  the"  aggressor  in 
the  fight  between  J.  L.  and  the  defendant.  But  the  jury  is  to  de- 
termine whether  or  not,  at  the  time  the  defendant  cut  deceased, 
the  said  deceased  was  in  the  act  of  committing  an  assault  upon 
the  defendant  with  a  deadly  weapon ;  and  if  the  jury  believe  that, 
at  the  time  defendant  cut  deceased,  the  deceased  was  in  the  act  of 
so  assaulting  the  defendant,  then  such  cutting  was  justifiable,  and 
the  jury  should  find  the  defendant  not  guilty,  or,  if 'the  jury  enter- 
tain a  reasonable  doubt  as  to  whether  the  cutting  was  justifiable 
or  not,  they  should  resolve  such  doubt  in  favor  of  the  defendant, 
and  acquit  him,** 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  J.  L.  began  the  assault  upon  the  defendant  with  his 
fist,  and  if  they  further  believe  from  the  evidence  that,  while  J.  L. 

•1  Gordon  v.   Ckmimonwdalth,   124  •>  Boykln  ▼.  Stftte,  38  So.  725,  86 

S.  W.  806,  136  Ky.  506.  Miss.  481. 

«s  Bums  v.  Ckmimonwealth,  124  S.  m  Boykin  y«  State^  38  So.  T25,  86 

W.  409,  186  Ky.  468.  Miss.  481. 
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was  thus  assaulting  defendant,  the  deceased  began  beating  de* 
fendant  with  a  deadly  weapon,  then  defendant  had  a  right  to  de- 
fend himself  against  such  attacks,  even  to  the  point  of  taking  the 

life  of  either  or  both  of  the  said ,  if  actually  or  apparently 

necessary  to  save  his  own  life  or  limb ;  and,  if  the  jury  entertain  a 
reasonable  doubt  as  to  this,  they  should  resolve  said  doubt  in 
favor  of  the  defendant,  and  acquit  him.*^ 

The  court  instructs  the  jury,  further,  for  the  defendant,  that  if 
they  believe  from  the  evidence  in  this  case  that  B.,  on  the  simple 
request  of  defendant  for  an  explanation  of  the  trouble  he  (B.)  had 
had  with  defendant's  little  brother,  became  angered,  and  assaulted 
defendant  with  a  stick  capable  in  his  (B/s)  hand  of  inflicting  great 
'bodily  harm  upon  defendant,  and  that  the  manner  of  such  assault 
caused  defendant  reasonably  to  believe  that  such  injury  was  then 
about  to  be,  or  in  progress  of  being,  inflicted  on  him,  and  to  pre- 
vent it  he  reasonably  believed  it  was  necessary  to  shoot  him,  then 
he  had  a  right  to  draw  his  pistol  in  his  own  defense,  and  shoot  B., 
even  if  it  killed  him;  and,  if  the  killing  occurred  under  such  cir- 
cumstances, then  the  jury  should  acquit  defendant.^ 

The  court  instructs  the  jury  for  the  defendant  that  if  they  be- 
lieve from  the  evidence  in  the  case  that ,  while  seated  in  his 

buggy,  and  when  defendant  stated  to  him  that  he  did  not  know 
him,  said,  in  an  angry  and  rude-  tone  to  defendant,  "You  are  a 
damned  liar,"  or  a  "God  damned  liar,"  and  immediately  threw  his 
hand  behind  him  in  a  threatening  and  menacing  manner,  as  though 
he  intended  to  draw  a  weapon,  and  that  his  acts  and  conduct  were 
such  as  to  engender  in  the  mind  of  defendant  a  reasonable  belief 

that was  armed  and  intended  to  draw  a  pistol  and  shoot 

defendant,  and  that  under  such  circumstances  ^defendant  shot 
,  th.en  defendant  should  be  acquitted.*' 

12961(0).    Ml8tonrl 

The  court  instructs  the  jury  that,  to  justify  a  killing  on  the 
ground  of  self-defense,  it  must  appear  that  the  party  killing  was 
apprehensive,  in  consequence  of  the  acts  and  conduct  of  the  party 
killed,  that  some  great  bodily  injury  to  himself  was  impending, 
and  about  to  fall  on  him,  and  that  such  killing  was  necessary  to 
prevent  such  injury,  either  apparent  or  actual.  Therefore,  if  you 
believe  from  the  evidence  that,  in  consequence  of  the  acts  and  con- 
duct of ,  either  alone  or  acting  with  another  at  the  time  the 

fatal  shot  was  fired,  the  defendant  had  reasonable  cause  to  believe, 

•«  Boykln  v.  State,  38  So.  725,  86  er  Fore  v.   Statew  23   So.   710.   75 

Miss.  481.  Miss.  727. 

•«  rang  ▼.  State,  23  So.  766. 
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and  did  believe,  that was  about  to  kill  him  or  do  him  some 

great  bodily  harm,  and  that  defendant  shot  to  prevent  such  design 
being  consummated,  then  your  verdict  should  be  for  defendant. 
But  you  must  say  from  the  evidence,  under  all  the  facts  and  cir- 
cumstances before  you,  whether  the  defendant  did  have  reason- 
able cause  for  such  apprehension.  If  he  did  not  have  reasonable 
cause  for  such  apprehension,  even  tiiough  he  believed  he  had,  you 
cannot  acquit  him  on  the  ground  of  self-defense.  It  is  not,  how- 
ever, necessary  that  the  danger  should  have  been  actual  or  real, 
or  that  the  danger  should  have  been  about  to  fall  upon  him.  All 
that  is  necessary  is  that  the  defendant  should  have  had  reasonable 
cause  to  believe  that  state  of  facts,  and  did  so  believe,  and  shot 

and  killed to  prevent  the  consummation  of  such  design  on' 

the  part  of .•• 

§  2961(10).    OkJahoma 

The  court  instructs  the  jury  that  a  person  need  not  be  in  actual 
imminent  peril  of  his  life  being  taken,  or  of  gfreat  personal  injury 
being  done  him,  and  if  the  jury  believe  that  the  defendant  had  rea- 
sonable grounds  to  believe  and  did  believe,  from  the  facts  as  they 
reasonably  appeared  to  him  at  the  time,  that  the  danger  was  so 
urgent  and  pressing,  or  apparently  so  urgent  and  pressing,  that  the 
defendant  could  not  avoid  the  necessity  of  killing  in  safety  to  him- 
self to  protect  himself  from  death  or  great  personal  injury,  then 
if  under  such  circumstances  the  killing  took  place  it  was  justifi- 
able.** 

§  2961(11).    Oregon 

You  are  instructed  that  the  law  regards  human  life  as  the  most 
sacred  of  all  interests  committed  to  its  protection,  and  there  can 
be  no  setting  up  of  self-defense  unless  the  necessity  of  taking  hu- 
man life  is  actual,  present,  urgent — ^unless,  in  a  word,  the  taking 
of  his  adversary's  life  is  the  only  reasonable  resort  of  the  pirty  to 
save  his  own  life  or  his  person  from  deadly  harm  or  severe  calamity 
felonious  in  its  character,  or  from  all  of  the  circumstances  he  had 
reasonable  ground  to  believe  his  life  or  person  was  in  such  grave 
danger.'* 

§  2961(12).   TMnessee 

I  charge  you  that  if  you  find  from  the  evidence  that  the  defend- 
ant was  sitting  peaceably  and  quietly,  and  did  nothing  to  bring  on 
the  difficulty  in  this  case,  and  if  you  find  that  C.  approached  the 
place  where  the  defendant  was  thus  sitting,  and  menaced  him  in 
such  language  and  tones  and  by  such  acts  as  caused  the  defendant 

««  State  V.  Hollinffsworth,  56  S.  W.  to  state  v.  Butler,  186  P.  55.  96 

1087,    156    Mo.    178.  Or.  219. 

••  Brantley  v.  State,  175  P.  fel,  15 
Okl.   O.  6. 
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to  be  apprehensive  for  his  life,  or  apprehensive  of  great  bodily 
harm,  and  if  you  find  that  the  deceased  undertook  to  intervene  and 
disarm  the  defendant  when  the  defendant  was  faultless,  and  thus 
committed  an  assault  upon  the  defendant  which  the  defendant 
apprehended  put  his  life  in  jeopardy,  either  from  C.  or  from  the 
deceased,  then  the  defendant,  if  he,  as  I  instructed  you,  was  appre- 
hensive for  his  life  or  great  bodily  harm,  would  have  the  right  to 
act  upon  such  apparent  danger,  and,  if  he  acted  in  good  faith,  he 
could  slay  his  adversaries  in  order  to  save  himself  from  death  or 
great  bodily  harm.'* 

f  2961(13).    Texas 

You  are  instructed  that  a  reasonable  apprehension  of  death  or 
great  bodily  harm  will  excuse  a  party  in  using  all  necessary  force 
to  protect  his  life  or  person,  and  it  is  not  necessary  that  there 
should  be  actual  danger,  provided  he  acted  upon  a  reasonable  ap- 
prehension of  danger  as  it  appeared  to  him  from  his  standpoint  at 
the  time,  and  in  such  case  the  party  acting  under  such  real  or  ap- 
parent danger  is  in  no  event  bound  to  retreat  in  order  to  avoid  the 
necessity  of  killing  his  assailant.    Now,  if  from  the  evidence  you 

believe  the  defendant  killed  the  said  ,  but  further  believe 

that  at  the  time  of  so  doing  the  deceased  had  made  an  attack  on 
the  defendant,  which  from  the  manner  and  character  of  it  and  the 
relative  strength  of  the  parties,  caused  the  defendant  to  have  a 
reasonable  expectation  or  fear  of  death  or  serious  bodily  injury, 
and  that,  acting  under  such  reasonable  expectation  or  fear,  the  de- 
fendant killed  the  deceased,  then  you  should  acquit  the  defendant.''^* 

You  are  instructed  that  if,  from  the  evidence,  you  believe  that 

the  defendant  shot  and  killed  the  said ,  but  further  believe 

that  at  the  time  of  so  doing  the  deceased  was  drawing  a  pis- 
tol, or  making  a  demonstration  as  if  to  draw  a  pistol,  which  caused 
the  defendant  to  have  a  reasonable,  expectation  or  fear  of  death,  or 
serious  bodily  injury  at  the  hands  of  deceased,  and  that,  acting 
upon  such  reasonable  expectation  or  fear,  the  defendant  shot  and 
killed  the  deceased,  then  you  should  acquit  him.'* 

You  are  instructed  that  if  you  believe  that  the  deceased,  at  the 
time  the  said  defendant  killed  him  made  some  demonstration  which 
was  calculated  to  produce  and  did  produce  in  the  mind  of  the  de- 
fendant the  reasonable  fear  that  the  deceased  was  in  the  act  of 
shooting  and  killing  or  doing  the  defendant  great  bodily  injury, 
and  even  though  you  believe  that  by  said  demonstration,  if  any, 
the  deceased,  did  not  in  fact  intend  to  shoot  or  kill,  and  did  not  in 

ra  Johnson  v.  State,  143  S.  W.  1134,  ts  Jackson  v.  State,  180  S.  W.  260, 

125  Tenn.  420,  Ann.  Cas.  1913C,  261.      78  Tex.  Cr.  R.  100. 

Ts  Zimmerman  y.  State,  215  S.  W. 
101,  85  Tex.  Cr.  R.  630. 
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fact  intend  to  inflict  some  bodily  injury  Upon  the  defendant,  then 
you  will  acquit  the  defendant  and  say  by  your  verdict,  "Not 
guilty."  '* 

The  court  instructs  the  jury  that  a  reasonable  apprehension  of 
death  or  serious  bodily  injury  will  excuse  a  person  in  the  use  of  all 
necessary  force  to  protect  his  life  or  person,  and  it  is  not  necessary 
that  there  should  be  actual  danger,  provided  he  acts  upon  a  rea- 
sonable apprehension  of  danger  as  it  appeared  to  him,  from  his 
standpoint  at  the  time,  and  in  such  cases  the  party  acting  under 
such  real  or  apparent  danger  is  in  no  event  bound  to  retreat  in 
order  to  avoid  the  necessity  of  killing  his  assailant.  If  from  the 
evidence  you  believe  that  at  the  time  the  defendant  killed  the  de- 
ceased the  said was  making,  or  was  about  to  make,  an  at- 
tack upon  the  defendant  with  a  pistol^  aqd  that  the  manner  and 
character  of  such  attack,  and  the  relative  strength  of  the  parties 
and  the  defendant's  knowledge  of  the  character  and  disposition  of 
the  deceased,  caused  him  to  have  a  reasonable  expectation  or  fear 
of  4cath  or  serious  bodily  injury,  and  that,  acting  under  such  rea- 
sonable expectation  or  fear,  the  defendant  cut  and  killed  the  de- 
ceased, or  if,  after  hearing  all  of  the  evidence,  you  have  a  reason- 
iable  doubt  as  to  whether  the  defendant  acted  in  self-defense  as  the 
same  is  herein  explained  to  you,  then  you  will  acquit  him  and.  say 
by  your  verdict,  "Not  guilty."  '* 

You  are  instructed  that  homicide  is  permitted  by  law  and  is  jus- 
tifiable when  inflicted  for  the  purpose  of  preventing  the  offense  of 
murder,  maiming,  disfiguring,  or  other  serious  bodily  injury,  when 
the  killing  takes  place  under  the  following  circumstanee? :  (1)  It 
must  reasonably  appear  by  the  acts,  or  by  words  coupled  with  the 
acts,  of  the  person  killed,  that  it  was  the  purpose  and  intent  of  such 
person  to  commit  one  of  the  offenses  above  named;  (2)  the  kill- 
ing must  take  place  while  the  person  killed  was  in  the  act  of  com- 
mitting the  offense,  or  after  some  act  done  by  him  showing  evi- 
dently an  intent  to  comijiit  such  oflFense.  So,  upon  this  issue,  you 
are  charged  that  the  defendant  would  be  justifiable  in  killing  de- 
ceased, if  it  is  shown  to  have  been  done  to  prevent  the  deceased 
from  murdering,  maiming,  or  disfiguring  him,  or  if  it  is  sho^vn 
that  at  the  very  time  of  the  killing,  or  immediately  preceding  such 
killing,  the  deceased  had  made,  or  was  in  the  act  of  making,  some 
hostile  demonstration  towards  defendant,  such  as  produced  in  his 
mind  a  reasonable  fear  or  expectation  of  death  or  of  some  serious 
bodily  injury ;  but  in  that  case,  to  justify  the  killing,  it  must  rea- 
sonably appear  from  the  acts,  or  words  coupled  with  the  acts,  of 
the  deceased,  that  he  intended  to  murder,  maim,  disfigure,  or  in- 

T4  Manly  v.  State,  176  S.  W.  724,  ts  Roberts  v.  State,  108  S.  W.  100, 
76  Tex.  Cr.  R.  606.  74  Tfex.  Cr.  R.  150, 
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flict  some  serious  bodily  injury  upon  defendant,  and  the  killing 
must  have  taken  place  while  deceased  was  in  the  act  of  committing 
such  offense,  or  after  some  act  done  by  him  showing  evidently  an 
intention  to  commit  such  offense.  Therefore,  if  you  believe  from 
the  evidence  that  defendant  at  the  time  of  the  homicide  believed 
that  his  life  was  in  danger,  such  fear  being  produced  by  hostile 
acts  on  the  part  of  deceased,  and  that  at  the  time  he  fired  the  fatal 
shot  (if  he  did  so)  it  reasonably  appeared  to  defendant,  from  all 
the  circumstances  of  the  case,  viewed  from  defendant's  standpoint 
alone,  that  deceased  was  about  to  shoot  him  with  a  pistol,  then 
defendant  would  be  justifiable  in  killing  deceased;  and,  if  you  so 
believe,  you  will  acquit  defendant,  though  it  may  appear  as  a  fact 
that  defendant  was  in  no  danger  at  the  time  of  the  homicide.''^ 

I  2961(14).   WashlRBton 

The  jury  are  instructed  that  a  person  assailed  has  no  right  to 
take  the  life  of  his  assailant,  even  if  he  believes  his  own  life  in 
danger,  when  the  assault  is  without  a  weapon  of  any  kind,  and 
when  there  is  no  reasonable  ground  for  the  belief,  by  the  person 
attacked,  that  his  person  is  in  imminent  danger  of  death  or  great 
bodily  harm,  but  that  an  ordinary  battery  is  all  that  is  intended, 
and  all  that  he  has  reasonable  ground  to  fear  from  the  acts  of  his 
assailant ;  while  a  person  is  not  bound  to  retreat  from  a  place  where 
he  has  a  right  to  remain,  and  may  lawfully  repel  a  threatened  as- 
sault,  and  to  that  end  may  use  force  enough  to  repel  the  assailant, 
yet  he  has  no  right  to  repel  a  threatened  assault  with  naked  hands 
by  the  use  of  a  deadly  weapon,  in  a  deadly  manner,  unless  he  hon- 
estly believes,  and  has  reasonable  grounds  to  believe,  that  he  is  in 
imminent  danger  of  death  or  great  bodily  harm." 

§  2962.     Same — Assault  with  hand  or  fist 
See,  also,  ante,  {  2961(14). 

Gentlemen  of  the  jury,  I  charge  you  that  an  assault  with  the 
hand  or  fist  never  justifies  or  excuses  a  homicide  under  ordinary 
circumstances,  and  it  is  for  you  to  decide  whether  the  facts  in  this 
case  are  within  the  ordinary  reason  or  not.'* 

§  2963.    Right  to  kill  to  avoid  great  bodily  harm 

The  court  instructs  the  jury  that  the  law  gives  a  person  the 
same  right  to  use  such  force  as  may  be  reasonably  necessary,  un- 
der the  circumstances  by  which  he  is  surrounded,  to  protect  him- 
self from  great  bodily  harm  as  it  does  to  prevent  his  life  being 

T«  Matthews  v.  State,  58  S.  W.  86,  ts  George  v.  State,  40  So.  961,  145 

42  Tex.  O.  Ri  81.  Ala.  41,  117  Am.  St  Rep.  17. 

"  state  V.  Churchill,  100  P.  309,  52 
Wash.  210. 
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taken.  He  may  excusably  use  this  necessary  force  to  save  him- 
self from  any  felonious  assault.'^ 

§  2964.    Fear  of  bodily  injury  less  than  felony 

You  are  instructed  that  it  should  be  voluntary  manslaughter,  if 
you  are  satisfied  that  the  facts  and  circumstances  surrounding  the 
accused  were  such  as  to  excite  the  fears  of  a  reasonable  man  that 
some  bodily  harm,  less  than  a  felony,  was  imminent  or  impend- 

§  2965.    Belief  by  defendant  in  danger  and  reasonable  cause  for 
such  belief  as  justification  for  killing 

§  2965(1).    Alabama 

You  are  instructed  that  it  is  not  necessary  under  the  evidence  in 
this  case  that  defendant  should  have  been  actually  in  danger  of 
death  or  great  bodily  harm  at  the  time  be  shot ,  if  you  be- 
lieve that  he  shot  him,  or  that  retreat  would  have  really  increased 

his  peril,  in  order  for  him  to  be  justified  in  shooting .    He 

had  the  right  to  act  on  the  appearance  of  same  at  the  time,  taken 
in  the  light  of  all  the  evidence,  and  he  had  the  right  to  interpret 

the  conduct  of in  the  light  of  any  threats  that  the  evidence 

proved  — to  have  made  against  defendant.  If  the  circum- 
stances attending  the  shooting  were  such  as  to  justify  a  reasonable 
mind  in  the  belief  that  he  was  in  danger  of  great  bodily  harm  or 
death,  and  that  he  could  not  have  retreated  without  adding  to  his 
peril,  and  he  honestly  believed  such  to  be  the  case,  then  he  had 

the  right  to  shoot in  his  own  defense,  although  as  a  matter 

of  fact,  he  was  not  in  actual  danger,  and  retreat  would  not  have 
endangered  his  personal  safety,  and  if  the  jury  believe  that  defend- 
ant acted  under  such  conditions  and  circumstances  as  above  set 
out,  the  burden  of  showing  that  he  was  not  free  from  fault  in  bring- 
ing on  the  difficulty  is  on  the  state,  and  if  not  shown  the  jury  should 
acquit  defendant.** 

The  court  charges  the  jury  that  the  bare  fear  of  the  commission 
of  the  offense,  to  prevent  which  defendant  used  a  deadly  weapon, 
is  not  sufficient  to  justify  it,  but  the  circumstances  must  be  suffi- 
cient to  excite  the  fears  of  a  reasonable  man,  and  the  attacking 
party  must  have  acted  under  the  influence  of  such  fears  alone. 
It  is  not  necessary,  however,  to  justify  the  use  of  a  deadly  weapon, 
that  the  danger  be  actual.  It  is  enough  that  it  be  apparent  danger; 
such  an  appearance  as  will  induce  a  reasonable  person  in  defend- 
ant's position  to  believe  that  he  was  in  immediate  danger  of  great 

7»  Langston  v.  State,  75  So.  716,  16  ««  Goodman  v.  State,  40  S.  B.  922, 

Ala.  App.  123;  Black  v.  State,  59  So.  122  Ga.  111. 

692,  5  Ala.  App.  87;  Twltty  v.  State,  «i  Richardson  v.  State,  68  So.  57, 

53  So.  308,  168  Ala.  59.  191  Ala.  21. 
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bodily  harm.  Upon  such  appearance  the  party  may  act  with  safe- 
ty, nor  will' he  be  held  accountable,  though  it  would  appear  after- 
wards that  the  indications  upon  which  he  acted  were  wholly  fal- 
lacious, and  that  he  was  in  no  actual  peril.  The  rule  in  such  case 
is  this :  What  would  a  reasonable  person,  a  person  of  ordinary  cau- 
tion, judgment,  and  observation,  in  the  position  of  defendant,  see- 
ing what  he  saw,  and  knowing  what  he  knew,  honestly  believe  from 
the  situation  and  these  surroundings?  If  such  reasonable  person, 
so  placed,  would  have  been  justified  in  believing  himself  in  such 
imminent  danger,  then  defendant  would  be  justified  in  believing 
himself  in  such  peril,  and  in  acting  upon  such  appearances.** 

S  2965(2).   Arkansas 

The  court  instructs  the  jury  that  the  defendant  was  entitled  to 
act  upon  appearances,  and  if  the  language  and  conduct  of  deceased 
was  such  as  to  induce  in  the  mind  of  a  reasonable  man,  under  all 
the  circumstances  then  existing,  and  viewed  from  the  standpoint 
of  the  defendant,  a  fear  that  death  or  great  bodily  harm  was  about 
to  be  inflicted  by  the  deceased  upon  the  defendant,  it  does  not  mat- 
ter if  such  danger  was  real  or  only  apparent;  and,  if  defendant 
acted  in  necessary  self-defense  from  real  and  honest  convictions  as 
to  the  character  of  the  danger,  he  should  be  acquitted,  even  though 
he  was  mistaken  as  to  the  extent  of  the  danger.** 

S  2965(3).    Colorado 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  prisoner  struck  the  fatal  blow  under  a  reasonable  fear  of 
receiving  great  bodily  harm  at  the  hands  of  the  deceased,  and  that 
the  blow  was  dictated  by  such  fear,  then  they  will  find  the  defendant 
not  guilty.** 

The  court  instructs  the  jury  that  actual  and  positive  danger  is 
not  indispensable  to  justify  self-defense.  If  the  jury  believe  from 
the  evidence  that  the  defendant  was  assaulted  in  such  a  way  as 
to  induce  in  him  a  reasonable  and  well-grounded  belief  (and  would 
have  induced  such  a  belief  in  a  reasonable  person)  that  he  was  ac- 
tually in  danger  of  losing  his  life,  or  receiving  great  bodily  harm, 
under  the  influence  of  such  apprehension  he  will  be  justified  in  de- 
fending himself,  whether  the  danger  was  real  or  only  apparent.** 

{  2965(4).    Delaware 

The  court  instructs  the  jurjr  that  no  one  may  take  the  life  of 
another,  even  in  the  exercise  of  the  right  of  self-defense,  unless 
there  is  no  other  available  means  of  escape  from  death  or  great 

•2  BailQy  v.  State,  65  So.  422,  11  »«  May  v.  People,  6  P.  816,  8  Colo. 

Ala.  App.  8.  210. 

es  Lee  v.  State,  172  S.  W.  1025,  116  as  May  v.  People,  »  P.  816,  8  Colo. 

Ark.  588.  210. 


§  2965(4)  INSTRUCTIONS  TO  JURIES  3288 

bodily  harm.  If  the  jury  arc  satisfied  from  the  evidence  that  the 
deceased  first  attacked  the  prisoner,  and  that  from  the  character 
of  such  attack  the  prisoner  had  reasonable  cause  to  believe,  and  did 
believe,  that  he  was  in  imminent  danger  of  death  or  great  bodily 
harm,  and  that  he  had  no  other  reasonable  means  of  avoiding  or 
preventing  death  or  great  bodily  harm,  then  the  killing  of  the  de- 
ceased was  a  justifiable  act  of  self-defense,  and  the  prisoner  should 
be  acquitted  of  any  crime  whatever.** 

You  are  instructed  that,  in  defending  himself  from  injury,^a  per- 
son is  not  obliged  to  wait  until  he  is  struck  by  an  impending  blow, 
for  if  a  weapon  be  raised  in  order  to  shoot  or  strike,  or  the  danger 
of  other  personal  violence  be  imminent,  the  party  in  such  danger 
may  protect  himself  by  striking  the  first  blow.  And  when  one  is 
so  assaulted  upon  a  sudden  affray,  and,  in  the  opinion  of  the  jury, 
honestly  believes,  on  reasonable  and  sufficient  grounds,  that  he  was 
in  imminent  danger  of  being  killed  or  seriously  injured,  he  would 
have  the  right  to  employ  a  deadly  weapon  in  self-defense.  But  in 
exercising  such  a  right  at  the  risk  of  killing  or  injuring  his  assail- 
ant, he  must  be  closely  pressed  by  him,  and  when  retreat  or  escape 
is  possible,  he  must  retreat  as  far  as  he  safely  can,  in  good  faith, 
with  an  honest  intent  to  avoid  the  violence  and  peril  of  the  assault.*' 

i  2965(5).    Illinois 

The  court  instructs  the  jury  that  the  law  is:  If  a  person  is  as- 
saulted, in  such  a  way  as  to  produce  in  the  mind  of  a  reasonable 
person  a  belief  that  he  is  in  actual  danger  of  losing  his  life,  or  of 
suffering  great  bodily  harm,  he  will  be  justified  in  defending  him- 
self, although  the  danger  be  not  real,  but  only  apparent.  Such  a 
person  will  not  be  held  responsible  criminally  if  he  acts  in  self- 
defense,  from  real  and  honest  convictions  as  to  the  character  of 
the  danger  induced  by  reasonable  evidence,  although  he  may  be 
mistaken  as  to  the  extent  of  the  actual  danger.** 

§  2965(6).    iMNaaa 

The  jury  are  instructed  that  if  the  assault  of  the  attacking  party 
be  of  such  a  character  and  so  imminent  as  to  warrant  the  party 
assaulted,  considering  his  situation  and  apparent  surroundings,  to 
believe  that  he  is  in  danger  of  the  loss  of  life  or  great  bodily  harm, 
and  he  does  so  believe,  he  may  without  delay  use  such  means  as 
may  be  at  hand,  and  reasonably  seems  to  him  to  be  necessary  to 
repel  the  apprehended  danger  or  attack,  and  if  death  follows  as  a 
result  thereof,  he  will  not  be  guilty  of  an  unlawful  homicide,  and  if 
in  such  case  the  danger  appears  to  be  real,  and  is  reasonably  be- 

««  State   V.    Create,   86  A.  214,    4  «8  CtewB  v.  Peoplfi,  U  N.  E.  404, 

Boyce,  118.  120  III.  317, 

87  State  V.  De  Paolo,  84  A.  213,  3 
Boyce,  176. 
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lieved  by  hinl  to  be  so,  the  facti  if  such  be  the  fact,  that  the  danger 
was  not  real,  but  only  apparent,  and  in  fact  he  was  not  in  danger, 
would  not  render  him  guilty,  for  the  question  of  apparent 
necessity  as  well  as  the  amount  of  force  necessary  to  employ 
to  resist  an  attack  can  onl^  be  determined  from  the  standpoint  of 
the  defendant  at  the  time  and  under  all  existing  circumstances. 
Men  when  threatened  with  danger  must  determine  from  the  ap- 
pearance and  actual  state  of  facts  concerning  them  as  to  the  ne- 
cessity of  resorting  to  force  m  self-defense,  and,  if  they  act  with 
reasonable  and  honest  conviction,  they  will  not  be  held  responsi- 
ble for  a  mistake  as  to  the  extent  of  actual  danger  where  other 
judicious  men  would  have  likely  been  mistaken.** 

i  2965(7).    Kentnoky 

The  court  instructs  the  jury  that,  although  you  may  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant,  at  the 
time  and  place  stated  to  you  in  the  other  instructions  herein,  did 
shoot  and  wound  C.  with  a  pistol  loaded  with  powder  and  leaden 
balls  or  other  hard  substances,  yet  the  court  further  instructs  you 
that  if  you  shall  further  believe  from  the  evidence  a^  the  time  he 
did  so  he  had  reasonable  grounds  to  believe,  and  did  believe,  as 
it  then  appeared  to  him,  that  he  was  then  and  there  in  danger  of 
losing  his  life  or  suffering  great  bodily  harm  at  the  hands  of  said 
C,  and  as  it  then  appeared  to  him  there  was  no  other  safe  means, 
or  apparently  safe  means,  of  avoiding  said  danger,  either  real  or 
apparent,  except  to  shoot  the  said  C,  then  you  will  find  the  defend- 
ant not  guilty  on  the  grounds  of  self-defense.** 

You  are  instructed  that,  although  the  jury  may  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  shot  and 

killed with  a  pistol  loaded  with  powder  and  leaden  ball  as 

defined  by  the  first  or  second  instruction,  still  if  they  further  be- 
lieve from  the  evidence  that  at  the  time  he  did  said  shooting  and 
killing,  if  he  did  do  it,  he  believed,  and  had  reasonable  ground  to 
believe,  that  he  was  then  and  there  in  immediate  danger  of  death 
or  great  bodily  harm  then  about  to  be  inflicted  on  him,  or  which 
reasonably  appeared  to  the  defendant  about  to  be  inflicted  on  him, 
by  the  said ,  and  there  appeared  to  the  defendant  in  the  ex- 
ercise of  a  reasonable  judgment  no  other  safe  way  to  avert  the 
danger  or  to  the  defendant  apparent  danger,  if  any,  but  to  shoot 
and  kill  said ,  then,  in  that  event,  they  will  find  the  defend- 
ant not  g^uilty  on  the  ground  of  self-defense  or  apparent  neces- 
sity.** 

••  Rigsbr  ▼•  State,  91  N.  B.  925,  •!  Hargis  v.  Commonwealth,  123  S. 

174  Ind.  284.  W.  239,  135  Ky.  578» 

»o  Greer  v.  Ck>mmonwealth,  175  S. 
W.  665,  164  Ky.  396. 
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You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
accused,  at  the  time  of  the  shooting,  in  good  faith  believed,  and  had 
reasonable  grounds  to  believe,  that  he  was  in  immediate  danger  of 
loss  of  life  or  of  suflfering  great  bodily  harm  at  the  hands  of  said 

,  then  he  (the  accused)  had  the^right  to  use  such  means  as 

were  necessary,  or  apparently  necessary,  to  protect  himself  from 
such  impending  danger;  and  if,  in  so  doing,  he  shot  and  killed 
,  he  (the  accused)  is  excusable,  and  should  be  acquitted-** 

§  2965(8).    Louisiana 

You  are  instructed  that,  to  entitle  a  party  to  the  right  of  resort- 
ing to  this  extreme  measure  of  taking -the  life  of  another,  the  party 
committing  the  homicide  must  have  reason  to  believe,  and  must 
honestly  believe,  from  all  the  facts  and  circumstances  attending  and 
surrounding  the  homicide  and  immediately  preceding  it,  as  they 
appear  to  him,  that  he  is  in  imminent  danger  of  losing  his  life,  or 
suffering  great  bodily  harm.  That  the  danger  need  not  be  actual, 
but  it  is  quite  sufficient  if  the  danger  is  only  apparently  actual  and 
imminent,  to  the  honest  belief  of  the  person  taking  the  life  of  the 
assailant.  That  to  justify  this  honest  belief  there  must  have  been 
made  by  the  deceased,  immediately  preceding  the  mortal  blow  or  the 
firing  of  the  fatal  shot,  what  the  law  calls  an  overt  act.  That  the 
overt  act  is  such  a  felonious  assault,  or  hostile  demonstration,  as 
reasonably  puts  the  person  committing  the  homicide  in  honest  fear 
of  the  immediate  loss  of  life,  or  sufferance  of  great  bodily  harm. 
That  the  jury  must  find  from  all  the  facts  and  circumstances  at- 
tending and  surrounding  the  homicide  whether  or  not,  in  any  given 
case,  there  was  such  an  overt  act,  or,  in  other  words,  whether  there 
was  actual  or  apparent  immediate  danger  of  loss  of  life  or  the  suf- 
ferance of  great  bodily  harm  to  the  honest  belief  of  the  party  com- 
mitting the  homicide.*^ 

The  jury  are  instructed  that,  if  a  person  is  assaulted,  but  not  in 
such  a  way  as  to  endanger  his  life  or  to  threaten  him  with  great 
bodily  harm,  he  may  oppose  force  with  force,  and  use  such  force 
as  is  necessary  to  repel  the  assault,  but  no  more;  and  if,  in  the 
conflict  which  ensues,  his  adversary  threatens  to  kill  him  or  to  in- 
flict great  bodily  harm  upon  him,  he  may  then  kill  his  adversary  in 
defense  of  his  own  person.  But  a  conflict  not  apparently  endan- 
gering life  nor  threatening  great  bodily  harm  will  not  justify  or 
excuse  the  killing  of  his  assailant.  If  he  should  kill  under  such  cir- 
cumstances, he.  would  be  guilty  of  manslaughter  at  least.  To  jus- 
tify the  killing,  it  must  appear  that  his  life  was  in  danger,  or  that 
his  person  was  in  danger  of  receiving  great  bodily  harm,  and  the 

»2  Haverly   v.    Commonwealth,   23  »«  State  v.  Jackson,  77  So.  196,  142 

S.  W.  664,  95  Ky.  33.  La.  540,  L.  R.  A*  1918B,  1178. 
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circumstances  must  be  such  as  would  lead  a  reasonable  person  to 
that  conclusion.  In  such  circumstances,  it  is  not  necessary  that  he 
should  have  been  in  actual  danger  of  losing  his  life,  or  of  receiving 
great  bodily  harm,  but  there  should  exist  a  reasonable  appearance 
•of  danger,  and  he  must  have  believed  from  the  circumstances  sur- 
rounding him  that  his  life  was  in  danger,  or  that  his  person  was  in 
danger  of  receiving  great  bodily  harm,  although  such  danger  did 
not  actually  exist,  and  the  circumstances  guiding  him  in  his  con- 
clusion as  to  his  danger  must  have  been  reasonable,  and  such  as 
would  lead  a  reasonable  person  to  such  a  conclusion.  It  is  not 
enough  that  he  should  have  believed  himself  in  danger,  but  the 
facts  and  circumstances  must  have  been  such  that  the  jury  can 
say  that  he  had  reasonable  ground  for  such  belief.  In  determining 
whether  the  circumstances  were  such  as  to  make  his  belief  reason- 
able, the  jury  should  take  into  consideration  the  excitement  and 
confusion,  if  any  existed,  which  would  naturally  result  at  such  a 
time.  It  would  be  unjust  to  require  the  defendant  in  such  cir- 
cumstances to  possess  the  same  circumspection  and  cool  and  de- 
liberate judgment  in  estimating  danger,  or  the  choice  of  means 
of  repelling  it,  as  we  who  are  unaffected  by  the  excitement  or 
danger,  if  any  existed,  may  now  exercise  in  contemplating  it,  and 
it  would  be  to  ignore  the  law  of  our  being  and  to  require  a  degree 
of  perfection  to  which  we  have  not  attained.  Of  the  weight  the 
jury  should  give  to  these  considerations  no  safer  guard  can  be  found 
than  their  own  judgment,  based  upon  all  the  circumstances  then 
existing,  and  the  consideration  of  what  they,  with  an  honest  in- 
tent of  avoiding  danger,  without  necessarily  taking  life,  might  have 
done.** 

The  jury  are  instructed  that  when,  from  the  nature  of  the  at- 
tack, one  has  reasonable  ground  to  believe  there  is  a  design  to 
destroy  his  life,  or  commit  any  felony  upon  his  person,  the  killing 
of  the  assailant  will  be  justifiable  homicide,  although  it  should 
afterwards  appear  that  no  felony  was  intended.** 

I  2965(9).    Mississippi 

The  court  instructs  the  jury,  for  the  defendant,  that  if  they  be- 
lieve from  the  evidence  that  defendant  procured  the  ax  with  which 
he  struck  deceased  only  for  the  purpose  of  self-defense,  and  did 
not  intend  to  use  it  for  any  other  purpose,  and  that  the  conduct 
and  words  of  deceased  were  such  as  to  induce  in  (him)  a  reasona- 
ble belief  that  he  was  then  and  there  in  danger  of  great  bodily  harm 
at  the  hands  of  deceased,  and  that  (believing  act  was  necessary  for 

•4  State  Y.  Simon,  59  So.  975,  131  •»  State  y.  Chandler,  5  La.  Ann. 
La.  520.  489,  52  Am.  Dec.  599. 
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his  self-defense)  he  struck  the  fatal  blow,  they  must  find  defendant 
not  guilty .•? 

The  jury  are  instructed  that  if,  after  reviewing  all  the  evidence 
in  the  case,  the  jury  believe  that  the  fatal  shot  was  fired  by  defend- 
ant when  he  had  cause  to  believe,  and  did  believe,  that  he  was  in 

imminent  and  immediate  danger  of  being  killed  by ,  or  of 

receiving  great  bodily  harm  at  the  hands  of ,  then  the  jury 

must  acquit,  even  though  it  may  now  appear  that  the  defendant 
was  not  at  the  time  in  imminent  and  immediate  danger  of  being 

killed  by  ,  or  of  receiving  any  great  bodily  harm  at  his 

hands.*' 

The  court  instructs  the  jury  that  the  law  does  not  make  actual 
or  impending  danger  indispensable  to  the  exercise  of  the  right  of 
self-defense,  but  that  the  law  considers  that,  when  threatened  with 
danger,  one  is  obliged  to  judge  from  appearances  and  to  determine 
therefrom  as  to  the  actual  state  of  things  surrounding  him,  and  in 
such  case  if  one  act  from  hurried  consideration,  induced  by  reason- 
able evidence,  he  will  not  be  held  responsible  criminally  for  a  mis- 
take as  to  the  extent  of  the  actual  danger ;  but  if  the  jury  believe 
from  the  evidence  that,  at  the  time  of  the  shooting,  the  conduct  of 
the  deceased  was  such  as  to  excite  in  the  mind  of  a  reasonably  pru- 
dent man  the  belief  that  the  deceased  then  had  the  means  and  pur- 
posed then  to  kill  the  defendant,  or  to  do  him  some  great  bodily 
harm,  he  was  justified  in  anticipating  the  attack,  if  it  was  present, 
urgent,  and  otherwise  unavoidable,  except  by  flight,  and  protecting 
his  own  life  or  limb  by  taking  the  life  of  his  adversary,  even  though 
the  jury  in  the  light  of  subsequent  developments  may  believe  that 
the  danger  was  not  real,  but  only  apparent ;  and  if  the  jury  so  be- 
lieve, it  is  their  duty  to  acquit.** 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  defendant  and  M.  were  enemies,  and  that  when  they 
met  at  the  time  of  the  homicide  M.,  in  a  loud  and  angry  tone  of 
voice,  called  the  defendant  a  "damned  liar,"  or  a  "God  damned 
liar,"  and  immediately  threw  his  hand  behind  him  in  a  threatening 
and  menacing  manner,  as  though  he  intended  to  draw  a  pistol,  and 
that. his  acts  and  conduct  were  such  as  to  engender  in  the  mind 
of  defendant,  and  did  engender  in  the  mind  of  defendant,  a  rea- 
sonable belief  that  he  (M.)  was  armed  with  a  pistol,  and  was  at- 
tempting to  draw  it  to  shoot  defendant,  when  defendant  was  mak- 
ing no  assault  on  him,  and  that  defendant  shot  him  under  such  cir- 
cumstances, then  defendant  is  justifiable,  even  if  you  should  believe 
M.  was  unarmed  at  the  time.** 

••Blalock  V.  State,  31  So.  105,  79  •sMcCrory  y.  State,  25  So.  CTl. 

Miss.  517.  »» Fore   y.   State^   23    So.   710,    75 

»T  Johnson  y.  State,  30  So.  39,  79  Miss.  727. 
Miss.  42. 
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i  2965(10).    MHssoHrl 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  at  the  time  of  the  stabbing  of  the  deceased  the  defendant  had 
good  cause  to  believe  and  did  believe,  under  all  the  facts  and  cir- 
cumstances in  evidence,  that  deceased,  alone  or  along  with  others, 
was  about  to  kill  defendant,  or  do  him  great  bodily  harm,  and 
that  defendant  had  good  cause  to  believe  and  did  believe  that 
it  was  necessary  to  stab  the  deceased  in  order  to  prevent  such  ap- 
prehended danger,  then  the  jury  should  acquit  the  defendant  on 
the  ground  of  self-defense.^ 

The  court  instructs  the  jury  that  when  a  person  apprehends  that 
some  one  is  about  to  do  him  great  bodily  harm,  and  there  is  reason- 
able cause  for  believing  the  danger  imminent  that  such  design  will 
be  accomplished,  he  may  safely  act  upon  such  appearance,  and 
may  even  till  the  assailant,  if  that  is  necessary  to  avoid  the  ap- 
prehended danger;  and  the  killing  will  be  justifiable,  although  it 
may  afterwards  turn  out  that  the  appearances  were  false,  and  there 
was  in  fact  neither  design  to  do  him  serious  injury,  nor  danger 
that  it  would  be  done.  He  must  decide  at  his  peril  upon  the  force 
of  circumstances  in  wHich  he  is  placed,  for  that  is  a  matter  which 
will  be  subject  to  judicial  review;  but  he  will  not  act  at  his  peril 
of  making  that  guilt  if  appearances  prove  false  which  would  be 
innocence  had  they  proved  true.  If,  therefore,  you  believe  from 
the  evidence  that  at  the  time  of  the  killing  the  defendant  had  rea- 
sonable cause  to  apprehend,  and  did  apprehend,  a  design  on  the  part 
of  the  deceased  to  do  him  some  great  bodily  harm  or  to  take  his 
life,  and  that  defendant  had  reasonable  cause  to  apprehend,  and  did 
apprehend,  immediate  danger  of  such  design  being  accomplished, 
and  that  he  shot  and  killed  deceased  in  order  to  prevent  the  ac- 
complishment of  such  design,  then  you  will  find  the  defendant  not 
guilty,  on  the  ground  of  self-defense;  and  you  are  further  in- 
structed that  it  is  not  necessary,  in  order  to  find  the  defendant  not 
guilty,  on  the  ground  of  self-defense,  that  the  apprehended  danger 
should  have  been  actual  or  real,  or  about  to  fall  upon  him.  It  is 
sufficient  if  from  all  the  appearances  at  the  time  the  defendant  had 
reasonable  cause  to  apprehend,  and  did  apprehend,  a  design  on  the 
part  of  deceased  to  do  him  some  great  bodily  harm  or  to  take  his 
life,  and  that  he  shot  and  killed  the  deceased  in  order  to  prevent 
the  accomplishment  of  such  design.* 

i  2965(11).    Nebraska 

The  jury  are  instructed  that  in  this  case  the  defendant  sets  up  the 
plea  of  necessary  self-defense.    The  rule  of  law  on  the  subject  of 

1  State  y.  Price,  84  S.  W.  920,  186  2  state  v.  Hudspeth,  60  S.  W.  136, 
Mo.  140.  159  Mo.  17a 
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self-defense  is  this :  Where  a  man  in  the  lawful  pursuit  of  his  busi- 
ness is  attacked,  and  where  from  the  nature  of  the  attack  there  is 
reasonable  ground  to  believe  that  there  is  a  design  to  take  his  life 
or  to  do  him  great  bodily  harm,  and  the  party  attacked  does  so 
believe,  then  the  shooting  of  the  assailant  under  such  circumstances 
will  be  excusable  or  justifiable,  although  it  should  afterwards  ap- 
pear that  no  injury  was  intended,  ^nd  no  real  danger  existed.  The 
jury  are  instructed  that  if  they  find  from  the  evidence  that  at  the 
time  the  defendant  is  alleged  to  have  shot  said the  circum- 
stances surrounding  the  defendant  were  such  as  to  induce  a  rea- 
sonable and  well-founded  belief  that  defendant's  life  was  in  peril  or 
great  bodily  harm  impending  and  that  the  defendant,  in  doing  what 
he  then  did,  was  acting  from  instinct  of  self-preservation,  then  he 
is  not  guilty,  although  there  may  in  fact  have  been  no  real  or  actu- 
al danger.' 

§  2965(12).    New  Mexico 

The  court  instructs  the  jury  that  the  real  issue  'raised  in  thjs 
case  by  the  plea  of  self-defense  is  whether,  at  the  time  the  fatal 
shot  was  fired,  the  defendant  believed,  and  had  reasonable  grounds 
to  believe,  that  he  was  in  imminent  danger  of  death  or  great  bodily 
harm,  and  it  is  not  necessary  that  you  find  the  defendant  to  have 
been  in  actual  danger  at  the  time  he  fired;  but  if  you  find  from 
the  evidence  that  he  was  in  apparent  danger  of  death  or  great  bodily 
harm  at  the  time  he  fired  the  fatal  shot,  then  his  act  was  justifia- 
ble, and  in  determining  whether  or  not  the  defendant  was  in  ap- 
parent danger  you  are  to  view  the  circumstances  at  the  time  as 
they  appeared  to  him  situated  as  he  was  at  the  time.* 

§  2965(13).    North  Carollaa 

The  court  instructs  the  jury  that  the  defendant  contends  that, 
at  the  time  the  fatal  blow  was  given,  he  apprehended  or  believed 
that  the  deceased  was  about  to  take  his  life  or  do  him  great  bodily 
harm.  If  that  apprehension  or  belief  was  a  reasonable  one,  and 
the  defendant  acted  under  the  apprehension  or  belief  that  he  was 
going  to  suffer  death  or  great  bodily  harm,  he  was  justified  in  kill- 
ing the  deceased,  as  it  would  be  a  case  of  self-defense,  and  you 
will  acquit  the  defendant* 

I  296504).   Oklahoma 

You  are  instructed  that  the  defendant  in  this  case  admits  the 
killing  of  the  deceased,  but  contends  that  the  killing  was  justifiable 
on  the  ground  of  self-defense,  and  that,  viewed  from  his  standpoint, 
it  became  and  was  necessary,  in  order  to  save  his  own  life,  or  to 

« Coll  V.  State,  86  N.  W.  925,  62  «  State  v.  Blackwell,  78  S.  E.  316. 

Neb.  15.  162  N.  C.  672. 

*  State  V.  Vanslckel,  147  P.  457,  20 
N.  M.  190. 
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protect  himself  from  great  bodily  harm  at  the  hands  of  the  deceased^ 
to  take  the  life'  of  the  deceased ;  and  in  this  connection  you  are 
instructed  that  in  order  to  justify  a  homicide  on  the  ground  of  self- 
defense  it  is  not  necessary  that  the  party  killing  should  have  been 
in  actual  danger  of  losing  his  life,  or  of  receiving  serious  bodily 
injury  at  the  hands  of  the  person  killed  at  the  time  of  the  homi- 
cide, but  it  is  sufficient  to  justify  the  killing  if  the  acts  or  words, 
coupled  with  the  acts  of  the  party  killed,  viewed  from  the  defend- 
ant's standpoint,  were  such  as  to  reasonably  cause  the  party  killing 
to  apprehend  that  he  was  in  apparent  danger  of  losing  his  life,  or 
of  having  serious  bodily  injury  inflicted  upon  him  by  the  party 
killed;  he  would  be  justifiable  in  killing  his  antagonist,  and  it  is 
immaterial  whether  the  danger  was  real  or  not,  it  being  sufficient 
in  law  to  justify  the  homicide  if  it  only  be  apparent.* 

You  are  therefore  instructed  that  if  you  believe  from  the  evi- 
dence in  this  case  that  while  the  defendant  was  in  his  room  the  de- 
ceased came  into  said  room,  and  that  the  defendant  tried  to  get  him 
to  leave  the  room  and  to  leave  his  house,  and  while  thus  trying  to 
persuade  the  deceased  to  leave  that  the  deceased  threw  his  hand 
behind  him  to  his  hip  pocket  as  though  he  intended  to  draw  a  re- 
volver, and  the  defendant  in  good  faith  believed  that  he  was  about 
to  draw  a  pistol,  and  that  he  in  good  faith,  and  with  reasonable 
cause  as  viewed  from  his  standpoint,  believed  that  the  deceased 
was  about  to  do  him  great  bodily  harm,  or  take  his  life,  and, 
acting  under  the  circumstances,  he  shot  and  killed  the  deceased,  it 
will  be  justifiable  homicide,  and  it  would  be  immaterial  whether 
the  deceased  was  armed  or  not,  but  if  it  appeared  to  the  defendant 
that  he  was  armed,  and  that  he  was  about  to  draw  his  pistol  and 
do  him  great  bodily  harm  or  take  his  life,  the  kilUhg,  as  aforesaid, 
would  be  justifiable  on  the  ground  of  self-defense,  and  if  you  so  be- 
lieve from  the  evidence,  it  will  be  your  duty  to  return  a  verdict  of 
not  guilty ;  and  in  this  connection  you  are  instructed  that,  after  a 
full  and  fair  consideration  of  the  whole  case,  if  you  entertain  a  rea- 
sonable doubt  as  to  whether  the  killing  was  justifiable  as  defined 
to  you  in  these  instructions,  you  will  give  the  benefit  of  such  doubt 
to  the  defendant  and  acquit  him.'' 

You  are  instructed  what  is  meant  by  the  term  "reasonable  ex- 
pectation or  fear  of  death,  imminent  and  pressing,"  as  used  in  these 
instructions,  is  that  it  is  not  necessary  that  the  defendant  be  in 
any  real  danger,  but  apparent  danger  is  enough  to  excuse  him  in 
acting  in  self-defense ;  that  is,  a  danger  which  to  his  mind  was  real 
and  imminent,  and  that  the  defendant  at  the  time  he  fired  the  shot 

•  Creek  v.  State,  184  P.  917,  16  t  Creek  v.  State,  184  P.  917,  la 
Okl.  Cr.  492.  Okl.  Cr.  492. 
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that  took  the  life  of  the  deceased  was  about  to  suffer  or  receive 
great  bodily  injury  at  the  hands  of  the  deceased.* 

Gentlemen  of  the  jury,  you  are  further  instructed  that,  where 
the  evidence  shows  beyond  a  reasonable  doubt  that  the  homicide 
was  committed  by  the  defendant,  and  the  defendant  seeks  to  avoid 
the  responsibility  for  the  killing  on  the  grounds  of  self-defense,  the 
defendant  had  a  right  to  act  iii  his  own  necessary  self-defense  upon 
a  reasonable  apprehension  of  danger,  as  viewed  from  the  defend- 
ant's standpoint,  although  he  may  have  been  mistaken  as  to  the 
actual  extent  of  the  danger.  He  would  have  a  right  to  protect  his 
person  from  great  bodily  harm  or  injury  even  to  taking  the  life 
of  the  assailant,  if  it  reasonably  appears  by  acts  6r  by  words,  cou- 
pled with  the  acts  of  the  person  killed  that  it  was  the  purpose  and 
intent  of  such  person  to  do  the  defendant  great  bodily  harm  or  in- 
jury as  the  said  acts  or  surrounding  circumstances  would  reason- 
ably appear,  whether  real  or  apparent,  to  the  said  defendant  at  the 
time  of  the  homicide.  Therefore  if  you  believe  from  the  evidence 
that  the  said  defendant  intentionallv  shot  and  killed  the  said 
,  and  further  believe  that  at  the  time  of  so  doing  the  deceas- 
ed was  in  the  act  of  making  or  about  to  make  upon  him  an  attack, 
which  from  the  manner  and  character  thereof,  together  with  the 
weapons  used  or  attempted  to  be  used,  if  any,  caused  the  defend- 
ant to  have  a  reasonable  expectation  or  fear  of  death  or  serious 
bodily  injury  at  the  hands  of  deceased  as  viewed  from  the  defend- 
ant's standpoint  at  the  time  of  the  killing,  and  acting  under  such 
reasonable  expectation  or  fear  of  death  or  serious  bodily  harm  he 

intentionally  shot  and  killed  the  said ,  then  you  will  acquit 

him,  or  if  there  is  a  reasonable  doubt  in  your  minds  thereof,  you 
will  resolve  that  doubt  in  his  favor  and  acquit  him.* 

The  jury  are  instructed  that  if,  at  the  time  the  defendant  fired 
the  fatal  shot,  he  had  reasonable  grounds  to  apprehend  a  design 
on  the  part  of  the  deceased  to  take  his  life,  or  to  do  him  some  great 
personal  injury,  and  that  he  was  in  imminent  danger  of  such  de- 
sign being  accomplished,  and  he  fired  such  shot  while  laboring  un- 
der such  apprehensions,  believing  it  necessary  for  his  preservation 
or  safety,  then  the  firing  of  such  shot,  under  such  circumstances, 
was  justifiable  on  the  grounds  of  self-defense,  and  your  verdict 
should  be  not  guilty.^® 

The  court  instructs  the  jury  that  the  defendant  in  this  case  has 
taken  the  witness  stand  in  his  own  behalf,  and  has  admitted  that 
he  shot  the  deceased,  but  claims  that  such  shooting  was  done  in 

•  Creek  v.  State,  184  P.  917,  16  »o  Vance  v.  Territory,  105  P.  307,  S 
Okl.  Gr.  492.  OkL  Or.  208. 

•  Horn  V.  State,  164  P»  683,  13  OkL 
Cr.  354. 
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self-defense.  And  the  court  instructs  the  jury  that  the  law  on  the 
subject  of  self-defense  is  that  if  a  person  is  assaulted  in  such  a. way 
as  to  induce  in  him  a  reasonable  belief  that  he  is  in  actual  danger 
•  of  losing  his  life,  or  of  suffering  great  bodily  harm,  he  will  be  jus- 
tified in  defending  himself,  although  the  danger  be  not  real,  but 
only  apparent.  And  in  this  case,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  was  assaulted  by  the  deceased  in  such  a 
way  as  to  induce  in  the  defendant  a  reasonable  and  well-grounded 
belief  that  he  was  in  actual  danger  of  losing  his  life  or  of  suffer- 
ing great  bodily  harm,  then  he  was  justified  in  defending  himself, 
even  to  the  extent  of  taking  the  life  of  his  assailant,  although  the 
danger  was  not  real,  but  only  apparent.^ 

8  2965(15).    Orooon    • 

You  are  instructed  that  the  law  gives  to  every  man  the  right  of 
self-defense.  This  means  that,  if  a  man  is  assaulted,  he  may  de- 
fend his  life  or  his  person  from  great  bodily  harm.  He  may  repel 
force  by  force  and  he  may  resort  to  such  force  as  under  the  cir- 
cumstances .surrounding  him  may  be  reasonably  necessary  to  repel 
the  attack  upon  him,  even  to  the  taking  of  the  life  of  his  adver- 
sary. If,  then,  you  should  find  in  the  consideration  of  this  case 
the  defendant  honestly  believed  that  he  was  being  feloniously  as- 
saulted, and  did  honestly  believe  on  reasonable  grounds  that  he 
was  then  and  there  in  danger  of  death  or  great  bodily  harm,  he 
would  be  justified  in  defending  himself  even  to  the  extent  of  tak- 
ing the  life  of  his  adversary.** 

I  2965(16).    Pennsylvania 

You  are  instructed  that,  although  the  defendant  was  not  in  ac- 
tual imminent  peril  of  his  life,  or  of  great  bodily  harm  at  the  time 
of  the  killing,  he  cannot  be  convicted  of  murder  in  the  first  degree, 
if  in  good  faith  he  reasonably  believed  from  the  facts,  as  they  ap- 
peared to  him  at  the  time,  that  he,  the  defendant,  was  in  such  im- 
minent peril,  even  if  it  afterwards  appears  that  he  was  mistaken, 
if  the  defendant  believed  he  had  no  other  means  of  escape.** 

You  are  instructed  that,  if  the  jury  find  that  the  deceased  ap- 
proached the  defendant  in  a  threatening  manner,  and  the  defend- 
ant had  a  reasonable  belief  of  great  bodily  harm,  although  mistak- 
en, he  cannot  be  convicted  of  murder  in  the  first  degree,  if  the  jury 
believe  from  the  evidence  that  the  prisoner  believed  further  that 
he  had  no  other  means  of  escape.** 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 

iiWeUs  V.  Territory,   78   P.  124,  isOommonweaitb  ▼.  McKwayne,  70 

14  OkL  436.  A.  809,  221  Pa.  449. 

tt2  State  V.  Butler,  186  P.  65,  96  i*  Commonwealth    v.    McKwayne, 

Or.  219.  70  A.  809,  221  Pa.  449. 
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that  the  prisoner  had  reason  to  believe  that  it  was  necessary  to 
shoQt  to  prevent  the  deceased  from  inflicting  grievous  bodily  in- 
jury upon  him,  and,  so  believing,  did  shoot  to  save  himself  from 
such  injury,  the  shooting  was  excusable,  and  your  verdict  should 
be  that  of  not  guilty.** 

S  2965(17).    Texas 

You  are  mstructed  that,  in  order  to  justify  a  homicide,  the  at- 
tack must  be  such  as  produces  reasonable  expectation  of  fear  of 
death  or  some  serious  bodily  injury.  It  is  not  necessary  in  the 
right  of  self-defense  that  the  danger  should  in  fact  exist,  but  if  it 
reasonably  appears  from  the  circumstances  of  the  case  that  the 
danger  exists,  such  person  threatened  with  such  apparent  danger 
has  the  same  right  to  defend  against  it  and  to  the  same  extent  that 
he  would  have  if  the  danger  were  real,  and  to  determine  whether 
or  not  there  was  reason  to  believe  that  danger  did  exist,  the  ap- 
pearances must  be  viewed  from  the  standpoint  of  the  person  who 
acted  upon  them,  and  from  no  other  standpoint^* 

You  are  instructed  that  a  reasonable  apprehension  of  death  or 
serious  bodily  injury  will  excuse  a  person  in  the  use  of  all  neces- 
sary force  to  protect  his  life  or  his  person,  and  it  is  not  necessary 
that  there  should  be  actual  danger  providing  he  acts  upon  a  rea- 
sonable apprehension  of  danger  as  it  appeared  to  him  from  his 
standpoint  at  the  time,  and  in  such  cases  the  party  acting  under 
such  real  or  apparent  danger  is  in  no  event  bound  to  retreat  in 
order  to  avoid  the  necessity  of  killing  his  assailant  or  apparent  as- 
sailant. If  from  the  evidence  you  believe  that,  at  the  time  the  de- 
fendant killed  the  deceased,  the  said  deceased  was  making,  or  was 
about  to  make,  an  attack  upon  the  defendant,  and  from  the  man- 
ner and  character  of  such  attack  the  defendant  had  a  reasonable 
expectation  or  fear  of  death  or  serious  bodily  injury,  and  that  act- 
ing under  such  reasonable  expectation  or  fear  the  defendant  shot 
and  killed  the  deceased,  then  in  such  event  you  will  find  the  de- 
fendant not  guilty." 

You  are  instructed  that  a  reasonable  apprehension  of  death  or 
great  bodily  harm  will  excuse  a  party  in  using  all  necessary  force 
to  protect  his  life  or  person,  and  it  is  not  necessary  that  there 
should  be  actual  danger,  provided  he  acted  upon  a  reasonable  ap- 
prehension of  danger  as  it  appeared  to  him  from  his  standpoint  at 
the  time,  and  in  such  case  the  party  acting  under  such  reaJ  or  ap- 
parent danger  is  in  no  event  bound  to  retreat  in  order  to  avoid 
the  necessity  of  killing  his  assailant.** 

IB  Commonwealth  v.  McGowan,  42  i^  Waters  v.  State,  192  S.  W.  77S, 

A.  S65,  189  Pa.  641,  69  Am.  St.  Rep.  80  Tex.  Gr.  R,  573. 

836.  18  Jackson  v.  State,  180  S   W.  260, 

i«Blvens  v.  State,  108  S.  W.  962,  78  Tex..  Or.  R.  lOQ. 
82  Tex.  Cr.  R.  278. 
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You  are  instructed  that,  if  you  shall  believe  from  the  evidence 

that  defendant  killed ,  yet  if  you  believe  the  deceased  made 

an  attack  on  the  defendant  then  indicating  a  purpose  to  take  the 
life  of  the  defendant,  or  of  doing  him  some  serious  bodily  injury, 
or  if  from  the  acts  or  words  of  the  deceased  at  the  time  it  then  rea- 
sonably appeared  to  the  defendant  that  he  was  in  danger  of  los- 
ing his  life,  or  of  suffering  serious  bodily  injury  at  the  hands  of 
the  deceased,  even  though  there  was  no  actual  danger  in  fact,  but 
only  apparent  danger,  and  that  such  danger  reasonably  appeared 
to  the  defendant  to  be  imminent  and  pressing,  viewing  the  matter 
from  the  standpoint  of  the  defendant  alone,  and  in  the  light  of  the 
circumstances  as  they  then  reasonably  appeared  to  the  defendant, 

and  under  such  circumstances  defendant  shot  and  killed  , 

if  you  so  find,  in  either  event,  you  should  acquit  the  defendant.** 

You  are  instructed  that  an  attack  upon  the  person  of  am  indi- 
vidual, in  order  to  justify  homicide,  must  be  such  as  produces  a 
reasonable  expectation  or  fear  of  death  or  some  serious  bodily  in- 
jury. But,  in  this  connection,  you  are  instructed  that  it  is  not 
necessary  to  the  right  of  self-defense  that  the  danger  did  in  fact 
exist ;  if  it  reasonably  appears  from  the  circumstances  of  the  case 
that  danger  existed,  the  person  threatened  with  such  apparent 
danger  had  the  same  right  to  defend  against  it  and  to  the  same 
extent  that  he  would  have  were  the  danger  real,  and,  in  determin- 
ing whether  there  was  reason  to  believe  that  danger  did  exist,  the 
appearance  must  be  viewed  from  the  standpoint  of  the  defendant 
and  from  no  other  standpoint.** 

You  are  instructed  that,  if  you  believe  that  at  the  time  of  the 
killing,  if  any,  the  deceased  by  his  acts  and  conduct,  or  by  his  acts 
coufJled  with  his  words,  if  any,  reasonably  induced  the  defendant 
to  believe  that  he  was  about  to  attack  the  defendant  with  a  deadly 
weapon,  or  a  weapon  which  would!  probably  cause  the  defendant's 
death  or  some  serious  bodily  injury;  or  if  by  the  acts  of  the  de- 
ceased, or  his  acts  coupled  with  his  words,  if  any,  it  reasonably  ap- 
peared to  defendant  at  the  time  from  his  standpoint  that  the  de- 
ceased was  then  about  to  attack  him,  defendant,  with  a  deadly 
weapon,  or  a  weapon  which  would  probably  cause  the  defendant's 
death  or  some  serious  bodily  injury,  and  if  the  same  was  reason- 
ably calculated  to  create  in  the  mind  of  the  defendant,  and  did 
create  in  his  mind  a  reasonable  expectation  Or  fear  of  death  or  some 
serious  bodily  injury,  and  you  further  believe  that  the  defendant 
then  and  there  moved  and  actuated  by  such  reasonable  expectation 
or  fear  of  death  or  serious  bodily  injury,  if  any,  shot  and  killed  the 
deceased,  then,  under  such  circumstances,  the  same  would  be  ii? 

J«Eads  V.  State,  176  S.  W.  574,  76  «<  Carey  v.  SUte^  167  S.  W.  366, 
Tex.  Cr.  E.  647.  'i4  'lex.  Or.  R.  112. 
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his  lawful  self-defense,  and»  if  you  so  believe  from  the  evidence, 
you  will  acquit  the  defendant;  and  if  the  deceased  was  armed  at 
the  time  he  was  killed  and  was  making  such  attack  on  defendant, 
and  if  the  weapon  used  by  him  and  in  the  manner  of  its  use  were 
such  as  were  reasonably  calculated  to  produce  death  or  serious 
bodily  harm,  then  the  law  presumes  the  deceased  intended  to  mur- 
der or  aimed  to  inflict  serious  bodily  injury  upon  the  defendant.** 

You  are  instructed  that  it  is  not  essential  to  the  right  of  self- 
defense  that  the  danger  should  in  fact  exist  It  may  be  only  ap- 
parent and  not  real.  If  it  reasonably  appears  from  the  circum- 
stances of  the  case  that  danger  existed,  the  person  threatened  with 
such  apparent  danger  has  the  same  right  to  defend  against  it,  and 
to  the  same  extent  that  he  would  were  the  danger  real.  And  in 
determining  whether  or  not  there  was  reason  to  believe  that  dan- 
ger did  exist,  the  appearances  must  be  viewed  from  the  standpoint 
of  the  person  acting  on  them,  and  from  no  other  standpoint.  Now 
if  you  shall  find  and  believe  from  the  evidence  that  the  defendant 

shot   and   killed  ,  but  further  believe  that,  at   the   time 

of  so  doing,  the  acts  and  conduct  of  the  deceased  toward  the  de- 
fendant were  such  as  to  indicate  a  present  purpose  on  the  part  of 
the  deceased  to  take  the  life  of  the  defendant  or  of  doing  him  se- 
rious bodily  injury,  or  if  from  the  acts  or  conduct  of  the  deceased 
at  the  time  it  reasonably- appeared  to  the  defendant  that  he  was  in 
such  danger,  and  that  it  was  then  imminent  and  pressing,  viewing 
the  matter  from  the  standpoint  of  the  defendant  alone,  and  that 

under    such    circumstances    defendant    shot    and  killed    ^ 

he  would  be  justified  in'  so  doing,  and  in  the  event  you  so  find  you 
should  acquit  the  defendant,  or  if  you  have  a  reasonable  doubt, 
under  the  foregoing  instructions,  as  to  whether  or  not  the  defend- 
ant was  justifiable  in  killing  the  deceased,  then  you  will  acquit 
him.** 

You  are  instructed  that  if,  from  the  evidence,  you  believe  be- 
yond a  reasonable  doubt  that  the  defendant  killed  the  said , 

but  you  further  believe  that  at  the  time  of  so  doing  the  deceased 
had  made  an  attack  on  him,  which  from  the  manner  of  it,  and  all 
the  facts  and  circumstances  surrounding  the  parties  at  the  time, 
and  the  defendant's  knowledge  of  the  character  and  disposition  of 
the  deceased,  caused  him  to  have  a  reasonable  expectation  or  fear 
of  death  or  serious  bodily  injury,  and  that,  acting  under  such  expec- 
tation or  fear,  the  defendant  killed  the  deceased,  then  you  should 
acquit  him;  and  if  the  deceased  was  armed  at  the  time  he  was 
killed  and  was  making  such  attack  on  the  defendant,  and  if  the 
weapon  used  by  him  and  the  manner  of  its  use  were  such  as  were 

'*!  Kelly  V.  State,  151  S.  W.  304,  68         t2  Tifer  v.  State,  141  S.  W.  089,  64 
Tex.  Cr.  R.  317.  •  Tex.  Cr.  R.  203. 
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reasonably  calculated  to  produce  death  or  serious  bodily  injury, 
then  the  law  presumes  that  the  deceased  intended  to  murder  or 
aimed  to  inflict  serious  bodily  injury  on  the  defendant.  And  if  the 
deceased  made  demonstrations  as  if  he  were  armed,  and  as  if  he 
were  about  to  draw  a  weapon,  the  defendant  had  the  same  right  to 
act  as  if  the  deceased  had  been  armed.'^ 

.  You  are  instructed  that  homicide  is  permitted  and  justified  by 
law,  when  committed  for  the  purpose  of  protecting  one  against  an 
unlawful  attack  producing  a  reasonable  fear  or  expectation  of 
death  or  serious  bodily  injury.    If  you  find  that  the  defendant  did 

shoot  and  kill  the  said with  a  pistol,  and  if  you  believe  that 

at  the  time  he  so  shot  and  killed  the  said that  said 

had  made,  or  was  making,  or  was  in  the  act  of  making,  an  unlaw- 
ful attack  upon  the  defendant  of  such  a  character  as  to  put  the 
defendant  in  danger  of  death  or  serious  bodily  injury,  or  of  such 
character  as  to  cause  it  reasonably  to  appear  to  the  defendant, 
viewed  from  his  standpoint,  that  he  was  in  danger  of  death  or 

serious  bodily  harm,  and  that  he  killed  the  said to  protect 

himself  against  such  attack,  you  will  find  the  defendant  not  guilty. 
A  person  has  the  same  right  to  defend  hin^self  against  the  reason- 
able appearance  of  danger,  as  he  has  against  actual  danger;  and 
in  determining  whether  or  not  it  reasonably  appeared  to  the  de- 
fendant that  he  was  in  such  danger  you  will  view  the  case  from  the 
standpoint  of  the  defendant,  and  view  the  facts  and  circumstances 
of  the  case  as  they  then  reasonably  appeared  to  him.  A  party  at- 
tacked is  never  bound  to  retreat,  but  may  stand  his  ground  and 
make  his  defense,** 

I  2t65(18).  WaslHngton 

You  are  further  instructed  that  a  person  need  not  be  in  actual 
imminent  peril  of  his  life  or  limb  or  of  great  bodily  harm  before 
he  may  defend  himself.  It  is  sufficient  if  he,  in  good  faith,  has  a 
reasonable  belief  from  the  circumstances  that  appear  to  him  at 
the  time  that  he  is  in  imminent  peril  or  danger,  and  if  he  honest- 
ly believes  such  to  be  the  case,  then  he  has  a  right  to  act  in  self- 
defense.  When  a  man  without  fault  on  his  part  is  suddenly  and 
violently  assaulted  under  circumstances  such  as  to  induce  or  cause 
in  his  mind  an  honest  belief  or  a  reasonable  apprehension  that  he 
is  in  danger  of  life  or  limb  and  the  assault  is  of  such  a  character 
as  to  make  an  attempted  retreat  hazardous,  he  may  use  the  neces- 
sary force  to  prevent  the  threatened  injury;  and,  where  one  is  as- 
saulted at  a  place  where  he  has  a  right  to  be,  he  need  not  retreat, 
but  he  may  stand  his  ground  and  defend  himself  and  repel  force  by 

«»  Barnes  v.  State,  133  S.  W.  887,  2*  aark  v.  Stat^  120  S.  W.  179, 
61  Tex.  Cr.  R.  37.  56  Tex.  Cr.  R.  293. 
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force  even  to  the  extent  of  taking  life.  However,  in  relation  to  the 
law  of  self-defense,  one  cannot  claim  its  benefits  after  he  has  inten- 
tionally placed  himself  where  he  knows  or  believes  he  will  have 
to  invoke  its  aid.  Circumstances  justifying  assault  for  the  pur- 
poses of  self-defense  must  be  such  as  to  render  it  unavoidable.  If 
you  believe  from  the  evidence  beyond  reasonable  doubt  that  the 
defendant  could  have  avoided  any  conflict  between  himself  and 

without  increasing  the  danger  to  himself,  it  was  his  duty 

to  avoid  such  conflict  and  so  render  a  resort  to  the  law  of  self- 
defense  unnecessary.  The  right  of  self-defense  is  based  upon  the 
broad  ground  of  necessity  which  is  evidenced  by  a  real  or  appar- 
ent exhibition  of  force,  superinducing  a  reasonable  apprehension 
of  imminent  danger  which  justifies  the  use  of  force  to  repel  force, 
but  without  such  necessity  the  right  to  resort  thereto  does  not 
exist.  If  you  find  from  the  evidence  in  this  case  that  at  the  time 
and  place  alleged  in  the  information,  the  defendant  had  a  right  to 
be  at  the  place  where  the  evidence  shows  him  to  have  been,  and 
that  he  honestly  believed  himself  to  be  in  imminent  danger  of  life 
or  limb  or  of  great  bodily  harm. at  the  hands  of  said wheth- 
er he  was  in  actual  danger  or  not,  and  that  he  was  without  fault, 
then  I  instruct  you  that  it  will  be  your  duty  to  acquit  the  defend- 
ant.** 

§  2965(19).    West  VlrglBla 

The  court  instructs  the  jury  that  when  one  without  fault  is  at- 
tacked by  another  in  such  a  manner  or  under  such  circumstances 
as  to  furnish  reasonable  grounds  for  apprehending  a  design  to 
take  away  his  life  or  to  do  him  some  great  bodily  harm,  and  there 
is  reasonable  ground  for  believing  the  danger  imminent  that  such 
design*  will  be  accomplished,  and  the  person  assaulted  has  reason- 
able ground  to  believe,  and  does  believe,  such  danger  is  imminent, 
he  may  act  upon  such  appearances,  and,  without  retreating,  kill 
his  assailant,  if  he  has  reasonable  grounds  to  believe,  and  does 
believe,  that  such  killing  is  necessary  In  order  to  avoid  the  ap- 
parent danger;  and  the  killing  under  such  circumstances  is  ex- 
cusable, although  it  may  afterwards  turn  out  that  the  appearances 
were  false, — ^that  there*  was  in  fact  neither  design  to  do  him  some 
serious  injury,  nor  danger  that  it  would  be  done;  but  of  all  this 
the  jury  must  judge  from  all  the  evidence  and  circumstances  of 
the  case.** 

The  jury  are  instructed,  with  respect  to  the  imminency  of  the 
danger  which  threatened  the  defendant  and  the  necessi^  of  the 
killing,  that  he  is,  in  the  first  instance,  the  judge,  and  if  the  jury, 

3B  state  r.  Lance,  162  P.  574,  94  2e  State  y.  Allen,  30  S.  B.  209,  45 
Wash.  484.  W.  Va.  05. 
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viewing  the  action  of  defendant  from  his  standpoint  at  tht  time 
of  the  killing,  believe  from  all  the  facts  and  circumstances  in  the 
case  that  defendant  had  reasonable  ground  for  belief,  and  did  be- 
lieve, the  danger  was  imminent,  and  that  the  killing  was  neces- 
sary to  preserve  his  own  life  or  to  protect  himself  from  great  bod- 
ily hafm,  he  is  excused  from  using  a  deadly  weapon  in  his  de- 
fense; otherwise,  he  is  not." 


§  2966.    Necessity  of  belief  of  defendant  in  danger 

{  296$ (I).    MIssoHri 

The  court  instructs  the  jury  that  they  cannot  acquit  the  defendant 
on  the  ground  of  self-defense  unless  they  believe  from  the  evidence 
in  the  case,  on  both  sides,  that  defendant  had  reasonable  ground  to 
believe,  and  did  believe,  that  deceased  was  about,  then  and  thfere, 
to  take  his  (defendant's)  life  or  to  do  him  some  gresit  bodily  harm, 
and  that  the  danger  of  his  doing  so  was  then  and  there  imminent 
and  impending;  and  in  this  connection  the  court  further  instructs 
the  jury  that  if  the  defendant  did  not  have  reasonable  cause  to  be- 
lieve, and  did  not  believe,  that  at  the  time  and  place  of  the  shoot- 
ing and  killing,  as  set  forth  in  the  indictment,  that  such  danger  was 
imminent  and  impending,  and  if  they  believe  from  the  evidence 
that  defendant  could,  with  safety  to  himself,  have  avoided  thus 
shooting  and  killing  deceased  at  the  time  and  by  the  means  men- 
tioned in  the  indictment  he  did  such  shooting  and  killing,  but,  not- 
withstanding he  could,  with  safety  to  himself,  have  avoided  such 
shooting  and  killing,  he  then  and  there  willfully,  feloniously,  on 
purpose,  and  of  his  malice  aforethought,  as  heretofore  defined  in 
these  instructions,  with  a  pistol,  as  set  forth  in  the  indictment,  shot 
and  killed  deceased,  you  will  find  him  guilty  of  murder  in 'the  second 
degree,  and  assess  his  punishment  as  hereinbefore  provided.*' 

§  2966(2).    Texas 

The  jury  are  instructed  that  self-defense  is  founded  upon  the 
law  of  nature,  and  cannot  be  superseded  by  any  law  of  society; 
but  self-defense  is  a  defensive,  not  an  offensive  act,  and  it  must  not 
in  any  case  exceed  the  bounds  of  defense  and  prevention.  There 
must  at  least  be  an  apparent  necessity  to  ward  off  by  force  some 
unlawful  and  violent  attack.  The  important  question  for  the  jury 
to  determine  is:  (1)  Was  the  defendant  in  present  danger  of  death 
or  serious  bodily  injury,  or  were  the  circumstances  such  as  to  afford 
him  reasonable  grounds  to  believe  himself  to  be  in  such  danger? 
(2)  Was  the  killing  done  in  good  faith,  to  protect  himself  from  such 
danger  or  threatened  danger?    If  both  these  questions  can  be  an- 

«T  state  V.  Cain,  20  W.  Va.  679.  as  state   v.    McKenzie,    76    S.    W, 

1015,  177  Mo.  699. 
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swered  in  the  afRrtnative,  &en  the  killing  would  be  in  sdf-defense 
and  justifiable.** 

§  2967.    Necessity  that  belief  in  danger  and  not  spirit  of  revenge 
should  actuate  defendant 

I  2967(1).   Arizona 

You  are  instructed  that  the  question  for  you  to  determine  is  not 
only  whether,  as  a  matter  of  fact,  the  deceased  then  and  there  at- 
tempted or  threatened  to  murder  any  person,  or  to  do  some  great 
bodily  injury  to  any  person ;  but  you  should  consider  whethejr  the 
defendant,  in  the  position  in  which  he  was  then  placed,  and  with  the 
light  and  knowledge  which  he  then  had  upon  the  subject,  had  rea- 
sonable ground  to  believe  that  the  deceased  intended  to  kill  him  or 
do  him  some  great  bodily  injury ;  and  if  the  circumstances,  as  they 
came  to  his  knowledge  at  that  time,  were  sufficient  to  excite  the 
fears  of  a  reasonable  person  that  the  deceased  was  about  to  murder 
any  person,  or  to  commit  a  felony,  or  to  do  him  a  great  bodily  in- 
jury, and  that  the  danger  thereof  was  imminent,  and  if,  acting  upon 
these  fears  alone,  the  defendant  killed  the  deceased  to  protect  him- 
self therefrom,  then  such  killing,  under  such  circumstances,  was 
justifiable.** 

i  2967  (2]r.    Georgia 
You  are  instructed  that  a  bare  fear  or  a  mere  apprehension  of  a 

shooting  to  prevent  which  a  killing  was  done  will  not  justify  it. 
The  circumstances  must  be  such  as  to  excite  the  reasonable  fears  in 
a  rational  mind,  and  the  person  shooting  must  act  under  the  influ- 
ence of  such  fears,  and  not  in  a  spirit  of  revenge.  Not  only  must  the 
shooting  be  in  defense,  but  it  must  be  absolutely  necessary  to  pre- 
vent the  attack  and  injury  on  the  person  shooting,  or  the  person 
shooting  must  really  and  honestly  so  believe  at  the  time,  and  in 
good  faith  act  upon  such  belief,  and  not  in  a  spirit  of  revenge.**^ 

I  2967(3).    Illinois 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendatit  did  not  renew  the  fight,  but  in  good  faith 
sought  to  decline  any  further  struggle,  yet,  if  they  further  believe, 
from  the  evidence,  that  the  defendant  had  no  reason  to  believe  that 

— intended  to  take  his  life,  or  to  inflict  on  him  great  bodily 

harm,  or  to  have  any  thing  more  than  a  fair  fight,  and  that  he 
struck  the  blow  in  revenge,  or  in  a  reckless  spirit,  then  the  defend- 
ant is  not  entitled  to  claim  exemption  from  punishment  on  the 

•a*  Freeman  r.  State   (Gr.  App.)  72  si  Frazier  t.  State,  88  S.  £.  S48^ 

S.  W.  185.  112  Ga.  868. 

«o  Morgran  v.  Territory,  64  P.  421, 
7  Ariz.  224. 
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ground  that  the  killing  was  in  self-defense.  It  must  appear  that  the 
defendant  not  only  really  and  in  good  faith  endeavored  to  decline 
any  further  struggle,  or  to  escape  from  his  assailant  before  the 
blow  was  given,  but  it  must  also  appear  that  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  reasonable  person,  and  that 
the  defendant  really  acted  under  the  influence  of  those  fears,  and 
not  in  a  spirit  of  revenge,  to  entitle  the  defendant  to  an  acquittal  on 
the  ground  of  a  justifiable  homicide.** 

§  2968.  Necessity  of  reasonHble  ground  to  apprehend  danger  to  life 
I  2068(1).    Alabama 

The  court  instructs  the  jury  that  the  bare  fear  of  the  commission 
of  the  offense,  to  prevent  which  the  defendant  used  a  deadly  weapon, 
is  not  sufficient  to  justify  it;  but  the  circumstances  must  be  suffi- 
cient to  excite  the  fears  of  a  reasonable  man,  and  the  attacking 
party  must  have  acted  under  the  influence  of  such  fears  alone.  It 
is  not  necessary,  however,  to  justify  the  use  of  a  deadly  weapon, 
that  the  danger  be  actual.  It  is  enough  that  it  be  apparent  danger ; 
such  an  appearance  as  will  induce*  a  reasonable  person  in  defendant's 
position  to  believe  that  he  was  in  immediate  danger  of  .great  bodily 
harm.  Upon  such  appearances  the  party  may  act  with  safety; 
nor  will  he  be  held  accountable,  though  it  would  afterwards  appear 
that  the  indication  upon  which  he  acted  was  wholly  fallacious,  and 
that  he  was  in  no  actual  peril.  The  rule  in  such  a  case  is  this : 
What  would  a  reasonable  person,  a  person  of  ordinary  caution, 
judgment,  and  observation,  in  the  position  of  the  defendant,  seeing 
what  he  saw  and  knowing  what  he  knew,  honestly  believe  from 
this  situation  and  these  surroundings?  If  such  reasonable  person, 
so  placed,  would  have  been  justified  in  believing  himself  in  immi- 
nent danger,  then  the  defendant  would  be  justified  in  believing  him- 
self in  such  peril,  and  in.  acting  upon  such  appearance.** 

The  court  charges  the  jury  the  apparent  necessity  which  will  ex- 
cuse the  taking  of  human  life  under  the  doctrine  of  self-defense,  in 
cases  of  hpmcide,  involves  two  considerations:  First,  the  defend- 
ant himself  must  have  entertained  an  honest  belief  in  the  existence 
of  such  necessity ;  and,  second,  the  circumstances  surrounding  him 
must  have  been  such  as  to  impress  a  reasonable  man  under  the 
same  state  of  facts  with  the  belief  in  his  imminent  peril  and  in  the 
existence  of  an  urgent  necessity  to  take  the  life  of  the  assailant  as 
the  only  apparent  alternative  of  saving  his  own  life,  or  else  of  the 
preventing  the  infliction  on  defendant  of  grievous  bodily  harm.** 

•*  Reins  V.  People,  30  111.  256.  34  Bluett  v.  State,  44  So.  84,  151 

ss  Black  y.  State,  59  Sa  602,  5  Ala.  Ala.  41 ;  Bondurant  v.  State,  27  So. 
App.  87.  776,  125  Ala.  31. 
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9  2968(2).    Arliaasas 

The  court  instructs  the  jury  that,  in  ordinary  cases  of  one  person 
killing  another  in  self-defense,  it  must  appear  that  the  danger  was 
so  urgent  and  pressing  that  in  order  to  save  his  own  life,  or  to  pre- 
vent his  receiving  great  bodily  harm,  the  killing  of  the  other  was 
necessary,  and  must  also  appear  that  the  person  killed  was  the  as- 
sailant, or  that  the  slayer  had  really  and  in  good  faith  endeavored 
to  decline  any  further  contest  before  the  mortal  blow  or  injury 
was  given.  To  be  justified,  however,  in  acting  on  the  facts  as  they 
appear  to  him,  the  defendant  must  honestly  believe,  without  fault 
or  carelessness  on  his  part,  that  the  danger  is  so  urgent  and  pressing 
that  it  is  necessary  to  kill  his  assailant  in  order  to  save  his  life,  or 
to  prevent  his  receiving  great  bodily  injury.  He  must  act  with  due 
circumspection.  If  there  was  no  danger,  and  his  belief  in  the  ex- 
istence thereof  be  imputable  to  negligence,  he  is  not  excused,  how- 
ever honest  his  belief  may  be.'* 

The  court  instructs  the  jury  that  the  defendant  in  entering  his 
plea  of  not  guilty  seeks  to  justify  the  killing  in  this  case  by  alleging 
that  he  killed  ■     in  his  necessary  self-defense.    The  defense  of 

justification  as  claimed  by  the  defendant  turns  upon  the  answer  to 
one  question,  and  that  is:  What  was  the  deceased  doing  at  the 
time  the  defendant  fired  the  fatal  i^hot  or  shots?  To  establish  the 
plea  of  self-defense,  you  must  find  that,  at  the  time  the  f^tal  shot  or 
shots  were  fired,  there  was  some  conduct  on  the  part  of  the  de- 
ceased, some  overt  act,  some  demonstration  or  apparent  demonstra- 
tion which  induced  in  the  mind  of  the  defendant,  while  acting  in 
good  faith  and  as  a  reasonably  prudent  person  under  all  circum- 
stances surrounding  the  fatal  encounter  as  they  then  appeared  to 
him,  an  honest  belief  that  he  was  in  great  danger  of  losing  his  life 
or  of  receiving  g^eat  bodily  harm.  But  a  mere  honest  belief  on  the 
part  of  the  defendant  that  the  killing  was  necessary  is  not  sufficient ; 
in  addition  to  that  it  must  appear  that  the  circumstances  were  such 
as  made  it  reasonable  for  him  to  entertain  such  belief  as  the  circum- 
stances appeared  to  him  acting  as  a  reasonable  person.** 

You  are  instructed  that  a  bare  fear  of  those  offenses,  to  prevent 
which  the  homicide  is  alleged  to  have  been  committed,  shall  not  be 
sufficient  to  justify  the  killing.  It  must  appear  that  the  circum- 
stances were  sufficient  to  excite  the  fears  of  a  reasonable  person,  and 
that  the  party  killing  really  acted  under  this  influence,  and  not  in 
the  spirit  of  revenge.*' 

The  court  instructs  you  that  in  determining  whether  or  not  de- 

B5  Adkisson  v.  State,  218  S.  W.  167,  «t  Plumley  v.  State,  171  S.  W.  925, 

142   Ark.   34.  116   Ark.    17. 

>•  Branscuin  v.  State,  203  S.  W.  13, 
134  Ark.  66. 
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fendant  acted  within  his  rights  under  the  law  of  self-defense,  you 
may  render  the  question  very  simple  by  adopting  the  rule  which 
the  court  now  instructs  you  is  the  law,  as  follows :  First.  In  so  far 
as  is  possible,  you  are  to  place  yourself  in  the  position  and  under  the 
circumstances  surrounding  the  defendant  at  the  time  of  the  shoot- 
ing, acting  without  carelessness  on  his  part,  as  those  circumstances 
and  his  position  have  been  disclosed  by  the  evidence,  viewing  it 
from  the  standpoint  of  the  defendant  at  the  time,  as  you  believe 
from  the  evidence  it  appeared  to  him,  you  will  ask :  (1)  Did  it  ap- 
pear to  the  defendant  at  the  time  he  fired  the  fatal  shot>  acting  with- 
out carelessness  on  his  part,  that  he  was  in  danger  of  losing  his 
life  or  of  receiving  great  bodily  harm  at  the  hands  of  the  defendant? 
(2)  If  it  did  so  appear,  did  the  defendant  reach  the  conclusion  that 
he  was  in  danger  of  losing  his  life  or  of  receiving  great  bodily  harm 
at  the  hands  of  the  deceased  after  the  exercise  of  such  caution  and 
prudence  in  judging  the  appearance  and  circumstances  by  which  he 
was  surrounded  as  appeared  to  him  to  be  reasonably  consistent  with 
his  safety  ?  •• 

You  are  instructed  that,  before  the  defendant  can  justify  the  kill? 
ing  of  deceased  upon  the  grounds  of  self-defense,  it  must  appear  to 
him  at  the  time  as  a  reasonable  person  that  the  danger  of  losing 
his  own  life  or  receiving  a  great  bodily  injury  at  the  hands  of  the 
deceased  was  so  urgent  and  pressing  that  the  killing  was  necessary 
to  save  his  own  life,  or  prevent  his  receiving  great  bodily  injury. 
He  must  have  acted  with  due  caution  and  circumspection.  If  there 
was  no  danger,  and  his  belief  in  the  existence  thereof  be  imputable 
to  negligence,  he  is  not  excused,  however  honest  the  belief  may  be. 
He  must  have  used  all  reasonable  means  in  his  power,  consistent 
with  his  safety,  to  avoid  the  danger  and  avert  the  necessity  of 
killing  the  deceased.'* 

You  are  instructed  that  a  bare  fear  of  these  offenses,  to  prevent 
which  the  homicide  is  alleged  to  have  been  committed,  shall  not  be 
sufficient  to  justify  the  killing.*® 

I  2968(3).    C»lorailo 

The  court  instructs  the  jury  that  it  was  for  the  prisoner,  from  the 
appearances  and  the  actual  state  of  things  surrounding  him,  to  de- 
termine as  to  the  necessity  of  resorting  to  self-defense ;  and  if  the 
jury  believe  from  the  evidence  that  defendant  stabbed  ■  upon 
an  honest  belief,  based  upon  what  had  immediately  before  occurred, 
and  upon  all  the  surrounding  circumstances,  that  he  was  in 
danger  of  great  bodily  harm,  such  killing  is  a  killing  in  self-defense, 

8«  Plumley  v.  Stote,  171  S.  W.  925,  *o  Hanklns  v.  Stote,  145  S.  W.  524, 

116  Ark.  17.  103  Ark.  28. 

99  Brnder  v.  State,  161  S.  W.  1067, 
110  Ark.  402. 
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although  the  jury  are  satisfied  that  in  fact  no  real  danger  of  the. 
infliction  of  great  bodily  harm  existed.  Our  statute  says  that  a 
bare  fear  of  such  danger  shall  not  be  sufficient  to  justify  the  killing. 
It  must  appear  that  the  circumstances  were  sufficient  to  excite  the 
fears  of  a  reasonable  person,  and  that  the  party  killing  really  acted 
under  the  influence  of  those  fears,  and  not  in  a  spirit  of  revenge.^^ 

I  2966(4).   Conneotlout 

The  court  instructs  the  jury  that  a  man  may  thus  do  what  seems 
reasonably  necessary  under  the  circumstances  in  which  an  assault 
is  made  upon  him  to  preserve  himself  from  personal  danger,  with 
this  limitation :  That  he  must  not  take  the  life  of  a  fellow  being 
who  is  assaulting  him  when  such  fellow  being  is  doing  no  more 
•  than  committing  an  ordinary  assault  and  battery  upon  him,  but  only 
in  case  of  extreme  necessity  as  the  only  practicable  method  of  sav- 
ing his  own  life  or  protecting  himself  from  great  bodily  harm,  and 
even  then  he  must  not  have  brought  upon  himself  the  necessity 
which  he  set  up  in  his  defense  by  beginning  or  continuing  the  fight. 
A  man  who  is  attacked  by  another  under  circumstances  which  de- 
note an  intention  to  take  his  life  or  to  do  him  great  bodily  harm  may 
lawfully  kill  the  assailant,  provided  he  uses  such  means  as  he  rea- 
sonably can  to  avoid  the  necessity.  It  is  only  when  the  circutn- 
stahces  are  such  as  to  authorize  a  reasonable  belief  that  the  assault 
is  made  by  the  first  aggressor  with  a  design  to  take  life  or  inflict 
extreme  bodily  harm  that  a  man  would  be  justified  in  attempting  to 
kill  the  assailant  or  using  violence  upon  him  likely  to  kill  him. 
What  it  is  reasonably  necessary  to  do  in  making  a  defense  against 
the  first  aggressor  depends  upon  all  the  circumstances  of  the  par- 
ticular case,  the  nature  of  the  attack,  and  the  degree  of  danger  in 
which  an  accused  person  was  at  the  time,  or  reasonably  believed  he 
was  in.  If  the  circumstances  at  the  time  reasonably  appear  to 
him  to  indicate  great  danger,  and  he  acts  upon  such  belief,  he  will 
not  be  deprived  of  the  benefit  of  the  law  of  self-defense  because  in 
fact  the  danger  was  less  than  he  reasonably  believed  it  to  be.  It 
will,  of  course,  be  a  question  for  the  jury  whether  the  circumstances 
were  such  as  could  reasonably  give  him  the  belief  in  the  existence 
of  such  great  danger.** 

I  2968(5).    Delaware 

You  are  instructed  that,  in  order  to  justify  or  excuse  the  accused 
in  striking  the  fatal  blow,  it  is  not  sufficient  that  he  at  the  time  be- 
lieved himself  to  be  in  danger  of  death  or  great  bodily  harm  at 
the  hands  of  the  deceased ;  but  the  circumstances  must  have  been 
such  as  to  justify  a  reasonable  man  in  such  belief,  and,  further,  that 

«i  May  y.  People,  6  P.  816,  8  Colo.  m  State  v.  Pertiins,  91  A.  2/66^  88 
210.  Conn.  860,  L.  R.  A.  1915A«  73« 
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there  was  no  reasonable  way  of  avoiding  or  escaping  from  such 
danger  except  by  slaying  the  assailant.*' 

I  2968(6).    Florida 

You  are  instructed  that  men  do  not  hold  their  lives  at  the  mercy 
of  the  unreasonable  fears  or  excessive  cowardice  of  others,  and  if 

from  such  motives  the  defendant  killed ,  if  you  find  that  he 

did  kill  him,  without  any  lawful  reason  for  so  doing,  he  could  not 
justify  his  acts,  if  he  committed  any,  as  being  in  self-defense  unless 
he  had  used  all  reasonable  means  in  his  power  consistent  with 
his  own  safety,  to  avoid  the  danger  and  avert  the  necessity  of  kill- 
ing   ,  if  he  did  kill  him,  and  you  lare  to  determine  from  the 

evidence  whether  he  has  used  such  reasonable  means.  If  you  be- 
lieve from  the  evidence  that  the  defendant  acted  in  his  lawful  self- 
defense  in  killing ,  if  you  find  he  did  kill  him,  or  if  you  en- 
tertain a  reasonable  doubt  whether  the  defendant  was  acting  within 
his  lawful  rights  of  self-defense,  you  should  find  him  not  guilty.** 

8  2968(7).    Georgia 

You  are  instructed  that  the  danger  must  be  imminent  or  appar- 
ently so,  and  he  must  not  kill  upon  an  imaginary  fear.  He  must 
have  some  justification,  or  some  ground  for  such  fear.** 

I  2968(8).    Idaho 

You  arc  instructed  that  a  bare  fear  of  the  commission  of  any  of 
the  offenses  mentioned  in  the  second  and  third  subdivisions  of  the 
preceding  instruction,  to  prevent  which  homicide  may  be  lawfully 
committed,  is  not  sufficient  to  justify  it;  but  the  circumstances 
must  be  sufficient  to  excite  the  fear  of  a  reasonable  person,  and  the 
party  killing  must  have  acted  under  the  influence  of  such  fears 
alone.** 

I  2968(9).    Iowa 

The  jury  arc  instructed  that,  to  justify  the  taking  of 


life  in  self-defense,  it  must  appear  from  the  evidence  that  the  de- 
fendant not  only  really  and  in  good  faith  endeavored  to  decline  any 

further  combat,  and  to  escape  from ,  before  the  fatal  blow 

was  given,  but  it  must  also  appear  that  the  circumstances  were 
such  as  to  excite  the  fears  of  a  reasonable  person  that in- 
tended to  take  his  life,  or  to  inflict  on  him  a  great  bodily  harm; 
and,  further,  that  the  defendant  really  acted  under  the  influence  of 
these  fears,  and  not  in  a  spirit  of  revenge.*'' 

"State  V.   Cephus,  67   A.  150,  6  *«  State   v.    Lyons,    64   P.   236.   7 

Pennewill,  160.  Idaho,  530. 

*4  Pelham  v.  State,  70  So.  87,  70  «7  state  v.  Bone,  87  N.  W.  607, 114 

Fla.  295.  Iowa,  537. 

«ft  Sbort  y.  State,  80  S.  E.  8^  140 
Oa-  780. 
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I  2968(10).    Michigan 

You  are  instructed  that  in  no  case  is  human  life  to  be  lightly  dis- 
regarded, and  if  you  should  find,  beyond  a  reasonable  doubt,  that 

defendant  shot  and  killed through  mere  cowardice,  or  from 

intentionally  pointing  his  gun  at  him,  and  carelessly  shooting  to 
frighten  him  away,  and  under  circumstances  which,  as  they  appear- 
ed to  him  at  the  time  of  the  shooting,  were  not  sufficient  to  induce 
in  him  a  reasonable  belief  that  he  was  in  danger  of  bodily  harm,  the 
law  will  not  justify  the  killing  on  the  ground  of  self-defense.*' 

§  2968(1  i).     Mis8iMippl 

The  jury  are  instructed  that,  while  the  jury  should  put  themselves 
in  the  place  of  the  defendant,  and  judge  of  his  act  by  the  facts  and 
circumstances  by  which  he  was  surrounded,  they  should  not  give 
him  the  benefit  of  personal  timidity  or  needless  fear.*® 

§  2968(12).    Missouri 

The'jury  arc  instructed  that  it  is  not  necessary,  in  order  to  acquit 
on  the  ground  of  self-defense,  that  the  danger  should  have  been 
actual  or  real,  or  that  the  danger  should  have  been  impending  and 
about  to  fall.  All  that  is  necessary  is  that  defendant  had  cause  to 
believe,  and  did  believe,  those  facts.  On  the  other  hand,  it  is  not 
enough  that  defendant  should  have  so  believed.  He  must  have  had 
reasonable  cause  to  so  believe.  Whether  or  not  he  had  reasonable 
cause  is  for  you  to  determine  under  all  the  facts  and  circumstances 
given  in  evidence.  If  you  believe  from  the  evidence  that  defendant 
did  not  have  reasonable  cause  for  such  belief,  you  cannot  acquit 
him  on  the  ground  of  self-defense,  although  you  may  believe  that 
the  defendant  really  thought  that  he  was  in  danger.  If  upon  a 
consideration  of  all  the  evidence  in  the  case,  including  that  upon  the 
question  of  self-defense,  jou  have  a  reasonable  doubt  of  defendant's 
guilt,  you  should  acquit  him.** 

The  court  instructs  the  jury  that  the  defendant  admits  the  shoot- 
ing and  wounding,  but  claims  that  he  acted  in  self-defense.  Upon 
this  question  the  court  instructs  you  that  if  you  find  from  the  evi- 
dence that  when  defendant  shot  and  wounded  said he  had 

reasonable  cause  to  believe,  and  did  believe,  that  said was 

about  to  take  his  life  or  do  him  some  great  personal  injury,  and, 
further,  that  he  had  reasonable  cause  to  believe,  and  did  believe, 
that  it  was  necessary  for  him  to  shoot  and  wound  said in  or- 
der to  protect  himself  from  such  danger,  then  he  ought  to  be  ac- 
quitted on  the  ground  of  self-defense.  Whether  defendant  had  rea- 
sonable grounds  to  believe  that  such  danger  existed,  and  whether  he 

*•  People  V.  Coughlin,  35  N.  W.  72,  so  State  v.  Hos tetter  (Sup.)  222  & 

67  Mich.  466.  W.  750. 

•*9  Saffold  V.  State,  24  So.  314,  76 
Miss.  258. 
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shot  and  wounded  said in  the  honest  belief  that  it  was  neces- 
sary for  the  protection  of  his  life  or  person,  are  questions  which  you 
must  determine  from  all  the  evidence  in  the  case.  If  you  believe 
from  the  evidence  that  the  defendant  shot  and  wounded  the  deceas- 
ed,   ^  unnecessarily,  and,  when  he  did  not  have  reasonable 

cause  to  believe  that  the  said  — was  then  about  to  kill  him  or 

do  him  great  bodily  harm  or  personal  injury,  then  there  is  no  self- 
defense  in  the  case,  and  you  cannot  acquit  the  defendant  on  that 
ground.** 

You  are  instructed  that  the  defendant  admits  the  shooting,  but 
claims  he  acted  in  self-defense.  Upon  this  question  the  court  in- 
structs you  that  if  you  find  from'the  evidence  that,  when  defendant 

shot  the  said ^  he  had  reasonable  cause  to  believe,  and  did 

believe,  that  said was  about  to  take  his  life,  or  do  him  some 

great  personal  injury,  and,  further,  that  he  had  reasonable  cause  to 
believe,  and  did  believe,  that  it  was  necessary  for  him  to  so  shoot 

said in  order  to  protect  himself  from  such  danger,  then  he 

ought  to  be  acquitted  on  the  ground  of  self-defense.  Whether  de- 
fendant had  reasonable  grounds  to  believe  that  such  danger  existed, 

and  whether  he  shot  said in  the  honest  belief  that  it  was 

necessary  for  the  protection  of  his  life  or  person,  are  questions 
which  you  must  determine  from  all  the  evidence  in  the  case.  Al- 
though defendant  may  have  really  believed  himself  to  be  in  danger, 
yet  he  cannot  be  acquitted  on  the  ground  of  seH-defense  unless  it 
further  appears  from  the  evidence  that  he  had  reasonable  cause  for 
such  belief.  On  the  other  hand,  even  if  no  real  danger  existed,  yet 
if  the  defendant  had  reasonable  ground  to  believe,  and  did  believe, 
that  it  existed,  he  would  be  justified  in  acting  upon  such  belief.  If 
you  believe  from  the  evidence  that  the  defendant  shot  the  deceased, 

,  unnecessarily,  and  when  he  did  not  have  reasonable  cause 

to  believe  that  the  deceased  was  then  about  to  kill  him  or  do  him 
some  great  bodily  barm  or  personal  injury,  then  there  is  no  self- 
defense  in  the  case,  and  you  cannot  acquit  the  defendant  on  that 
ground." 

The  court  instructs  the  jury  that,  to  justify  the  killing  of 

by  the  defendant,  it  is  not  sufficient  that  defendant  may  have  acted 
upon  an  honest  belief  that  danger  was  impending  to  his  life,  or  that 
deceased  was  about  to  inflict  great  injury  to  defendant,  but  it  must 
appear  from  the  evidence  that  he  had  reasonable  cause  to  apprehend 
danger,  real  and  imminent,  at  the  time  of  the  killing,  and  the  jurors 
herein  are  final  judges  of  the  reasonableness  of  his  apprehensions.** 

»i  State  V.  Greaves,  147  S.  W.  973,  »»  State   v.    McKenzie,    76    S.    W. 

243  Mo.  540.  1015,  177  Mo.  699. 

"State  V.  King,  102   S.  W.   515, 
203  Mo.  560. 
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i  2968(13).    MORtana 

The  court  instructs  you,  that  in  order  to  justify  the  use  of  a  deadly 
weapon  in  self-defense,  it  must  appear  to  the  defendant  that  the 
danger  was  so  urgent  that,  in  order  to  save  his  own  life,  or  to  save 
himself  from  great  bodily  harm,  the  attack  upon  the  deceased  was 
absolutely  necessary.  And  it  must  appear  that  the  deceased  was 
the  assailant,  or  that  the  defendant  had  really  and  in  good  faith  en- 
deavored to  decline  any  further  struggle  before  the  fatal  shot  was 
fired.  A  bare  fear  of  the  commission  of  the  offense,  to  prevent 
which  defendant  used  a  deadly  weapon,  is  not  sufficient  to  justify 
it ;  but  the  circumstances  must  be  sufficient  to  excite  the  fears  of 
a  reasonable  man,  and  the  party  attacking  must  have  acted  under 
the  influence  of  such  fears  alone.  It  is  not  necessary,  however,  to 
justify  the  use  of  a  deadly  weapon,  that  the  danger  be  actual.  It 
is  enough  that  it  be  an  apparent  danger;  such  an  appearance  as 
would  induce  a  reasonable  person  to  believe  he  was  in  danger  of 
great  bodily  harm.  Upon  such  appearance  a  party  may  act  with 
safety,  nor  will  he  be  held  accountable  though  it  should  afterwards 
appear  that  the  indications  upon  which  he  acted  were  wholly  falla- 
cious, and  that  he  was  in  no  actual  peril.  The  rule  in  such  case  is 
this :  What  would  a  reasonable  person — a  person  of  ordinary  cau- 
tion, judgment,  and  observation — in  the  position  of  the  defendant, 
seeing  what  he  saw,  knowing  what  he  knew,  suppose  from  this  sit- 
uation and  these  surroundings?  If  such  reasonable  person  so  placed 
would  have  been  justified  in  believing  himself  in  imminent  danger, 
then  the  defendant  would  be  justified  in  believing  himself  in  such 
peril  and  acting  upon  such  appearances." 

8  2968(14).    Nebraska 

The  court  further  instructs  the  jury  that  if  a  person  shoots  an- 
other through  mere  cowardice,  or  under  circumstances  which  are 
not,  in  the  opinion  of  the  jury,  sufficient  to  induce  a  reasonable 
and  well-grounded  belief  of  danger  to  life  or  of  great  bodily  harm 
in  the  mind  of  an  ordinarily  courageous  person,  the  law  will  not 
justify  the  shooting  on  the  ground  of  self-defense.** 

S  2968(15).    North  Dakota 

The  jury  are  instructed  that  the  fact  that  defendant  believed  him- 
self to  be  in  danger  from  deceased  is  not  enough  to  justify  defend- 
ant in  killing  deceased,  unless  from  all  the  facts  and  circumstances 
known  to  defendant,  or  believed  by  him  to  be  true,  the  jury  can  say 
he  had  reasonable  ground  for  such  belief,  but  if  from  all  the  facts 
and  circumstances  known  to  defendant,  or  believed  by  him  to  be 
true,  you  as  jurors  can  say  that  defendant  had  reasonable  ground 
to  believe  that  he  was  in  imminent  danger  of  great  personal  in- 

M  State  V.  Honk,  87  P.  175,  34  bb  CoU  t.  State,  86  N.  W.  925,  62 
Mont.  418.  Neb.  15. 
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jury  from  the  deceased,  then  he  was  justified  in  killing  deceased, 
and  you  should  find  defendant  not  guilty.^ 

i  2968(16).    Ohio 

The  jury  are  instructed  that,  if  the  state  has  proved  beyond  a 
reasonable  doubt  that  the  defendant  did  shoot  and  kill  the  deceased, 
then  it  is  not  sufficient  that  the  defendant  show  you  that  he  honest- 
ly believed,  at  the  time  he  fired  the  fatal  shot,  that  he  was  in  dan- 
ger of  loss  of  life  or  of  suffering  g^eat  bodily  harm  from  an  assault 
made  by  the  deceased,  but  he  must  go  further,  and  satisfy  you  by 
a  preponderance  of  all  the  evidence  that,  at  the  time  he  fired  the  fatal 
shot,  he  had  reasonable  ground  to  believe  he  was  in  such  danger." 

The  jury  are  instructed  that  it  must  appear  that  the  defendant,  at 
the  time  of  firing  the  fatal  shot,  in  good  faith  and  in  the  proper  and 
careful  exercise  of  his  faculties,  believed,  and  had  reasonable  ground 
for  believing,  that  he  was  in  imminent  danger  of  death  or  great 
bodily  harm  from  such  assault.  The  mere  belief  alone  in  such  dan- 
ger is  not  sufficient  to  excuse  the  homicide.  He  must  have  arrived 
at  such  belief  by  the  careful  and  reasonable  use  of  his  faculties,  and 
further  he  must  have  had  reasonable  ground  for  believing  in  the 
existence  of  such  danger.  You  are  to  determine,  not  only  whether 
he  entertained  such  belief  in  good  faith,  but  also  whether  his  con- 
clusion was,  under  all  the  circumstances,  a  reasonable  one  for  him 
to  arrive  at.  The  reasonableness  or  unreasonableness  of  his  con- 
clusion is  to  be  judged  by  placing  yourselves  as  nearly  as  possible  in 
his  position  at  the  fatal  moment>  with  such  information  as  he  had 
concerning  the  disposition  of  his  assailant  towards  him,  and  subject 
to  whatever  influence  the  evidence  may  show  was  operating  on  his 
mind.  In  determining  whether  he  had  such  reasonable  ground, 
you  must  take  into  account  the  nature  of  the  attack  made  upon  him, 
the  apparent  power  to  prevent  the  same,  the  relations  existing  be- 
tween himself  and  deceased,  his  own  knowledge  that  his  assailant 
had  threatened  to  take  his  life,  and  all  the  other  circumstances  of 
thd  occasion.  If  he  in  good  faith  believed,  upon  reasonable  grounds, 
under  the  circumstances,  that  he  was  in  such  danger,  then  he  had 
the  right  to  act  as  if  such  danger  existed,  notwithstanding  the  fact 
that  he  may  have  been  mistaken,  and  subsequent  investigation  may 
show  that  there  was  no  such  danger.** 

I  2968(17).    Oklahona 

The  court  instructs  the  jury  that  what  is  or  is  not  an  overt  action 
— ^that  is,  what  act  upon  the  part  of  the  person  slain  will  justify  the 

8«  State  V.  Woods,  139  N.  W.  321,  5  8  Martin  t.  State,  17  Ohio  Cir.  Ct 

24  N.  D.  156.  B.  406. 

B  7  Donald  v.   State,  21   Ohio  Cir. 
Ct  R.  124. 

Inst.to  JtmiES— 208 
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person  taking  his  life — varies  with  the  circumstances  of  each  par- 
ticular case.  Under  som^  circumstances  the  slightest  movement 
may  justify  instant  action  on  the  part  of  the  person  threatened 
with  danger,  upon  the  ground'  of  reasonable  apprehension  of  danger. 
Under  other  circumstances  this  might  not  be  true,  and  it  is  for  the 
jury,  viewing  the  facts  and  circumstances  in  evidence  from  the 
defendant's  standpoint,  to  determine  how  this  may  be  in  each  case.** 
The  court  instructs  the  jury  that  if  a  person  kills  another  through 
mere  cowardice,  or  under  circumstances  which  are  not,  in  the  opin- 
ion of  the  jury,  sufficient  to  induce  a  reasonable  and  well-grounded 
belief  of  danger  to  life  or  of  great  bodily  harm  in  the  mind  of  an  or- 
dinarily courageous  man,  the  law  will  not  justify  the  killing  on  the 
ground  of  self-defense.^ 

f  2968(18).    OrsoM 

The  court  instructs  the  jury  that  the  law  regards  human  life  as 
the  most  sacred  of  all  interests  committed  to  its  protection,  and 
there  can  be  no  setting  up  of  self-defense  unless  the  necessity  of 
taking  human  life  is  actual,  present,  urgent,  or  apparently  so — ^un- 
less,  in  a  word,  the  taking  of  his  adversary's  life  is  the  only  reason- 
able resort  of  the  party  to  save  his  own  life  or  his  person  from  dead- 
ly hanv  or  severe  calamity  felonious  in  its  character,  or  from  all  of 
the  circumstances  he  had  reasonable  ground  to  believe  his  life  or 
person  was  in  such  grave  danger.** 

i  2968(19).    South  Carolina 

The  court  instructs  the  jury  that  the  law  says  that  self-defense  i? 
based  upon  necessity — ^that  is,  the  proof  must  show  that  the  de- 
fendant at  the  time  that  he  struck  believed  that  it  was  necessary- 
for  him  to  strike  to  save  his  own  life  or  save  himself  from  serious 
bodily  harm ;  that  it  was  necessary  for  him  to  do  it.  Now,  then, 
gentlemen,  it  is  for  you  to  say  under  the  facts  that  you  have  heard 
detailed  here  does  this  evidence  show  that  at  the  time  the  defendant 
struck  the  deceased  the  blow  that  produced  death  that  he  was  with- 
out fault  himself  in  bringing  on  a  necessity  for  the  stabbing,  that  he 
believed  himself  that  he  was  in  danger  of  losing  his  own  life  or  sus- 
taining some  serious  bodily  harm,  and  that  he  had  no  other  prob- 
able means  of  escape  than  to  stab,  cut,  or  shoot,  as  the  case  might 
be,  and  that  he  had  no  other  probable  means  of  escape;  that  it  was 
necessary  for  him  to  have  acted  as  he  did  to  save  his  own  life  or 

«•  Green  v.  United  States,  101  P.  the  word  "ftionicms*'  by  saying  that 

112,  2  Okl.  Cr.  55.  while  the  use  of  sach  word  is  not  to 

^0  Wells  V.  Territory,  78  P.  124,  14  be  recommended  as  being  more  or 

Okl.  436.  less  technical,  and  liable  to  confose 

«•!  State  V.  Rader,   186   P.  79,  94  the  jury,  such  use  has  support,  both 

Or.  432;    State  v.  Butler,  186  P.  55,  tinder  the  statute  and  independent 

96  Or.  219.     In  this  case  the  court  thereof, 
replies  to  a  iariticism  of  the  use  of 
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save  himself  from  serious  bodily  harm.  Not  only  must  he  have  be- 
lieved that,  but  you  must  be  satisfied  that  a  man  of  ordinary  reason 
and  firmness  would  be  justified  in  believing  as  he  did.^ 

i  2968(20).   Tmiimmo 

I  further  charge  you  that  if  you  find  from  the  proof  beyond  a  rea- 
sonable doubt  that,  at  the  time  the  defendant  shot ,  the  latter 

was  jiot  advancing  upon  him  with  a  knife,  but  was  only  interceding 
as  a  peacemaker,  and  had  thrown  himself  between  the  defendant 
and  C.  to  prevent  a  difficulty,  having  nothing  in  his  hands,  and  that 
the  defendant  could  see  that  he  had  no  knife  in  his  hands,  and  had 
no  reasonable  ground  on  which  to  base  an  honcist  belief  that  he 

was  in  danger  of  death  or  great  bodily  harm  at  the  hands  of , 

then  he  would  not  have  the  right  to  shoot ,  and  the  plea  of 

self-defense  would  not  avail  him ;  and  this  is  so,  even  if  he  believed 
that  C.  was  putting  him  in  danger  of  death  or  great  bodily  harm, 
provided  he  shot  the  deceased  purposely.** 

S  2968(21).    Tmm 

You  are  further  instructed,  as  a  part  of  the  law  of  self-defense 
as  the  same  applies  in  this  case,  that  the  deceased  had  the  legal 
right  to  go  to  the  place  where  he  was  killed  for  the  purpose  of  peace- 
fully interviewing  his  wife  and  asking  her  to  go  with  him,  and  if  he 
had  been  informed  that  threats  had  been  made  against  him  and  be- 
lieved that  his  life  was  in  danger,  or  that  he  was  in  danger  of  se- 
rious bodily  injury,  then  he  had  the  right  to  arm  himself  with  a  pis- 
tol and  go  to  the  place  where  he  was  killed,  and  if  from  all  the  evi- 
dence you  believe  beyond  a  reasonable  doubt  that  the  deceased  did 
not  draw  his  pistol,  and  did  not  make  any  motion  or  gesture  with 
his  hand  indicating  an  immediate  intention  to  draw  said  pistol  be- 
fore the  defendant  started  at  him  with  his  knife,  and  that  there  was 
no  danger  or  reasonable  appearance  of  danger  to  the  defendant, 
judged  from  his  standpoint,  at  the  time  the  defendant  started  at  the 
deceased  with  his  knife,  then  you  are  instructed  that  the  defendant 
would  not  be  acting  in  self-defense,  even  though  you  should  find 
that  after  the  defendant  started  towards  the  deceased  the  deceased 
drew  a  pistot  and  struck  the  defendant  with  it.** 

You  are  instructed  that  it  is  not  enough  that  the  party  killing 
another  believe  himself  in  danger  from  the  person  killed,  unless 
the  facts  were  such  that  the  jury,  in  the  light  of  all  the  facts  and 
circumstances  known  to  the  slayer,  or  believed  by  him  to  be  true, 
can  say  that  he  had  reasonable  ground  for  such  belief.^ 

•t  state  V.  Scmggs,  77  S.  E.  944,  ««  Roberts  r.  State,  168  S.  W.  100, 

94  S.  C.  304.  74  Tex.  Cr.  R.  150. 

«s  Johnson  v.  State,  143  S.  W.  1134,  «s  Todd  v.  State  (Cr.  App.)  44  S.  W. 

125  Tenn.  420,  Ann.  Cas.  i913C,  261.  1096. 
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I  2968(22).   Vlroinla 

You  are  instructed  that  there  must  be  some  act  by  the  deceased 
meaning  present  peril,  or  something  in  the  attending  circumstances 
indicative  of  the  present  purpose  to  make  the  apprehended  attack. 
The  act  so  done,  or  circumstances  thus  existing  must  be  of  such  a 
character  as  to  afford  a  reasonable  ground  for  believing  there  is  a 
design  for  committing  a  felony,  or  to  do  some  serious  bodily  harm, 
and  imminent  danger  of  carrying  such  design  into  immediate  exe- 
cution.** 

§  2969.    Necessity  of  overt  act  indicative  of  danger 
See,  also,  ante,  i  296Ci(8). 

I  2969(1).    Oklahoma 

The  court  instructs  the  jury  that  mere  fear,  however  well  ground- 
ed, that  another  intends  to  kill  the  defendant,  or  to  do  him  some 
great  bodily  harm,  will  not  justify  a  killing,  unless  there  is  some 
overt  act  indicating  a  purpose  to  immediately  carry  out  such  an 
intention;  and  you  are  instructed  that  it  is  not  enough  that  the 
defendant  should  show  that  he  believed  himself  in  danger,  unless 
the  facts  were  such  that  in  the  light  of  all  the  facts  and  circum- 
stances known  to  the  defendant  at  the  time,,  or  by  him  then  be- 
lieved to  be  true,  you  can  see  that  as  a  reasonable  man  he  had 
grounds  for  such  belief.*' 

I  2969(2).   Virolnia 

The  court  further  instructs  the  jury  that  the  bare  fear  that  one 
intends  to  commit  murder  or  other  atrocious  crime,  however  well 
grounded,  unaccompanied  by  any  overt  act  indicative  of  any  such 
intention,  will  not  warrant  killing  the  party  by  way  of  prevention. 
There  must  be  some  overt  act  indicative  of  imminent  danger  at  the 
time.®* 

I  2969(3).    Waat  Virginia 

The  jury  are  instructed  tliat  the  bare  fear  that  a  man  intends  to 
commit  murder  or  other  atrocious  felony,  however  well  grounded, 
unaccompanied  by  any  overt  act  indicative  of  any  such  intention, 
will  not  warrant  the  killing  of  the  party  by  way  of  prevention. 
There  must  be  some  overt  act  indicative  of  imminent  danger  at 
the  time,  but  the  jury  will  judge  whether  the  conduct  and  acts  of 
the  deceased,  at  the  time  of  the  shooting  were  of  such  a  character 
as  to  create  in  the  mind  of  the  defendant  a  reasonable  fear  that 
deceased  intended  to  commit  murder  or  other  felony  or  to  do  de- 
fendant great  bodily  harm.    Apprehension  of  danger,  to  justify  a 

••  Hodges  V.  Ck>iDinonwealth,  15  S.  •«  Hodges  y.  ConunoQwealth,  15  S. 

E.  513,  89  Va.  265.  E.  513,  88  Va.  265. 

*7  Robinson  v.  Territory,  85  P.  461» 
16  Okl.  241. 
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homicide,  ought  to  be  based  not  alone  on  surmises,  but  there  ought 
to  be  coupled  therewith  some  act  on  the  part  of  the  party  from 
whom  danger  was  apprehended  evidencing  an  immediate  intention 
to  carrjr  into  execution  his  threats  or  design  and  the  jury  are  to 
judge  of  the  reasonable  grounds  for  such  apprehension  on  the 
part  of  defendant  from  all  the  facts  and  circumstances  as  they  ex- 
isted at  the  time  of  the  killing.^ 

§  2970.    Appearance  of  circumstances  to  defendant  at  time  of  kill- 
ing as  test  of  danger 

I  2970(1).  Alabama 

The  court  instructs  the  jury  that,  if  defendant  shot  the  deceased 
under  a  bona  fide  belief  that  he  was  in  impending  danger  of  life 
or  limb,  and  that  he  had,  under  all  the  circumstances,  reasonable 
cause  to  believe  that  he  was  in  imminent  danger  at  the  time  the 
shooting  was  done,  it  would  be  immaterial  whether  there  was  such 
danger  or  not.'® 

The  court  charges  you  that  if  the  killing  was  in  the  home  of  de- 
fendant, and  if  the  circumstances  attending  the  killing  were  such 
as  to  justify  a  reaisonable  man  in  the  belief  that  she  was  in  danger 
of  great  bodily  harm,  and  defendant  believed  such  to  be,  then  she 
was  justified  in  shooting  deceased,  although  she  was  not  in  actual 
danger;  and  if  defendant  acted  under  such  circumstances,  the  bur- 
den of  showing  that  she  was  not  free  from  fault  in  bringing  on  the 
difficulty  is  on  the  state.'* 

The  court  instructs  the  jury  that  it  is  not  necessary,  under  the 
evidence  in  this  case,  that  defendant  should  have  been  actually  in 
danger  of  death  or  great  bodily  harm  at  the  time  he  killed  his  wife. 
He  had  the  right  to  act  on  the  appearances  of  things  at  the  time, 
taken  in  the  light  of  all  the  evidence,  and  he  had  the  right  to  in- 
terpret the  conduct  of  his  wife  in  the  light  of  any  threat  that  the 
evidence  proves  his  wife  to  have  made  against  him.  If  the  cir- 
cumstances of  the  killing  were,  such  as  to  justify  a  reasonable  man 
in  the  belief  that  he  was  in  danger  of  great  bodily  harm,  or  death, 
and  he  honestly  believed  such  to  have  been  the  case,  then  he  had 
a  right  to  shoot  his  wife  in  his  own  defense,  although,  as  a  matter 
of  fact,  he  was  not  in  actual  danger;  and  if  the  jury  believe  from 
the  evidence  that  defendant  acted  under  such  conditions  and  cir- 
cumstances as  above  set  out,  the  burden  of  showing  that  he  was 
not  free  from  fault  in  bringing  on  the  difficulty  is  on  the  state,  and, 
if  not  shown,  the  jury  should  acquit." 

«•  State  y.  Cain,  20  W.  Va.  679.  ^i  WiUiams  v.  State,  78  So.  312,  16 

^0  Glass  y.  State,  78  So.  819,  201      Ala.  App.  396. 
Ala.  441.  » 2  Watts  v.  State,  59  So.  270,  177 

Ala.  24. 
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i  2970(2).    Arkansas 

The  court  instructs  the  jury  that,  in  ordinary  cases  of  one  per- 
son killing  another  in  self-defense,  it  must  appear  to  the  defend- 
ant, acting  without  fault  or  carelessness  on  his  part,  that  the  dan- 
ger was  so  urgent  and  pressing  that  in  order  to  save  his  own  life, 
or  prevent  his  receiving  great  bodily  harm  or  injury,  the  killing 
was  necessary,  and  it  must  appear  also  that  the  person  killed  was 
the  assailant,  or  that  the  slayer  had  really  and  in  good  faith  en- 
deavored to  decline  any  further  contest  before  the  mortal  blow  or 
injury  was  given." 

You  are  instructed  that  if  the  defendant  believed  that  it  was  the 
intention  of  the  deceased  to  kill  him  or  do  him  great  bodily  in- 
jury, and  that  the  defendant,  without  fault  or  carelessness  on  his 
part,  shot  the  deceased,  he  was  justified  in  so  doing;  that  it  was 
sufficient  if  the  defendant  acting  without  fault  or  carelessness  on 
his  part  honestly  believed  that  the  killing  was  necessary,  if  he  acted 
under  such  circumstances  as  made  it  reasonable  to  entertain  that 
belief.'^ 

You  are  instructed  that,  to  justify  a  killing  in  self-defense,  it  is 
not  essential  that  it  should  appear  to  the  jury  to  have  been  neces- 
sary ;  but  it  is  sufficient,  if  the  defendant  honestly  believed,  acting 
upon  the  facts  and  circumstances  from  his  standpoint,  and  without 
fault  or  carelessness  on  his  part,  that  the  danger  was  so  urgent  and 
pressing  that  the  killing  was  necessary  to  save  his  own  life  or  to 
prevent  him  from  receiving  great  bodily  injury.'* 

The  jury  are  instructed  that,  in  passing  on  the  question  as  to 
whether  the  defendant  was  acting  in  his  necessary  self-defense,  you 
are  to  consider  his  condition  and  surroundings  at  the  time,  and  de- 
termine whether  the  circumstances  and  surroundings  were  such  as 
to  in/duce  in  his  mind  an  honest  belief  that  he  was  in  danger  of 
losing  his  own  life  or  of  receiving  great  bodily  injury  at  the  hands 
of  the  deceased;  and  if  you  Relieve  from  the  evidence  that  such 
was  the  case,  and  that  the  defendant,  at  the  time  he  fired  the  fatal 
shot,  was  acting  under  such  belief,  and  that  he  acted  with  due  cau- 
tion and  circumspection  and  without  negligence,  then  it  will  be 
your  duty  to  acquit  the  defendant.'* 

You  will  note  that  you  must  place  your  findings  upon  what  you 
believe  from  the  evidence  the  defendant,  acting  without  careless- 
ness on  his  part,  actually  thought  oi  the  circumstances  and  ap- 
pearances by  which  he. was  surrounded  at  the  time.    It  is  not  how 

78  Smith  V,  State,  213  S.  W.  408.  ts  Smith  v.  State,  213  S.  W.  403, 

139  Ark.  356.    See  Plumley  y.  State,  139  Ark.  356. 

171  S.  W.  925,  116  Ark.  17.  ▼•  Smith  v.  State,  213  S.  W.  403, 

7*  Smith  V.  State,  213  S.  W.  403,  139  Ark.  356. 
139  Ark.  356. 
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you  think  those  circumstances  and  appearances  might  have  af- 
fected or  impressed  you,  nor  what  the  defendant  might  have  done, 
or  ought  to  have  done.  The  question  for  you  to  decide  on  this  is- 
sue of  self-defense  is,  What,  in  good  faith,  acting  under  the  test 
the  court  has  given  you,  the  defendant  thought  he  ought  to  do.  It 
really  comes  at  last  to  this:  Was  the  defendant  really  trying  to 
save  his  own  life  or  to  prevent  great  bodily  harm  to  himself,  or 
did  he  shoot  deceased  simply  out  of  malice  or  revenge?  If  he  shot 
to  save  his  own  life  or  to  prevent  great  bodily  harm  to  himself,  act- 
ing without  carelessness  on  his  part,  as  it  appeared'necessary  to  him 
under  the  test  above  laid  down,  he  is  not  guilty,  and  you  will  ac- 
quit him." 

§  2970(3).    Kansas 

In  this  connection  I  instruct  you  that  the  defendant  was  justified 
in  acting  upon  the  circumstances  as  they  appeared  to  him  at  the 
time.  And  in  determining  whether  or  not  the  defendant  took  the 
life  of  deceased  under  circumstances  to  render  the  act  justifiable, 
as  hereinbefore  explained,  you  will  determine  whether  or  not  the 
circumstances  as  they  appeared  to  him  were  such  as  to  lead  a 
reasonable  man  to  believe  that  there  was  a  design  to  kill  him  or 
do  immediate  bodily  harm,  coupled  with  immediate  danger  of  such 
design  being  accomplished.'* 

§  2970(4).    Kentucky 

You  are  instructed  that,  although  you  may  believe  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt  that  the  defendant 
did  shoot  and  kill at  the  time  and  place  stated  in  instruc- 
tion No. herein,  and  that  the  defendant  J.  was  present  aid- 
ing, assisting,  or  encouraging  said  shooting  and  killing,  yet  if  you 
shall  further  believe  from  the  evidence  in  this  case  that,  at  the  time 

said  L.  shot  and  killed  the  said (if  you  shall  believe  from 

the  evidence  beyond  a  reasonable  doiibt  he  did  shoot  and  kill  him), 

said had  first  assaulted  the  defendant  L.  or  his  father,  J., 

or  both,  and  that  defendant  L.  then  and  there  had  reasonable 
grounds  to  believe,  and  did  believe,  that  he  or  his  said  father  was 
in  immediate  danger,  or  apparent  danger,  of  losing  his  life,  or  of 
suffering  great  bodily  harm,  at  the  hands  of  said  deceased,  and  as 
it  then  appeared  to  him  there  was  no  other  safe  means,  or  apparent 
safe  means,  of  avoiding  said  danger,  except  to  shoot  and  kill  the 
said  deceased,  then  he  had  a  right  to  so  shoot  and  kill  said  deceased, 
and  such  shooting  and  killing  would  be  in  self-defense ;  and  if  you 

tT  Plumley  t.  State,  171  S.  W.  926,  t«  state  v.  Appletoa,  78  P.  445,  70 

116  Ark.  17.  Kan.  217, 
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shall  so  believe  from  the  evidence  in  this  case,  then  the  law  is  for 
each  of  the  defendants,  and  you  will  find  each  of  them  not  guilty.^* 

i  2970(5).    Mississippi 

The  court  charges  the  jury  that,  in  passing  upon  the  action  of 
the  accused,  the  jury  should  not  try  him  by  the  light  of  after-de- 
veloped events,  nor  hold  him  to  the  same  cool  and  correct  judg- 
ment which  they  are  able  .to  form.  They  should  put  themselves 
in  his  place,  and  judge  of  his  act  by  the  facts  and  circumstances  by 
which  he  was  surrounded.^ 

I  2970(6).    Missouri 

The  jury  are  instructed  that,  in  passing  upon  the  question  wheth- 
er or  not  the  defendant  had  reasonable  grounds  for  believing  there 
was  imminent  danger  that  the  deceased  was  about  to  kill  him  or 
do  him  some  great  bodily  harm,  the  jury  should  look  at  the  trans- 
action from  the  standpoint  of  the  defendant,  and  under  his  sur- 
roundings at  the  time  he  acted.  And  if  you  believe  from  the  evi- 
dence that  the  defendant  had  good  cause  to  believe,  and  did  be- 
lieve, that  the  deceased  was  about  to  take  his  life  or  do  him  some 
great  bodily  harm,  and  that  the  defendant,  so  believing,  acted  in 
a  moment  of  apparently  impending  danger,  then  it  was  not  re- 
quired of  him  to  nicely  gauge  or  measure  the  proper  quantity  of 
force  necessary  to  repel  the  assault.  The  question  to  be  deter- 
mined by  the  jury  from  the  evidence  is,  not  whether  some  other  or 
lesser  force  might  not  have  been  adequate  to  protect  defendant 
from  great  bodily  harm  or  death,  but  whether  when  the  defendant 
acted  he  had  reasonable  cause  to  believe  that  such  act  was  neces- 
sary to  protect  himself  from  immediate  danger  of  great  bodily  harm 
or  death.** 

The  court  instructs  the  jury  that  the  right  of  self-defense  is  a 
right  not  only  conceded,  but  guaranteed  by  law,  to  every  person. 
So,  if  you  find  and  believe  from  the  evidence  that  at  the  time  de- 
fendant did  the  shooting,  if  you  believe  he  did,  the  defendant  had 
reasonable  cause  to  believe  and  did  believe  it  necessary  for  him  to 

use 'his  pistol  on ' — ,  the  deceased,  in  the  way  he  did  in  order  to 

protect  himself  from  some  great  personal  injury  at  the  hands  of  de- 
ceased, then  you  must  acquit  him  on  the  grounds  of  self-defense. 
In  such  case  it  is  not  necessary  that  the  danger  should  have  been 
real.  All  that  is  necessary  is  that  defendant  believed  and  had  rea- 
sonable cause  to  believe  that  such  danger  existed;  on  the  other 
hand,  it  is  not  enough  that  defendant  believed  in  the  existence  of 

T9  PutreU  V.  CJommonwealth,  132  S.  «o  McCrory  v.  State,  25  So.  071. 

W.  555, 141  Ky.  310.    This  instruction  «!  State  r.  Hostetter  (Sup.)  222  S. 

was  objected  to  on  the  ground  that  it      W.  750. 
required  the  danger  to  be  apparent  to 
the  jury. 
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such  danger,  but  he  also  must  have  had  reasonable  cause  for  so 
believing  before  he  can  be  acquitted  on  the  grounds  of  self-de- 
"fense.** 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

that  witness assaulted  defendant  with  such  violence  as  to 

give  defendant  reasonable  ground  to  apprehend  a  design  upon  the 

part  of  said  to  do  him  some  great  bodily  injury,  and  to 

believe  that  there  was  danger  of  the  immediate  accomplishment 
of  such  design,  then  the  defendant  had  the  right  to  repel  such  as- 
sault, and,  in  doing  so,  to  use  such  force  and  means  as  would  seem 
to  be  necessary,  under  the  appearances  of  the  case  as  presented  to 
defendant  at  the  time.** 

4  2970(7).    North  Carolina 

The  court  instructs  the  jury  that,  in  passing  upon  the  reasona- 
bleness of  defendant'^  belief  or  apprehension,  it  is  not  proper  or 
just  to  the  defendant  that  you  should  judge  him  by  the  circum- 
stances, as  you  are  now  sitting  and  looking  coolly  back  upon  the 
transaction,  in  the  light  of  the  evidence,  but  you  should  put  your- 
selves in  the  situation  of  the  defendant,  and  surround  yourselves 
with  the  same  circumstances  that  surrounded  him,  and  then  deter- 
mine whether  or  not  his  apprehension  was  reasonable,  if  you  find 
that  he  had  such  apprehension.*^ 

I  2970(8).    Oklahoma 

The  court  instructs  the  jury  that,  in  determining  the  question  as 
^o  whether  or  not  the  defendant  was  in  danger  or  apparent  danger, 
inder  these  instructions  you  are  told  that  the  law  requires  you 
to  view  the  circumstances  at  the  time  from  the  defendant's  stand- 
point as  they  reasonably  appeared  to  him.** 

The  court  instructs  the  jury  that,  when  an  attack  has  been  made 
by  one  person  upon  another  a^d  the  person  making  the  attack  is 
killed,  in  determining  whether  the  killing  is  justifiable,  the  nature 
and  purpose  of  the  attack,  the  existence  of  or  appearance  of  dan- 
ger and  extent  thereof,  the  amount  or  degree  of  force  necessary 
and  sufficient  to  be  used  to  avoid  the  apparent  or  threatened  dan- 
ger, and  all  of  the  facts  and  circumstances  in  the  case,  must  be 
viewed  and  considered  from  the  standpoint  of  the  person  doing  the 
killing,  at  the  time  gf  the  killing,  and  from  no  other  standpoint, 
and  if,  when  viewed  from  his  standpoint  it.  reasonably  appears 
that  the  killing  was  necessary  to  prevent  death  or  great  bodily  harm 
to  the  person  who  did  it  the  killing  will  be  justifiable.** 

«2  State  V.  Parmenter,  213  S.  W.  as  BranUey  v.  State,  175  P.  51,  15 

439.  278  Mo.  532.  Okl.  Cr.  6. 

88  State  V.  Brooks,  12  S.  W.  633,  99  »«  Brantley  t.  State,  175  P.  51,  15 

Mo.  137.  Okl.   Cr.   6. 

84  State  V.  Blaekwell,  78  S,  E.  316, 
162  N.  C.  672. 
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The  court  instructs  the  jury  that  a  person  who  is  unlawfully 
attacked  is  not  bound  to  retreat  to  avoid  the  necessity  of  injuring' 
his  assailant,  or  of  killing  him,  when  it  reasonably  appears  neces- 
sary to  save  his  own  life  or  to  avoid  serious  bodily  injury  from 
the  person  killed.  The  killing  under  such  circumstances  will  be 
self-defense,  and  it  is  not  necessary  to  the  right  of  self-defense  that 
the  danger  should  in  fact  exist,  and,  if  it  reasonably  appears  from 
the  circumstances  of  the  case  that  danger  exists,  the  person  threat- 
ened with  such  apparent  danger  has  the  same  right  to  defend 
against  it  and  to  the  same  extent  that  he  would  have  were  the  dan- 
ger real.*' 

You  are  instructed  that,  when  an  unlawful  attack  has  been  made 
upon  a  person  by  another,  and  the  person  making  the  attack  is 
killed,  in  determining  whether  the  killing  was  necessary  and  in 
self-defense,  the  nature  and  apparent  purpose  of  the  attack,  the  in- 
tention with  which  it  is  made,  the  existence  or  appearance  of  dan- 
ger, and  the  extent  thereof,  the  amount  or  degree  of  force  neces- 
sary and  sufficient  to  be  used  to  avoid  the  apparent  or  threatened 
danger,  and  all  the  facts  and  circumstances  in  the  case  must  be 
viewed  and  considered  by  the  jury  from  the  standpoint  of  the  per- 
son doing  the  killing  at  the  time  thereof,  and  from  no  other  stand- 
point, and  if,  when  viewed  from  his  standpoint,  it  appears  that  he 
might  reasonably  have  believed  the  killing,  or  the  act  which  re- 
sulted in  death,  was  necessary  to  prevent  death  or  great  bodily 
harm  to  himself,  the  killing  will  be  justifiable.** 

You  are  instructed  that  in  determining  whether  at  the  time  of 
the  killing  there  was  an  act  done  by  the  deceased  in  advance  of  any 
act  done  by  the  defendant,  and  which  act  upon  the  part  of  the  de- 
ceased manifested  a  purpose  to  carry  such  threats  into  execution, 
it  is  your  duty  to  view  the  matter  from  the  standpoint  of  the 
defendant,  and  if  you  believe  that  he  had  reason  to  believe  and  did 
believe  that  such  was  the  purpose  and  intent  of  the  deceased,  and 
that  it  was  necessary  or  apparently  necessary  for  him  to  shoot 
to  prevent  the  execution  of  such  threats,  if  any,  and  under  such 
circumstances  the  defendant  fired  the  fatal  shot^j  he  should  be  ac- 
quitted.•• 

§  2970(9).   Soatb  Carolina 

You  are  instructed  that  a  person  has  a  right  to  act  on  the  ap- 
pearance of  danger.  For  illustration,  if  one  should  point  an  un- 
loaded gun  at  you  at  a  distance  of  ten  or  twelve  steps,  though  the 
gun  might  be  unloaded  and  though  there  might  not  be  any  actual 

8T  Brantiey  v.  State,  175  P.  51,  15  89  Turner  v.  State,  111  P,  OSS,  4 

Okl.  Cr.  6.  Okl.  Cr.  164. 

8  8  Gransden  v.   State,  158  P.  157, 
12  Okl.  Cr.  417. 
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danger,  you  would  have  a  right  to  act  on  appearances.  A  man 
must  believe  at  the  time  it  was  necessary,  or  it  must  have  ap- 
peared to  be  necessary,  and  the  circumstances  must  be  such  as 
to  warrant  that  conclusion  in  the  mind  of  a  person  of  ordinary  rea- 
son, prudence,  and  courage.** 

§  2970(10).    Sontli  Dakota 

The  court  further  instructs  you  that,  in  determining  whether  the 
defendant  was  in  imminent  danger  of  being  killed  or  receiving  great 
bodily  injury  by  the  deceased  at  the  time  he  shot  the  deceased,  you 
are  to  determine  that  fact  from  the  standpoint  of  the  defendant, 
acting  as  a  reasonable  man,  in  his  position  when  he  fired  upon  the 
deceased,  and  you  should  take  intx)  consideration  the  evidence 
whether  or  not  the  deceased  had  a  loaded  pistol  upon  his  person 
at  the  time,  and  the  danger,  if  any,  the  defendant  would  be  placed 
in  if  he  had  attempted  to  turn  and  flee  from  the  assault  made  by 
the  deceased,  if  any  was  made  by  him.*^ 

S  2970(11).   Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
deceased  came  upon  the  defendant  in  an  angry  or  threatening  man- 
ner, stating  that  he  would  make  him  take  down  the  fence  which 
he  accused' the  defendant  of  putting  up,  and  that  such  act  and  con- 
duct of  the  deceased  produced  in  the  mind  of  the  defendant  a  rea- 
sonable apprehension  or  fear  of  death  or  serious  bodily  injury,  view- 
ed from  the  defendant's  standpoint  alone,  and  that  the  defendant 
thereupon  shot  and  killed  the  deceased,  his  right  of  self-defense 
would  be  complete,  and  you  will  return  a  verdict  of  not  guilty.** 

You  are  charged  the  law  to  be  that,  should  you  find  from  the 
evidence  that  at  the  time  the  defendant  killed  the  deceased  the  de- 
ceased, by  any  act  done,  or  by  words  coupled  with  such  acts,  in- 
duced the  defendant  to  believe  that  he  (the  deceased)  was  then  in 
the  act,  or  was  about  to  inflict  either  death  or  serious  bodily  in- 
jury upon  the  defendant,  and  you  further  believe  from  the  evidence 
that  at  the  time  it  reasonably  appeared  to  the  defendant  that  it  was 
then  the  intention  of  the  deceased  to  inflict  death  or  serious  bodily 
injury  upon  the  defendant,  then,  in  such  case,  if  the  defendant  un- 
der such  circumstances  shot  and  killed  the  deceased,  he  would  be 
justifiable,  and  you  will  find  him  not  guilty.  You  are  further 
charged  that,  in  such  case,  and  under  such  circumstances,  it  mat- 
ters not  whether  the  danger  was  real,  whether  in  fact  it  existed, 
or  whether  it  was  merely  colorable,  if,  from  the  defendant's  stand- 
point, taking  into  consideration  all  the  circumstances  of  the  case, 

99  state  V.  Hardin,  103  S.  E.  557,  9*2  Zimmerman  y.  State,  215  S.  W. 

114  S.  C.  280.  101,  S5  Tex.  O.  R.  630. 

»i  State  V.  Stumbaugh,  132  N.  W. 
666,  28  S.  D.  50. 
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it  would  reasonably  appear  to  him  that  he  was  in  danger  of  deaths 
or  serious  bodily  injury  from  the  deceased,  he  had  the  right  to  kill 
him,  although  in  fact  such  danger  did  not  exist.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  believed  his  life  was  in  danger  or  that  serious  bodily 
injury  would  be  inflicted  upon  him,  such  fear  being  caused  by  the 
hostile  act  on  the  part  of  the  deceased,  if  any,  and  that  at  the  time 
he  fired  the  fatal  shot  it  reasonably  appeared  to  him  from  all  the 
circumstances,  viewed  from  the  standpoint  of  the  defendant  alone, 

that was  about  to  inflict  death  upon  him  or  serious  bodily 

injury  upon  him  by  cutting  him  with  a  knife,  then  if  you  so  be« 
lieve  you  will  acquit  hinu**     • 

You  are  instructed  that,  bearing  in  mind  the  foregoing  instruc- 
tions, if  you  believe  beyond  a  reasonable  doubt  the  defendant  killed 

,  but  you  further  believe  from  the  evidence  that  at  the  time 

of  so  doing  the  said was  making  or  in  the  act  of  making  an 

attack  upon  the  defendant  with  a  knife,  which  from  the  manner 
and  character  of  its  use,  caused  him  to  have  a  reasonable  expec- 
tation of  fear  of  death  or  serious  bodily  injury  at  the  hands  of 

,  viewing  it  from  the  defendant's  standpoint  alone  and  that 

acting  under  such  reasonable  expectation  of  fear  of  death  or  se- 
rious bodily  injury,  the  defendant  killed  the  said ,  then  you 

should  acquit  him.'* 

You  are  instructed  that,  in  determining  whether  or  not,  at  the 
time  the  defendant  shot  the  deceased,  he  was  in  danger  of  losing' 
his  life  or  sustaining  serious  bodily  injury,  and  also  in  determining 
whether  or  not  from  the  facts  and  circumstances  in  the  case  that 
at  the  time  he  shot  the  deceased  he  believed  that  he  was  in  danger 
of  losing  his  life  or  sustaining  serious  bodily  injury,  and  had  a  rea- 
sonable apprehension  of  such  danger,  you  will  view  the  transaction 
from  the  defendant's  standpoint  and  from  no  other  standpoint,  and 
if  you  have  a  reasonable  doubt  as  to  such  matters  you  will  g^ve 
the  defendant  the  benefit  of  such  doubt  and  say  by  your  verdict 
not  guilty.^ 

You  are  instructed  that,  if  you  find  arid  believe  from  the  evi- 
dence that  the  defendant  killed at  the  time  and  place  alleged 

in  the  indictment,  but  you  further  believe  that  prior  thereto  said 

had  made  threats  against  the  defendant  to  do  him  serious 

bodily  harfn  or  injury,  and  that  at  the  time  of  the  killing  said 

by  some  act  then  done  manifested  an  intention  to  execute 

the  threats  so  made,  or  do  the  defendant  some  serious  bodily  in- 

»s  Hays  v.  State,  109  S.  W.  621,  82  os  Blvens  v.  State,  198  S.  W.  962, 

Tex.  Cr.  R.  427.  82  Tex.  Cr.  R.  278. 

94,  Bivens  v.  State,  198  S.  W.  962,  oo  Waters  v.  State,  192  S,  W.  778,. 

82  Tex.  Cr.  R.  278,  80  Tex.  Cr.  R.  673. 
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jury,  or  you  believe  that  at  the  time  of  the  killing  said had 

made  or  was  making  an  unlawful  attack  upon  the  defendant,  or 
had  done,  or  was  doing,  some  act  or  acts  which  produced  in  the 
defendant's  mind,  as  viewed  from  his  standpoint,  a  reasonable 
apprehension  of  assault  or  death  or  serious  bodily  injury  at  the 

hands  of ,  and  that  he  killed  said to  protect  himself 

from  such  danger,  or  apparent  danger,  then  said  killing  was  jus- 
tifiable in  self-defense,  and  if  you  so  find  or  have  reasonable  doubt 
as  to  whether  said  killing  was  justifiable  in  self-defense  you  will 
find  the  defendant  not  guilty ,•' 

The  court  instructs  the  jury  that  homicide,  which  means  the 
killing  of  one  person  by  another,  is  justifiable  when  committed  in 
self-defense.    If  you  find  from  the  evidence,  beyond  a  reasonable 

doubt,  in  this  case,  that  the  defendant  killed  said about  the 

time  charged  in  the  indictment,  and  by  the  means  charged  in  the 

indictment,  he  would  be  justifiable  if  he  did  so  to  prevent 

from  killing  him,  the  defendant,  or  inflicting  serious  bodily  injury 

on  him,  if  it  reasonably  appeared  by  the  acts  of  said or  by 

the  words  of  the  said ,  coupled  with  his  acts,  at  the  time  of 

such  killing,  if  any,  that  it  was  the  purpose  and  intention  of  the 

said to  kill  the  defendant  or  to  inflict  on  him  some  serious 

bodily  injury,  and  you  will  acquit  the  defendant.    The  defendant 

would  be  justifiable  in  killing  the  said ,  if  he  did  so,  if  the 

said was  attempting  to  cut  the  said  defendant  with  a  knife, 

and  if,  to  prevent  the  said from  cutting  or  inflicting  on  the 

defendant  death  or  serious  bodily  injury,  the  defendant  shot  and 

killed  the  said ,  you  will  acquit  the  defendant.    In  passing 

on  the  question  of  self-defense,  the  jury  can  take  into  considera- 
tion all  acts  of  the  said ,  if  any,  done  at  the  time  of  such  kill- 
ing, and  any  and  all  words  spoken  by  him,  if  any,  and,  in  fact,  all 
of  the  facts  and  circumstances  in  evidence,  transpiring  at  the  time, 
or  immediately  before,  and  said  acts  and  circumstances  are  to  be 
viewed  from  the  defendant's  standpoint;  and  if  it  reasonably  ap- 
peared to  the  defendant's  mind,  viewed  from  his  standpoint,  that 
it  was  the  purpose  and  intent  of  the  deceased  to  kill  or  inflict  on 
him,  the  defendant,  some  serious  bodily  harm,  the  defendant  had  a 
right,  in  law,  to  act  on  such  danger,  or  apparent  danger,  if  any, 
the  same  as  it  reasonably  appeared  to  the  defendant,  at  the  time, 
and  the  defendant  would  have  the  same  right  to  act  on  the  ap- 
pearance of  danger  as  though  the  danger  were  real.  The  defend- 
ant was  not  bound  to  retreat  to  avoid  the  necessity  of  killing  the 
deceased.  If  you  should  find  from  the  evidence,  or  believe  from  the 
evidence,  that  the  defendant's  life  was  not  in  danger,  or  that  he 

•T  Waters  v.  State,  ld2  S.  W.  778,  80  Tex.  Cr.  R.  573. 
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was  not  in  danger  of  serious  bodily  injury  from  the  deceased, 

,  you  are  instructed  that  the  defendant  had  the  same  right 

to  act  on  the  appearance  of  danger,  as  if  the  danger  had  been,. in 
fact,  real,  if  it  reasonably  appeared  to  the  defendant,  as  viewed 
from  his  standpoint,  that  the  danger  was  real.  When  a  homicide 
takes  place  to  prevent  death  or  the  infliction  of  serious  bodily  inju- 
ry, and  the  weapon,  if  any,  or  means,  if  any,  used  by  the  deceased, 
on  the  occasion  of  the  homicide  was  such  as  would  have  been  calcu- 
lated to  have  produced  death  or  serious  bodily  injury,  the  law 
presumes  that  the  person  so  using  said  weapon,  if  any,  designed  to 
inflict  death  or  serious  bodily  injury  on  the  defendant.  A  deadly 
weapon  is  one  that  is  calculated  to  produce  death  or  serious  bodily 
injury  in  the  manner  in  which  the  same  is  used.  If  you  have  a  rea- 
sonable doubt  as  to  whether  or  not  the  defendant  acted  in  self- 
defense,  you  will  give  the  defendant  the  benefit  of  such  doubt,  and 
acquit  him.** 

I  charge  you  that  a  reasonable  apprehension  of  death  or  serious 
bodily  injury  will  excuse  a  party  for  using  all  the  necessary  force 
to  protect  his  person  or  his  life,  and  it  is  not  necessary  that  there 
be  actual  danger,  provided  the  defendant  acted  on  a  reasonable  ap- 
prehension of  danger,  such  reasonable  apprehension  of  danger  be- 
ing viewed  from  the  defendant's  standpoint;  therefore,  if  you  be- 
lieve from  the  evidence  in  this  case  that  the  defendant  did  shoot 
and  kill  the  deceased,  and  if  you  believe  at  the  time  of  so  doing 
he  acted  upon  a  reasonable  apprehension  of  death,  or  serious  bodily 
injury,  viewing  it  from  the  defendant's  standpoint,  you  will  find 
the  defendant  not  guilty  and  so  say  by  your  verdict** 

You  are  instructed  that,  if  the  defendant  killed  the  deceased.,  he 
was  justified  in  doing  so,  if  he  did  so  to  preyent  the  deceased  from 
murdering  or  inflicting  serious  bodily  injury  upon  him  (the  defend- 
ant), provided  it  reasonably  appeared  to  the  defendant  by  the  acts 
or  by  the  words,  coupled  with  the  acts  of  the  deceased,  taking  into 
consideration  the  relative  strength  of  the  parties  and  other  cir- 
cumstances of  the  case,  that  it  was  the  purpose  and  intent  of  the 
deceased  to  murder  the  defendant,  or  to  inflict  serious  bodily  in- 
jury upon  him  (the  defendant),  provided  the  killing  took  place 
while  the  deceased  was  in  the  act  of  committing  such  murder  or 
of  inflicting  such  injury  on  the  defendant  or  after  some  act  done 
by  him  showing  evidently  an  intent  to  murder  the  defendant  or 
to  inflict  serious  bodily  injury  upon  him  (the  defendant),  viewed 
from  the  defendant's  standpoint.* 

•»  Marshall  v.  State,  189  S.  W.  489,  i  Carey  v.  State,  lei  S.  W.  366,  74 

80  Tex.  Cr.  R.  235.  Tex.  Cr.  R.  112. 

»»  Manly  v.  State,  176  S.  W.  724, 
76  Tex.  Or.  R.  606. 


3327  HOMICIDE  §  2970(11) 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  defendant  shot  and  killed ,  but  further  believe  that 

at  the  time  he  did  so  the  deceased  was  making  or  about  to  make 
an  unlawful  and  violent  attack  upon  him,  the  defendant,  which 
then  reasonably  appeared  to  him  to  be  of  such  a  character  that  he 
was  in  danger  of  losing  his  life  or  of  suffering  serious  bodily  in- 
jury, at  the  hands  of  the  deceased,  viewing  the  whole  matter  from 
the  defendant's  standpoint)' tlone,  and,  under  such  circumstances, 

he  shot  and  killed  the  said ,  he  would  be  justifiable;   or,  if 

you  believe  from  the  evidence  that  from  the  acts  and  words  of 
the  deceased  at  the  time  that  the  defendant  had  a  reasonable  ap- 
prehension that  the  deceased  was  about  to  inflict  death  or  serious 
bodily  injury  upon  him,  and  such  danger,  or  apparent  danger,  was 
imminent  and  pressing,  even  though  there  was  no  real  danger,  but 
was  only  apparent,  viewing  the  matter  from  the  defendant's  stand- 
point alone  at  the  time,  and  under  such  circumstances  to  save  him- 
self from  such  apparent  danger  to  his  life  or  person,  he  shot  and 
killed  the  deceased,  he  would  be  justifiable,  and  in  either  or  both 
events,  if  you  so  believe  from  the  evidence,  you  will  acquit  the 
defendant* 

You  are  instructed  that  it  is  not  essential  to  the  right  of  self- 
defense  that  real  danger  should  exist.  If  from  the  defendant's 
standpoint,  taking  into  consideration  all  of  the  facts  and  circum- 
stances surrounding  the  parties,  it  reasonably  appeared  to  the  de- 
fendant that  he  was  in  danger  of  <Jeath,  or  serious  bodily  injury, 
under  the  law  he  had  the  right  to  defend  against  such  apparent 
danger,  to  the  same  extent  as  if  the  danger  were  real,  although  in 
fact  no  danger  existed.  And  in  each  case,  in  order  to  determine 
whether  or  not  the  defendant  had  a  reasonable  fear  of  danger  to 
his  life  or  serious  bodily  injury  at  the  time  of  the  killing,  each  juror 
must  put  himself  in  the  defendant's  place  and  determine  from  all 
facts  and  circumstances  as  they  appeared  to  the  defendant  at  the 
time  whether  his  apprehension  or  fear  of  death  or  of  serious  bod- 
ily injury  was  reasonable,  and,  if  you  find  that  they  were  reason- 
able, then  you  must  acquit  the  defendant.' 

You  are  instructed  that  a  reasonable  apprehension  of  death  or 
great  bodily  harm  will  excuse  a  party  in  using  all  necessary  force 
to  protect  his  life  or  person,  and  it  is  not  necessary  that  there 
should  be  actual  danger,  provided  he  acted  upon  a  reasonable  ap- 
prehension of  danger  as  it  appeared  to  him  from  his  standpoint  at 
the  time,  and  in  such  case  the  party  acting  under  such  real  or  ap- 
parent danger  is  in  no  event  bound  to  retreat  in  order  to  avoid  the 
necessity  of  killing  his  assailant.    If  from  the  evidence  you  believe 

«  Wflliams  ▼.  State,  148  S.  W.  763,  »  Tllmeyer  v.  State,  136  S.  W.  1060, 

67  Tex.  Cr.  E.  287.  62  Tex.  Or.  R.  272. 
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the  defendant  killed  the  said ,  btit  further  believe  that  at  the 

time  of  so  doing  the  deceased  by>  his  acts,  if  any,  or  by  his  acts 
coupled  with  his  words,  if  any,  caused  him  to  have  a  reasonable 
expectation  or  fear  of  death  or  serious  bodily  injury,  viewing  the 
case  from  the  defendant's  own  standpoint,  and  that,  acting  under 
such  reasonable  expectation  or  fear,  the  defendant  killed  the  de- 
ceased, then  you  should  acquit  him.^ 

i  2970(12).    Utah  ^'' 

As  to  what  force  or  circumstances  are  sufficient  to  justify  or 
mitigate  the  act,  I  instruct  you  that  if  the  deceased,  at  the  time 
he  was  shot  and  killed,  was  attacking  the  defendant,  and  if  the  at* 
tack  was  of  such  a  character  as  to  imperil  the  life,  or  do  some 
great  bodily  harm,  so  imminent  and  pressing  that  a  man  of  ordi- 
nary prudence,  in  the  same  or  like  circumstances,  would  believe 
that  it  was  necessary  to  take  the  life  of  his  assailant  to  save  his 
own  or  prevent  his  receiving  great  bodily  harm,  and  the  defend- 
ant, so  menaced,  acting  in  good,  faith,  using  no  more  force  than 
was  necessary  to  save  his  own  life,  or  to  prevent  great  bodily  harm 
to  himself,  then,  in  such  case,  although  it  may  afterwards  appear 
that  such  danger  was  only  apparent,  and  not  real  or  absolute,  the 
defendant  was  justified  in  killing  deceased,  and  the  act  is  excus- 
able; and  in  determining  the  question  you  may  take  into  consid- 
eration the  time  of  the  day  or  night  it  was  done,  and  the  degree  of 
darkness  or  light  existing  at  the  time,  and  who  fired  the  first  shot.' 

i  2970(13).   Vermont 

You  are  instructed  that  defendant's  act  is  not  to  be  judged  wholly 
in  the  light  of  subsequent  events,  nor  by  the  fact  that  you  can 
see,  in  cool  thought,  that  the  defendant  might  have  acted  different- 
ly. But,  assuming  his  claim  to  be  true,  in  the  situation  he  claims 
he  was  in,  in  the  time  he  had  to  think  and  act,  were  there  means 
to  have  escaped,  and  means  that  to  him  then  seemed  available  for 
escape  ?  If  not,  then  he  had  a  right  to  use  means  sufficient  to  pro- 
tect himself  from  harm,  and  if  he  used  no  more  force  than  was 
necessary,  or  at  the  time  seemed  to  him  necessary,  then  he  is  not 
responsible  for  the  consequences.  And  if  he  saw  no  available 
means  of  escape,  or  of  disarming  his  assailant,  and  was  obliged  to 

resist 's  assault  with  force,  in  order  to  protect  himself,  then 

he  should  be  acquitted.' 

i  2970(14).    West  Virginia 

The  court  instructs  the  jury  that  as  to  the  imminency  of  the 
danger  which  threatened  the  prisoner,  and  the  necessity  of  killing 

*  Glover  ▼.  State  (Cr.  App.)  107  •  State  ▼.  Boberta,  21  A.  424,  63 
S.  W.  854.                                                     Vt  130. 

•  People  ▼.  Callaghan,  6  P.  49,  4 
Utah,  49. 
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in  the  first  instant,  the  prisoner  is  the  judge;  and  that  the  jury 
must  pass  upon  the  prisoner's  action  in  the  premises,  viewing  said 
action  from  the  prisoner's  standpoint  at  the  time  of  the  killing; 
and  if  the  jury  believe  from  all  the  facts  and  circtunstances  in  the 
case,  viewed  from  the  standpoint  of  the  prisoner  at  the  time  of  the 
killing,  that  the  prisoner  had  reasonable  ground  to  believe,  and  did 
believe,  the  danger  imminent,  and  that  the  killing  was  necessary 
to  preserve  his  own  life,  or  to  protect  him  from  great  bodily  harm, 
he  was  excusable  for  using  a  deadly  weapon  in  his  defense  and 
the  jury  should  find  the  defendant  not  guilty.' 

§  2971.  Condition  of  defendant's  mind  at  very  time  of  homicide 
You  are  instructed  that,  if  the  jury  believe  that  the  deceased 
threatened  the  life  of  the  defendant,  and  that  he  approached  the 
defendant  in  a  manner  which  threatened  defendant's  life,  produc- 
ing in  his  mind  such  great  fear  aind  terror  that  he  was  unable  to 
think,  reflect,  and  weigh  the  nature  of  his  act,  he  cannot  be  con- 
victed of  murder  in  the  first  degree,  if  you  further  believe  from  the 
evidence  that,  by  the  acts  of  the  deceased  as  above  stated,  the  pris- 
onei^^'mind  was  in  the  condition  above  stated  at  the  time  of  the 
shooting  by  the  prisoner  of  the  deceased.' 

§  2972.    Matters  considered  in  determining  reasonableness  of  ap- 
prdiension  of  defendant 

I  2972  (t).   Colorado 

You  are  instructed  that,  in  determining  the  reasonableness  of 
such  fear  the  jury  may  take  into  consideration  all  the  circumstanc- 
es surrounding  the  defendant  at  the  time  the  fatal  blow  was  struck, 
as  to  difference  in  physical  strength  and  the  like,  and  if  the  jury 
believe  from  the  evidence  that  a  reasonable  person  placed  in  the 
same  condition  as  the  prisoner,  and  surrounded  by  like  circum- 
stances, would  have  entertained  fears  of  g^eat  bodily  harm,  then 
the  prisoner  was  justified  in  striking  the  fatal  blow,  and  should 
be  acquitted.* 

I  2972(2).    Delawaro 

You  are  instructed  that  in  determining  what  constitutes  such 
reasonable  fear,  you  may  consider  the  conduct  of  the  deceased  just 
before  the  shooting,  the  violence  of  his  assault,  if  any,  the  char- 
acter of  the  weapon  he  employed,  if  any,  his  superior  advantage 
of  size  and  strength,  if  such  existed,  as  well  as  the  prisoner's 

T  State  y.  Donahue,  90  S.  E.  834,  79  »  May  y.  People,  6  P.  816,  8  Colo. 

W.  Va.  260.  210. 

•  Commonwealtli  y.  McKwayne,  70 
A.  809,  221  Pa.  449. 
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knowledgie  of  his  assailant'^s  reputation  for  y>eing  quarrelsome 
and  violent.*®. 

I  2972(3).    Kentucky 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that,  at  the  time  defendant  shot  and  killed  deceased,  he  was  being 
assaulted  or  menaced  by  the  deceased,  and.  he  (defendant)  be- 
lieved, and  had  reasonable  grounds  to  believe,  from  the  character 
of  the  deceased,  his  previous  threats,  if  any  proven,  and  from  the 
circumstances  of  the  meeting,  and  the  nature  of  the  assault  or  men- 
ace, that  he  (defendant)  was  then  and  there  in  danger  of  loss  of 
life  or  suffering,  great  bodily  harm,  and  he  believed,  and  had  rea- 
sonable grounds  to  believe,  that  he  had  no  safe,  or  to  him  appar- 
ently safe,  means  of  avoiding  said  danger,  then  the  defendant  had 
the  right  to  use  such  force  as  was  necessary,  or  to  him  apparently 
necessary,  to  repel  such  assault,  and  protect  himself  from  such 
danger;  and,  if  he  shot  deceased  under  such  circumstances,  the 
jury  should  acquit  defendant  on  the  grounds  of  self-defense.*^ 

t  2972(4).    Teoca*  ,.'    ^ 

You  are  instructed  that  every  person  is  permitted  by,f|w  to 
defend  himself  against  any  unlawful  attack,  reasonably  threaten- 
ing injury  to  his  person,  and  is  justified  in  using  all  necessary  and 
reasonable  force  to  defend  himself,  but  np  more  than  the  circum- 
stances reasonably  indicate  to  be  necessary.  Homicide  is  justi- 
fied by  law  when  committed  in  defense  of  one's  person  against  any 
unlawful  and  violent  attack,  made  in  such  a  manner  as  to  produce 
a  reasonable  expectation  or  fear  of  death  or  some  serious  bodily 
injury.  A  reasonable  apprehension  of  death  or  great  bodily  harm 
will  excuse  a  party  in  using  all  necessary  force  to  protect  his  life 
or  person,  and  it  is  not  necessary  that  there  should  be  actual  dan- 
ger, provided  he  acted  upon  a  reasonable  apprehension  of  danger 
as  it  appeared  to  him  from  his  standpoint  at  the  time,  and  in  s^ch 
case  the  party  acting  under  such  real  or  apparent  danger  is  in  no 
event  bound  to  retreat  in  order  to  avoid  the  necessity-  of  killing  his 
assailant.    If  from  the  evidence  you  believe  that  defendant  E.  killed 

,  but  further  believe  at  the  time  of  so  doing had  tirade 

an  attack  on  him  which,  from  the  manner  and  character  of  it,  and 
the  instrument  used  caused  defendant  E.  to  have  a  reasonable  ex- 
pectation or  fear  of  death  or  serious  bodily  injury,  and  that,  acting 
under  such  reasonable  expectation  or  fear,  the  defendant  E.  killed 
— ,  then  you  should  acquit  the  defendant  G.** 

i«  State  V.  Brooks,  84  A.  225,  3  12  Goodwin  ▼.  State,  126  S.  W.  582, 

Boyce,  203.  68  Tex.  Or.  R.  49«. 

11  (jonnor  v.  Commonwealth,  81  S. 
W.  259.  118  Ky.  497. 
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You  are  instructed  that  a  reasonable  apprehension  or  fear  of 
death  or  serious  bodily  injury  will  excuse  a  person  for  using  all 
necessary  force  to  protect  himself;  and  it  is  not  necessary  that 
there  should  be  actual  danger  of  death  or  serious  bodily  injury, 
provided  he  acted  upon  a  reasonable  apprehension  of  danger  as  it 
appeared  to  him,  viewed  from  his  standpoint  at  the  time;  and  in 
such  case  the  party  acting  upon  such  real  or  apparent  danger  is 
not  bound  to  retreat  in  order  to  avoid  the  necessity  of  killing  his 
assailant.     If,  therefore,  you  believe  from  the  evidence  that  the 

said  defendant  intentionally  shot  and  killed  the  said  -^ ,  but 

further  believe  that  at  the  time  of  so  doing  the  deceased. was  in  the 
act  of  making  or  about  to  make  an  attack  upon  hiih,  which  from 
the  manner  and  character  of  it,  together  with  the  weapon  used  or 
attempted  to  be  used,  if  any,  caused  the  defendant  to  have  a  rea- 
sonable expectation  or  fear  of  death  or  serious  bodily  injury  at  the 
hands  oiF  deceased,  and  acting  under  such  reasonable  expectation 
or  fear  of  death  or  serious  bodily  injury  he  intentionally  shot  and 

killed  the  said ,  then  you  will  acquit  him,  or,  if  there  is  in 

your  minds  a  reasonable  doubt  thereof,  you  will  acquit  him,  and 
so  say  by  your  verdict.  And  in  this  connection,  and  in  connection 
with  the  succeeding  charge  on  self-defense,  you  are  instructed  fur- 
ther that  if  the  deceased  was  armed  at  the  time  he  was  killed,  and 
that  he  made  an  attack  upon  defendant  with  a  weapon,  and  if  the 
weapon  used  or  attempted  to  be  used  by  deceased  in  making  said 
attack,  if  any,  and  the  manner,  of  its  use  or  attiempted  use  werc^ 
such  as  were  reasonably  calculated  to  produce  death  or  serious 
bodily  injury,  then  and  in  that  event  the  law  presumes  it  was  the 
intention  of  the  deceased  to  kill  defendant  or  inflict  serious  bodily 
injury  upon  him.  If  you  believe  from  the  evidence  that  at  the 
time  deceased  was  shot  and  killed  he  had  made  an  assault  upon 
defendant  with  a  bottle,  and  that  immediately  thereafter  he  seized 
or  attempted  to  seize  a  pistol,  or  that  he  seized  a  pistol  and  was  in 
the  act  of  bringing  it  up,  and  that  from  the  acts  and  conduct  of  de- 
ceased as  they  reasonably  appeared  to  defendant,  or  viewed  from 
his  standpoint  at  the  time,  and  under  all  the  facts  and  circumstanc- 
es in  evidence  in  this  case,  that  he  was  in  danger  of  being  killed 
by  deceased,  or  of  receiving  serious  bodily  injury  at  the  hands  of 
deceased,  and  that  thereupon  he  intentionally  shot  and  killed  de- 
ceased to  avoid  being  shot  by  deceased,  then  and  in  that  event  such 
killing  would,  under  the  law,  be  justifiable,  as  being  done  by  de- 
fendant in  his  own  proper  self-defense;  and  if  you  so  believe  the 
facts  to  so  have  been,  or  have  a  reasonable  doubt  thereof,  you  will 
acquit  defendant.  If  you  believe  from  the  evidence  that  defend- 
ant intentionally  shot  and  killed  the  said  deceased,  ,  but, 

further  believe  that  at  the  time  deceased  was  attempting  to  shoot 
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or  was  in  the  act  of  shooting  defendant  with'  a  pistol,  or  was  draw- 
ing or  attempting  to  draw  a  pistol  upon  defendant,  and  that 
defendant  thereupon  intentionally  shot  and  killed  deceased,  to  save 
himself  from  death  or  serious  bodily  injury  at  the  hands  of  de- 
ceased, then,  and  in  that  event,  you  will  acquit  defendant,  or  if 
you  have  a  reasonable  doubt  of  such  being  the  fact  you  will  acquit 
him.^* 

You  are  instructed  that  a  reasonable  apprehension  of  death  or 
great  bodily  harm  will  excuse  a  party  in  using  all  necessary  force 
to  protect  his  life  or  person,  and  it  is  not  necessary  that  thete 
should  be  actual  danger,  provided  he  acted  upon  a  reasonable  ap- 
prehension of  danger  as  it  appeared  to  him  from  his  standpoint 
at  the  time;  and  in  such  case  the  party  acting  under  such  real 
or  apparent  danger  is  in  no  event  bound  to  retreat  in  order  to 
avoid  the  necessity  of  killing  his  assailant.    If,  from  the  evidence, 

you  believe  defendant  killed  said  ^  but  further  believe  that 

at  the  time  of  so  doing  the  deceased  had  made  an  attack  on  him 
which,  from  the  manner  and  character  of  it,  and  the  relative 
strength  of  the  parties,  and  the  defendant's  knowledge  of  the  char- 
acter and  disposition  of  the  deceased,  caused  him  to  have  reason- 
able expectation  or  fear  of  death  or  serious  bodily  injury,  and  that, 
acting  under  such  reasonable  fear,  the  defendant  killed  the  de- 
ceased, then  you  should  acquit  him.  If  you  find  from  the  evidence 
that  the  defendant  struck  and  killed  *  ■  with  a  stick  or  club, 
.but  you  find,  at  the  time  he  struck  him,  the  deceased  was  advancing 
on  him  with  a  chair,  and  you  find  from  the  acts  of  the  deceased, 
as  viewed  by  the  defendant  from  his  standpoint,  it  reasonably  ap- 
peared to  him  that  it  was  the  object  and  intent  of to  kill 

him  (the  defendant),  or  to  inflict  on  him  some  serious  bodily  harm, 
and  in  order  to  protect  himself  from  such  death  or  injury,  as  view- 
ed by  him,  he  struck  and  killed ,  then  such  killing  would  be 

in  self-defense,^* 


§  2973.    Same— Effect  of  hostile  demonstrations  of  companion  of 
deceased 

You  are  charged  that,  if  you  believe  from  the  evidence  that  the 
defendant  and  F.,  on  the  day  of  the  killing  of  the  deceased,  were 

traveling  along  the public  road,  and  approached  deceased, 

W.,  and  T.  as  they  were  seated  in  a  buggy  in  front  of  the  residence 

of ,  and  that  W.  shot  at  the  defendant  and  P.,  or  either  of 

them,  or  that  W.  raised  a  gun  as  if  to  shoot  the  defendant  and 
F.,  or  either  of  them,  or  that  W.  shot  the  car  in  which  the  defend- 
ant and  F.  were  seated,  and  you  further  believe  that  by  reason  of 

18  Teel  V.  State  (Or.  App.)  73  S,  W.         i*  Logan   v.   State,   (Or.   App4   53 
11.  S.  W.  694. 
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said  acts,  if  any,  on  the  part  of  W.,  or  by  reason  of  any  or  all  of 
said  .acts  on  the  part  of  W.,  if  any,  either  when  taken  alone  or  in 
connection  with  all  or  any  of  the  relevant  facts  and  circumstances 
in  evidence,  you  believe  that  there  was  created  in  the  mind  of 
the  defendant,  or  F.,  a  reasonable  expectation  or  fear  of  death  or 
serious  bodily  injury  at  the  hands  of  W.,  or  T.,  or  the  deceased,  or 
either  of  them,  viewed  from  the  standpoint  of  the  defendant  or 
F.  at  the  time,  and  you  believe  that  defendant,  acting  upon  such 
reasonable  expectation  or  fear  of  death  or  serious  bodily  injury  of 
himself  or  F.,  at  the  hands  of  'W.  or  T.,  or  deceased,  or  either  of 
them,  shot  and  thereby  killed  the  deceased,  or  if  you  have  a  reason- 
able doubt  thereof,  then  you  will  find  the  defendant  not  guilty.** 

You  are  instructed  that,  when  there  is  more  than  one  assailant, 
the  slayer  has  the  right  to  act  upon  the  hostile  demonstration  of  ei- 
ther one  or  all  of  them,  and  to  kill  either  one  of  them,  if  it  rea- 
sonably appears  to  him  that  they  are  present  for  the  purpose  and 
acting  together  to  take  his  life  or  to  do  him  serious  bodily  injury." 

§  2974.    Same — Character  of  deceased  for  violence 

I  2974(1).    Alabama 

The  court  charges  the  jury  that  the  law  gives  a  citizen  the  right 
to  take  prompt  and  decisive  steps  to  defend  himself  against  a  fel- 
onious assault  made  against  him,  if  by  such  assault  he  is  placed  in 
a  position  of  peril  of  losing  his  life  or  of  suffering  grievous  bodily 
harm,  and  there  is  no  reasonable  mode  of  escape  without  increasing 
his  peril,  and  he  is  free  from  fault  in  bringing  on  the  difficulty,  and 
if  the  person  making  the  assault  had  made  threats  against  such 
person  which  have  been  communicated,  and  is  a  person  reputed  to 
be  quarrelsome,  dangerous,  and  bloodthirsty,  then  the  one  assaulted 
would  have  the  right  to  take  more  prompt  and  decisive  steps  to  de- 
fend himself  from  such  assault.^^ ' 

i  2974(2).    Mlstovri 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 
evidence  that  the  deceased  was  of  a  rash,  turbulent,  and  violent  dis- 
position, and  that  the  defendant  had  knowledge  of  such  disposition, 
then  such  disposition  is  a  circumstance  for  the  consideration  of  the 
jury  in  considering  the  reasonable  cause  for  defendant's  apprehen- 
sion of  great  personal  injury  to  himself.** 

The  jury  are  instructed  that  they  will  take  into  consideration  the 
evidence  as  to  the  quarrelsome,  turbulent,  and  dangerous  character 
of  deceased,  and  give  it  such  weight  as  you  deem  it  entitled  to.    You 

•"  Anderson   v.    State,   217   S.   W.  it  Bone  v.  State,  02  So.  455,  8  Ala. 

390,  86  Tex.  Cr.  Bi  207.  App.  59. 

i«  Carson  v.  State,  123  S.  W.  590,  is  state  t.  Iletcher  (Sup.)  190  8. 

57  Tex.  Cr.  R.  394,  136  Am.  St  Rep.  W.  317. 
981. 
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may  consider  such  evidence  for  the  purpose  of  throwing  light  upon 
the  conduct  and  demeanor  of  deceased  during  the  difficulty  bet*vecn 
him  and  the  defendant,  and  also  for  the  purpose  of  throwing  light 
upon  the  defendant's  apprehensions,  if  any,  at  the  time  of  the 
shooting.** 

The  jury  are  instructed  that  the  character  of  the  deceased  is 
a  proper  matter  for  your  consideration,  and  you  should  give  it 
such  weight  as  you  deem  proper  in  determining  whether  or  not 
he,  by  his  acts  at  the  time  of  the  wounding,  gave  the  defendant  rea- 
sonable cause  to  apprehend  such  danger  as  to  justify  his  act  of 
wounding  on  the  ground  of  self-defense,  according  to  the  law  upon 
that  subject  as  stated  in  these  instructions.  The  mere  fact,  how- 
ever, that  the  deceased  was  a  man  of  bad  character,  if  you  believe  he 
was  of  such  character,  will  not  justify  the  taking  of  his  life.*** 

I  2974(3).    Oklahoma 

You  are  instructed  that  the  knowledge  of  the  defendant  derived 
from  personal  observation  as  well  as  otherwise  of  the  violent  tem- 
per of  the  deceased,  if  you  find  such  to  be  the  case,  and  of  his  violent 
and  turbulent  character,  if  such  you  find  to  be  the  case,  and  his 
liability  to  attack  persons  when  angered  or  aroused,  if  such  you 
find  to  be  the  case,  and  also  the  knowledge  of  the  defendant  that  the 
deceased  was  in  the  habit  of  carrying  a  pistol  or  other  deadly  weap- 
ons, and  his  disposition  to  use  the  same  when  aroused  or  angered, 
if  such  you  find  to  be  the  case,  should  be  considered  by  you  and 
given  just  such  weight  as  you  deem  the  same  entitled  to  have  in 
determining,  from  the  standpoint  of  the  accused,  the  reasonable- 
ness of  the  danger  apprehended  by  him  and  from  which  the  de- 
fendant might  estimate  the  conduct  of  the  deceased,  the  character  of 
the  attack  or  threatened  attack,  if  you  find  the  deceased  made  any 
attack  or  threatened  attack,  or  apparent  attack,  and  what  he  might 
have  expected  from  the  deceased  as  well  as  that  which  he  might 
have  at  the  time  deemed  necessary  to  guard  himself  against.*^ 

You  are  instructed  that  evidence  has  been  oflFered  before  you  for 
the  purpose  of  showing  the  reputation  of  the  deceased  as  a  quarrel- 
some, dangerous  man.  You  should  consider  this  evidence  in  con- 
nection with  the  other  evidence  in  the  case,  and,  if  you  believe  that 
the  deceased  had  the  reputation  of  being  a  quarrelsome,  danger- 
ous man,  you  may  consider  that  fact  in  connection  with  the  other 
proof,  in  ascertaining  whether  or  not  he  was  the  aggressor  and 
brought  on  the  difficulty,  and  if  you  find  that  he  had  such  reputa- 
tion, and  that  it  was  known  to  the  defendants,  you  may  consider 

i»  State  V.  Hudspeth,  60  S.  W.  136,  21  BranUey  v.  State,  175  P.  51,  15 

159  Mo.  178.  Okl.  Cr.  6. 

20  State  V.  Vansant,  SO  Mo.  67. 
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that  fact,  in  connection  with  the  other  proof  in  the  case,  in  ascer- 
taining whether  or  not  the  defendant  reasonably  and  in  good  faith 
believed  that  he,  or  his  brother,  or  both,  were  in  danger  of  losing 
their  lives  or  receiving  great  bodily  injury.** 

You  are  instructed  that  in  determining  whether  or  not  the  defend- 
ant, as  a  reasonable  man,  in  good  faith,  believed  at  the  time  of  the 
killing  that  he  was  in  danger  of  suffering  death  or  serious  bodily 
injury  at  the  hands  of  the  deceased,  you  should  take  into  considera- 
tion all  the  facts  and  circumstances  that  transpired  at  the  house  of 
the  defendant  just  prior  to  and  at  the  time  of  the  killing,  and  also 
the  defendant's  knowledge  of  the  deceased,  and  his  reputation,  as  a 
violent  and  dangerous  man.** 

§  2975.    Same — ^Relative  bize  and  strength  of  parties 

You  are  authorized,  in  considering  the  imminency  of  the  danger 
of  the  defendant  from  the  deceased,  to  take  into  consideration  their 
relative  size  and  strength.** 

§  2976.    Prior  difficulties  with  deceased  and  threats  by  him  as 
bearing  on  reasonableness  of  apprehension  of  danger 

§  2976(1).    Arkansas 

The  jury  are  instructed  that  some  of  the  witnesses  have  ^ideposed 
that  the  deceased,  a  short  time  before  his  death,  made  threats 
against  the  life  of  the  defendant.  You  are  instructed  that  previous 
threats  or  acts  of  hostility  of  the  deceased  towards  the  defendant, 
however  violent  they  may  have  been,  were  not  of  themselves  suffi- 
cient to  justify  defendant  in  seeking  and  slaying  the  deceased.  To 
excuse  him,  or  justify  liim,  he  must  have  acted  under  an  honest 
belief  that  it  was  necessary  at  the  time  to  take  the  life  of  the  de- 
ceased in  order  to  save  his  own,  and  it  must  appear  that  there  was 
reasonable  cause  to  excite  this  apprehension  on  his  part;  so  that, 
if  you  find  that  the  deceased,  at  the  time  he  was  killed,  did  nothing 
to  excite  in  the  mind  of, defendant  the  fear  that  deceased  was  about 
to  execute  his  threats,  then  the  threats  and  bad  character  of  de- 
ceasedi,  whatever  you  may  find  them  to  have  been,  are  unavailing, 
and  should  not  be  considered  by  you.  But  if  the  evidence  leaves 
you  in  doubt  as  to  what  the  acts  of  the  deceased  were  at  the  time,  or 
immediately  before  he  was  killed,  you  may  consider  the  threats  and 
character  of  deceased,  in  connection  with  all  the  other  evidence,  in 
determining  who  was  probably  the  aggressor.  The  jury  are  in- 
structed that  no  mere  threats  made  by  deceased,  before  or  at  the 
time  of  killing,  unaccompanied  at  the  time  of  killing  with  any  at- 

22  McDanlel  v.  State,  127  P.  358,  8  24  State  v.  Donahue,  90  S.  E.  834, 

Okl.  Cr.  209.  79  W.  Va.  260. 

28Mulkey  y.  State,  113  P.  532,  5 
Okl.  Cr.  75. 


§  2976(2)  INSTBUCTIONS  TO  JURIES  8336 

tempt  to  carry  therfi  into  execution,  are  sufficient  to  justify  the 
killing,  or  reduce  it  to  a  lower  degree  of  homicide  than  murder; 
and  if  they  find  that  defendant  shot  and  killed  the  deceased  be- 
cause of  such  threats,  and  because  defendant  thought  such  threats 
would  justify  him  in  killing  deceased,  and  that  when  he  shot  and 
killed  him  he  was  in  no  fear  of  imminent  danger,  he  is  guilty  of 
murder;  and  if  the  killing  was  the  result  of  a  deliberate  purpose 
fixed  in  his  mind  to  kill,  it  was  murder  in  the  first  degree.^ 

i  2976(2).    Delaware 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  the  deceased  did  first  attack  the  prisoner,  and  that  the  prisoner 
had  previously  received  information  which  led  him  to  believe  and 
which  justified  him  to  believe  at  the  time  he  committed  the  fatal 
act  that  the  deceased  had  threatened  his  life  or  that  the  deceased 
was  in  any  wise  connected  with  the  threatening  letters  introduced 
in  the  case,  then  such  threats  and  letters  taken  in  connection  with 
the  character  of  the  attack  made  upon  the  accused  by  the  deceased 
become  the  proper  subject  for  your  consideration  in  determining 
whether  or  not  the  deceased  by  his  acts  created  in  the  mind  of  the 
accused,  at  the  time  of  the  shooting,  a  reasonable  belief  that  he 
was  in  danger  of  death  or  great  bodily  harm.** 

§  2976(3).    Georoia 

I  charge  you  that  threats  alone  will  not  justify  a  killing,  but  such 
threats  may  be  considered  by  the  jury,  in  connection  with  any 
overt  act  of  the  deceased  at  the  time  of  the  killing,  in  passing  upon 
the  question  of  reasonable  fears.  Did  the  deceased  at  that  time  do 
anything  which  justified  the  defendant  in  believing  he  then  intend- 
ed to  carry  out  his  previous  threats  ?  And  were  such  acts  sufficient 
to  excite  the  fears  of  a  reasonable  man — one  reasonably  coura- 
geous, reasonably  self-possessed,  and  not  those  of  a  coward  or  one 
seeking  an  opportunity  or  an  excuse  for  the  killing?*' 

§  2976(4).    MiS8lUipp4 

The  court  instructs  the  jury  for  the  defendant  that,  if  yon  be- 
lieve from  the  evidence  that  on  a  day  prior  to  the  killing  defendant 
found  a  letter  from  his  wife  to  the  deceased,  and  that  the  defendant 
and  deceased  got  into  a  difficulty  on  account  of  same,  and  if  you 
believe  when  defendant  and  deceased  separated  the  latter  said  to 
the  defendant :  "You  be  God  damned  sure  you  are  ready  the  next 
time  we  meet;   Til  never  give  you  this  chance  again" — or  words 

SB  Mize  y.  State,  36  Ark.  663.  ^7  Taylor  v.  State,  49  S.  B.  303,  l2l 

S8  State   V.   Oreste,   80   A.   214,   4      Ga.  348. 
Boyce,  118. 
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to  that  effect,  then  vou  mav  take  this  into  consideration  in  deter- 
mining  who  was  the  aggressor  in  the  difficulty  at }^ 

I  2976(5).     Missouri 

You  are  instructed  that,  in  determining  whether  the  defendant 
was  justifijsd  in  acting  upon  appearances  and  shooting  the  deceased, 
the  jury  may  take  into  consideration  any  threats  that  may  have  been 
made  by  deceased  against  the  life  of  the  defendant  and  communi- 
cated to  defendant  prior  to  the  killing,  if  the  jury  find  from  the  evi- 
dence that  any  such  threats  were  made  and  communicated.  You 
shall  consider  all  the  threats  which  you  may  believe  from  the  evi- 
dence were  made  by  the  deceased  against  the  defendant,  and  may 
give  them  such  weight  in  determining  the  nature  of  the  transac- 
tion, giving  rise  to  the  charge  for  which  the  defendant  is  now  on 
trial,  as  you  deem  proper.  Mere  threats,  however,  will  not  justify 
on  the  ground  of  self-defense  the  shooting  of  one  by  another;  nor 
will  threats  alone  warrant  the  party  against  whom  they  are  made 
in  attacking  and  killing  the  party  who  made  them,  unless  at  the  time 
of  the  shooting  the  party  making  such  threat  or  threats  does  some 
act.  indicating  a  purpose  to  execute  the  same,  or  that  the  party 
against  whom  they  are  made  then  has  reasonable  ground  to  believe, 
and  does  believe,  that  such  threat  or  threats  are  about  to  be  exe- 
cuted.** 

The  court  instructs  the  jury,  if  they  believe  from  the  evidence 

that made  any  threats  against  the  life  of  defendant,  and  that 

such  threats  were  communicated  to  defendant  before  the  killing, 
the  jury  may  take  into  consideration '%uch  threats  in  determining 
whether  defendant  was  justified  in  acting  upon  appearances  when 

he  struck with  the  billiard  cues,  provided  the  jury  believe 

from  the  evidence  that provoked  and  entered  into  the  diffi- 
culty with  the  defendant.** 

The  court  instructs  the  jury,  if  they  believe  from  the  evidence 
that  the  defendant  provoked  and  entered  into  the  difficulty  with 

,  and  had  previously  prepared  himself  for  an  assault  upon 

with  the  intent  to  take  his  life  or  do  him  some  great  bodily 

harm,  and  that ,  at  the  time  of  the  difficulty,  did  not  attempt 

to  assault  or  strike  the  defendant,  then  any  threats  that  

may  have  made  against  the  life  of  defendant  would  not  justify  or 
excuse  him  in  striking  and  killing .*^ 

You  are  instructed  that  you  will  take  into  consideration  the  evi- 
dence as  to  threats  made  by  the  deceased  prior  to  the  killing.  If 
you  believe  that  any  of  such  threats  were  communicated  to  defend- 

^sLererett  ▼.   SUte,   78  So.  273,  so  state  ▼.  Smitli,  60  a  W.  270, 

112  Miss.  394.  164  Mo.  567. 

s»  State  T.  King,  102  S.  W.  615,  203  si  SUte  v.  Smltb,  66  S.  W.  270,  164 
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ant,  then  such  threat  or  threats  may  be  considered  by  you  as  ex- 
plaining the  conduct  and  apprehensions,  if  any,  of  defendant  at  the 
time  of  the  shooting.  You  will  also  consider  any  threats  you  may 
believe  were  made  by  deceased  and  not  communicated  to  defend- 
ant, for  the  purpose  of  explaining  the  conduct  and  demeanor  of  de- 
ceased at  the  time  of  the  shooting.^* 

The  jury  are  instructed  that  if  they  believe  from  the  evidence  that 

the  deceased, ,  had  shortly  before  the  homicide  threatened  to 

take  the  life  of  the  defendant,  and  such  threats  were  communicated 
to  the  defendant,  and  caused  the  defendant  to  fear  that  an  attack 
would  be  made  upon  him  with  intent  to  take  his  life  or  to  do  him 
some  great  bodily  harm,  then  such  threats  will  justify  the  defendant 
in  acting  more  promptly  and  upon  less  demonstration  of  hostility 
than  if  such  fears  had  not  been  so  aroused;  and  if,  from  the  nature 
of  the  threats,  and  the  character  of  him  who  made  them,  together 
with  his  appearance,  conduct,  and  demonstrations  at  the  time  of 
the  shooting,  you  believe  from  the  evidence  that  defendant  had 
reasonable  cause  to  apprehend,  and  did  apprehend,  that  such 
threats  were  about  to  be  accomplished,  and  that  the  deceased  was 
about  to  kill  the  defendant  or  to  do  him  some  great  bodily  harm, 
then  the  defendant  was  justified  in  killing  the  4cceased,  and  your 
verdict  must  be  "Not  guilty,"  although  the  object  of  the  person 

( )  so  threatening  him  was  only  to  frighten  him,  and  there 

was  no  real  danger.** 

I  2976(6).    OkJahoma 

The  court  instructs  the  jury  that  evidence  has  been  introduced 
herein  relative  to  a  difficulty  or  difficulties  between  the  deceased 
and  defendant  which  have  occurred  previous  to  the  fatal  difficulty. 
This  evidence  should  be  considered  by  you,  with  the  other  evidence 
in  the  case,  for  the  purpose  of  assisting  you  in  ascertaining  the  state 
of  mind  of  the  respective  parties  at  the  time  of  the  homicide,  and 
for  the  purpose  of  assisting  you  in  determining  whether  or  not  the 
defendant,  in  good  faith,  believed  that  he  was  in  danger  of  losing 
his  life  or  of  receiving  serious  bodily  injury  at  the  hands  of  the  de- 
ceased at  the  time  of  the  subsequent  difficulty  in  which  the  deceased 
was  killed.** 

The  court  instructs  the  jury  that  evidence  has  been  introduced 
herein  upon  the  part  of  the  defendant. tending  to  prove  that  prior 
to  the  fatal  difficulty  the  deceased  had  made  threats  of  violence 
against  defendant,  and  such  threats,  should  you  find  the  same  to 
have  been  made,  should  be  considered  by  you,  in  connection  with 

S2  state  V.  Hudsp^Jl,  60  S.  W.  136,  s«  BranU^y  r.  Stat^  175  P.  51,  15 
169  Mo.  178.  Okl  Cr.  6. 
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all  the  other  evidence  in  the  case,  to  assist  you  in  determining  the 
deceased's  feeling  toward  the  defendant  and  to  assist  you  to  deter- 
mine who  was  the  probable  aggressor  in  the  fatal  difficulty;  also-. 
if  you  find  from  the  evidence  that  prior  to  the  fatal  difficulty, 
the  defendant  had  been  informed  that  the  deceased  had  made  threats 
of  violence  against  him,  and  in  good  faith  believed  the  information 
(whether  such  information  was  in  fact  true  or  not  being  immate- 
rial), then  you  should  consider  that  fact,  should  you  so  find,  togeth- 
er with  all  the  other  facts  and  circumstances  in  evidence  beiore  you 
in  this  case,  to  enable  you  to  determine  the  state  of  the  defendant's 
mind,  and  what  he  might  have  reasonably  apprehended  from  the 
overt  acts  and  demonstrations  of  the  deceased,  if  you  find  he  made 
any,  on  the  occasion  of  the  fatal  difficulty ;  and  if  you  have  a  reason- 
able doubt  as  to  whether  the  deceased,  at  the  time  of  the  fatal  diffi- 
culty, was  making  an  attack  upon  the  defendant  in  such  a  man- 
ner as,  viewed  from  the  defendant's  standpoint,  that  it  reasonably 
appeared  to  him  that  the  deceased  was  about  to  take  his  life  or  in- 
flict serious  bodily  injury  upon  him,  then  in  that  event  you  shall 
consider  any  threats  you  find  the  deceased  made  against  the  defend- 
ant, and  give  the  same  such  weight  and  value  as  you  deem  the 
same  entitled  to;   but  mere  threats  alone,  though  actuaHy  made 
and  communicated  and  however  violent  they  may  be,  will  not  jus- 
tify, excuse,  or  mitigate  a  homicide.    The  law  does  not  permit  one 
person  to  kill  another  merely  because  the  other  has  made  threats 
against  him  or  previously  assaulted  him,  unless  the  deceased,  at 
the  time  of  the  fatal'  difficulty,  without  being  willfully  provoked 
thereto  by  the  defendant,  and  without  the  defendant  having  brought 
on  the  difficulty,  made  some  overt  act  or  demonstration,  indicating 
to  the  defendant  as  a  reasonable  man,  an  intention  to  kill  him  or 
to  do  him  some  great  bodily  harm ;  and  should  you  find  in  this  case 
beyond  a  reasonable  doubt  that  at  the  time  of  the  fatal  difficulty, 
the  deceased  did  not  make  some  overt  act  or  demonstration  in- 
dicating to  the  defendant,  as  a  reasonable  man,  an  intention  to 
assault  him  and  do  him  some  serious  bodily  harm  or  kill  him,  then 
any  threats  previously  made  against  the  defendant,  and  the  fact 
that  there  had  been  a  previous  difficulty,  are  immaterial  for  any 
purpose  in  the  case,  and  should  not  be  considerW  by  the  jury,  but 
entirely  disregarded,  and  given  no  weight  whatever  under  such 
circumstances.** 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 
the  deceased  made  threats  against  the  defendant  which,  if  carried 
into  execution,  would  endanger  his  life  or  subject  him  to  great  bod- 
ily harm,  and  that  the  defendant  feared  or  had  reason  to  fear  that 

«»  Brantiey  v.  State,  175  P.  51,  16  Okl.  Cr.  6. 
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such  threats  were  liable  to  be  carried  into  execution,  then  you  are 
instructed  that  the  defendant  coul'd  not  lawfully  assault  the  deceased 
on  account  of  such  threats  or  because  of  fear  induced  thereby,  un- 
less the  deceased  at  the  time  of  the  fatal  difficulty  made  some  dem- 
onstration or  performed  some  overt  act  that  caused  reasonable  ap- 
prehension that  such  threats  were  about  to  be  put  into  execution, 
and,  in  case  of  such  demonstration  or  overt  act,  the  defendant  may 
lawfully  become  the  aggressor  only  to  the  extent  of  putting  himself 
in  a  position  of  safety  as  against  the  unlawful  threatened  acts  of 
the  deceased.  If,  under  the  circumstances  and  facts  of  this  case, 
you  find  beyond  a  reasonable  doubt  that  the  defendant  intentionally 
carried  his  acts  of  aggression,  if  any  there  be,  further  than  were 
reasonably  necessary  to  place  himself  in  a  situation  of  apparent 
safety,  his  acts  then  would  be  such  as  to  render  his  acts  of  aggres- 
sion unlawful,  and  yoVi  should,  under  such  circumstances,  consider 
the  evidence  as  a  whole,  together  with  such  acts  of  aggression,  if 
any  such  act  you  find,  in  determining  his  guilt  or  innocence  under 
the  charge  made  in  the  information.** 

You  are  further  instructed  that  homicide  cannot  be  justified  or 
excused  on  the  ground  that  the  person  killed,  prior  to  the  killing, 
had  committed  a  mere  assault  and  battery  upon  the  person  who 
did  the  killing,  but  when,  at  the  time  of  the  killing  or  just  prior 
thereto,  the  person  killed  committed  an  assault  and  battery  upon 
the  person  who  did  the  killing,  this  may  be  taken  into  consideration 
by  the  jury  in  determining  whether  it  reasonably  appeared  to  the 
person  who  did  the  killing  that  he  was  at  the  time  in  danger  of 
death  or  great  bodily  injury  at  the  hands  of  the  deceased,*' 

You  are  instructed  that  evidence  has  been  offered  before  you  for 
the  purpose  of  showing  that  the  deceased  had  made  threats  of  vio- 
lence towards  the  defendants  prior  to  the  difficulty,  and  also  that 
he  had  been  carrying  a  weapon.  You  should  consider  this  evidence, 
and  if  you  believe  that  the  deceased  had  made  threats  of  a  violent 
nature  towards  the  defendants,  and  was  carrying  a  weapon  for  the 
purpose  of  engaging  in  a  difficulty,  with  the  defendants  and  for 
the  purpose  of  taking  their  lives,  you  should  consider  these  circum- 
stances in  connection  with  the  other  facts  in  the  case  for  the  pur- 
pose of  ascertaining  whether  or  n,ot  the  deceased  was  probably  the 
aggressor  in  the  difficulty  and  began  the  conflict  in  which  he 
lost  his  life,  and,  if  you  believe  that  threats  of  a  violent  nature 
by  the  deceased  against  the  defendants  had  been  communicated  to 
the  defendants  prior  to  the  homicide,  you  may  take  this  fact  into 
consideration  in  connection  with  the  proof  in  the  case  for  the  pur- 
pose of  ascertaining  whether  or  not  the  defendant  A.  reasonably  and 

«•  Brantley  v.  State,  175  P.  61,  15         «7  Gransden  v.  Stote,  158  P.  157,  12 
Okl.  Cr.  6.  Okl.  Cr.  417. 
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in  good  faith  believed  that  he,  or  his  brother,  or  both,  were  in  dan- 
ger of  losing  their  lives,  or  receiving  great  bodily  injury  at  the 
hands  of  the  deceased  at  the  time  of  the  homicide.'^ 

You  are  instructed  that  neither  insulting  words  or  insulting  con- 
duct or  epithets,  or  assaults  previously  made — that  is,  anterior  to 
the  actual  time  of  the  killing — ^had  and  done  to  the  defendant  at 
other  and  different  places  than  at  the  scene  of  the  homicide,  if  you 
find  that  any  such  were  had  and  done,  nor  insulting  epithets,  no 
xiiatter  how  opprobrious,  uttered  at  the  time  of  the  killing,  will  jus- 
tify or  mitigate  a  homicide.  You  are  further  instructed  that 
threats  to  kill  another,  communicated  to  the  latter  prior  to  the 
homicide,  are  not  sufficient  to  either  justify  or  mitigate  homicide, 
and  before  a  defendant  can  justify  a  homicide  upon  the  ground  of 
threats  to  take  his  life  that  have  been  made  by  the  deceased  and 
communicated  to  the  defendant  before  the  homicide,  if  any,  or  be- 
fore he  can  be  justified  in  shooting  a  person  so  threatening  his  life, 
there  must  have  been  done  at  the  time  of  the  killing  some  act.  upon 
the  part  of  the  person  so  threatening,  which  viewed  in  the  light  of 
the  threats  manifested  a  purpose  on  the  part  of  the  person  doing 
the  threatening  to  carry  said  threats  into  execution,  or  to  do  some 
great  personal  injury  to  the  person  threatened.  On  the  other 
hand  you  are  instructed  that  if  you  believe  from  the  evidence 
that  the  deceased  in  this  case  had  threatened  to  take  the  life 
of  the  defendant,  and  that  such  threats  to  take  his  life  were  prior 
to  the  homicide  communicated  to  the  defendant,  and  that  at  the 
time  of  the  killing  the  deceased,  by  some  act  then  done,  manifested 
a  purpose  to  carry  such  threats  into  execution  and  that  the  threat- 
ened attack  had  then  -begun,  before  any  act  upon  the  part  of  the 
defendant,  which  manifested  a  purpose  on  his  part  to  first  attack 
the  deceased  with  a  deadly  weapon,  and  that  under  such  circum- 
stances the  defendant  shot  and  killed  the  deceased,  said  homicide 
is  justifiable  and  he  should  be  acquitted.** 

i  2976(7).    Texas 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from  the 
evidence  that  prior  to  the  homicide  the  deceased  had  made  threats 
against  the  life  of  the  defendant,  and  if  you  further  find  that  at 
the  time  of  the  homicide  the  deceased  did  some  act  which,  together 
with  all  the  surrounding  circumstances,  as  viewed  from  the  stand- 
point of  the*  defendant  at  the  time,  reasonably  manifested  to  the 
defendant  an  immediate  intention  on  the  part  of  the  deceased  to 
kill  the  defendant,  or  to  inflict  upon  him  serious  bodily  injury,  and  if 
from  such  threats,  if  any  were  made,  and  from  such  act  or  acts  up- 

««  McDanlel  v.  State,  127  P.  358,  8  »»  Turner  v.  States  111  P.  988,  4 
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on  the  part  of  the  deceased,  if  any,  at  the  time,  and  all  the  other  cir- 
cumstances of  the  case,  you  believe  that  the  defendant  killed  the 
deceased  in  the  defense  of  himself  against  danger  or  the  reasonable 
appearance  of  danger  of  loss  of  life  or  serious  bodily  injury  at  the 
hands  of  the  deceased,  you  will  acquit  him.*^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  prior  to  the  homicide  the  deceased  had  made  threats 
against  the  life  of  the  defendant  and  to  inflict  serious  bodily  injury 
on  defendant,  and  that  at  the  time  of  the  homicide  the  deceased,  by 
some  act  then  done,  manifested  an  intention  to  execute  the  threats 
so  made,  or,  if  you  have  a  reasonable  doubt  as  to  whether  or  not 
he  did,  then  you  will  give  the  defendant  the  benefit  of  such  doubt 
and  acquit  him.** 

You  are  instructed  that,  where  a  defendant  accused  of  murder 
seeks  to  justify  himself  on  the  ground  of  threats  against  his  owtt 
Hfe,  he  may  be  permitted  to  introduce  evidence  of  the  threats  made, 
but  the  same  shall  not  be  regarded  as  affording  a  justification  for 
the  offense,  unless  it  be  shown  that  at  the  time  of  the  homicide  the 
person  killed  by  some  act  then  done  manifested  an  intention  to  exe- 
cute the  threats  so  made.  If  you  believe  from  the  evidence  in  this 
case  that  the  deceased  did  make  such  threats  against  the  life  of  the 
defendant,  and  it  reasonably  appeared  to  the  defendant  at  the  time 
of  the  killing  that  deceased  made  such  an  act  or  demonstration  as 
reasonably  to  produce  in  the  mind  of  defendant  a  belief  that  de- 
ceased then  and  there  intended  to  take  the  life  of  defendant,  or  do- 
him  some  serious  bodily  harm,  you  will  acquit ;  and  if  the  defend- 
ant at  the  time  of  the  killing  did  reasonably  believe  from  some  act 
or  demonstration  then  and  there  made  by  the  deceased,  as  it  rea- 
sonably appeared  to  him,  the  defendant,  judging  from  his  own 
standpoint  that  the  deceased  did  then  and  there  intend  to  kill  de- 
fendant or  to  do  him  some  serious  bodily  h^rm,  then  you  should  ac- 
quit the  defendant.  You  are  instructed  that  it  is  not  essential  to- 
the  right  of  self-defense  that  real  danger  should  exist.  If  from  the 
defendant's  standpoint,  taking  into  consideration  all  the  facts  and 
circumstances  surrounding  the  parties,  it  reasonably  appeared  to- 
the  defendant  that  he  wals  in  danger  of  death  or  serious  bodily  in- 
jury, under  the  law,  he  had  the  right  to  defend  against  such  appar- 
ent danger  to  the  same  extent  as  if  the  danger  were  real.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
deceased  did  make  such^ threats  against  the  life  of  the  defendant,  and 
it  reasonably  appeared  to 'the  defendant  at  the  time  Of  the  killing 

*«  Roberts  r.  State,  168  S.  W.  100,  *«  Kelly  v.  State,  151  S.  W.  304^ 

74  Tex.  Cr.  R.  150.  68  Tex.  Cr.  RL  317, 
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the  deceased  made  such  an  act  or  demonstration  as  reasonably  to 
produce  in  the  mind  of  the  defendant  the  fear  that  the  deceased 
then  and  there  intended  to  take  the  life  of  the  defendant  or  do  him 
some  serious  bodily  harm,  you  will  acquit.  And  if  the  defendant 
at  the  time  of  killing  did  reasonably  believe,  from  some  act  or 
demonstration  then  and  there  made  by  the  deceased,  as  it  reason- 
ably appeared  to  him,  the  defendant,  judged  of  from  his  own  stand- 
point, that  deceased  did  then  and  there  intend  to  kill  the  defendant 
or  do  him  some  serious  bodily  harm,  then  you  should  acquit.** 

You  are  instructed  that  where  the  defendant,  accused  of  murder, 
seeks  to  justify  himself  on  the  ground  of  threats  against  his  life, 
he  may  be  permitted  to  introduce  evidence  of  the  threats  made, 
but  the  same  shall  not  be  regarded  as  affording  a  justification  for 
the  offense,  unless  it  be  shown  that  at  the  time  of  the  homicide  the 
person  killed,  by  some  act  then  done,  manifested  an  intention  to 
execute  the  threat  so  made.** 

§  2977.    Same — Threats  in  presence  of  defendant 

The  jury  are  instructed  that  when  a  defendant,  accused  of  murder, 
seeks  to  justify  himself  on  the  ground  of  threats  against  his  own 
life,  he  is  permitted  to  introduce  evidence  of  the  threats  made,  but 
the  same  shall  not  be  regarded  as  affording  a  justification  for  the 
killing,  unless  it  be  shown  that  at  the  time  thereof  the  person  killed, 
by  some  act  then  done,  manifested  an  intention  to  execute  the  threat 
so  made.  If  you  believe  that  deceased  had  made  in  defendant's 
presence  threats  to  take  his  life,  and  if  you  further  believe  that  at 
the  time  defendant  killed  deceased  the  deceased  did  or  was  do- 
ing some  act  which,  from  defendant's  standpoint,  appeared  to  him 
to  indicate  or  manifest  an  intention  on  the  part  of  the  deceased  to 
carry  such  threat  into  execution,  and  that  defendant  then  killed  de- 
ceased, you  will  acquit  defendant  on  the  ground  of  threats  against 
his  own  life.** 

§  2978.    Same— Threats  communicated  by  others 

§  2978(0.    Missouri 

The  court  instructs  the  jury  that,*  in  determining  whether  the  de- 
fendant was  justified  in  acting  upon  appearances  and  shooting  the 
deceased,  you  may  take  into  consideration  any  threats  that  may 
have  been  made  by  deceased  against  the  life  of  the  defendant,  and 
communicated  to  defendant  prior  to  the  killing,  if  you  find  from 
the  evidence  that  any  such  threats  were  made  and  communicated. 
You  should  consider  all  the  threats  which  you  may  believe  from  the 
evidence  were  made  by  the  deceased  against  the  defendant,  and  may 

*»Tilineyer  v.  State,  136  S.  W.  Tex.  Cr.  R.  112;  TUmeyer  v.  State. 
1060,  62  Tfex.  Cr.  R.  272. .  136  S.  W.  1060,  62  Tex.  Cr.  R.  272. 

**  Carey  t.  State,  167  S.  W.  366,  74         4b  Shed  V.  State,  153  S.  W.  125,  68 

Tex.  Or.  R.  373. 
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give  them  such  weight  in  determining  the  nature  of  the  trans- 
action giving  rise  to  the  charge  for  which  the  defendant  is  now  on 
trial  as  you  deem  proper.  Mere  threats,  however,  will  not  justify 
on  the  ground.of  self-defense  the  shooting  of  one  by  another,  nor 
will  threats  alone  warrant  the  party  against  whom  they  are  made  in 
attacking  and  kifling  the  party  who  made  them.** 

§  2978(2).    Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that  prior  to  the  homicide  the  deceased  made  threats  against 
the  defendant's  life,  and  if  you  further  find  that  such  threats  were 
communicated  to  the  defendant,  and  the  defendant  believed  that 
such  threats  were  true,  and  if  you  further  find  that  at  the  time  of 
the  homicide  the  deceased,  by  some  act  then  done  or  some  words 
then  said,  coupled  with  such  acts,  if  any,  reasonably  created 
in  the  mind  of  the  defendant  an  apprehension  that  the  deceased  was 
in  the  act  of  executing  the  threats  so  made,  or  if  the  deceased  by 
his  acts  or  demonstrations,  if  any,  either  alone  or  coupled  with  the 
words,  if  any,  indicated  that  he  was  then  and  there  about  to  unlaw- 
fully attack  the  defendant,  and  inflict  upon  him  death  or  serious 
bodily  injury,  and  that  defendant,  so  believing,  shot  and  killed  the 
deceased,  then  the  same  would  be  justifiable  homicide;  and  if  you 
so  believe  from  the  evidence  you  will  find  the  defendant  not  guilty, 
and  so  say  by  your  verdict ;  and  in  passing  upon  this  you  may  take 
into  consideration  the  character  and  disposition  of  deceased  as  the 
same  was  known  to  defendant,  as  well  as  the  habit  of  deceased,  if 
any,  of  going  armed,  if  the  defendant  knew  of  such  habit.*^ 

You  are  instructed  that,  when  a  defendant  accused  of  murder 
seeks  to  justify  himself  on  the  ground  of  threats  against  his  own 
life,  or  threats  to  do  him  serious  bodily  injury,  he  is  permitted  to 
introauce  evidence  of  the  threat  or  threats  so  made ;  but  the  same 
are  not  to  be  regarded  as  affording  a  justification,  unless  it  be  shown 
that  at  the  time  of  the  homicide  by  some  act  then  done  an  intention 
was  manifested  to  execute  the  threat  or  threats  so  made.  And  in 
this  case  if  you  believe  from  the  evidence  that  prior  to  the  homi- 
cide it  was  communicated  to  the  defendant  that  threats  had  been 
made  by  the  deceased  to  kill  or  inflict  serious  bodily  injury  upon  the 
defendant,  and  the  defendant  believed  that  such  communication  as 
to  threats  made  to  him  were  true,  and  at  the  time  of  the  homicide 
the  deceased  by  any  act  then  done,  or  by  words  coupled  with  such 
acts,  if  any,  reasonably  created  in  the  mind  of  the  defendant  an 
apprehension  that  the  said  deceased  was  in  the  act  of  executing 
the  threats  so  made,  or  was  about  to  execute  the  same,  or  the  de- 

4«  State  V.  Greayes,  147  S.  W.  973,  *f  Harper  v.  State,  170  S.  W.  72U 
243  Mo.  540.  75  Tex.  Cr.  B^  124. 
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ceased  by  his  conduct,  coupled  with  words,  if  any,  indicated  that 
he  was  then  and  there  about  to  unlawfully  attack  the  defendant 
and  inflict  upon  him  death  or  serious  bodily  injury,  and  that  the 
defendant  so  believing  shot  and  killed  the  deceased,  then  the  same 
would  be  justifiable  homicide.  If,  however,  you  should  believe 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 

with  a  shotgun  fired  upon  and  killed ,  not  for  the  purpose  of 

protecting  his  person  from  unlawful  violence  from  the  said 

and  not  because  of  reasonable  apprehension  at  the  time  that  the  said 

was  using,  or  about- to  use,  unlawful  violence  upon  him,  the 

defendant,  then  he  cannot  justify  the  killing  of  said ,  if  he  did 

kill  him,  as  done  in  His  lawful  self-defense.^ 


§  2979.    Same — Communication  of  alleged  threats  not  actually 
made 

§  2979(1).    Texas 

You  are  instructed  that,  if  you  shall  find  that  the  deceased  made 
threats  against  the  life  of  the  defendant,  and  that  such  threats  had 
been  communicated  to  the  defendant  before  the  difficulty  in  which 
deceased  lost  his  life,  or  if  you  find  that  report  of  threats  had  been 
communicated  to  the  defendant,  whether  they  were  actually  made 
or  not,  and  you  find  at  the  time  of  the  homicide,  if  any,  the  deceased 
did  some  act  which  then  reasonably  indicateito  the  defendant  that 
he  was  then  in  imminent  and  pressing  danger  at  the  hands  of  the 
deceased  of  losing  his  life  or  of  suffering  serious  bodily  injury,  and 
that  deceased  was  then  about  to  put  such  threats  into  execution, 
and  acting  upon  such  danger  or  apparent  danger,  as  it  reasonably 
appeared  to  the  defendant  at  the  time,  viewed  from  his  standpoint, 
and  under  such  circumstances  he  shot  and  killed  the  deceased,  he 
would  be  justified,  and  you  should  acquit  the  defendant** 

You  are  instructed  that  if  you  shall  find  that,  prior  to  the  honfl- 
cide,  the  defendant  had  been  informed  that  the  deceased  had  threat- 
ened his  (defendant's)  life,  and  if  you  shall  further  find  that  at  the 
time  he  fired  the  first  fatal  shot,  viewing  the  facts  and  circum- 
stances from  his  standpoint,  it  reasonably  appeared  to  the  defend- 
ant that  the  deceased,  by  some  act  then  done  or  by  words  coupled 
with  some  act  then  done,  manifested  an  immediate  intention  to  exe- 
cute the  threat,  if  any,  of  which  defendant  had  been  informed,  you 
will  acquit  the  defendant,  although  you  may  find  the  deceased 
had  made  no  threat  against  the  life  of  defendant,  and  he  was  in  no 
real  danger  at  the  time  he  fired  such  shot."^ 

4s  Lewis  V.  State,  126  S.  W.  1137,  *o  Harper  v.  State,  170  S.  W.  721, 

58  Tex.  Cr.  R..61.  75  Tex.  Cr.  B.  124. 

«•  EadB  v.  State,  176  S.  W.  574,  76 
Tex.  Cr.  R.  647. 
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The  jury  are  instructed  that,  where  a  defendant  accused  of  mur- 
der seeks  to  justify  himself  on  t^e  ground  of  threats  against  his 
own  life,  he  is  permitted  to  introduce  evidence  of  the  threats 
made,  but  the  same  cannot  be  regarded  as  aflFording  a  justification 
for  the  killing,  unless  it  be  shown  that  at  the  time  of  the  homicide 
the  person  killed  by  some  act  then  done  manifested  an  intention  to 
execute  the  threats  so  made ;  and  the  same  rule  would  apply  where 
others  had  communicated  to  the  accused  a  threat  or  threats  pur- 
porting to  have  been  made  by  the  deceased,  provided  the  accused 
believed  them  to  be  true  and  believed  that  deceased  made  them, 
even  though  you  may  believe  no  such  supposed  threats  had  in 
fact  been  made.  Now,  if  you  believe  from  the  Evidence  that  the  de- 
ceased had  made  a  threat  or  threats  against  the  life  of  the  defendant, 
or  that  other  persons  had  communicated  to  defendant  a  threat  or 
threats  purporting  to  have  been  made  by  deceased,  against  defend- 
ant's life,  prior  to  the  killing,  and  that  such  threats,  or  purported 
threats,  had  been  communicated  to  defendant  before  the  homicide 
was  committed,  and  the  defendant  believed  such  information  of 
threats  to  be  true,  and  you  further  believe,  from  the  evidence,  that 
at  the  time  of  the  killing  the  deceased  by  some  act  then  done,  word 
spoken,  or  by  making  some  demonstration  manifesting  an  intention 
to  execute  the  threats,  or  purported  threats,  so  made,  which  act, 
word,  or  demonstration  reasonably  appeared  to  the  defendant, 
viewed  from  his  standpoint  alone,  to  show  that  the  threats  were 
about  to  be  executed,  and  that  his  life  was  then  in  danger,  or  his 
person  in  danger  of  serious  bodily  injury,  then  and  in  such  case 
the  defendant  was  not  bound  to  retreat,  but  could  stand  his  ground, 

and  would  be  justified  in  slaying  the  said  ^  and,  if  you  so 

believe  from  the  evidence,  you  will  acquit  the  defendant.*^ 

•You  are  further  instructed  that  if  the  witness told  the  de- 
fendant, before  the  shooting,  that  the  deceased  had  threatened  to 
take  the  life  of  the  defendant,  then  even  if  the  deceased  had  in  fact 
made  no  such   threats,  if  the  defendant  believed  what   he   was 

told,  if  he  was  told,  by  the  witness ,  and  if  you  believe  that 

said  deceased  did  any  act  or  made  any  movement  toward  said  de- 
fendant, viewed  from  the  defendant's  standpoint,  taking  into  con- 
sideration all  things  that  had  previously  passed  between  the  de- 
ceased and  the  defendant,  which  led  the  defendant  to  believe  that 
such  threat  was  about  to  be  executed,  and  that  defendant  drew  his 
pistol  to  protect  himself  and  killed  the  deceased,  or  if  you  have  a 
reasonable  doubt  of  this,  you  will  acquit  the  defendant  and  say  by 
your  verdict  not  guilty.** 

»i  Wmiams  V.  State,  148  S.  W.  763,  »t  Garden  ▼.  State,  129  S.  W.  362, 

67  Tex.  Or.  R.  287.  69  Tex.  Or.  R.  501. 
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You  are  further  instrtrcted,  in  connection  with  the  law  of  self- 
defense,  that  where  a  defendant,  accused  of  murder,  seeks  to  justify 
himself  on  the  ground  of  threats  against  his  .own  life,  he  is  per- 
mitted to  introduce  evidence  of  the  threats  made;  but  the  same 
shall  not  Ije  regarded  as  affording  a  justification  for  the  homficide 
unless  it  be  shown  that  at  the  time  of  the  homicide  the  person  killed, 
by  some  act  then  done,  manifested  an  intention  to  execute  the 
threat  so  made.  It  is  not  practicable  to  fix  on  what  the  act  mani- 
festing the  intention  of  the  deceased  to  execute  his  threats  shall  be  ; 
but  it  must  be  some  act  reasonably  calculated  to  induce  the  belief 
in  the  mind  of  the  defendant,  viewing  the  case  from  his  standpoint, 
that  the  threatened  attack  has  then  commenced  to  be  then  'execut- 
ed. So,  if  you  believe  from  the  evidence  that  the  deceased  had 
made  a  threat  against  the  life  of  defendant,  and  that  such  threat 
had  before  the  homicide  been  communicated  to  the  defendant,  or, 
whether  the  deceased  had  made  such  threat  or  not,  if  it  had  been 
communicated  to  defendant  that  such  threat  had  been  made  against 
his  life,  and  defendant  honestly  believed  that  such  information  was 
true,  and,  further,  you  find  that  at  the  time  of  the  homicide  the 
deceased  made  some  demonstration  or  did  some  act  manifesting  an 
intention  to  execute  such  threat — ^that  is,  did  some  act  which  rea- 
sonably indicated  to  defendant  or  induced  in  his  mind  the  belief 
that  the  threatened  attack  had  then  commenced  to  be  then  executed 
— viewing  the  case  from  defendant's  own  standpoint,  then  he  was 
justifiable  in  shooting  the  deceased,  even  unto  death;  and  if  you 
so  find  you  will  return  a  verdict  of  not  guilty,'* 

§  2979(2).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  that  threats  were 
communicated,  which  he  believed,  it  is  immaterial  whether  the 
threats  were  true  or  false,  so  far  as  their  influence  upon  the  action 
of  the  prisoner  is  concerned.** 

§  2980.    Duty  to  retreat  . 

f  2989(1).    Alabama 

The  court  instructs  the  jury  that  it  is  not  necessary  under  the 
evidence  in  this  case  that  defendant  should  have  been  actually  in 
danger  of  death  or  great  bodily  harm  at  the  time  he  killed  the  de- 
ceased, or  that  retreat  would  have  really  increased  his  peril  in  order 
for  him  to  have  been  justified  in  shooting  the  deceased.  He  had 
the  right  to  act  on  the  appearance  of  things  at  the  time,  taken  in  the 
light  of  all  the  evidence,  and  he  had  the  right  to  interpret  the  con- 
duct of  the  deceased  in  the  light  of  any  threat  or  threats  that  the 
evidence  proves  the  deceased  to  have  made  against  defendant.    If 

ss  Glover  y.  State  (Cr.  App.)   107  b4  Green  t.  Gomm<Hiwealth,  94  S. 

S.  W.  854.  £.  940,  122  Ya.  862. 
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the  circumstances  attending  the  killing  were  such  as  to  justify  a 
reasonable  man  in  the  belief  that  he  was  in  danger  of  great  bodily 
harm  or  death,  and  that  he  could  not  have  retreated  without  adding 
to  his  peril,  and  he  honestly  believed  such  to  be  the  case,  then  he 
had  the  right  to  «hoot  the  deceased  in  his  own  defense,  although  as 
a  matter  of  fact  he  was  not  in  actual  danger,  and  retreat  would  not 
have  endangered  his  personal  safety;  and,  if  the  jury  believe  that 
the  defendant  acted  under  such  conditions  and  circumstances  as 
above  set  out,  the  burden  of  showing  that  he  was  not  free  from 
fault  in  bringing  on  the  difficulty  was  on  the  state,  and,  if  not 
shown,  the  jury  should  acquit  defendant.** 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  defendant  was  attacked  in  her  own  home  by  deceased,  in  such  a 
manner  as  to  raise  in  the  mind  of  a  reasonable  man  the  belief  that 
she  was  in  imminent  danger  of  great  bodily  harm,  and  that  she 
had  such  belief  at  the  time  she  fired  the  fatal  shot,  then  she  was 
under  no  obligation  to  retreat,  and  was  justified  in  taking  the  life 
of  deceased,  provided  she  was  without  fault  in  bringing  on  the 
difficulty;  and  the  burden  of  proof  in  such  a  case  is  on  the  state 
to  show  that  defendant  was  at  fault  in  bringing  on  the  difficulty.*® 

You  are  instructed  that  the  defendant  contends  that  he  acted  in 
self-defense  in  killing  — — .  The  state  contends  he  did  not. 
There  are  three  essential  elements  of  self-defense,  and  they  are, 
first,  defendant  must  be  free  from  all  fault  from  provoking  or  bring- 
ing on  the  difficulty.  He  must  not  say  or  do  anything  to  provoke 
or  bring  on  the  difficulty,  nor  be  unmindful  of  the  consequences  in 
this  respect  of  any  wrongful  word  or  act;  and  there  must  be  no 
convenient  mode  of  retreat  or  by  declining  the  combat.  If  you  are 
satisfied  that  defendant  was  free  from  all  fault  in  provoking  or 
bringing  on  the  difficulty,  and  you  are  further  satisfied  that  tlicre 
was  a  present,  impending  peril  to  life  or  danger  of  great  bodily 
harm,  either  real  or  so  apparent  as  to  create  the  bona  fide  necessity 
to  take  life,  you  must  go  further,  and  find  that  there  was  no  con- 
venient or  reasonable  mode  of  escape  by  retreat  or  by  declining  the 
combat,  before  the  defendant  can  be  acquitted.*' 

You  are  instructed  that,  in  order  for  the  defendant  to  sustain  his 
plea  of  self-defense,  it  was  necessary  for  him  to  retreat,  if  he  could 
have  done  so  without  materially  increasing  his  danger,  and  in  this 
connection  you  can  take  into  consideration  the  circumstances  and 
conditions  surrounding  him.** 

"Glass  V.  State,  78  So.  819,  201  bt  McBryde  v.   State,  47  So.   302, 

Ala.  441.  166  Ala.  44. 

<M  Williams  y.  State,  78  So.  812,  16  »«  Patterson  y.  State,  41  So.  157, 

Ala.  App.  396.  146  Ala.  39. 
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i  2980(2).    Arkansas 

You  are  instructed  that,  before  the  defendant  would  be  justified 
in  taking  the  life  of  the  deceased  even  in  his  necessary  self-defense, 
it  must  appear  from  the  evidence  that  he  did  all  reasonably  within 
his  power  consistent  with  his  safety  to  avoid  the  danger  to  himself 
and  avert  the  necessity  of  the  killing ;  if  the  defendant  in  this  case 
could  reasonably  have  avoided  the  danger  to  himself  by  going 
away  from  the  deceased  at  any  time  from  the  beginning  to  the 
end  of  the  difficulty,  and  if  he  failed  to  do  so,  he  would  be  guilty  of 
murder  in  the  second  degree  or  manslaughter,  according  as  he  acted 
with  or  without  malice* 

You  are  instructed  that,  in  ordinary  cases  of  one  person  killing 
another  in  self-defense,  it  must  appear  that  the  danger  was  so  ur- 
gent and  pressing  that  in  order  to  save  his  own  life,  or  to  prevent 
his  receiving  great  bodily  injury,  the  killing  of  the  other  was  nec- 
essary, as  it  appeared  to  the  defendant,  acting  without  negligence 
on  his  part,  and  it  must  appear,  also,  that  the  person  killed  was  the 
assailant,  or  that  the  slayer  had  really  and  in  good  faith  endeavored 
to  decline  any  further  contest  before  the  mortal  injury  was  given.*® 

You  are  instructed  that,  in  order  to  justify  the  taking  of  life  in 
self-defense,  the  defendant  must  have  employed  all  the  means  with- 
in his  power  and  consistent  with  his  safety  to  have  avoided  the  dan- 
ger and  averted  the  necessity  of  the  killing,  and  if  you  find  that  the 
defendant,  consistent  with  his  own  safety,  could  have  avoided  the 
danger  to  himself  as  it  actually  appeared  to  him,  and  have  averted 
the  necessity  of  shooting  the  deceased  by  retreating,  then  you  are 
told  it  was  his  duty  to  retreat,  and,  if  he  failed  to  do  so,  he  cannot 
plead  self-defense  in  justification  of  his  act.** 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  defendant  could  have  at  any  time  from  the  beginning 
of  the  first  difficulty,  if  you  find  that  there  was  a  prior  difficulty, 
to  the  ending  of  the  last  meeting  between  himself  and  the  deceased, 
when  the  deceased  was  killed,  reasonably  withdrawn  from  or  avoid- 
ed the  difficulty,  with  safety  to  himself,  but  failed  to  do  so,  he 
could  not  justify  the  killing  by  self-defense.** 

i  2980(3).    California 

The  court  instructs  the  jury  that,  where  one  without  fault  is 
placed  under  circumstances  sufficient  to  excite  the  fears  of  a  rea- 
sonable person  that  another  designs  to  commit  a  felony,  or  some 
great  bodily  injury  upon  him,  and  to  afford  grounds  for  reasonable 
belief  that  there  is  imminent  danger  of  the  accomplishment  of  this 

s»  Lee  v.  SUte,  172  S.  W.  1025, 116  •!  Plumley  v.  State,  171  S.  W.  ©25, 

Ark.  588.  116  Ark.  17. 

•0  Plumley  v.  State,  171  S.  W.  925,  «8  StripUn  v.  State,  139  a  W.  1128, 

116  Ark.  17.  100  Ark.  132. 
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design,  he  may,  acting  under  these  fears  alone,  slay  his  assailant, 
and  be  justified  by  the  appearances ;  and;  where  the  attack  is  sudden 
and  the  danger  imminent,  he  may  stand  his  ground  and  slay  his  ag- 
gressor, even  though  it  may  be  proved  that  he  might  more  easily 
have  gained  his  safety  by  flight.*' 

The  jury  are  instructed  that,  before  the  defendant  can  claim  that 
he  was  acting  in  self-defense  it  must  appear  that  the  defendant  real- 
ly and  in  good-  faith  endeavored  to  decline  any  further  struggle  be- 
fore the  homicide  was  committed.  And  in  this  case,  if  you  believe 
from  the  evidence  that  the  defendant  was  engaged  in  mortal  com- 
bat with  the  deceased,  and  that  the  defendant  did  not  really  and  in 
good  faith  endeavor  to  decline  any  further  struggle  before  the 
homicide  was  committed,  if  one  were  committed,  then,  and  in  such 
case,  the  defendant  cannot  avail  himself  of  the  plea  of  self-defense.** 

I  2980(4).    Colorado 

The  court  instructs  the  jury  that  a  person  assaulted  is  not  bound 
to  evade  the  combat  or  to  flee,  if  the  assault  is  of  such  a  character 
as  to  render  retreat  impossible,  or  where  a  reasonable  man,  under 
all  the  circumstances,  including  his  knowledge  of  the  reputation  or 
character  of  his  assailant  for  violence  or  brutality,  would  be  Justified 
in  believing  that  flight  would  not  save  him  from  his  assailant's  vio- 
lence.** 

§  2980(5).    Delaware 

You  are  instructed  that,  where  one  is  assaulted  upon  a  sudden 
affray  and,  in  the  judgment  of  the  jury,  honestly  believed,  on  rea- 
sonable and  sufficient  grounds,  that  he  was  in  imminent  danger  of 
being  killed  or  of  receiving  great  bodily  harm,  he  would  have,  in 
self-defense,  the  right  to  use  a  deadly  weapon  against  his  assailant. 
But,  in  exercising  such  right,  in  a  manner  likely  to  cause  death  or 
great  bodily  harm  to  his  assailant,  he  must  be  closely  pressed  by 
him,  and  must  have  retreated  as  far  as  he  conveniently  and  safely 
could  in  good  faith,  with  the  honest  intent  to  avoid  the  violence 
and  peril  of  the  assault  If  these  be  so  sudden,  'fierce  or  urgent  as 
not  to  allow  him  to  retreat,  or  to  have  other  probable  means  of 
escape,  then  he  may  rightfully  use  a  deadly  weapon  in  his  defense, 
but  not  otherwise.** 

The  court  instructs  the  jury  that,  if  the  deceased  first  attacked 
the  accused,  even  though  the  attack  was  of  such  a  character  as  to 
create  in  the  mind  of  the  accused  a  reasonable  belief  that  he  was  in 
danger  of  death  or  great  bodily  harm,  it  was  his  duty  to  retreat,  if 
he  could  safely  do  so,  or  to  use  such  other  reasonable  means  as 

««  People  V.  Cyty.  106  P.  257,  11  *3  May  v.  People,  6  P.  816,  8  Colo. 

Cal.  App.  702.  210. 

9*  People  T.  Robertson,  8  P.  600,  67  ««  State  v.  Brooks.  84  A.  225,   3 

Cal.  646.  Boyce,  203. 
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were  within  his  power  to  avoid  killing^  his  assailant.  No  one  may 
take  the  life  of  another,  even  in  self-defense,  unless  there  is  no  other 
available  means  of  escape  from  death  or  great  bodily  harm.®' 

§  2980(6).     Iowa 

You  are  instructed  that,  where  a  person  is  assaulted  by  another,  it 
is  the  duty  of  the  person  so  assaulted  to  retreat,  if  retreat  is  safely 
open  to  him,  before  he  can  justify  the  use  of  a  dangerous  and  deadly 
weapon  in  a  dangerous  manner  upon  his  assailant.  If  it  is  appar- 
ent that  the  danger  which  seems  to  threaten  him  can  be  averted  or 
prevented  by  any  other  means  apparently  within  his  power,  he  is 
not  justified  in  adopting  or  using  a  dangerous  and  deadly  weapon  in 
a  dangerous  manner  upon  his  assailant.^ 

You  are  instructed  that  it  is  a  general  rule  of  law  that,  where  one 
is  assaulted  by  another,  it  is  the  duty  of  the  person  thus  assaulted  to 
retire  to  what  is  termed  in  the  law  a  wall  or  ditch  before  he  is 
justified  in  repelling  such  assault  in  taking  the  life  of  his  assailant. 
But  cases  frequently  arise  where  the  assault  is  made  with  a  dan- 
gerous or  deadly  weapon,  and  in  so  fierce  a  manner  as  not  to  allow 
the  party  thus  assaulted  to  retire  without  manifest  danger  of  his 
life  or  great  bodily  injury;  in  such  cases  he  is  not  required  to  re- 
treat.** 

i  2980(7).    Kansas 

You  are  instructed  that  a  person  as.«aulted  may  repel  force  with 
force  in  defense  of  his  person.  A  person  is  not  compelled  to  retreat 
or  flee  from  his  adversary ;  and  one  who  is  unlawfully  attacked  by 
another,  or  is  approached  or  is  pursued  by  another  under  the  rea- 
sonable belief  that  he  is  about  to  be  attacked,  may  stand  his  ground 
and  use  such  force  as  at  the  time  reasonably  appears  to  him  to  be 
necessary.'* 

§  2980(8).    Louisiana 

The  jury  are  instructed  that,  in  cases  of  sudden  affray  or  con- 
flict, a  homicide  is  not  excusable  on  the  ground  of  self-defense,  un- 
less the  accused  retreats  as  far  as  he  safely  caw  in  order  to  avoid 
the  violence  pf  the  deceased,  and  the  necessity  of  taking  his  life.  If 
he  fails  to  do  this,  the  homicide  would  be  manslaughter  at  least. 
If  the  assault  is  so  fierce  as  to  endanger  his  life  or  his  person  by 
retreating,  and  his  only  safety  is  to  kill  his  adversary,  this  he  may 
do  in  defense  of  his  own  person.  But  if  a  man  who  is  not  at  fault 
is  suddenly  assaulted  by  another,  who  intends  to  kill  him  or  to 
inflict  on  him  great  bodily  harm,  he  is  not  bound  to  retreat  at  all, 

•T  state  V.  Mtele,  74  A.  8,  1  Boyte,  ••  State  v.  Donnelly,  27  N.  W.  869. 

33.  69  Iowa,  705,  58  Am.  Rep.  234. 

«8  State  V.  Thomas,  132  N.  W.  51,  70  state  ▼.  Keebn,  118  P.  851,  85 

151  Iowa,  572.  Kan.  765. 
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but  he  may  stand  his  ground  and  kill  his  asssilant  if  there  is  rea* 
sonable,  apparent  necessity  for  so  doing  to  savchis  life  or  to  protect 
his  person.'^ 

S  2980(9).    N(H^h  Carolina 

The  jury  are  instructed  that  if,  when  defendant  C.  approached  the 
deceased  and  his  companions  and  handed  one  of  them  his  time,  and 
gaVe  notice  of  discharge,  they  immediately  drew  deadly  weapons 
and  used  threatening  language,  or  attempted  to  make  a  deadly  as- 
sault on  C.  or  G.,  who  accompanied  him,  C.  was  justified  in  meet- 
ing force  with  force  necessary  to  protect  himself  and  companion 
from  bodily  harm ;  that,  if  C.  was  where  he  had  a  right  to  be  or  it 
was  his  duty  to  be,  he  was  not  required  by  the  law  to  retreat  to  the 

wall  from  a  deadly  assault,  though  if  he  stepped  back  when 

had  drawn  a  knife  within  reach  of  him,  and  was  impeded,  so  he 

could  not  get  out  of 's  reach,  by ,  he  did  retreat  to  the 

wall." 

§  2980(10).    Oklahoma 

In  this  connection  you  are  told  that  self-defense,  under  the  law^ 
is  a  defensive  and  not  an  oflFensive  act,  and  for  a  person  to  avail 
himself  of  a  plea  of  self-defense,  in  order  to  justify  a  killing,  it 
must  reasonably  appear  to  him  at  the  time  he  fired  the  fatal  shot 
that  the  act  upon  the  part  of  the  deceased  by  which  the  defendant 
seeks  to  justify  the  killing  was  such  an  act  as  made  it  reasonably 
appear  to  him  at  the  time  that  he  was  in  danger  either  of  losing 
his  life  or  of  great  personal  injury  being  done  him,  and  it  is  the 
duty  of  a  person  so  threatened  with  danger  to  his  life  or  of  great 
personal  injury  being  done  him  to  use  at  the  time  all  reasonable 
means  apparent  to  a  reasonable  person  under  the  circumstances  to 
avoid  such  danger  before  taking  human  life,  except  that  he  is  not 
bound  to  retreat  to  avoid  such  necessity  or  apparent  necessity  of 
killing,  provided  he  has  done  no  act  upon  his  part  to  bring  about 
the  attack,  or  threatened  attack,  if  any,  by  the  deceased.'* 
.  You  are  instructed  that  a  person  who  is  unlawfully  attacked  by 
another  is  not  bound  to  retreat  in  order  to  avoid  the  necessity  of  in- 
juring his  assailant,  or  of  killing  him,  if  it  reasonably  appears  ta 
him  to  be  necessary  in  order  to  save  his  own  life,  or  to  avoid  seri- 
ous bodily  injury  by  the  person  killed ;  and  the  person  so  unlawfully 
attacked  has  the  right  to  stand  his  ground  and  use  such  force  as 
reasonably  appears  to  him  necessary  to  repel  the  attack  upon  him, 
and  if  the  person  making  such  attack  is  killed  under  such  circum- 

Ti  State  v.  Simon,  59  So.  976,  181  «»  Brantley  v.  State,  175  P.  51,  15- 

La.  620.  OkL  Cr.  6. 

72  state  T.  Castle,  46  S.  B.  1,  133 
N.  C.  789. 
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« 
stances,  the  killing  will  be  justifiable  in  self-defense;  and  it  is  not 

necessary  to  the  right  of  self-defense  that  the  danger  should  in 

fact  exist;  and  if  it  reasonably  appears  to  the  defendant  from  all 

the  facts  and  circumstances  in  the  case  that  danger  exists,  he  has 

the  same  right  tp  defend  against  it  and  to  the  same  ext^t  that  he 

would  have,  were  the  danger  real.'* 

You  are  instructed  that  every  person  has  the  right  to  act  in  his 
own  necessary  self-defense,  and  where  a  person  is  in  a  place  where 
he  has  a  right  to  be,  and  is  not  the  aggressor  in  bringing  on  the  con*- 
flict,  and  is  assaulted  by  another  person  in  such  a  way  as  to  place 
him  in  danger  of  death  or  great  bodily  harm,  the  person  thus  as- 
saulted is  not  bound  to  retreat,  but,  on  the  contrary,  may  stand  his 
ground  and  repel  the  danger  in  which  he  is  placed  with  such  force 
as  will  repel  the  attack  and  protect  his  person  from  serious  bodily 
harm.'* 

The  jury  are  instructed,  as  a  matter  of  law,  that  if  a  person  be- 
lieves, and  has  reasonable  cause  to  believe,  that  another  has  sought 
him  out  for  the  purpose  of  killing  him  or  of  doing  him  great  bodily 
harm,  and  that  he  is  prepared  therefor  with  deadly  weapons^  and 
the  latter  makes  demonstrations  manifesting  an  intention  to  com- 
mence an  attack,  then  the  person  so  threatened  is  not  required  to 
retreat,  but  he  has  a  right  to  stand  and  defend  himself,  and  pursue 
his  adversary  until  he  has  secured  himself  from  danger;  and  if,  in 
so  doing,  it  is  necessary,  or  it  appears  upon  reasonable  grounds  to 
be  necessary,  to  kill  his  antagonist,  the  killing  is  excusable  upon 
the  grounds  of  self-defense.'* 

I  2980(11).    Oreflon 

I  instruct  you  that,  when  a  man  is  where  he  has  a  right  to  be, 
retreat  is  not  necessary,  and  he  is  not  bound  to  retreat  until  his  back 
is  at  the  wall,  as  is  the  old  saying,  but  he  may  stand  his  ground  and 
repel  the  attack  and  meet  force  with  force  if  necessary,  even  to  the 
extent  of  taking  the  life  of  his  adversary.'' 

I  2980(12).    Sowth  Carolina 

You  are  instructed  that,  if  you  are  satisfied  that  defendant  be- 
lieved he  was  in  danger  of  serious  bodily  injury  and  that  he  had 
reasonable  grounds  for  such  belief,  then  he  has  got  to  go  a  step 
further  and  show  you  that  he  had  no  other  probable  means  of  escape 
except  to  take  the  life  of  his  assailant.  The  law  does  not  permit  one 
to  take  human  life  lightly.  If  by  retreating  he  can  avoid  taking 
human  life  without  increasing  his  own  danger  of  receiving  serious 

7«  Oransden  v.  State,  168  P.  157, 12  Okl.  48.    Defendant  waa  at  his  reel* 

Okl.  O.  417.  dence. 

7ft  Mulkey  y.  State,  113  P.  532,  5         tt  State  r.  Rader,  186  P.  79,  94  Or. 

Okl.  Cr.  75.  432. 

19  Kirk  V.  Territory,  60  P.  797,  10 
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bodily  harm  or  losing  his  own  life,  he  must  do  it.  When  a  man  is  in 
his  own  house,  he  need  not  retreat.  The  imaginary  wall  to  which 
the  law  says  he  must  retreat  is  immediately  behind  his  back,  and, 
when  by  retreating  he  would  increase  his  danger,  he  need  not  re- 
treat. In*olden  times,  when  the  first  law  books  were  written,  the 
law  said  that  before  a  man  could  strike  he  must  retreat  to  the 
wall.  In  those  times  they  fought  with  sticks. and  stones  and  jave- 
lins, and,  if  he  retreated  to  the  wall,  he  might  then  turn  and  strike, 
and  strike  to  the  death ;  but  he  must  avoid  taking  human  life,  if  he 
can  do  it  by  stepping  aside  or  retreating,  provided  he  does  not  in- 
crease his  own  danger  thereby.  The  law  does  not  require  him  to 
put  himself  in  any  worse  condition  or  position.  A  man  must  have 
no  other  probable  means  of  escape  except  to  take  the  life  of  his 
assailant.  These  are  the  four  elements  of  self-defense.  If  he  has 
failed  on  any  one  of  them,  he  has  failed  to  establish  his  plea  of  self- 
defense.  If  you  have  a  reasonable  doubt  as  to  whether  or  not  he 
has  made  put  his  plea  of  self-defense,  give  him  the  benefit  of  it 
and  acquit  him.  If  you  have  a  reasonable  doubt  as  to  whether 
or  not  he  is  guilty  on  the  whole  testimony,  give  him  the  benefit  of  it 
and  acquit  him.'* 

What  is  self-defense?  That  is,  what  is  the  law  of  self-defense? 
What  does  the  law  require  of  a  man  who  sets  up  the  plea  of  self- 
defense?  He  must  satisfy  the  jury  by  the  preponderance  of  tbe 
evidence  that  he  was  without  fault  in  bringing  on  the  difficulty ;  and 
if  you  find  that  the  defendant  ip  this  case  has  satisfied  you  that  he 
was  without  fault  in  bringing  on  the  difficulty,  he  must  go  fur- 
ther and  show,  not  merely  that  the  other  man  was  at  fault,  but 
that  it  was  necessary  to  take  the  life  of  his  assailant,  to  take  the 
life  of  the  other  man  to  save  himself  from  serious  bodily  harm  or 
from  losing  his  own  life.  He  must  show  to  the  satisfaction  of  the 
jury  by  the  preponderance  of  the  evidence  that  any  man  of  ordi- 
nary reason,  courage,  and  discretion  would  have  been  warranted 
in  believing  or  coming  to  the  conclusion  that  the  danger  was  such 
that  his  life  was  in  danger  or  that  he  was  in  danger  of  receiving 
serious  bodily  harm  or  of  losing  his  own  life  at  the  hands  of  the 
deceased  at  the  time  of  the  homicide.  He  must  also  show  by  the 
preponderance  of  the  evidence  that  there  was  no  other  probable 
means  of  escape  but  to  strike  to  death,  because  the  law  will  not  al- 
low a  man  to  take  the  life  of  his  fellow  man  if  he  can  avoid  it  with 
reasonable  safety  to  himself.  He  must  get  out  of  the  way  if  he  is 
assailed  by  his  fellow  man  and  save  himself  if  he  can  reasonably 
do  so.  A  man  must  avoid  the  taking  of  human  life,  if  he  can  do 
so  and  save  himself  reasonably,  under  the  law  of  the  land,  that  is, 

ts  State  r.  Hardin,  103  S.  E.  557,  114  S.  (X  280. 
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if  he  could  reasonably  db  so.  The  obligation  does  not  rest  upon 
him  to  retreat,  if  he  could  possibly  do  so,  because  after  a  man  has 
calmed  off  he  might  see  where  there  was  other  probable  means 
of  escape;  but  when  he  is  assaulted  he  might  not  have  time  to  look 
for  all  the  avenues  of  escape.  Therefore  the  law  says  a  man  must 
avoid  taking  human  life  when  he  can  do  so,  with  reasonable  safety 
to  himself.'* 

i  2980(13).    Sooth  Dakota 

The  court  further  instructs  you  that,  if  you  find  from  the  evi- 
dence that  the  deceased  made  the  first  assault  upon  the  defendant 
with  an  ax,  and  that  the  defendant  had  a  right  to  be  at  the  place 
where  the  shooting  occurred,  and  was  there  for  an  honest  purpose 
of  dividing  the  fence,  and  that  the  defendant  had  reason  to  believe, 
and  did  believe,  that  he  was  in  imminent  danger  of  being  killed 
by  the  deceased,  or  receiving  great  bodily  harm,  then  the  defend- 
ant was  not  required  to  retreat.'^ 

S  2980(14).    Texas  ' 

You  are  instructed  that  a  party  whose  person  is  unlawfully  at- 
tacked is  not  bound  to  retreat  in  any  event  in  order  to  avoid  the 
necessity  of  killing  his  assailant.'^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  the  deceased  unlawfully  attacked  the  person  of  defendant, 
so  as  to  create  in  defendant  a  reasonable  fear  of  death  or  great  bod- 
ily harm,  or  if  it  reasonably  appeared  to  the  defendant,  viewed 
from  his  standpoint,  that  the  deceased  was  about  to  make,  or  was 
in  the  act  of  making,  such  an  unlawful  attack  upon  him  (the  de- 
fendant), or  if  you  have  a  reasonable  doubt  as  to  whether  or  not 
the  deceased  did  make  such  an  attack  or  was  about  to  make  such 
an  attack,  or  as  to  whether  or  not  it  reasonably  appeared  to  the 
defendant  that  the  deceased  was  about  to  make  such  attack, 
viewed  from  the  standpoint  of  the  defendant,  then  you  are  in- 
structed that  the  defendant  was  not  bound  to  retreat  in  any  event 
in  order  to  avoid  the  necessity  of  killing  the  deceased.'* 

You  are  instructed  that  the  defendant  enters  a  plea  of  not  guilty, 
and  also  relies  for  an  acquittal  on  the  ground  of  justifiable  homi- 
cide, and  on  this  branch  of  the  case  you  are  instructed:  A  reason- 
able apprehension  of  death  or  great  bodily  harm  will  excuse  a  party 
in  using  all  necessary  force  to  defend  his  life  or  his  person,  and 
it  is  not  necessary  that  there  should  be  actual  danger,  provided  he 
acted  upon  a  reasonable  apprehension  of  danger  as  it  appeared  to 

T»  state  V.  Rlsh,  88  S.  E.  531,  104  «i  Carey  ▼.  State,  167  S.  W.  366. 

6.  G.  250.    In  tbls  case  the  defend-  74  Tex.  Cr.  E.  112. 
ant  was  not  on  his  own  premises.  s^  Carey  v.  State,  167  S.  W.  366» 
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him,  from  his  standpoint  at  the  time,  antf  in  such  case  the  party 
acting  under  such  real  or  apparent  danger  is  in  no  event  bound  to 
retreat  in  order  to  avoid  the  necessity  of  killing  his  assailant.  The 
questions  for  your  determination  are :  Was  the  defendant  in  pres- 
ent danger  or  apparent  danger?  Was  the  homicide  committed  in  a 
bona  fide  effort  to  preserve  himself  from  impending  danger  or  appar- 
ent danger  to  his  life,  or  to  prevent  serious  bodily  injury  to  him- 
self?** 

You  are  instructed  that  homicide  is  permitted  in  the  necessary 
defense  of  one's  person,  or  the  person  of  another,  from  any  unlaw- 
ful and  violent  attack,  such  as  produces  a  reasonable  expectation 
or  fear  of  death,  or  of  some  serious  bodily  injury ;  and  the  person 
who  is  so  unlawfully  attacked  or  acts  in  the  defense  of  another  from 
such  attack  is  not  bound  to  retreat  in  order  to  avoid  the  necessity 
of  killing  the  assailant.  If  it  reasonably  appear  to  the  defendant, 
judging  from  his  standpoint  alone,  that  his  life  is  in  danger,  or 
that  he  is  in  danger  of  serious  bodily  injury,  or  that  the  life  of 
another  on  whose  behalf  the  defendant  acts  is  in  danger,  or  that 
such  other  is  in  danger  of  serious  bodily  injury,  from  any  unlawful 
and  violent  attack  made  or  about  to  be  made  by  the  deceased  or 
by  any  one  apparently  acting  with  him,  then  the  defendant  or  any 
one  acting  in  his  behalf  had  the  right  to  slay  suc^  person;  and, 
under  such  circumstances,  the  defendant  would  be  guilty  of  no 
offense.** 

i  2980(15.    Vemiailt 

You  are  instructed  that,  when  a  person  is  unlawfully  assaulted 
by  another,  the  party  assaulted  has  a  right  to  defend  himself  and 
to  use  sufficient  force  to  make  his  defense  effectual.  But  the  law 
never  permits  the  unnecessary  use  of  force.  Therefore,  when  a 
man  is  attacked  he  must  not  use  force  to  defend  himself  if  he  can 
otherwise  protect  himself.  If  he  has  other  means  or  ways  of  avoid- 
ing the  assault  that  appear  to  him  at  the  time  sufficient  and  avail- 
able and  that  are  in  fact  sufficient  and  available,  he  must  resort  to 
them,  and  cannot  justify  the  use  of  force  for  his  defense,  for  in 
that  case  its  use  would  be  unnecessary .•• 

i  2980(16).    Wtooontiii 

The  jury  are  instructed  that  the  law  does  not  require  that  a 
party  must  establish  as  a  fact  that  the  danger  he  apprehended  was 
actual,  and  in  fact  existed;  but,  if  the  accused  had  reasonable 
grounds  to  apprehend  a  design  that  his  life  was  in  danger,  or  that 
there  was  reasonable  ground  to  apprehend  that  great  personal  in- 

«»  Flfer  V.  State,  141  S.  W,  989,  64  •*  State  v.  Roberts,  21  A.  424,  63 
Tex.  Cr.  IL  208.  Vt.  139. 

8*  Hunter  v.  State,  129  S.  W.  125, 
69  Tex.  Cr.  R.  439. 
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jury  was  to  be  done  him,  then  he  had  a  right  to  act  upon  such  ap* 
prehension,  though  it  may  turn  out  that  he  was  not  in  actual  dan- 
ger of  life  or  great  personal  injury.  In  this  connection  mention 
has  been  made  as  to  the  duty  of  defendant  to  employ  all  rea- 
sonable means  to  avoid  the  taking  of  life  by  escaping  from  the  as- 
sailant or  retreating.  The  taking  of  human  life  is  a  matter  of  such 
deep  significance  that  it  cannot  be  justified  by  some  slight  appear- 
ance of  danger,  and,  if  the  defendant  was  in  fault  in  creating  the 
situation  of  danger,  his  right  of  self-defense  does  not  arise  until  he 
shall  have  done  all  that  reasonably  could  be  done  by  him  to  avoid 
the  necessity  of  killing  his  assailant  in  order  to  protect  himself.*^ 

§  2981.    Same — Duty  as  dependent  on  whether  peril  will  be  in- 
creased 

You  are  instructed  that,  if  the  defendant  was  free  from  fault  in 
bringing  on  the  difficulty,  he  was  under  no  duty  to  retreat,  unless 
you  believe  he  could  have  retreated  without  increasing  his  danger 
or  with  reasonable  safety.*' 

You  are  instructed  that  it  is  not  necessary,  under  the  evidence 
in  this  case,  that  the  defendant  should  have  been  actually  in  dan- 
ger of  death  or  great  bodily  harm  at  the  time  he  killed ,  or 

that  retreat  would  have  really  increased  his  peril,  in  order  for  him 

to  have  been  justified  in  shooting .    He  had  the  right  to  act 

on  the  appearance  of  things  at  the  time,  taken  in  the  light  of  all  the 

evidence,  and  he  had  the  right  to  interpret  the  conduct  of 

in  the  light  of  any  threats  that  the  evidence  proves to  have 

made  against  defendant.  If  the  circumstances  attending  the  kill- 
ing were  such  as  to  justify  a  reasonable  man'  in  the  belief  that  he 
was  in  danger  of  great  bodily  harm  or  death,  and  that  he  could 
not  have  retreated  without  adding  to  his  peril,  and  he  honestly 

believed  such  to  be  the  case,  then  he  had  the  right  to  shoot 

in  his  own  defense,  although  as  a  matter  of  fact  he  was  not  in  actu- 
al danger,  and  retreat  would  not  have  endangered  his  personal  safe- 
ty; and,  if  the  jury  believe  that  the  defendant  acted  under  such 
conditions  and  circumstances  as  above  set  out,  the  burden  of  show- 
ing that  he  was  not  free  from  fault  in  bringing  on  the  difficulty 
was  on  the  state,  and,  if  not  shown,  they  should  acquit  the  de- 
fendant.** 

««  Frank  v.  State,  68  N.  W.  667,  Ala.  41 ;  Bailey  ▼.  State,  63  So.  73, 
94  Wis.  211.  183  Ala.  78. 

•7  Bluett  v.  State,  44  So.  84,  151         «a  Bluett  v.  State,  44  So.  84,  151 

Ala.  41. 
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§  2982.    Duty  to  retreat  where  one  attacked  in  his  own  home  or 

on  his  own  premises 
i  2982(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  it  was  not  necessary 
for  the  defendant  to  retreat,  because  the  facts  in  the  case  show  that 
the  defendant  was  in  her  own  castle.*^ 

The  jury  are  instructed  that,  while  the  law  requires,  under  some 
circumstances,  that  a  person  assailed  shall  avail  himself  of  all 
reasonable  means  of  escape  from  the  danger  before  he  is  excused 
for  taking  the  life  of  his  assailant,  yet  it  is  never  required  that  he 
shall  leave  his  home  or  place  of  business  to  escape  such  danger .•• 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence, 
that  the  defendant  at  the  time  of  the  killing  was  in  the  building 
where  he  was  doing  business,  and  which  was  occupied  by  him  as 
his  place  of  business,  and  that  he  was  there  assailed  by  the  de- 
ceased under  such  circumstances  as  to  reasonably  impress  him  with 
the  belief  that  his  assailant  intended  to  inflict  on  him  great  bodily 
harm,  and  that  there  was  imminent  danger  that  such  injury  would 
be  inflicted  upon  him,  then  the  defendant  had  the  right  to  repel  such 
assault  by  shooting  the  deceased,  and  he  must  be  acquitted,  pro- 
vided he  did  nothing  to  provoke  the  assault.®^ 

S  2982(2).    Conneotleiit 

The  court  instructs  the  jury  that  a  man  is  not  obliged  to  retreat 
if  assaulted  in  his  dwelling,  but  may  use  such  means  as  are  abso- 
lutely necessary  to  prevent  the  assailant's  forcible  entry,  even  to 
the  taking  of  life.  If  a  man  is  making  an  unlawful  entry  by  force 
into  the  house  of  anbther,  the  owner  may,  for  the  sole  purpose  of 
preventing  the  execution  of  such  unlawful  act,  make  resistance  suf- 
ficient in  degree  and  in  time  to  prevent  it.  He  is  under  no  obliga- 
tion to  admit  the  unlawful  intruder,  or  to  flee  from  the  house  and 
permit  him  to  effect  an  unlawful  entrance.  If  the  resistance  is 
neither  greater  in  degree  nor  earlier  in  time  than  is  necessary,  and 
it  results  in  the  death  of  the  assailant,  it  is  justifiable  homicide; 
and  the  slayer  is  to  be  judged  as  the  circumstances  really  appeared 
to  him  at  the  moment.  If  the  resistance  is  unnecessarily  great  in 
degree,  or  early  in  time,  and  therefore  unreasonable,  and  therefore 
unlawful,  and  results  in  the  death  of  the  assailant,  it  is  manslaugh- 
'ter.  But  even  if  the  circumstances  are  such  as  would  justify  the 
householder  in  taking  the  life  of  the  assailant  who  is  violently  and 
unlawfully  breaking,  into  the  house  for  the  purpose  of  preventing 
such  breaking  in,  still,  if  the  houseowner  take  the  opportunity  of 
the  breaking  in  to  kill  the  intruder,  not  for  the  sake  of  preventing 

8»  Hutcherson  v.  State,  54  So,  119,         »o  Jones  v.  State,  76  Ala.  8. 
170  Ala.  29.  »i  Jones  v.  State,  76  Ala.  8. 
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the  unlawful  ihtrusipn,  but  to  gratify  his  hatred,  malice,  or  ill  will 
against  the  intruder,  then  the  killing  will  be  at  least  manslaughter, 
if  not  murder.  You  should  apply  these  principles  to  the  facts  in 
this  case  as  you.  find  them  from  the  evidence.  First,  wasthe  ac- 
cused, as  the  defense  claims,  making  a  reasonable  and  necessary 
defense  against  the  deceased  in  an  attempt,  either  real  or  appar- 
ently real,  to  take  the  life  or  do  serious  bodily  harm  to  herself  or 
the  children  who  were  under  her  charge  and  part  of  her  family? 
Second,  was  the  deceased,  as  the  defense  claims,  violently  and  un- 
lawfully breaking  into  the  house  of  the  accused  against  her  willj 
and  was  her  resistance,,  as  the  defense  also  claims,  no  greater  or 
earlier  th^  necessary  to  prevent  such  breaking  in?  Third,  if  the 
defense  made  by  the  accused  was  no  greater  or  earlier  than  neces- 
sary to  prevent  such  breaking  in,  was  it  made  in  good  faith,  for 
the  sole  purpose  of  preventing  such  breaking  in,  or  did  the  accused 
merely  take  advantage  of  the  opportunity  afforded  by  the  break- 
ing in  to  gratify  ill  will  against  the  deceased  by  killing  him?** 

f  2982(3).    Florida 

The  court  instructs  the  jury  that  if,  while  one  is  lawfully  on  her 
own  premises,  another  advances  in  a  threatening  manner  and  un- 
der such  circumstances  that  the  former  believes  and  has  reason  to 
believe  that  she  is  in  danger  of  losing  her  life  or  of  suffering  great 
bodily  harm,  she  is  not  obliged  to  retreat,  but  may  stand  her 
ground  and  meet  any  attack  made  upon  her  in  such  a  way  and  with 
such  force  as  under  all  the  circumstances  she  at  the  moment  be- 
lieves and  has  reason  to  believe  is  necessary  to  save  her  life  or 
protect  herself  from  great  bodily  harm.'* 

i  2982(4).    Oklahoma      • 

You  are  instructed  that  every  person  has  the  lawful  right  to  be 
and  remain  upon  his  own  premises  at  any  and  all  times.*^ 

§  2982(5).   South  Carofina 

You  are  instructed  that  a  person  has  the  right  to  approach  any 
one  committing  a  trespass  upon  his  land,  and  to  use  such  force  as 
is 'necessary  to  eject  such  person;  and  if,  while  so  doing,  he  is  as- 
saulted by  the  trespasser,  then  he  is-  not  in  this  case  bound  to  flee, 
but  he  may  stand  his  ground  against  such  trespasser,  and  repel 
his  assault ;  and,  if  the  fierceness  of  the  assault  made  by  the  tres- 
passer renders  it  necessary. that  his  life  be  taken  in  order  that  the 
defendant  might  save  his  own  life,  then  the  defendant  might  do 
so,  and  he  will  be  excused  under  the  plea  of  self-defense.    As  I  have 

•«  State  V.  Perking,  91  A.  265.  88  •*M[ulkey  v.  State,  113  P.  532,  5 

Conn.  3eO,  L.  R.  A.  1915A,  73.  Okl.  Cr.  75. 

•8  RnsseU  y.  State,  54  So.  360,  61 
Fla.  50u 
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said  to  you,  in  order  that,  ordinarily,  a  man  may  avail  himself  of  the 
laws  of  self-defense,  he  must  show  that  he  used  every  probable 
means  of  escaping  the  necessity  of  taking  life;  he  must  even  re- 
treat to  the  wall.  But,  when  he  is  on  his  own  premises,  he  may 
stand  his  ground.  He  is  not  obliged  to  retreat,  but  may  stand  his 
ground,  and  repel  force  by  force,  and  not  retreat;  and  that  is  the 
chief  difference  between  being  attacked  on  his  own  premises,  and 
somewhere  else.*' 

i  2982(6).    West  Virginia 

The  court  instructs  the  jury  that  the  dwelling  house  where  a 
man  lives  is  his  home  or  castle,  and  that  he  may  repel  force  by 
force  in  the  defense  of  his  person,  habitation,  or  propeity  against 
one  who  manifestly  intends  and  endeavors  by  violence  to  commit 
a  known  felony  on  either,  and  in  such  case  he  is  not  bound  to 
retreat,  but  may  pursue  his  adversary  until  he  hj^s  secured  him- 
self from  all  danger ;  and,  if  he  kill  his  adversary  in  so  doing,  it  is 
justifiable  self-defense.** 

§  2983.    Right  to  arm  in  anticipation  of  attack 

i  2983(1).    Mississippi 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence the  defendant  had  an  engagement  to  go  home  with 

from  the  quilting,  and  that  he  had  started  with  her,  and  deceased 
drew  a  pistol  on  him,  and  drove  him  away,  then  he  had  the  right 
to  get  his  gun,  and  carry  the  same  with  him,  if  the  jury  believe 
from  the  evidence  it  was  necessary  to  have  said  gim  to  protect  him- 
self in  escorting  the  said home.*' 

§  2983(2).    Missouri 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  during  the  first  part  of  the  difficulty  deceased  declared 
to  defendant  his  intention  of  going  to  his  home  and  getting  his 
shotgun  and  killing  defendant,  and  that  deceased  went  to  his  home 
for  his  shotgun  for  the  purpose  of  killing  defendant,  then  defendant 
had  a  right  to  go  to  his  home  and  arm  himself  with  a  shotgun 

for  his  own  defense,  and  to  return  to ^'s  store,  or  the  street 

about  the  same,  and  to  bring  his  shotgun  with  him  for  his  defense ; 
and  if  defendant  did  no  overt  act,  and  did  not  return  to  said  store 
or  street  for  the  purpose  of  killing  deceased,  whether  wrongfully 
assaulted  by  deceased  or  not,  then  defendant  did  not  lose  his  right 
of  self-defense.  If  he  was  assaulted  or  was  about  to  be  killed  by 
deceased,  or  was  about  to  suffer  great  bodily  harm  from  deceased, 

»B  State  y.  Bodie,  11  S.  B.  624,  33         «7  Hunter  r.  State,  21  So.  305,  74 

S.  C.  117.  Miss.  615. 

o«  State  V.  Manns,  37  S.    E.  613, 
48  W.  Va.  480. 
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and  if  you  find  that  defendant  returned  to  the  street  near 's 

store  under  the  circumstances  above  indicated,  and  was  without 
fault  himself,  then  he  had  the  right,  if  attacked  by  deceased  in  such 
a  manner  las  to  furnish  reasonable  ground  for  apprehending  a  de- 
sign to  take  his  life  or  to  do  him  great  bodily  harm,  to  act  upon 
appearances,  and  to  defend  his  life ;  and  defendant  was  not  required 
to  flee  from  the  public  highway  in  which  he  had  been  assailed,  even 
though  he  could  have  fled  with  safety.  In  such  case  defendant  had 
a  right  to  stand  his  ground  and  defend  himself,  as  defined  in  other 
instructions.** 

{  2983(3).   OkJahoma  ^ 

You  are  instructed  that,  if  the  defendant  A.  secured  the  shotgun 
and  started  back  towards  the  station  without  any  intent  of  engag- 
ing in  a  conflict  with  the  deceased,  or  without  any  purpose  or  de- 
sire to  do  so,  or  either  he  or  his  brother  were  assaulted  by  the  de- 
ceased in  such  a  way  as  reasonably  caused  him  to  believe  that  he 
or  his  brother  were  in  danger  of  losing  his  life,  or  receiving  great 
bodily  injury,  then  the  homicide  in  this  case  is  justifiable,  and  it 
will  be  your  duty  to  acquit  the  defendants,  and  that  would  be  true, 
even  though  at  the  time  the  defendant  A.  started  towards  the  sta- 
tion he  may  have  feared  an  attack  from  the  deceased,  and  may  have 
intended  to  use  the  gun  to  protect  himself  or  his  brother  should 
the  deceased  make  a  deadly  assault  upon  him.^ 

f  2983(4).    Texas 

You  are  charged  that  the  defendant  had  the  right,  together  with 
his  father,  F.,  to  seek  the  deceased,  or  to  seek  W.,  or  either  of  them, 
for  the  purpose  of  having  an  interview  with  them  in  regard  to  any 
difference  that  might  have  arisen  between  them  as  to  a  division  of 
the  feed  crop  raised  by  deceased  on  the  farm  of  F.  in  the  year 

,  and  also  had  the  right  to  arm  himself  against  any  attack's 

which  he  might  reasonably  fear  the  deceased,  or  W.,  or  T.  might 
make  upon  him,  or  might  make  upon  F.,  while  having  such  inter- 
view.* 

§  2984.    Right  to  strike  in  anticipation  of  attack 

The  court  instructs  the  jury  for  the  defendant  that  the  law  is  that 
a  man  assaulted,  or  about  to  be  assaulted,  with  a  deadly  weapon 
is  not  required  by  the  law  to  wait  until  his  adversary  is  on  equal 
terms  with  him,  but  may  rightfully  anticipate  his  action  and  kill 
him,  when  to  strike  in  anticipation  reasonably  appeared  to  be  nee- 

•«  State  V.  Hudspeth,  80  S.  W.  186.  i  Anderson  v.  State,  217  S.  W.  890, 

169  Mo.  178.  86  Tex.  Cr.  E.  207. 

•»  McDanlel  v.  State,  127  P.  358,  8 
OM.  Cr.  209. 
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essary  to  self-defense ;  and,  unless  the  jury  are  satisfied  to  a  moral 
certainty  and  beyond  every  reasonable  doubt  that  the  deceased,  at 
the  time  of  the  killing,  was  not  attempting  to  draw  or  use  a  pistol, 
then  they  must  find  the  defendant  not  guilty.* 

§  2985.    Duty  not  to  use  greater  force  to  repel  attack  than  reason; 

ably  appears  to  be  necessary 
Effect  of  blows,  not  mortal,  not  given  in  self-defense,  see  ante,  t  2798(2).     • 

S  2085(1).    Arfcaiwas 

The  court  instructs  the  jury  that,  although  you  may  believe  that 
the  defendant  fired  the  first  shot  in  necessary  self-defense,  still,  if 
you  believe  that  the  second  shot  was  fired  at  a  time  when  it  was 
not  necessary  to  further  defend  himself,  then  the  defendant  would 
be  guilty  of  murder  in  the  first  degree,  or  murder  in  the  second  de- 
gree, or  manslaughter,  provided  you  believe  that  the  second  shot 
contributed  in  any  manner  to  the  death  of  the  deceased.' 

I  2985(2).    CaJIfornla 

You  are  instructed  that  you  should  also  consider  whether  or  not 
the  conduct  of  the  defendant  in  resisting  that  assault  upon  him,  if 
any  such  you  find,  was  the  exercise  of  such  reasonable  force  as  was 
reasonably  commensurate  with  the  apparent  danger.  If  you  should 
find  from  the.  evidence  beyond  a  reasonable  doubt  that  the  firing  of 
one  shot  or  more  was  all  the  force  appearing  to  the  defendant  as 
a  reasonable  man  to  be  necessary,  under  all  the  circumstances  as 
they  appeared  to  a  reasonable  man  situated  as  defendant  was  sit- 
uated, to  successfully  resist  such  assault,  the  court  instructs  you 
that  the  firing  of  any  other  shot  would  not  under  such  circumstances 
and  conditions  be  justified  by  the  law  of  self-defense;  and  the 
court  instructs  you  that,  if  you  find  the  defendant  fired  any  more 
^hots  at  the  deceased  than  would  so  appear  to  the  defendant  acting 
as  a  reasonable  man  under  all  the  circumstances  as  they  appeared 
to  him  as  a  reasonable  man  at  the  time  than  was  or  appeared  to  be 
really  necessary  to  resist  the  assault  upon  his  person  aforesaid,  you 
should  find  that  such  shot,  if  any  such  you  find,  so  fired  in  excess 
of  those  appearing  to  the  defendant  as  a  reasonable  man  to  be  rea- 
sonably necessary,  for  his  defense  as  aforesaid  were  not  justifiable, 
and  the  defendant  is  as  fully  liable  for  the  consequences  of  any  shots 
fired  in  excess  of  those  reasonably  necessary  as  aforesaid,  or  ap- 
pearing to  be  as  aforesaid,  as  though  they  were  not  preceded  by 
any  acts  on  his  part,  or  the  firing  of  any  shots  which  of  themselves 
would  be  justifiable  under  the  law  of  self-defense;  if  therefore 
you  should  find  from  the  evidence  beyond  a  reasonable  doubt  that 
the  shot  or  shots  which  killed  the  deceased,  if  you  find  from  the 

2  Leverett  v.  State,  73  So.  273,  112  «  Caughron  v.  State,  139  S.  W.  315. 

Miss.  394.  99  Ark.  462. 
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evidence  beyond  a  reasonable  doubt  that  he  was  so  killed,  were  fired 
by  the  defendant  at  the  deceased  while  the  deceased  was  lying  upon 
the  floor  and  after  all  apparent  danger  which  would  justify  a  rea- 
sonable man  in  further  resistance  had  passed,  then  in  that  event  the 
defendant  would  not  be  justifiable  under  the  law  of  self-defense.* 

t  2985(3).    Colorado 

You  are  instructed  that,  if  you  should  find  from  all  the  evidence 
that  the  killing  was  in  necessary  self-defense,  the  law  does  not  im- 
pute any  crime,  and  the  prisoner  will  be  entitled  to  an  acquittal. 
The  law  upon  this  subject  is,  if  a  person  kill  another  in  self-de- 
fense, it  must  appear  that  the  danger  was  so  urgent  and  pressing 
that,  in  order  to  save  his  own  life,  or  to  prevent  his  receiving  great 
bodily  harm,  the  killing  of  the  other  was  absolutely  necessary ;  and 
it  must  appear  also  that  the  person  killed  was  the  assailant,  or  that 
the  slayer  had  really  and  in  good  faith  endeavored  to  decline  any 
further  struggle  before  the  mortal  blow  was  given.  If  the  prisoner 
was  unlawfully  assaulted  by  the  deceased,  he  had  a  right  to  repel 
the  attack,  using  sufficient  force  for  that  purpose,  but  he  could  not 
lawfully  do  more;  and  if  the  assault  ceased  before  the  fatal  blow 
was  struck,  or  if  the  prisoner  was  not  reduced  to  such  apparent 
extremity  or  danger  as  reasonably  appeared  to  be  absolutely  neces- 
sary for  the  prisoner  to  take  the  life  of  the  deceased  to  save  his  own 
life,  or  to  prevent  him  receiving  great  bodily  harm,  then,  in  such 
case,  you  cannot  find  that  the  act  was  done  in  self-defense.' 

§  2985(4).    Delaware 

The  court  instructs  the  jury  that,  in  repelling  or  resisting  an  as- 
sault, no  more  force  may  be  used  than  is  necessary  for  the  purpose, 
and  if*  the  person  assailed  use  in  his  defense  greater  force  than  is 
necessary  for  that  purpose,  he  becomes  the  aggressor.  A  man  may 
defend  himself  against  his  assailant,  but  he  cannot  do  so  as  he 
pleases.  If  one  be  assaulted  with  the  fist  he  may  not  defend  himself 
with  a  club  or  a  deadly  weapon,  because  the  defense  is  dispropor- 
tion ed  to  the  offense,  and  if  in  such  defense  death  ensues,  the  law 
implies  malice  from  the  character  of  the  weapon  used.  It  is  for  the 
jury  to  determine,  under  all  the  circumstances  of  the  case,  whether 
the  prisoner  was  justified  in  using  a  deadly  weapon  in  self-defense 
at  the  time  and  in  the  manner  proven  in  the  testimony.  You  must 
be  satisfied  that  the  peril  or  danger  was  such  as  would  justify  an 
ordinarily  prudent  man  in  taking  such  measures  of  defense.  It  is 
not  what  a  man  may  see  fit  to  think  in  such  strait,  but  what  an  or- 
dinarily prudent  man  would  do,  and  what  the  prisoner  reasonably 

4  People  V.  Barrett,  136  P.  520,  22  » May  v.  People,  6  P.  816,  8  CJolo. 

Cal.  App.  780.  210. 
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believed  from  the  circumstances  surrotinding  him  and  known  to  him 
at  that  time.* 

You  are  instructed  that  the  Jaw  accords  to  every  one  the  right  to 
protect  his  person  from  assault  and  injury  by  opposing  force  to 
force,  and  he  is  not  obliged  to  wait  until  he  is  struck  by  an  impend- 
ing blow.  If  a  weapon  be  raised  in  order  to  shoot  or  strike,  or  the 
danger  of  other  personal  violence  be  imminent,  the  party  in  such 
imminent  danger  may  protect  himself  by  striking  the  first  blow, 
for  the  purpose  of  repelling  and  preventing  the  attempted  injury. 
But  the  opposing  force  or  measure  of  defense  must  not  be  unrea- 
sonably disproportionate  to  the  requirements  of  the  occasion.  Al- 
though so  much  force  as  is  reasonably  necessary  may  be  used,  yet 
if  the  violence  used  is  greater  than  was  necessary,  under  the  circum- 
stances, to  repel  the  assault  or  avert  the  peril,  the  party  using  it 
is  himself  guilty  of  an  offense.  The  law  recognizes  the  right  of 
self-defense  for  the  purpose  of  preventing,  but  not  of  revenging,  an 
injury  to  the  person.^ 

You  are  instructed  that  every  display  of  force  exerted  by  one 
person  toward  another  does  not  constitute  an  assault,  nor  is  every 
homicide  a  crime.  The  law  accords  to  every  one  the  right  to  pro- 
tect his  person  from  assault  and  injury  by  opposing  force  with  force, 
and  if,  in  the  proper  use  of  that  right,  injury  or  death  results,  no 
crime  is  committed.  But  in  resisting  or  repelling  an  attack,  the 
opposing  force  or  measure  of  defense  must  not  be  disproportionate 
to  the  exigency.  All  necessary  force  may  be  used,  but  if  the  force 
or  violence  used  is  greater  than  is  necessary  under  the  circum- 
stances to  repel  the  assault  or  avert  the  peril,  the  party  using  it  in 
turn  becomes  the  assailant,  and  is  guilty,  for  the  law  recognizes 
the  right  of  self-defense  for  the  purpose,,  of  preventing,  but  not  of 
avenging,  an  injury  to  the  person  of  the  accused.* 

You  are  instructed  that,  in  repelling  or  resisting  an  assault,  no 
more  force  may  be  used  than  is  necessary  for  the  purpose,  and  if 
the  person  assailed  use  in  his  defense  .greater  force  than  is  neces- 
sary for  that  purpose  he  becomes  the  aggressor.* 

You  are  instructed  that  if,  on  the  other  hand,  the  attack  was  of 
a  trifling  character,  and  manifested  no  purpose  or  intention  on  the 
part  of  the  assailant  to  inflict  any  serious  injury,  the  repelling  of 
such  attack  by  the  use  of  a  weapon  likely  to  produce  death  would 
not  be  an  act  of  justifiable  self-defense." 

«  St^te  V.  Creste,  86  A.  214,  4  »  State  v.  Cephua,  67  A.  150,  6  Pen- 
Boyce,  118.  newiU,  160. 

7  State  v.  Brooks,  84  A.  225,  3  lo  State  v.  Cephas.  tS7  A.  150,  0 
Boyce,  203.                                                 Pennewm,  160. 

8  State  v.  De  Paolo,   S4  A.  213,  3 
Boyce,  176. 
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f  2985(5).     Iowa 

The  jury  are  instructed  that  where  a  person  assaulted,  acting  as 
a  reasonably  prudent  and  cautious  man,  believes  that  his  assailant 
is  about  to  take  his  life,  or  inflict  upon  him  a  great  bodily  injury, 
he  is  not  required  to  make  nice  calculations  and  draw  nice  distinc- 
tions as  to  just  how  much  force  he  may  use  to  shield  himself  from 
danger,  but  he  is  justified  in  using  such  force  as  an  ordinarily  pru- 
dent and  cautious  man,  acting  upon  appearances,  would  in  a  like 
situation  probably  exercise.*^ 

f  2085(6).    Kansas 

The  law  allows  an  individual  in  the  defense  of  his  person  to  use 
such  means  as  are  necessary.  In  the  selection  and  use  of  these 
means  he  must  of  necessity  exercise  his  own  judgment ;  but  he  acts 
at  his  peril,  and,  if  he  goes  beyond  what  is  necessary  to  accomplish 
the  object  and  violates  the  law,  he  must  abide  the  consequences. 
In  the  exercise  of  his  judgment  he  must  act  rationally;  but  he  is 
justified  in  acting  upon  the  facts  as  they  appear  to  him,  and  he  is 
not  to  be  judged  by  the  facts  as  they  actually  are.  While  a  person 
assaulted  may  repel  force  by  force,  yet  it  does  not  follow  that  he 
may,  without  any  apparent  necessity,  use  a  deadly  weapon  or  deal 
a  deadly  blow  for  that  purpose.  If  two  men  of  equal  strength  meet 
and  one  strike  the  other  with  the  fist,  the  law  would  not  usually 
justify  the  assaulted  party  in  shooting  or  stabbing  his  assailant  to 
death.  A  man  may  protect  himself,  but  the  law  does  not  justify  him 
in  slaying  his  assailant,  without  a  necessity  therefor,  either  real 
or  apparent." 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 

that  at  the  time  of  the  shooting  in  question  the  said made  an 

attack  upon  the  defendant  with  a  chair  under  such  circumstances  as 
to  create  in  the  mind  of  a  reasonably  and  ordinarily  prudent  man 
a  belief  that  he  was  in  danger  of  being  killed  or  of  receiving  great 
bodily  harm  immediately,  and  if  the  jury  further  believe  from  the 
evidence  that  the  defendant  at  the  time  did  honestly  believe  that  he 
was  in  imminent  danger  of  receiving  great  bodily  harm,  and  in 
good  faith  shot  to  protect  himself  therefrom,  and  if  you  further  be- 
lieve that  the  defendant,  acting  in  good  faith,  did  not  fire  any  more 
shots  than  he  had  a  reasonable  right  to  believe,  under  the  circum- 
stances in  which  he  was  placed,  was  necessary  to  protect  himself 
or  his  wife  from  death  or  great  bodily  harm,  then  you  should  find  the 
defendant  not  guilty." 

11  State  V.  Thomas,  132  N.  W.  51,  i»  State  ▼.  Bufflngton,  81  P.  465,  71 

151  Iowa,  672.  Kan.  804,  4  L.  R.  A.  (N.  S.)  154. 

IS  State  y.  Keehn,  118  P.  851,  85 
Kan.  766. 
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§  2985(7).    Louisiana 

You  are  instructed  that  the  right  of  self-defense  lasts  only  as 
long  as  the  necessity,  real  or  apparent,  for  it  exists.  In  other  words, 
if  A.  is  attacked  by  B.  with  a  deadly  weapon,  and  a  struggle  ensues, 
and  during  the  struggle  A.  obtains  possession  of  the  weapon,  thus 
disarming  B.,  and  upon  obtaining  possession  of  the  weapon,  B. 
being  disarmed,  A.  shoots  or  stabs  him,  A.  cannot  avail  himself  of 
the  plea  of  self-defense." 

i  2085(8).    MlMoari 

The  court  instructs  the  jury  that  if  the  defendant  and  the  de- 
ceased had  a  difficulty  at  the  depot,  and  deceased  went  to  his  house 
and  armed  himself  with  1  shotgun,  but  that  thereafter  deceased 
withdrew  from  said  difficulty,  and  that  the  defendant  after  such 
withdrawal  voluntarily  renewed  said  difficulty,  with  the  intention 
at  the  time  of  killing  deceased  or  inflicting  great  personal  injury 
upon  the  deceased,  and  did  kill  the  deceased,  then  the  danger,  if  any, 
in  which  the  defendant  found  himself  during  said  difficulty  would 
not  extenuate  his  offense  or  reduce  its  grade  at  all,  but  he  is  guil- 
ty of  murder,  and  the  jury  should  so  say  in  their  verdict," 

The  court  declares  the  law  to  be  that,  although  you  may  find  and 
believe  from  the  evidence  that  the  defendant  in  this  case,  acting  as 
a  police  officer,  was,  at  the  time  of  the  killing  of  the  deceased,  at- 
tempting to  arrest  deceased  for  a  breach  of  the  peace,  and  although 
you  may  further  find  that  just  prior  to  the  shooting  the  deceased  had 
resisted  arrest  by  said  defendant,  and  had  used  force  in  said  resist- 
ance, and  although  you  may  further  find  and  believe  from*  the  evi- 
dence that  at  the  time  of  the  firing  of  the  fatal  shot  by  the  defendant 
(if  you  find  that  he  did  fire  the  fatal  shot)  the  deceased  had  ceased 
to  resist  arrest  by  the  defendant,  and  was  at  the  time  of  the  killing 
making  no  resistance,  yet  if  you  further  believe  from  the  evidence 
that  the  defendant,  as  such  police  officer,  in  firing  the  fatal  shot 
(if  he  so  fired  the  same),  used  no  more  force  than  was  necessary 
under  all  the  circumstances,  then  you  should  acquit  the  defendant.** 

{  2985(9).     Ohio 

The  jury  are  instructed  that,  if  you  find  that  the  shot  that  killed  S. 
was  fired  when  the  two  men  were  lying  in  the  gutter  on  the  west 

side  of street,  and  that  during  the  conflict  preceding  their 

falling  into  the  gutter  S.  had  become  disabled  or  disarmed,  or  both, 
and  the  danger  to  which  defendant  had  been  subjected,  prior  to  their 
fall  into  the  gutter,  had  passed,  regardless  of  how  it  may  have  been 
brought  on,  and  defendant,  in  the  proper  use  of  his  faculties,  if  at 

1*  State  V.   Varnado,  52  So.  1006.  le  State  r.  Rose,  44  S.  W.  S29,  142 

126  La.  732.  Mo.  418. 

18  State  V.  Hudspeth,  60  S.  W.  136, 
159  Mo.  178. 
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the  time  he  had  the  proper  use  of  his  faculties,  knew,  or  had  reason- 
able grounds  to  know,  and  should  have  known,  that  S.  had,  after 
the  beginning  and  during  the  continuance  of  the  conflict,  become 
disabled  or  disarmed,  or  both,  and  was  not  in  a  condition  to  kill 
defendant  or  to  do  him  great  bodily  harm,  by  reason  of  being  so  dis- 
abled or  disarmed,  or  both,  then  the  defendant  would  not  be  in  a 
situation  to  invoke  the  law  of  self-defense  and  take  the  life  of  S 
under  such  circumstances,  if  he  did  so  take  it.*' 

i  2985(10).    Oklahoma 

You  are  instructed  that  while  one  unlawfully  attacked  has  the 
right  to  use  such  force  as  under  the  circumstances  reasonably  ap- 
pears to  him  to  be  necessary  to  repel  the  attack  and  avoid  injury 
to  himself,  yet  he  will  not  be  justified  in  using  greater  force  than 
reasonably  appears  to  him  necessary  and  sufficient  to  do  so;  and  if 
he  does  use  greater  force  than  reasonably  appears  to  him  to  be 
necessary  and  sufficient  to  avoid  the  danger  or  apparent  danger,  and 
thereby  kills  tl^e  person  who  made  the  attack,  he  will  be  guilty  of 
manslaughter  in  the  first  degree;  and  as  applied  to  this  case,  if 
you  find  that ,  at  the  time  and  place  alleged  in  the  informa- 
tion, made  an  unlawful  attack  upon  the  defendant,  and  should  you 
further  find  beyond  a  reasonable  doubt  that  in  resisting  such  at- 
tack it  was  not  necessary  for  defendant  to  shqpt  the  said , 

and  that  from  the  nature  of  such  attack,  and  under  all  the  facts  and 
circumstances  as  shown  by  the  evidence,  it  did  not  reasonably 
appear  to  the  defendant  that  it  was  necessary  to  shoot  the  said 

to  prevent  serious  bodily  injury  then  and  there  to  himseM, 

and  that  he  then,  under  such  condition,  shot  and  killed  the  said 

,  the  defendant  will  be  guilty  of  manslaughter  in  the  first 

degree,  and  it  will  be  your  duty  to  so  say  by  your  verdict,  unless 
you  should  find  the  shooting  was  justifiable  or  have  a  reasonable 
doubt  thereof,  in  which  case  you  should  acquit  him.** 

You  are  instructed  that  while  one  unlawfully  attacked  has  the 
right  to  use  such  force  as  under  the  circumstances  reasonably  ap- 
pears to  him  necessary  and  sufficient  to  repel  the  attack  and  avoid 
injury  to  himself,  he  will  not  be  justified  in  using  greater  force  than 
so  reasonably  appears  to  him  necessary  and  sufficient  to  avoid  the 
danger  apparently  intended  to  be  inflicted  upon  him,  and  if  he  uses 
greater  force  than  so  reasonably  appears  necessary  to  avoid  death 
or  great  bodily  injury  to  himself  and  thereby  kills  the  person  who 
made  the  attack,  or  if  the  killing  is  committed  after  it  reasonably 
appears  to  him  that  the  person  who  made  the  attack  has  abandoned 
the  same,  and  that  danger  to  himself  no  longer  exists,  then  the  kill- 

iT  Donald  t.  State,  21  Ohio  Cir.  Ct  i»  Brantley  v.  State,  175  P.  51,  15 
R.  124.  Okl.  Cr.  6. 
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ing  will  not  be  justifiable,  and  the  person  who  did  it  will  be  guilty 
of  manslaughter  in  the  first  degree.** 

The  jury  are  instructed  that  the  state  in  this  case  presents  for 
your  determination  the  question:  Conceding  that  defendant  was 
justifiable  in  firing  the  shots  from  the  shotgun  which  killed  P.  W.  C, 
and  caused  F.  C.  to  fall  or  crawl  from  the  wagon  to  the  ground,  then 
was  he  justifiable  in  drawing  his  revolver  and  firing  the  fatal  shot 
at  F.  C.  after  he  was  out  on  the  ground  ?  If,  after  he  fired  the  loads 
from  the  shotgun,  and  P.  C.  was  out  of  the  wagon,  and  he  had  no 
further  reasonable  grounds  to  apprehend  that  he  was  in  imminent 
danger  of  losing  his  life  or  suffering  some  great  bodily  harm,  then 
he  cannot  be  acquitted  on  the  ground  of  self-defense,  and,  if  he 
fired  the  fatal  shot  with  a  premeditated  design  to  take  the  life  of 
F.  C,  he  is  guilty  of  murder.** 

The  jury  are  instructed  that  if  they  find  from  the  evidence  that 
the  deceased  made  threats  against  the  defendant  which,  if  carried 
into  execution,  would  endanger  his  life  or  subject  him  to  great 
bodily  harm,  and  the  defendant  feared  or  had  reason  to  fear  that 
such  threats  were  liable  to  be  carried  into  execution,  then  the  de- 
fendant might  lawfully  arm  himself  for  the  purpose  of  self-defense 
in  anticipation  of  such  threats  being  carried  into  execution;  but 
you  are  instructed  that  the  defendant  could  not  lawfully  assault  the 
deceased  on  account  of  such  threats,  or  because  of  fear  induced 
thereby,  unless  the  deceased  at  the  time  made  some  demonstration 
or  performed  some  overt  act  that  caused  reasonable  apprehension 
that  such  threats  were  about  to  be  put  into  execution,  and  in  case 
of  such  demonstration  or  overt  act  the  defendant  might  lawfully 
become  the  aggressor  only  to  the  extent  of  putting  himself  in  a 
position  of  safety  as  against  the  unlawful  threatened  acts  of  the 
deceased.  If,  under  the  circumstances  and  facts  in  this  case,  you 
find  the  defendant  intentionally  carried  his  act  of  aggression  further 
than  was  reasonably  necessary  to  place  himself  in  a  situation  of  ap- 
parent safety,  his  acts  would  be  such  as  to  render  his  act  of  aggres- 
sion unlawful,  and  you  should  under  such  circumstances  consider 
the  evidence  as  a  whole,  together  with  such  act  of  aggression  in 
determining  his  guilt  or  innocence  under  the  charge  laid  in  the  in- 
dictment.** 

i  2085(11).    Texas 

Upon  the  law  of  self-defense,  the  jury  is  instructed  that,  when  a 
person  is  unlawfully  attacked  by  another  in  such  manner  that  there 
is  created  in  the  mind  of  the  person  so  attacked  a  reasonable  expec- 

19  Gransden  v.  State,  168  P.  157,  12  ai  Boblnson  v.  Territory,  85  P.  451. 
Okl.  Cr.  417.                                                16  Okl.  241, 

20  Morrig  v.  Territory,  99  P.  760,  1 
Okl.  Cr.  617. 
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tation  or  fear  of  death  or  of  serious  bodily  injury,  then  the  law 
excuses  or  justifies  such  person  in  resorting  to  any  means  at  his 
command  to  prevent  his  assailant  from  taking  his  life  or  from  in- 
flicting upon  him  any  serious  bodily  injury,  and  it  is  not  necessary 
that  there  should  be  actual  danger,  as  a  person  has  a  right  to  defend 
his  life  and  person  from  apparent  danger  as  fully  and  to  the  same  ex- 
tent as  he  would  had  the  danger  been  real,  provided  he  acted  upon  a 
reasonable  apprehension  of  danger  as  it  appeared  to  him  from  his 
standpoint  at  the  time ;  and  in  such  case  the  party  acting  under  such 
real  or  apparent  danger  is  in  no  event  bound  to  retreat  in  order  to 
avoid  the  necessity  of  killing  his  assailant.  If  you  believe  that  at 
the  time  defendant  shot  deceased  (if  he  did)  that  deceased  had  made 
or  was  making  an  attack  upon  him  with  a  knife  in  su<;h  manner  that 
it  reasonably  appeared  to  defendant  viewed  from  his  standpoint 
that  he  was  in  danger  of  losing  his  life  or  suffering  serious  bodily 
injury  at  the  hands  of  the  deceased,  and  he  fired  the  shot  under  such 
circumstances,  he  would  be  justified  in  so  doing  under  the  law  of 
self-defense;  and,  if  he  commenced  the  assault  upon  deceased  in 
his  own  self-defense,  then  you  are  instructed  that  he  had  the  right 
to  continue  to  act  and  use  any  means  at  his  command  as  long  as 
it  reasonably  appeared  to  him,  as  viewed  from  his  standpoint,  at 
the  time,  with  all  the  facts  and  circumstances  in  his  knowledge,  that 
his  life  or  person  was  in  danger;  and  if  you  believe  that,  after 
shooting  deceased  (if  he  did),  that  defendant  secured  deceased's 
knife  and  stabbed  him  with  it,  thereby  inflicting  the  mortal  wound, 
and  that,  at  the  time  he  did  it,  it  reasonably  appeared  to  him,  as 
viewed  from  his  standpoint  at  the  time,  that  he  was  in  danger  of 
losing  his  life  or  suflFering  serious  bodily  injury  at  the  hands  of 
deceased,  then  he  would  be  justified  under  the  law  of  self-defense 
whether  he  was  actually  in  danger  or  not,  provided  he  acted  upon 
a  reasonable  apprehension  of  danger  as  it  appeared  to  him,  and  if  you 
so  find  the  facts  to  be,  or  if  you  have  a  reasonable  doubt  thereof, 
you  will  acquit  the  defendant.^ 

You  are  instructed  that  every  person  is  permitted  by  law  to  de- 
fend himself  against  any  unlawful  attack  reasonably  threatening 
injury  to  his  person,  and  is  justified  in  using  all  necessary  and 
reasonable  force  to  defend  himself,  but  no  more  than  the  circum- 
stances reasonably  indicate  to  be  necessary.** 

t  2985(12).   Wuhlngton 

The  jury  are  instructed  that  a  person  attacked  at  a  place  where 
he  has  a  right  to  remain  need  not  retreat,  but  may  repel  f*ce  by 
force  in  defense  of  his  person,  against  one  who,  at  the  time,  is  actu- 

««  Shed  V.  State,  153  S.  W.  125,  68  »•  Munos  v.  State,  124  S.  W.  941, 
Tex.  Cr.  R.  873.  58  Tex.  Cr.  R.  147. 
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ally,  or  apparently,  intending  or  endeavoring  unlawfully  to  kill 
him,  or  inflict  upon  him  great  bodily  harm,  and  in  such  defense  the 
assailed  may  lawfully  meet  the  attack  made  upon  him  in  such  a 
way,  and  with  such  force,  as  under  all  the  circumstances  he  at  the 
moment  honestly  believes,  and  has  reasonable  grounds  to  believe, 
are  necessary  to  save  his  own  life,  or  to  protect  himself  from  g^eat 
bodily  harm,  and  in  such  defense  the  assailed  may  lawfully  kill 
the  assailant,  if  at  the  time  he  is  actually  or  apparently  in  immi- 
nent danger  of  death  or  great  bodily  harm  at  his  assailant's  hands, 
and,  if  under  all  the  circumstances  he  honestly  believes,  and  has 
reasonable  grounds  to  believe,  such  killing  to  be  necessary  to  save 
his  own  life,  or  protect  him  from  great  bodily  harm.** 

§  2985(13).    West  VIroinIa 

The  court  instructs  the  jury  that  a  person  has  a  right  to  repel 
force  by  force  in  the  defense  of  his  person,  his  family,  or  his  habi- 
tation, and  if,  in  so  doing,  he  use  only  so  much  force  as  the  necessity 
or  apparent  necessity  of  the  case  requires,  he  is  not  guilty  of  any 
offense,  though  he  kill  his  assailant  in  so  doing.^ 

§  2986.    Same — Continuing  combat  after  disabling  deceased 

S  2986(1).   Arkansas 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  first  shot  fired  by  the  defendant 
did  not  produce  death,  and  would  not  of  itself  have  produced  death, 
but  rendered  deceased  incapable  of  doing  defendant  any  serious 
bodily  harm,  and  that  defendant  observed  and  knew  the  nature  of 
the  wound  first  inflicted,  that  it  was  not  sufficient  to  produce  death, 
and  that  deceased  was  no  longer  capable  of  doing  him  any  serious 
bodily  harm,  and  with  this  knowledge  again  fired  into  the  body  of 
deceased,  killing  him,  then  you  should  convict  the  defendant  of 
some  degree  of  crime  charged  in  the  indictment,  as  explained  to  you 
in  these  instructions.** 

i  2988(2).    Texas 

You  are  instructed  that  if  defendant  in  the  course  of  the  fatal  al- 
tercation fired  a  number  of  shots,  then,  if  the  first  shot  was  fired 
under  circumstances  amounting  to  self-defense,  the  defendant  had 
the  right  in  self-defense  to  continue  to  shoot  as  long  as  it  reasonably 
appeared  to  him  that  he  was  in  danger.  And  if  such  first  shot  v^as 
fired  in  self-defense,  and  defendant  fired  other  shots  into  the  head 
or  body  of  deceased,  thereby  producing  or  hastening  the  death  of 
deceajied,  when  it  no,  longer  reasonably  appeared  to  him  that  he 

«*  State  V.  Churclim,  100  P.  '309,  «•  Mndsoy  r.  State^  188  S.  W.  163. 

52  Wash.  210.  125  Ark.  542. 

95  State  y.  M^tnna,  37  S.  E.  613,  48 
W.  Va.  480. 
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was  in  danger,  then  such  later  shots  would  not  be  in  self-defense, 
but  the  oflFense  in  such  case  would  be  of  no  higher  grade  than  man- 
slaughter.*' 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  Un- 
der the  foregoing  charges  of  the  court  upon  the  law  of  self-defense, 
that  the  defendant,  or  — — ,  was  justified  in  firing  the  shot  that 
killed  the  deceased,  if  any,  then  you  are  instructed  that  the  subse- 
quent shots  fired  by  the  defendant,  if  any,  are  immaterial,  and  that 
the  defendant  had  the  right  to  continue  to  fire  so  long  as  danger, 
real  or  apparent,  considered  from  the  defendant's  standpoint,  con- 
tinued to  exist.** 

§  2987.    Right  of  pursuit  in  self-defense 
i  2987(1).   Calif omia 

You  are  instructed  that,'  if  you  believe  that  the  defendant  was  not 
a  wrongdoer  in  seeking  to  get  back  his  money,  and  the  deceased 
met  his  death  after  such  a  demonstration  as  justified  the  defendant 
in  believing  the  deceased  was  about  to  inflict  great  bodily  harm  up- 
on him,  and  the  assault  is  sudden,  and  the  danger  apparently  great, 
then  I  charge  you  the  defendant  was  justified  in  standing  his 
ground,  and  in  pursuing  and  slaiying  the  deceased  to  win  his  own 
safety.** 

i  2987(2).    Tncas 

The  jury  are  instructed  that,  if  defendant  brought  on  a  difiiculty 
with  B.  by  striking  him  with  his  fist,  but  with  no  intention  of  bring- 
ing on  the  difficulty  for  the  purpose  of  killing  him,  and  that  such 
difficulty  was  ended  by  the  withdrawal  or  departure  of  said  B.  from 
said  difficulty,  and  if  at  that  juncture  the  deceiased  made  an  attack 
on  defendant  with  a  knife  or  ax  handle,  if  said  attack  produced  in 
the  mind  of  defendant  a  reasonable  fear  of  great  bodily  injury,  then 
the  defendant  would  be  justified  in  shooting  and  killing  deceased. 
If,  however,  at  that  juncture,  deceased  fled  and  abandoned  the  con- 
flict, and  all  danger,  real  or  apparent,  to  defendant  had  ceased,  he 
would  not  be  justified  in  pursuing  and  killing  deceased,  unless  de- 
fendant believed  from  the  appearances,  as  presented  to  him,  that 
deceased  was  only  fleeing  to  gain  a  vantage  ground  from  which  he 
could  renew  the  attack.** 

§  2988.    Killing  of  one  coming  to  assistance  of  another  who  is  at- 
tacking defendant 
The  jury  are  instructed  that,  if  you  shall  find  that  the  defendant 
shot in  order  to  prevent  said from  taking  his  life  or 

37  Bnmaman  y.  State,  159  S.  W.  so  People  v.  Grimes,  64  P.  101,  182 

244,  70  Tex.  Gr.  B.  361,  46  L.  R.  A.  Cal.  30. 

(N.  S.)  low.  »o  Morgan  v.  State^  67  S.  W.  42(^ 

28  Oyercash  y.'  State,  148  S.  W.  701,  48  Tex.  Cr.  B.  543. 
67  Tex.  Gr.  R.  181. 
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doing  him  some  serious  bodily  injury,  and  that  at  the  time  he  did 
so  his  life  was  in  danger,  or  he  was  in  danger  of  serious  bodily  in- 
jury, from  the  said  ,  or  from  the  standpoint  of  defendant 

it  reasonably  appeared  to  defendant  that  he  was  in  such  danger, 
and  you  further  find  that,  up  to  the  time  of  said  shooting,  deceased 
was  not  participating  in  the  difficulty,  and  it  did  not  so  appear  to 
defendant  that  he  was  so  participating,  yet  if  you  find  that  after 
said  shooting  the  deceased  made  an  attack  on  defendant  which  in- 
dicated to  the  defendant's  mind,  from  all  the  circumstances  then 
surrounding  him,  that  such  was  his  purpose,  and  that  his  life  was 
in  danger,  or  serious  bodily  injury  to  himself  was  threatened,  or 
if,  from  all  the  circumstances  then  surrounding  the  defendant, 
•viewed  from  his  (defendant's)  standpoint,  such  an  attack  was 
about  to  be  made  on  him  by  deceased,  and,  that  when  such  attack 
or  apparent  attack  was  made  on  the  defendant,  he  shot  and  killed 
the  deceased,  then  the  court  charges  you  that  in  such  an  event  he 
would  have  the  right  to  do  so  in  his  own  defense,  and  in  that  event 
you  will  acquit  defendant.*^ 

§  2989.  Conunission  o<  a&er  (^ense  as  affecting  right  of  self-de- 
fense 
The  jury  are  instructed  that  evidence  has  been  introduced  by  the 
prosecution  in  this  case  tending  to  show  that  defendant,  prior  to 
the  shooting,  had  had  illicit  intercourse  with  his  daughter.  I 
charge  .you  that,  although  it  should  appear  to  you  from  the  evi- 
dence that  such  a  state  of  affairs  existed,  nevertheless  the  defendant 
would  not  for  that  reason  be  deprived  of  the  right  of  self-defense, 
either  in  protection  of  his  life  or  the  prevention  of  great  bodily  in- 
jury, nor  would  he  be  deprived  thereby  of  the  right  to  the  indul- 
gence the  law  allows  for  a  killing  upon  a  sudden  quarrel  or  in  the 
heat  of  passion.  Whether  or  not  the  defendant  had  at  some  pre- 
vious time  committed  another  crime  different  from  that  for  which 
he  is  being  tried  cannot  be  taken  into  consideration  by  you  as  a 
reason  for  convicting  him  of  the  crime  with  which  he  is  charged.** 

§  2990.    Consistency  of  defenses  of  insanity  and  of  self-defense 

The  jury  are  instructed  that  the  law  of  self-defense  is  applicable 
alike  to  the  insane  as  to  the  sane;  that  both  defenses  are  consistent; 
and,  if  you  find  one  or  both  of  such  defenses  in  favor  of  the  defend- 
ant, you  V  i^^  return  your  verdict  of  not  guilty .•• 

«i  Norrls  v.  State,  61  8.  W.  493,  42  ••  State  v.  Wade,  61  S.  W.  800,  161 

Tex.  Cr.  BL  659.  Mo.  441 ;    State  v.  Porter,  111  S.  W. 

s>  People  y.  Gook,  83  P.  43, 148  CaL  529,  218  Mo.  48, 127  Am.  St.  Rep.  589. 
334. 
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.    5.    Killing  in  Defense  of  Another 

§  2991.    Right  to  kill  in  defense  of  another 
§  2991(1).    Kertuoky 

The  jury  are  instructed  that,  if  you  shall  believe  from  the  evi- 
dence that  no  conspiracy  existed  as  defined  in  instruction  No. 

,  but  do  believe  that  at  the  time  the  defendant  shot  and  killed 

,  if  he  did  so,  or  at  the  time  he  aided,  encouraged,  advised,  or 

commanded , , , ,  or  any  one  or  more  of 

them,  to  shoot  and  kill  the  deceased,  if  he  did  so  do,  as  defined  in 
instruction  ,  he  believed,  and  had  reasonable  grounds  to  be- 
lieve, that  he  or  the  other  defendants  above  named,  or  any  one  or 
more  of  them,  was  then  and  there  in  danger  of  death  or  the  inflic- 
tion of  some  great  bodily  harm  at  the  hands  of  the  said  , 

and  that  it  was  necessray,  or  was  believed  by  the  defendant  in  the 
exercise  of  a  reasonable  judgment  to  be  necessary,  to  shoot  and 
kill  the  deceased,  or  to  aid,  advise,  encourage,  or  command  the  other 
defendants,  or  one  of  them,  so  to  do  in  order  to  avert  that  danger, 
real  or  to  the  defendant  apparent,  then  you  ought  to  acquit  the 
defendant  upon  the  ground  of  self-defense  and  apparent  necessity 
therefor  or  the  defense  of  another  and  apparent  necessity  therefor.** 

The  jury  are  instructed  that,  although  the  jury  may  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant  shot 

and  killed ,  if  they  believe  from  the  evidence  that,  when  he 

did  so,  he  had  reasonable  grounds  to  believe,  and  did  believe,  that 
deceased,  or  others  of  his  party  acting  in  concert  with  him,  were 

then  about  to  inflict  upon  defendant, , , ,  or  any 

of  them,  death  or  great  bodily  harm,  or  it  reasonably  appeared  to 
him  that  such  was  the  case,  acnd  it  further  reasonably  appeared  to 
him  that  the  only  reasonably  safe  means  of  protecting  himself,  or 
them,  against  such  danger^  real  or  apparent,  was  to  shoot  the  said 

,  or  others  of  his  party  acting  in  concert  with  him,  and  the 

shooting  and  killing  of  the  former  was  done  under  these  circum- 
stances, the  same  was  excusable  on  the  ground  of  apparent  neces- 
sity in  the  defense  of  himself  or  associates  named,  and  the  jury 
should  acquit  the  defendant.^ 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
at  the  time  defendant  shot  and  killed  M.  (if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  he  did  so),  he  believed, 
and  had  reasonable  grounds  to  believe,  that  he  or  A.  were  then  and 
there  in  danger  of  death  or  the  infliction  of  great  bodily  harm  at 
the  hands  of  M.,  or  those  acting  in  concert  with  him,  and  that  it  was 

s«  Gambrell  v.  Commonwealth,  113  >»  Watkins  v.  Commonwealth,  87  S. 
S.  W.  476,  130  Ky.  513.  W.  740,  128  Ky.  817. 
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necessary,  or  seemed  to  defendant,  in  the  exercise  of  a  reasonable 
judgment,  to  be  necessary,  to  shoot  and  kill  M.  in  order  to  protect 
himself  or  A.  from  death  or  the  infliction  of  ^eat  bodily  harm  at 
the  hands  of  said  M.  or  those  acting  with  him,  then  you  will  find  de- 
fendant not  guilty  on  the  grounds  of  self-defense  and  apparent  ne- 
cessity.** 

12991(2).     Nevada 

You  are  instructed  that  the  law  makes  it  the  duty  of  every  one, 
who  sees  a  felony  attempted  by  violence,  to  prevent  it,  if  possible, 
and  allows  him  to  use  the  necessary  means  to  make  his  resistance 
efifectual.  One  may  kill  in  defense  of  another  under  the  same  cir- 
cumstances that  he  would  have  the  right  to  kill  in.  defense  of  him- 
self." 

§  299f(3).    Texas 

You  are  instructed  that  if,  from  the  evidence,  you  believe  de- 
fendant killed  ,  but  at  the  time  of  so  doing  deceased  had 

made  or  was  making  an  attack  on  him  (said  defendant),  or  was 

making  an  attack  on  the  said ,  which,  from  the  manner  and 

character  of  it,  caused  him  to  have  a  reasonable  expectation  or  feafle- 
of  death  or  serious  bodily  injury,  either  on  his  own  account  or  on 

account  of  the  said ,  and  that,  acting  under  such  reasonable 

expectation  or  fear,  the  defendant  killed  deceased,  you  will  acquit 
the  defendant. *• 

You  are  instructed  that,  if  you  find  from  the  evidence  that  at  the 
'time  and  place  charged  in  the  indictment  defendant  did  kill  the  said 

by  shooting  him  with  a  gun  or  pistol,  but  that  when  he  so 

shot it  reasonably  appeared  to  defendant,  judging  from  his 

standpoint  alone,  from  some  act  then  done  by or  by  him, 

and  by  any  one  or  more  of  the  posse  with ,  or  by  any  one  or 

more  of  them,  or  by  such  act  accompanied  by  words,  that 

or  any  of  his  posse  was  about  to  kill  him,  the  defendant,  or  some 
other  person  with  the  defendant,  or  at  the  same  place,  or  to  do 
him  some  serious  bodily  injury,  you  will  acquit  the  defendant;  or 
if  you  have  a  reasonable  doubt  as  to  whether  the  defendant  acted  in 
self-defense,  or  in  defense  of  another,  from  real  or  apparent  danger 
from  an  unlawful  attack,  such  as  produced  a  reasonable  expecta- 
tion or  fear  of  death  or  some  serious  bodily  injury,  you  will  acquit 

the  defendant.    If  you  should  find  that  the  said was  killed 

by  the  said  B.,  and  that  B.  acted  in  defense  of  himself  or  another, 
or  if  you  have  a  reasonable  doubt  upon  this  point,  you  will  acquit 

8«  WUson  T.  Commonwealth,  es  S.  >•  Dickey  y.  State  (Cr.  App.)  08  S. 

W.  121,  24  Ky.  Law  Rep.  185.  W.  269. 

8T  state  v.  Hennessy.  90  P.  221,  29 
Nev.  320,  18  Ann.  Caa  1122. 
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defendant;  and  you  will  apply,  in  case  you  find  that  — — • —  was 
killed  by  B.,  the  whole  of  this  paragraph  of  the  charge  on  the  ques- 
tion of  self-defense  or  defense  of  another  as  if  B.  were  therein  named 
instead  of  the  defendant.** 

§  2992.    Defense  of  relative  ormember  of  family 

I  2991^(1).    Arfcana&a 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  defendant  honestly  believed,  without  fault  or  carelessness 
on  his  part,  that  at  the  time  he  struck  the  blow  that  killed  the  de- 
ceased, that  deceased  was  in  the  act  of  killing  the  father  of  defend- 
ant or  of  inflicting  upon  him  great  bodily  injury,  and  that  the 
danger  appeared  to  the  defendant  to  be  urgent  and  pressing,  then 
the  defendant  was  justified  in  assaulting  and  striking  the  deceased 
to  prevent  his  father  from  being  killed  or  from  receiving  great 
bodily  injury.** 

The  jury  are  instructed  that  the  defendant  would  not  be  justified 
in  assaulting  and  striking  the  deceased,  unless  it  appeared  that  de- 
ceased was  in  the  act  of  killing  defendant's  father  or  inflicting  upon 
him  great  bodily  injury.  If  deceased  was  in  the  act  of  assaulting 
and  beating  defendant's  father,  with  no  manifest  intention  of  kill- 
itm  him  or  inflicting  upon  him  great  bodily  injury,  the  defendant 
would  be  guilty  of  some  degree  of  unlawful  homicide;  and  this 
would  be  true,  although  dece^^sed  was  in  the  wrong  in  his  assault 
upon  defendant's  father.** 

The  jury  are  instructed  that  the  defendant  had  as  much  right,  un- 
der the  law,  to  protect  the  life  and  body  of  his  father,  as  he  had  to 
protect  his  own;  and  if  you  find  from  the  evidence  that  the  de- 
ceased was  making  an  effort  to  either  take  the  life  of ^  the 

father  of  the  defendant,  or  to  do  him  some  great  bodily  harm,  and 
the  defendant  struck,  honestly  believing  that  such  was  the  purpose 
of  deceased,  and  without  fault  or  carelessness,  to  prevent  it,  then 
he  would  not  be  guilty,  and  you  will  say  so  by  your  verdict.*' 

S  2992(2).    Kentuoky 

The  jury  are  instructed  that,  although  the  jury  may  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant  cut  with 

a  knife,  and  thereby  killed  the  deceased,  in county,  state  of 

,  yet  if  it  believes  from  the  evidence,  that  at  the  time  he  so 

cut  and  killed  'the  deceased  he  (defendant)  in  good  faith  believed, 
and  had  reasonable  grounds  for  so  believing,  that  he  or  his  brother, 

,  was  then  and  there  in  danger  of  death  or  great  bodily  harm, 

at  the  hands  of  the  deceased,  and  that  there  appeared  to  the  de- 

»»  Corteai  v.  State,  83  S.  W.  812,  47  *i  Mabry  v.  State,  97  S.  W.  285,  80 

T^z    Cr.  R,  10.  Ark.  346: 

•    40  Mabry  v.  State,  97  S.  W.  285,  80  42  Pratt  v.  State,  87  S.  W.  651,  75 

Ark.  345.  '  Ark.  350. 
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fendant,  exercising  a  reasonable  judgment,  at  the  time,  and  under 
the  circumstances,  no  safe  way  to  avert  said  danger  to  himself  or 
brother,  real  or  to  the  defendant  apparent,  except  to  cut  and  kill 
the  deceased,  and  in  so  doing  he  used  no  more  force  than  was  neces- 
sary or  in  the  exercise  of  a  reasonable  judgment  appeared  to  him, 

at  the  time,  to  be  necessary  to  protect  himself  or  his  brother, , 

from  the  danger,  at  the  hands  of  the  deceased,  real  or  to  him  ap- 
parent, it,  the  jury,  will  find  him  not  guilty.*' 

You  are  instructed  that,  although  you  majr  believe  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt  that  the  defendant  L. 

did  shoot  and  kill at  the  time  and  place  stated  in  instruction 

No. herein,  and  that  the  defendant  J.  was  present  aiding,  as- 
sisting, or  encouraging  said  shooting  and  killing,  yet  if  you  shall 
further  believe  from  the  evidence  in  this  case  that,  at  the  time  said 
L.  shot  and  killed  the  said (if  you  shall  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  he  did  shoot  and  kill  him),  said 

had  first  assaulted  the  defendant  L.,  or  his  father,  J.,  or 

both,  and  that  defendant  L.  then  and  there  had  reasonable  grounds 
to  believe,  and  did  believe,  that  he  or  his  said  father  was  in  imme- 
diate danger,  or  apparent  danger,  of  losing  his  life,  or  of  suffering 

great  bodily  harm,  at  the  hands  of  said  deceased, ,  ancLjis 

it  then  appeared  to  him  there  was  no  other  safe  means,  or  apparent 
safe  means,  of  avoiding  said  danger,  except  to  shoot  and  kill  the 

said ,  then  he  had  a  right  to  so  shoot  and  kill  said ^ 

and  such  shooting  and  killing  would  be  in  self-defense ;  and  if  you 
shall  so  believe  from  the  evidence  in  this  case,  then  the  law  is 
for  each  of  the  defendants,  and  you  will  find  each  of  them  not 
guilty,** 

The  jury  are  instructed  that,  although  you  may  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  shot  and 

Icilled ,  yet  if  you  believe  from  the  evidence  that  at  the  time 

he  did  so, commenced,  or  was  commencing,  a  difficulty  with 

defendant's  brother, ,  by  assaulting  him  with  a  deadly  weapon 

and  defendant  believed,  and  had  reasonable  ground  to  believe,  that 
his  brother  was  in  imminent  danger  of  death  or  serious  bodily  harm 

at  the  hands  of ,  or  it  reasonably  appeared  to  defendant  that 

his  brother  was  then  in  such  danger,  real  or  apparent,  and  that  it 
was  necessary,  or  it  reasonably  appeared  to  him  to  be  necessary,  to 

kill to  protect  the  life  or  person  of  his  brother  from  such 

danger  or  apparent  danger,  then  the  killing  of was  excusable 

and  the  jury  should  acquit  the  defendant.** 

'«8  Biggs  T.  €k>mmonwealtb,  175  S.         ««  Futrell  v.  Commoiiwealtb,  132  S. 
W.  379, 164  Ky.  223.  Ann.  Cas.  1916A,      W.  555,  141  Ky.  810. 
1096k  «BHclDtosb  V.  Commonwealth,  96 

S.  W.  917,  29  Ky.  Law  E^.  1100. 
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The  jury  are  instructed  that  if  you  believe  from  the  evidence  that, 
when  the  defendant  shot  and  killed ,  if  he  did  so,  he  had  rea- 
sonable grounds  to  believe,  either  real  or  apparent,  and  did  in  good 

faith  believe,  that  his  son, ,  was  then  in  immediate  danger 

of  loss  of  his  life  or  of  suffering  great  bodily  harm  at  the  hands  of 
the  deceased,  and  there  were  no  other  apparently  s^fe  means  of 
escape  by  his  son  from  the  impending  danger,  then  defendant  had 
the  right  and  it  was  lawful  for  him,  in  the  exercise  of  a  reasonable 
judgment,  to  use  such  force  as  was  reasonably  necessary  to  save 
and  protect  his  son's  life  or  his  person  from  great  bodily  harm,  even 
to  the  taking  of  the  life  of  the  said  deceased.  On  such  grounds  and 
under  such  circumstances  the  defendant  is  excusable  under  tht  law 
of  defense  of  another.  The  danger  to  one's  life  or  of  great  bodily 
harm  to  his  person,  which  would  authorize  defendant  to  act  in  his 
defense  or  in  the  defense  of  his  son  as  herein  indicated,  may  be  real 
danger  or  apparent  danger,** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  at  the  time  defendant  shot  and  killed  the  said ,  if  he  did 

shoot  him,  he  believed  and  had  reasonable  grounds  to  believe  that 

the  said was  then  and  there  about  to  take  the  life  of  his  son, 

or  inflict  on  his  said  son  great  bodily  harm,  and  there  appeared  to 
him,  the  said  defendant,  in  the  exercise  of  a  reasonable  judgment, 
no  other  safe  means  to  avert  the  then  real,  or  to  him  apparent,  dan- 
ger, if  any,  to  his  said  son,  but  to  shoot  said ,  then  he  had  the 

right  so  to  do,  and  you  ought  to  acquit  him  on  the  ground  of  de- 
fending his  said  son  from  death  or  the  infliction  of  great  bodily 
harm  at  the  hands  of  the  said ^.*' 

I  2992(3).    Michigan 

The  jury  are  instructed  that  if  you  find  from  the  proofs  in  the 
case,  and  have  any  reasonable  doubt  in  your  minds  whether  or 
not  the  respondent  shot  deceased  for  the  reason  that  he  believed 
at  the  time  he  fired  the  shots  that  his  father  was  in  danger  of  death, 
or  great  bodily  harm  at  the  hands  of  deceased,  and  fired  the  shots 
in  defense  of  his  father,  then  you  should  acquit  him,  and  return  a 
verdict  of  not  guilty.  The  right  to  defend  one's  self  against  danger 
not  of  his  own  seeking  is  a  right  which  the  law  guaranties  to  all 
men;  and  the  same  right  which  exists  to  protect  one's  self  exists 
•also  for  the  protection  of  those  dependent  upon  him  such  as  mem- 
bers of  his  family.  In  this  case  defendant  had  the  same  right  to 
protect  his  father  that  he  would  have  had  to  protect  himself  in  a  like 
situation,  though  the  danger  was  threatcfned  to  his  father,  and  not 

«« ThtLCket  V.  Ck>mmonwealtii,  71  *y  Utterback  v.  Commonwealth,  69 
S.  W.  931,  24  Ey.  Law  Rep.  1684.  S.  W.  616,  22  Ky.  Law  R«|>.  lOU. 
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to  himself.  If,  at  the  time  the  defendant  shot  the  deceased,  he 
had  reasonable  cause  to  apprehend  on  the  part  of  the  deceased  a 
design  to  do  his  father  great  personal  injury,  and  there  was  reason- 
able cause  for  him  to  apprehend  immediate  danger  of  such  design 
being  accomplished,  and  to  avert  such  apprehended  danger  he 
shot,  and  at  the  time  he  did  so  he  had  reasonable  cause  to  believe  it 
necessary  for  him  to  shoot  in  the  way  he  did  to  protect  his  father 
from  such  apprehended  danger,  then  and  in  that  case  the  shooting 
was  not  felonious,  but  was  justifiable,  and  you  ought  to  acquit  him 
upon  the  ground  of  necessary  self-defense.  It  is  not  necessary  to 
this  defense  that  the  danger  should  have  been  actual  or  real,  or 
that  the  danger  should  have  been  impending  and  immediately  about 
to  follow.  All  that  is  necessary  is  that  the  defendant  had  reason- 
able cause  to  believe  and  did  believe  these  facts.  But  before  you 
acquit  on  the  ground  of  self-defense  you  ought  to  believe  that  de- 
fendant's cause  of  apprehension  for  his  father  was  reasonable. 
You  are  to  determine  from  all  the  evidence  whether  facts  constitut- 
ing such  reasonable  caufee  have  been  established ;  and,  unless  such 
facts  constituting  such  reasonable  cause  have  been  established  by 
the  defense  in  this  case,  you  cannot  acquit  on  the  gpround  of  self- 
defense,  but  his  actions  and  conduct  are  to  be  judged  from  the 
circumstances  as  they  appeared  to  him  at  the  time.  He  had  the 
right  to  act  under  the  circumstances  as  they  appeared  to  him  at  the 
time,  and  if  from  all  the  evidence  in  the  case  there  exists  in  your 
minds  a  reasonable  doubt  whether  the  respondent  did  not  in  fact 
kill  deceased  in  defense  of  his  father,  honestly  believing  his  fa- 
ther's life  was  in  jeopardy,  or  that  he  was  in  danger  of  receiving 
serious  bodily  injury  at  the  hands  of  deceased,  then  it  would  be  your 
duty  to  render  a  verdict  of  not  guilty.** 

§  2992(4).    Oklahoma 

You  are  instructed  that  if  you  believe  from  the  evidence  or  have 
a  reasonable  doubt  as  to  the  fact  that  it  reasonably  appeared  to  the 
defendant  A.  situated  as  he  then  was,  and  that  he  honestly  believ- 
ed, that  his  brother,  M.,  or  himself,  was  in  imminent  danger  of  los- 
ing his  life  or  receiving  g^reat  bodily  injury,  and  that  he  fired  the 
shot  to  protect  his  brother  from  the  threatened  danger,  then  the 
shooting  would  be  a  lawful  one,  and  it  would  be  your  duty  to  ac- 
quit, the  defendants,  unless  you  shall  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  they  entered  voluntarily  into  the 
difficulty,  one  of  them  armed  with  a  deadly  weapon  at  the  time.** 

♦8  People  V.  Tubbs,  110  N.  W.  182,  49  McDaniel  r.  State,  127  P.  358,  8 

147   Mich.  1.  Okl.  Or.  209. 
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I  2992(5).    Texas 

Y6U  are  charged  that  the  defendant  had  the  same  right  to  protect 
his  son  against  death  or  serious  bodily  injury  that  he  would  have  to 
protect  his  own  person.  You  are  therefore  charged  that  the  de- 
fendant had  the  right,  if  it  reasonably  appeared  to  him,  viewed  from 
his  standpoint,  that  the  deceased  was  about  to  make  an  assault  upon 
his  said  son,  to  arm  himself  and  come  to  the  rescue  and  protection  of 
his  said  son,  and  if  the  defendant,  in  preparing  to  protect  his  son^ 
was  assaulted  by  the  deceased,  or  it  reasonably  appeared  to  defend- 
ant, from  the  words,  coupled  with  the  acts  of  the  deceased,  that  de- 
fendant was  in  danger  of  death  or  serious  bodily  injury,  and  he 
fired  and  killed  deceased,  defendant  would  not  be  guilty,  and  you 
will  so  find.  In  case  you  have  a  reasonable  doubt,  find  him  not 
guilty.** 

You  are  further  charged  that  a  reasonable  apprehension  of  death 
or  great  bodily  harm  to  a  near  relative  of  a  person  will  excuse  a 
party  using  all  necessary  force  to  protect  the  life  or  person  of  said 
near  relative,  and  it  is  not  necessary  there  should  be  actual  danger^ 
provided  he  acted  upon  a  reasonable  apprehension  of  danger  as  it 
appeared  to  him  from  his  standpoint  at  the  time." 

You  are  instructed  that  if,  from  the  evidence,  you  believe  the  de- 
fendant killed  said ,  but  further  believe  that  at  the  time  of 

so  doing  the  deceased  had  made  an  attack  upon ,  a  sister  of 

defendant,  which  from  the  manner  and  character  of  it,  and  the  rela- 
tive strength  and  situation  of  the  parties,  caused  defendant  to  have 
a  reasonable  expectation  or  fear  of  death  or  serious  bodily  injury 
to  his  said  sister,  and  that  acting  on  such  reasonable  expectation  or 
fear  the  defendant  killed  the  deceased,  then  you  should  acquit  him.^ 

You  are  further  charged  that  if  you  believe  from  the  testimony 
that  the  deceased,  at  the  time  of  the  killing,  was  attempting  to  do 
serious  bodily  harm  to  the  sister  of  defendant,  and  the  defendant 
shot  and  killed  the  said  deceased  in  order  to  prevent  serious  bodily 
harm  to  his  said  sister,  you  will  find  the  defendant  not  guilty." 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  defendant  shot  and  killed ,  but  further  believe  that 

at  the  time  he  did  so  the  deceased  was  making  an  unlawful  and 
violent  attack  upon  defendant's  brother,  D.,  which  then  reasonably 
appeared  to  defendant  to  be  of  such  a  character  that  the  said  D.  was 
in  danger  of  losing  his  life  or  suffering  serious  bodily  injury  at 
the  hands  of  the  deceased,  and  that  his  said  brother's  danger  was 
then  imminent  and  pressing,  viewing  the  whole  matter  from  the 

BO  Medford  v.  State,  216  S.  W.  175,  »»  Thomas  v.  State,  210  S.  W.  201, 

86  Tex.  Cr.  R.  237.  85  Te^.  Cr.  E.  42. 

»i  Thomas  v.  Stete,  210  S.  W.  201; 
85  Tex.  Cr.  R.  42. 
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defendant's'  standpoint  alone,  and,  under  such  circumstances^  he 

shot  and  killed  the  said ,  he  would  be  justifiable;  or,  if  you 

believe  from  the  evidence  that  from  the  acts  and  words  of  the  de- 
ceased at  the  time  that  the  defendant  had  reasonable  apprehension 
that  the  deceased  was  about  to  inflict  death  or  serious  bodily  in- 
jury upon  his  brother,  D.,  and  that  such  danger,  or  apparent  dan- 
ger, was  imminent  and  pressing,  even  though  there  was  no  real 
danger,  but  only  apparent  danger,  viewing  the  matter  from  the  de- 
fendant's standpoint  alone  at  the  time,  and,  to  save  his  brother  from 
such  apparent  danger  to  his  life  or  person,  the  defendant  shot  and 
killed  the  deceased,  he  would  be  justifiable,  and;  in  either  or  both 
events,  if  you  so  believe  from  the  evidence,  you  will  acquit.** 

§  2993.    Defense  of  wife 
I  2993(1).    Iowa 

You.  are  instructed  that,  if  you  believe  that  at  the  time  of  the 
attack,  if  any,  of  the  deceased  upon  his  wife,  it  reasonably  ap- 
peared to  the  defendant,  that  the  purpose  of  deceased  was  either 
to  kill  or  do  her  serious  bodily  injury  then,  if  you  so  believe,  de- 
fendant would  have  the  lawful  right  to  defend  her  from  such  at- 
tack; and,  if  defendant  commenced  to  shoot  under  such  circum- 
stances, you  are  instructed  that  he  would  have  the  right  to  con- 
tinue shooting  at  deceased,  until  it  reasonably  appeared  to  him, 
from  his  standpoint,  that  she  was  out  of  danger  from  such  unlaw- 
ful attack  » 

i  2993(2).    Okiahona 
The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 

in  this  case  that  when  the  defendant  shot  and  killed he  had 

reasonable  grounds  to  believe,  and  did  believe  in  good  faith,  that 
his  wife  was  in  imminent  danger  of  losing  her  life  or  suffering  great 

bodily  harm  at  the  hands  of  the  said ,  and  that  there  were 

no  other  apparently  safe  means  of  escape  by  his  said  wife  from 
the  impending  danger,  then  the  defendant  had.  the  right,  and  it 
was  lawful  for  him  in  the  exercise  of  reasonable  judgment,  to  use 
such  force  as  was  reasonably  necessary  or  apparently  necessary 
to  save  and  protect  his  wife's  life  or  her  person  from  great  bodily 

harm,  even  to  the  taking  of  the  life  of  said  ,     On  such 

grounds,  and  under  such  circumstances,  the  defendant  is  justifia- 
ble under  the  law  in  the  defense  of  his  wife.  The  danger  to  one's 
life  or  of  great  bodily  harm  to  his  or  her  person  by  which  the 
defendant  pleads  justification  for  his  acts,  as  herein  indicated,  may 

B«  Thomas  v.  State.  210  S.  W.  201,         ««  State  v.  Nicola,  151  N.  W.   70, 
85  Texv  Cr.  R.  42.  169  Iowa,  17L 

B«  WUUams  v.  State,  148  S.  W.  763,     . 
67  Tex.  Cr.  R.  287. 
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be  real  danger  or  apparent  danger;  but,  before  the  jury  can  ac- 
quit the  defendant  on  the  ground  of  defense  of  his  wife,  three  es- 
sential elements  must  concur :  First,  defendant  and  defendant's  wife 
must  be  without  fault  in  bringing  on  the  difficulty,  and  must  not 
be  disregardful  of  the  consequences  in  this  respect  of  any 
wrongful  word  or  act;  second,  there  must  have  existed  at  the 
time  either  really,  or  so  apparently  as  to  lead  a  reasonable  mind  to 
the  belief  that  there  actually  existed,  a  present  imperious  impend- 
ing necessity  to  shoot  in  order  to  save  himself  or  his  wife  from 
death  or  great  bodily  harm ;  third,  there  must  have  been  no  other 
reasonable  mode  of  avoiding  the  necessity  of  taking  the  life  of  the 
deceased,  apparent  to  the  defendant  as  a  person  of  ordinary  pru- 
dence and  courage.** 

§  2994.    Defending  against  rape  of  female  relative 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendants,  or  either  of  them,  believed  and  had  reasonable 
grounds  for  believing  that  at  the  time  the  deceased  was  shot  and 
killed  he  was  then  and  there  about  to  take  the  life  of,  or  inflict  some 
great  bodily  harm  upon  their  sister,  or  take  forcible  possession  of 
her  person  for  the  purpose  of  having  carnal  knowledge  of  her, 
and  there  appeared  to  defendants,  or  either  of  them,  in  the  exer- 
cise of  a  reasonable  judgment,  no  other  safe  way  to  avert  the  then 
impending  danger,  or  to  the  defendants,  or  either  of  them,  apparent 
danger,  to  their  sister,  but  to  shoot  and  kill  deceased,  then  they,  or 
either  of  them,  had  the  right  to  shoot  and  kill  deceased,  and  the 
jury  should  acquit  him.*' 

§  2995.    Killing  by  another  in  defense  of  defendant  at  advice  of 
latter 

You  are  instructed  that,  although  you  may  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  G.  cut,  stabbed,  and  wounded 

,  from  which  cutting,  stabbing,  and  wounding  he  then  and 

there  presently  died,  and  that  the  defendant  was  then  and  there 
present,  aiding,  advising  and  counseling  the  said  G.  to  cut,  stab, 

and  wound  the  said ,  yet,  if  you  shall  further  believe  from 

the  evidence  that  at  the  time  the  said  G.  so  cut,  stabbed,  and  wound- 
ed the  said  ,  either  the  defendant  or  her  son  G.,  had  rea- 
sonable grounds  to  believe,  and  in  good  faith  did  believe,  that  the 

said  was  then  and  there  about  to  take  her  life  or  inflict 

upon  her  some  great  bodily  harm,  then  the  said  G.  had  the  right 
to  use  any  means  at  his  command  that  were  necessary,  or  to  him 
apparently  necessary,  to  protect  the  life  of  defendant,  or  to  ward 

B«  Atebison  v.  SUte,  106  P.  387,  S  bt  Combs  ▼.  Commonwealth,  112  S. 

OkL  Cr.  295.  W.  658,  33  Ky.  Law  Rep.  1008. 
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off  the  then  impending,  or  to  him  apparently  impending,  danger, 
and  the  defendant,  under  such  circumstances,  had  the  right  to 
advise  and  counsel  her  son  G.  to  do  so,  and  you  should  find  the 
defendant  not  guilty  on  the  ground  of  self-defense  and  apparent 
necessity.** 

§  2996.    Killing  by  defendant  pursuant  to  previously  formed  design 

The  court  charges  the  jury  that  if  they  believe  beyond  a  reason- 
able doubt  that  just  prior  to  the  difficulty  between  H.  and  B.  the 
defendant  had  made  up  his  mind  and  formed  a  design  to  strike 
the  fatal  blow  in  the  event  the  difficulty  did  arise  between  B.  and 
H.,  and  that  the  defendant  cut  the  deceased  in  pursuance  of  such 
previously  formed  intention  and  design,  then  you  cannot  acquit 
the  defendant  on  the  ground  that  he  acted  in  the  defense  of  B.  in 
cutting  the  deceased,  H.** 

§  2997.    Necessity  of  reasonable  apprehension  of  danger  to  person 
defended 

The  jury  are  instructed  that  the  right  of  self-defense  is  allowed 
to  the  citizen  as  a  shield,  and  not  as  a  sword,  and  in  the  exercise 
of  this  right  a  person  must  act  honestly  and  in  good  faith;  and 
if  you  believe  and  find  from  the  evidence  that  defendants  sought  or 
voluntarily  entered  into  the  difficulty  with  deceased  for  the  pur- 
pose of  wreaking  vengeance  upon  him,  or  if  you  should  find  and  be- 
lieve that  they  killed  the  deceased  at  the  time  when  they  had,  be- 
cause of  the  acts  of  the  deceased,  no  reasonable  apprehension  pf 
immediate  and  impending  injury  to  their  father,  and  did  so  from 
a  spirit  of  retaliation  and  revenge,  for  the  purpose  of  punishing 
deceased  for  past  injuries  done  their  father,  then  the  defendants 
cannot  justify  their  acts  under  the  law  permitting  themselves  to 
defend  their  father.*^ 

§  2998.     Matters  considered  in  determining  necessity  of  killing 

You  are  instructed  that  you  are  to  determine  from  the  evidence 
the  state  of  mind  of  the  defendant  when  he  shot  and  killed  the  de- 
ceased, if  he  did  so,  and  in  that  connection  you  may  consider  threats, 
if  any,  made  by  the  deceased  against  his  wife,  the  reputation  of 
the  deceased,  if  such  it  was,  as  a  violent  and  dangerous  man, 
the  defendant's  personal  knowledge,  if  such  he  had,  that  the  de- 
ceased was  a  violent  and  dangerous  man,  the  relative  strength  of 
deceased  and  the  defendant,  and  all  other  facts  in  the  case  that  may 
shed  any  light  upon  such  state  of  mind.'* 

8«  Steely  v.  Ck>mmonwealth,  112  S.  «o  Dempsey  v.  State,  102  S,  W.  7W, 

W.  655,  129  Ky.  524.  83  Ark.  81. 

^•Burkett  v.  State,  45  So.  682,  154  ei  state  v.  Nicola,  151  N.  W.  70. 

Ala.  19,  169  Iowa,  171. 
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§  2999.    Same— Threats  of  deceased 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

deceased  made  any  threats  against  the  life  of ,  you  may  take 

into  consideration  such  threats  in  determining  whether  defendant 
was  justified  in  acting  upon  appearance  when  he  killed  deceased.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
deceased,  prior  to  the  tragedy,  rtiade  any  threats  against  his  wife, 
the  mother  of  defendant,  then  such  threat  or  threats,  if  any,  should 
be  considered  by  you  as  explaining  the  conduct  or  apprehension  of 
said  defendant,  if  any,  at  the  time  of  such  killing.®* 

You  are  instructed  that  you  may  consider,  in  determining  as  to 
whether  the  defendant  had  reasonable  grounds  for  believing  that 
his  mother  was  in  an  imminent  danger  of  death  or  great  personal 
injury  from  the  deceased,  that  the  latter  prior  to  the  shooting  had 
made  threats  to  the  said  mother  that  he  would  kill  or  injure  her.** 

§  3000.    Assault  provoked  by  person  defended 

Gentlemen  of  the  jury,  I  charge  you  that  the  right  of  the  defend- 
ant to  defend  his  wife  was  as  extensive  with  the  right  of  the  wife 
to  defend  herself,  and  he  had  not  the  right  to  take  life  to  save  his 
wife  from  the  consequences  of  an  assault  he  knew  his  wife  had 
provoked  and  brought  on.**^ 

§  3001.    Duty  to  use  no  more  force  than  necessary 

The  jury  are  instructed  that  the  defendants  had  no  right  to 
strike  or  stab  deceased  because  deceased  had  assaulted  and  stabbed 
their  father,  after  deceased  had  ceased  his  assault  upon  their  father ; 
and  if  you  find  from  the  evidence  that  defendant  slew  deceased 
after  deceased  had  ceased  to  assault  their  father,  and  had  turne^ 
back  from  pursuing  him,  you  will  convict  them  of  whatever  degree 
of  homicide  the  evidence  may  show  they  are  guilty  of.®* 

6.    Other  Matters  Excusing  or  Justifying  Homicide 
§  3002.    Defense  of  home  or  dwelling  house 

§  3002(1).    Arkansas 

You  are  instructed  that,  if  defendant  had  reason  to  believe  he 
or  any  one  at  his  house  would  probably  be  attacked,  then  as  a 
matter  of  law  he  had  a  perfect  right  to  arm  himself  and  prepare, 
not  only  for  his  own  defense,  but  that  of  his  home  and  all  persons 
being  therein  at  the  time;   and  if  deceased,  either  alone  or  with 

•s  State  ▼.  Nicola,  151  N.  W.  70,  «»  SberriU  v.  State,  35  So.  129,  138 
109  Iowa,  171.  Ala.  8. 

«8  State  V.  Nicola,  151  N.  W.  70,  ee  Demps^  t.  State,  102  S.  W.  704. 

169  Iowa,  171.  83  Ark.  81. 

«*  State  V.  Nicola,  151  N,  W.  70, 
169  Iowa. '171. 
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others  acting  with  him,  advanced  upon  defendant's  home  for  the 
purpose  of  renewing  a  difficulty  with  or  attacking  any  person  there- 
in, defendant  would  not  be  required  to  retreat,  but  may  stand  his 
ground  and  meet  force  with  force,  and  if  necessary  to  prevent  ei- 
ther himself  or  any  person  in  his  home  from  receiving  great  bodily 
injury  at  the  hands  of  the  deceased,  or  him  and  those  with  him  and 
acting  with  him,  either  or  all  of  them,  or  if  situated  as  he  was, 
viewing  the  facts  and  circumstances  as  they  appeared  to  him,  and 
from  his  standpoint  he  had  reason  to  believe  and  did  believe  he 
or  any  person  at  his  house  was  in  imminent  and  immediate  danger 
of  losing  his  life  or  receiving  some  great  bodily  injury  at  the  hands 
of  the  deceased  or  him  and  those  acting  with  him,  any  or  either  of 
them,  and  in  good  faith,  without  fault  or  negligence  on  his  part, 
he  shot  and  killed  the  deceased,  then  such  killing  would  in  law 
be  justified,  and  you  should  acquit  the  defendant  although  you  may 
believe  such  killing  unnecessary  or  that  such  danger  did  not  exist.*^ 

S  3002(2).     Florida 

You  are  instructed  that  a  person's  dwelling  house  is  a  castle  of 
defense  for  himself  and  his  family,  and  an  assault  upon  it  with  in- 
tent to  injure  such  person,  or  any  of  them,  may  be  met  in  the 
same  way  as  an  assault  upon  himself,  or  any  of  them ;  and  she  may 
meet  the  assailant  at  the  threshold,  and  use  the  force  necessary 
for  her  or  their  protection  against  the  threatened  invasion  and 
harm.'* 

§  3002(3).    litlnoia 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evi- 
dence, that,  just  prior  to  his  death,  the  deceased  attempted,  in  a 
violent  manner,  to  enter  the  dwelling  of  the  defendant,  for  the 
purpose  of  assaulting  or  offering  personal  violence  to  the  defend- 
ant, being  in  said  dwelling,  or  any  other  person  dwelling  or  being 
therein,  and  that  the  defendant,  in  reasonably  resisting  such  at- 
tempt of  the  deceaseds  unintentionally  and  without  malice  killed 
the  deceased,  then  the  killing  was  justifiable  or  excusable,  and  the 
jury  ought  to  acquit  the  defendant.  The  jury,  in  considering 
whether  the  killing  was  in  defense  of  habitation,  should  consider 
the  circumstances  attending  the  killing,  and  the  conduct  of  the 
parties  at  the  time,  and  immediately  previous  thereto,  and  the 
means  and  force  used,  as  bearing  upon  the  question  of  whether  the 
killing  was  in  defense  of  habitation.** 

•THaU  V.  State,  168  S.  W.  1122,  «»  Russell  v.  State,  M  So.  80D.  01 

113  Ark.  464.    The  specific  objection      Fla.  50. 

to  this  instrncticm  was  that  it  did  not         ••  Greschia  v.  People,  53  111.  285. 
expressly  affirm  the  right  of  one  to 
defend  his  home. 
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i  3002(4).    KMtueky 

'  The  jury  are  instructed  that,  if  you  shall  believe  from  the  evi- 
dence that  at  the  time  the  defendant  fired  the  shot  that  took  the 

life  of  (if  you  shall  believe  from  the  evidence  beyond  a 

reasonable  doubt  that  he  did  so  do)  he  believed,  and  had  reason- 
able grounds  to  believe,  that  deceased  was  then'  and  there  about 
to  kill  defendant,  or  any  one  assembled  at  his  house,  or  was  about 
to  do  him  or  them,  or  either  of  them,  some  great  bodily  harm,  and 
that  it  was  necessary,  or  was  believed  by  defendant,  in  the  exer- 
cise of  a  reasonable  judgment,  to  be  necessary,  to  shoot  and  wound 
deceased  in  order  to  avert  said  danger,  real  or  to  the  defendant 
apparent,  then  you  ought  to  find  the  defendant  not  guilty  on  the 
ground  of  self-defense  and  apparent  necessity.'* 

I  3002(5).    Minnesota 

The  jury  are  instructed  that  the  undisputed  evidence  is  that  the 
defendant  was  inside  of  his  own  house  of  abode  at  the  time  he 

killed  ,  and,  if  said  — : was  attempting  to  enter  such 

house  for  the  purpose  of  assaulting  the  defendant,  the  defendant 
was  not  bound  to  flee  from  the  house.  It  is  claimed  on  the  part 
of  the  state  here  that  there  was  no  necessity  for  this  killing;  that 
the  defendant  could  have  made  himself  safe  by  closing  the  doors, 
which  were  provided  with  locks;  and  you  are  to  consider  that 
in  relation  to  the  propositions  of  law  following.  Did  the  deceased 
have  any  weapon,  or  anything  with  which  he  could  demolish  doors 
or  break  them  down?  Look  at  the  nature  of  the  door  before  him 
as  an  obstruction  to  the  deceased.  The  state  claims  that  there 
was  a  safe  remedy  for  the  defendant  by  shutting  or  locking  his 
doors.  And  I  say  to  you,  gentlemen,  as  a  matter  of  law,  no  one 
has  a  right  to  kill  another  in  self-defense,  unless  such  killing  is 
apparently  necessary  to  prevent  some  great  personal  injury  to  him- 
self or  to  his  home.  We  have  always  heard  the  old  adage  that  a 
man's  house  was  his  castle,  and  that  he  had  a  right  to  defend  it, 
which  18  true.  But  he  must  defend  it  in  a  reasonable  manner,  and 
upon  this  point  I  desire  to  say  to  you,  as  I  have  said  upon  the 
other,  where  one  is  assaulted  in  his  own  home,  or  the  home  is  at- 
tacked, in  the  actual  resistance  of  an  attempt  to  commit  a  felony 
upon  or  in  the  dwelling  or  place  of  abode  where  he  is,  he  may 
use  such  means  as  are  necessary  to  repel  the  assailant  from  the 
home,  or  prevent  his  forcible  entry  or  material  injury  to  the  home, 
even  to  the  taking  of  life.  But  a  homicide  in  such  case  would  not 
be  justifiable,  unless  the  slayer,  in  a  careful  and  proper  use  of  his 
faculties,  believes  and  has  reasonable  cause  to  believe  that  the 

ToBenge  y.  Commonwealth,  71  S.  W.  648,  24  Ky.  Law  Rep.  1466. 
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killing  is  necessary  to  repel  the  assailant  or  prevent  his  forcible  en- 
try. Then,  upon  this  clause  of  the  statute,  we  might  come  right  back 
to  the  fact  that  the  jury  must  judge  whether  there  was  reasona- 
ble cause — whether  the  defendant  had  reasonable  cause  to  believe 
the  killing  was  necessary  to  repel  the  assailant  or  prevent  his  forci- 
ble entry.'* 

§  3002(6).     Mitsottri 

The  jury  are  instructed  that  A.  had  the  right  to  go  to  the  cabin 
of  B.  along  with  him  and  to  stay  all  night  with  him ;  and  that  if, 
when  A.  had  lain  down  on  the  bed,  and  B.  had  closed,  the  door,  the 
deceased  came  to  the  cabin  and  asked  admittance,  and  the  door  was 
opened  by  B.,  and  the  deceased  made  an  assault  on  B.  with  a 
knife,  and  cut  and  wounded  him,  and  then  and  there  B.  attempted 
to  defend  himself  with  a  pistol,  but  failed  in  his  defense,  and  was 
obliged  to  retreat  or  fly  from  deceased,  and  ran  from  the  door  of 
the  cabin,  and  immediately,  or  within  a  very  short  time  thereafter, 
the  deceased  rushed  again  towards  the  door  and  assaulted  A.  with 
a  knife  and  a  pistol,  or  either  of  them,  then  A.  had  the  right  to 
defend  himself  the  same  as  if  he  were  in  his  own  house,  and  if,  in 
repelling  said  assault.  A.,  in  the  necessary  defense  of  his  person, 
with  a  shotgun,  shot  at  and  killed  the  deceased,  then  A.  was  jus- 
tifiable in  his  act  of  shooting,  and  neither  of  defendants  is  guilty, 
and  the  jury  must  so  find  in  their  verdict.'* 

§  3002(7).    South  Carolina 

You  are  instructed  that  one,  being  in  his  own  house  when  he  is 
assaulted,  need  not  run,  need  not  get  out  of  the  way.  He  is  not 
called  upon  to  avoid  the  necessity  by  any  other  means,  because  he 
can  stand  his  ground  on  his  own  premises  and  defend  himself  in 
going  forward.  Whether  it  is  necessary  to  defend  himself  or  not* 
he  could  not  be  assumed  to  have  brought  on  the  difficulty,  because 
a  person's  rights  in  his  own  home  are  higher  than  anywhere  else, 
and  the  right  of  self-defense  is  not  circumscribed  and  limited  by  the 
necessity  of  getting  out  of  the  way  when  one  is  on  his  own  prem- 
ises, because  the  law  attempts  to  hold  the  house  as  the  safe  place 
of  a  person,  for  the  reason  that  the  home  and  the  house  is  the  unit 
of  civilization  and  is  sacred ;  and  therefore  the  law  throws  around 
it  a  higher  protection  than  any  other  place.  So  where  one  is  as- 
saulted on  his  own  premises,  he  is  not  required  to  get  out  of  the 
way,  but,  on  the  contrary,  when  one  is  intruding  and  is  made 
aware  that  his  presence  is  no  longer  wanted,  then  the  owner  may 
put  him  out  by  whatever  force  is  necessary,  even  to  the  extent  of 
killing  him.     A  person  cannot  kill  another  because  he  does  not 

71  State  V.  Tourl,  112  N.  W.  422,  i^  State  v.  Anderson,  86  Mo.  309. 

101  Minn.  370. 
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get  out,  but  he  may  use  such  force  as  is  necessary  to  put  him  out, 
and  if  it  is  necessary  to  kill  him,  then  no  liability  attaches  to  the 
person  who  kills  under  such  circumstances.'* 

i  3002(8).    Toxu 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant  had  the  premises  rented,  on  which  the  homicide  oc- 
curred, and  that  deceased  went  into  the  inclosure  on  said  prem- 
ises without  the  consent  of  defendant,  and  after  defendant  had  re- 
quested him  not  to  come  into  said  inclosure,  and  that  he  (de- 
ceased) continued  to  go  into  said  inclosure  and  onto  said  prem- 
ises after  defendant  had  remonstrated  with  deceased  against  com- 
ing into  said  field  and  inclosure,  and  if  you  further  believe  from 
the  evidettce  that  such  verbal  remonstrances,  if  any,  were  of  no 
avail,  and  that  deceased  on  the  occasion  of  the  homicide  went  into 
said  inclosure,  and  was  approaching  defendant  in  said  inclosure, 
and  from  the  acts  of  deceased,  or  from  his  words  coupled  with  his 
acts,  it  reasonably  appeared  to  defendant  that  his  life  was  in  dan- 
ger or  that  he  was  in  danger  of  serious  bodily  injury  at  the  hands 
of  deceased,  and  that  while  such  danger,  if  any,  was  imminent  and 
pending,  defendant  shot  and  killed  deceased,  then  you  will  acquit 
defendant.'* 

You  are  instructed  that,  if  deceased  was  in  the  act  of  forcibly 
ejecting  defendant  from  said  premises,  and  defendant,  to  avoid 
being  driven*  off  of  said  premises  by  force,  shot  and  killed  deceased, 
he  was  justifiable  in  so  doing,  provided  he  resorted  to  all  other 
means  to  prevent  being  driven  from  said  premises  before  killing, 
except  that  he  was  not  bound  to  retreat  in  any  event.'* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant  was  in  the  lawful,  actual  possession  of  the  house  and 

yard  where  deceased, ,  was  killed,  and  that  said  house  was 

the  home  of  defendant,  and  that  deceased  went  into  said  yard  with- 
out the  consent  of  defendant,  and  after  defendant  had  told  him  not 
to  come  into  said  yard,  and  that  he  (deceased)  continued  to  go 
into  said  yard,  and  to  go  in  the  direction  of  said  house,  after  de- 
fendant had  verbally  remonstrated  with  him  against  coming  into 
said  yard,  and  if  you  further  believe  from  the  evidence  that  such 
verbal  remonstrances  were  of  no  avail,  and  you  further  believe 
from  the  evidence  that  from  the  acts  of  deceased,  or  from  his  acts 
coupled  with  his  words,  it  reasonably  appeared  to  defendant  that 
his  life  was  in  danger,  or  that  he  was  in  danger  of  serious  bodily 
harm  at  the  hands  of  deceased,  and  that,  while  such  danger  was 

78  State  V.  HoiUs,  d6  S.  B.  74,  108  t5  Bearden  v.  State,  78  S.  W.  17, 

S.  C.  442.  44  Tex.  Cp.  E.  678. 

74  Bearden  v,  Stete,  73  S.  W.  17,  44 
Tex.  Cr.  E.  578. 
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imminent  and  pending,  the  defendant  shot  and  Icilled  said r 

you  will  find  defendant  not  guilty.'* 

S  3002(9).   WashingtiNi 

You  are  instructed  that  the  defendant,  while  on  his  own  prem- 
ises, outside  of  his  dwelling  house,  was  where  he  had  a  right  to 
be,  and,  if  you  find  that  the  deceased  advanced  upon  him  in  a 
threatening  manner,  and  the  defendant  at  the  time  had  reasonable 
grounds  to  believe,  and  in  good  faith  did  believe,  that  the  deceased 
intended  to  take  his  life  or  do  him  great  bodily  harm,  the  defend- 
ant was  not  obliged  to  retreat,  nor  to  consider  whether  he  could 
safely  retreat,  but  was  entitled  to  stand  his  ground,  and  meet  any 
attack  made  upon  him,  in  such  a  way  and  with  such  force  as,  un- 
der all  the  circumstances,  he  at  the  moment  honestly  believed,  and 
had  reasonable  grounds  to  believe,  was  necessary  to  save  his  own 
life  or  protect  himself  from  great  bodily  injury.'^ 

S  3002(10).    West  VIrglila 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  house  in  which  defendant  lived  was  assaulted  by 
the  deceased,  and  that  the  deceased  shot -at  and  into  the  said  house, 
where  the  defendant  and  his  family  was  at  supper,  and  if  you 
further  believe  from  the  evidence  that  the  prisoner  at  the  time  had 
reasonable  cause  to  believe  that  he,  or  any  member  of  his  family, 
were  in  danger  of  losing  their  lives  or  suffering  great. bodily  harm 
at  the  hands  of  the  deceased,  then  the  defendant  had  a  right  to 
defend  his  house,  even  to  the  extent  of  taking  the  life  of  the  deceas- 
ed ;  and  if  you  further  believe  from  the  evidence  that  the  defendant 
killed  the  deceased,  believing  from  the  surrounding  circumstances 
and  the  conduct  of  the  deceased  and  the  fierceness  of  the  assault  of 
the  deceased  that  it  was  necessary  so  to  do  to  protect  his  house  and 
his  family,  then  you  should  find  the  defendant  not  guilty.'* 

§  3003.    Same — ^What  constitutes  home  or  dwelling  house 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  was  in  the  root  house  or  outdoor  cellar  men- 
tioned in  the  evidence,  or  in  the  door  of  it,  and  that  the  man  killed 
attempted  to  enter  ag9.inst  the  protest  and  warning  of  defendant, 
then  defendant  was  not  obliged  to  flee  therefrom,  but  was  author- 
ized to  repel  force  by  force,  and  protect  himself  and  his  house  from 
intrusion,  and  if  in  the  reasonable  exercise  of  his  rights  of  self- 
defense,  as  appeared  to  him  at  the  time,  he  killed  his  assailant,  the 
killing  would  be  justifiable  homicide.     The  burden  of  proof  is 

T6  McGlothlin  v.  State  (Cr.  App.)  53  ^8  State  v.  Manns,  37  S.  E.  ei3,  48 

S.  W.  869.  W.  Va.  480. 

TT  State  V.  Cushinj?,  45  P.  145,  14 
Wash.  527,  53  Am.  St.  Rep.  883. 
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ttpon  the  prosecution  to  satisfy  the  jury,  beyond  a  reasonable 
doubt,  that  the  killing  was  not  in  self-defense,  and  that  no  reason- 
able belief  existed  in  defendant's  mind  at  the  time  that  he  was  in 
great  bodily  danger,  as  the  facts  and  circumstances  then  appeared 
to  him.'* 

§  3004.    Killing  in  attempt  to  eject  deceased  from  premises  of  de- 
fendant 

I  3004(1).   Iowa 
The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

the  two were  trespassers,  as  herein  defined,  upon  the  leased 

premises,  then  the  defendant  would  have  the  right  to  order  the 

to  leave  the  premises,  and  if  after  being  so  ordered,  if  they 

were  so  ordered,  they  refused  to  leave  or  did  not  leave,  then  the 
defendant  would  have  the  right  to  eject  them  from  the  premises, 
provided  he  should  use  no  more  force  than  was  reasonably  neces- 
sary therefor ;  but  the  defendant  would  not  have  the  right  to  arm 
himself  with  a  deadly  weapon  for  that  purpose,  nor  would  he  have 
the  right  to  use  a  deadly  weapon  for  that  purpose.** 

I  3004(2).    TexM 

You  are  instructed  that  if  the  defendant,  on  arriving  home  on 
the  evening  of  the  homicide,  was  informed  by  his  wife  that  the 
deceased  had  abused  her  and  used  insulting  language  toward  her, 

or  if asked  the  defendant  to  protect  him  from  an  assault 

by  the  deceased,  or  by  the  deceased  and  others,  then  the  defend- 
ant had  the  right  to  order  the  deceased  off  of  his  premises  and  to 
prevent  the  deceased  from  coming  into  his  house,  and,  if  the  de- 
fendant anticipated  an  attack  by  the  deceased,  he  had  the  right 
to  arm  himself  with  "his  shotgun  to  protect  himself  from  such  an 
attack,  and  he  had  the  right  to  use  all  force  that  was  necessary, 
but  no  more  than  was  necessary^  to  force  the  deceased  to  leave  his 
premises,  and  to  prevent  the  deceased  from  entering  his  house. 
And  if,  uiider  such  circumstances,,  defendant  ordered  the  deceased 
to  leave  his  premises,  and  the  deceased  started  to  enter  the  house 
of  defendant,  defendant  had  a  right  to  use  all  force  necessary,  even 
to  the  extent  of  taking  his  life,  to  prevent  his  entering  his  home, 
provided  he  first  used  every  other  means  in  his  power.  And  if  you 
believe  that  defendant  did  order  him  to  leave,  and  the  deceased 
started  as  if  to  enter  the  house,  and  made  a  demonstration  as  if 
to  draw  a  pistol,  and  the  defendant  believed  that  his  life  was  in 

'0  People  V.  Ck)tighliD,  35  N.  W.  72,  of  the  defendant  to    use  a  deadly 

67  Mich.  466.  weapon  in  case  of  an  assault  upon 

00  state  V.   Mitchell,    107    N.   W.  him,   but  in  other  instructions   the 

804,  130  Iowa,  697.    This  Instruction  court  fully  announced  the  law  gov- 

wAs  criticized  on  the  ground  that  it  emlng  the  question  of  self-defense, 
did  not  inform  the  jury  of  the  right 
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danger,  or  he  >yas  in  danger  of  serious  bodily  harm,  and  that  he 
acted  upon  such  belief  when  he  shot  and  killed  the  deceased,  you 
should  acquit  him.'^ 

You  are  instructed  that  the  defendant  had  the  right  to  order  the 
deceased  oflF  of  his  premises,  or  to  order  him  not  to  come  into  his 
house,  and  to  use  all  necessary  force  to  cause  the  deceased  to  leave 
his  premises,  or  to  prevent  the  deceased  from  entering  into  his 
house,  even  to  the  extent  of  killing  the  deceased.  But,  before  he 
would  have  had  the  right  to  kill  deceased,  he  must  have  first  re- 
sorted to  every  other  means  in  his  power  at  the  time.  In  passing 
upon  the  issues  of  self-defense  in  this  case  you  must  view  the  sit- 
uation from  the  standpoint  of  the  defendant  alone,  and  from  no 
other  standpoint** 

§  3005.    Killing  in  attempt  to  prevent  commission  of  crime 

The  jury  are  instructed  that  the  defendant  had  the  legal  right 
to  prevent  the  attempted  commission  of  a  felony,  even  to  the  ex- 
tent of  inflicting  death  upon  the  one  so  attempting;  or,  if  the  one 
so  attempting  endeavored  to  escape  with  the  proceeds  of  the  fel- 
ony, he  also  had  the  legal  right  to  prevent  such  escape  by  any  and 
all  means,  even  to  inflicting  death ;  but,  if  the  attempt  or  commis- 
sion would  only  amount  to  a  misdemeanor,  then  the  defendant  had 
no  such  right.** 

The  jury  ar^  instructed  tTiat  a  homicide  committed  in  endeavor- 
ing to  restrain  the  commission  of  a  mere  misdemeanor  is  not  jus- 
tifiable under  the  law.** 

§  3006.    Killing  to  prevent  theft 

The  jury  are  instructed  that  the  theory  of  the  defense  is  that 
the  deceased  was  in  the  act  of  stealing,  or  had  stolen,  property 
from  the  barn  of  the  defendant.  If  the  deceased  had  a  lawful  right 
to  enter  the  barn  of  the  defendant,  and,  while  in  such  barn  com- 
mitted a  larceny  or  theft  of  the  property  of  the  defendant,  and  was 
outside  the  barn  making  off  with  it,  then  the  defendant  had  no 
legal  right  to  shoot  him.  There  is  no  law  that  will  justify  the  kill- 
ing of  one  person  by  another  for  the  crime  of  petit  larceny.  If 
you  find  from  the  evidence  that  deceased  and  the  defendant  had 
agreed  that  deceased  should  keep  his  horse  in  defendant's  barn, 
then  deceased  at  the  time  he  was  shot,  was  in  a  place  where  he  had 
a  right  to  be ;  and  if  you  find  that  at  the  time  deceased  was  steal- 
ing a  small  bundle  of  hay,  and  defendant  knew  that  he  had  no 
other  purpose,  he  was  stealing  by  mere  trespass,  and,  if  the  owner 

81  Jackson  y.  State,  180  S.  W.  260,  ss  People  v.  Grimes,  64  P.  101,  132 

78  Tex.  Cr.  R.  100.  CaL  30. 

92  Jackson  v.  State,  180  S.  W.  260,  84  People  ▼.  Grimes,  64  P.  101,  132 

78  Tex.  Cr.  R.  100.  Cal.'3a 
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of  the  property  shot  and  killed  him,  he  cannot  avail  himself  of  the 
defense  that  deceased  was  so  stealing.** 

§  3007.    Right  to  kill  in  defending  against  attempted  rape 

I  charge  yoti  that  any  person,  whether  an  officer  of  the  law  or 
not,  has  a  right  to  kill  another  in  the  act  of  committing  a  felony, 
to  wit,  in  the  act  of  burning  a  house,  or  in  the  act  of  stealing  prop- 
erty over  the  value  of  $ ,  or  in  the  act  of  committing  an  as- 
sault with  intent  to  rape.  Assault  with  intent  to  rape  is  an  at- 
tempt on  the  part  of  a  man  to  have  sexual  intercourse  with  a  wo- 
man without  her  consent.  And  it  may  not  be  shown  that  it  was 
any  great  effort;  but  just  the  laying  on  of  hands  with  the  inten- 
tion to  have  carnal  intercourse  with  a  woman  against  her  will 
would  be  sufficient  in  law  to  make  an  assault  with  intent  to  ravish. 
The  intent  with  which  the  attempt  is  made  would  be  the  gist  of 
the  offense.  And  if  you  find  that  the  deceased  attempted  to  com- 
mit a  rape  or  ravish  this  woman,  that  is  to  say,  to  have  carnal 
knowledge  with  her  against  her  will  and  by  force,  she  would  have 
a  right  to  take  his  life  if  it  was  necessary  to  do  so  to  prevent  the 
commission  of  that  felony,  and  in  such  a  case  it  makes  no  differ- 
ence whether  the  woman  is  chaste  or  unchaste.** 

§  3008.    Taking  life  in  preservation  of  peace  in  place  of  business 
of  defendant 

The  jury  are  instructed  that,  if  the  defendant  was  in  charge  and 
had  control  of  the  saloon  in  which  the  deceased  lost  his  life,  and 
durinsf  the  time  he  had  such  control  the  deceased  and  any  other 
person  or  persons,  became  engaged  in  an  altercation,  disturbance, 
or  fight,  the  defendant  had  the  right  to  demand  peace  in  his  place 
of  business,  and  to  use  any  lawful  means  to  quiet  such  disturbance 
and  to  prevent  the  fight;  but,  in  exercising  his  lawful  right,  he 
was  not  authorized  to  resort  to  the  use  of  a  deadly  weapon  to  en- 
force his  authority.  If  he  was  unable  to  preserve  the  peace  in  his 
place  of  business  without  resorting  to  the  use  of  deadly  weapons, 
then  it  was  his  duty  to  call  upon  the  officers  of  the  law  to  protect 
his  rights  and  to  take  the  combatants  into  custody.  Or,  when  two 
or  more  persons  are  engaged  in  a  fist  fight,  or  combat,  no  third 
person  has  the  right  to  kill  one  of  such  combatants  to  save  the 
other  from  punishment  or  even  death.  A  man  is  permitted,  under 
proper  conditions,  to  take  human  life  in  his  own  necessary  self- 
defense,  or  in  the  defense  of  a  member  of  his  family,  his  parent, 
or  servant ;  but  he  is  not  allowed  such  right  in  defense  of  a  stran- 
ger, or  one  not  related  to  him.    One  may  also  take  the  life  of  anoth- 

«»  Bloom  V.  State,  58  N.  E.  81,  155  ««  State  v.  Honis,  93  S.  E.  T4,  108 

Ind.  292.  S.  C.  442.      • 
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er  in  attempt  to  prevent  a  forcible  invasion  of  his  dwelling  house ; 
but,  if  he  is  keeping  a  business  place  where  the  public  have  the 
right  to  go  to  patronize  his  business,  he  has  no  right  to  take  human 
life  in  such  a  place  except  to  preserve  his  own  life  or  to  prevent  a 
felony  being  committed  against  his  property  in  said  place  of  busi- 
ness.*' 

§  3009.  Killing  of  deceased  in  resisting  his  attempt  to  enter  home 
of  another  to  see  child  of  deceased 
The  court  instructs  the  jury  that,  assuming  that  the  deceased  had 
a  right  to  see  the  child,  and  had  an  equal  right  to  its  custody  with 
the  mother,  he  had  no  right  to  enforce  his  prerogatives  with  regard 
to  the  child  by  a  violent  intrusion  into  'the  house  of  another  per- 
son. The  law  was  open  to  him,  and  it  would  be  very  easy  for  him 
to  have  tested  the  right  of  possession,  either  by  an  attempt  to  re- 
move his  cog^ardian,  if  she  were  an  improper  person,  or  to  let  the 
court  decide  who,  in  regard  to  the  best  interests  of  the  child,  was 
the  best  person  to  have  the  custody  of  it** 

§  3010.    Killing  to  escape  unrest 

The  jury  are  instructed  that  the  question  here  is:  Did  defend- 
ant kill  in  defense  of  himself,  to  prevent  his  own  life  being  taken, 
or  to  prevent  great  bodily  harm  arising  to  him  by  reason  of  the 
conduct  of  the  officer  in  making  the  arrest,  or  did  he  do  grave  bodily 
injury  with  the  intent  of  escaping  arrest?  To  kill  to  escape  arrest 
is  not  self-defense.  The  foundation  of  the  right  to  take  life  by  the 
way  of  self-defense  is  necessity.  There  must  exist  a  necessity  for 
resorting  to  violence  for  self-protection,  and  necessity  for  using 
the  means  that  were  used  to  secure  the  defense  of  the  person. 
An  accused  is  justified  in  using  force  to  defend  his  person  only 
when  force  is  necessary  to  accomplish  that  end.  If  the  injury  ap- 
prehended could  be  otherwise  avoided,  the  prisoner  was  botmd  to 
avoid  the  danger  without  resorting  to  violence;  and,  even  if  the 
circumstances  be  such  as  to  require  the  use  of  force  to  repel  the 
assault,  he  will  be  inexcusable  if  he  carried  his  defense  beyond  the 
bounds  of  necessity.  The  danger  must  be  immediate,  and  must  be 
actual,  or  else  apprehended  on  reasonable  grounds,  of  which  the 
jury  is  to  judge.  The  accused  could  not  make  his  judgment  of  the 
necessity  of  slaying  the  deceased  in  order  to  defend  himself  a  jus- 
tification of  his  act.  Whether  the  necessity  for  taking  life  existed 
must  be  determined  from  the  situation  of  the  accused  at  the  time, 
and  it  is  the  province  and  duty  of  the  jury  to  determine  that  ques- 

8  7  Bance  v.  Territory,  105  P.  307,  ««  State  v.  Perkins,  91  A.  265,  88 

3  Okl.  Cr.  208.  Conn.  360,  L.  R.  A.  1915A,  73. 
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tion.  Now,  the  facts  of  the  shooting  are  taken  by  you.  Was  the 
officer  here,  by  any  action  of  his  own,  in  making^ this  arrest,  put- 
ting the  life  of  the  prisoner  in  danger,  or  doing  that  which  would 
cause  him  great  bodily  injury,  or  was  any  of  his  acts  in  making  the 
arrest  such  as  to  warrant  an  apprehension  in  the  prisoner's  mind 
that  his  life  was  in  danger,  or  that  grave  bodily  harm  would  come 
to  him  unless  he  used  the  pistol  upon  the  officer,  and  which  de- 
manded of  him  the  act  of  slaying  the  officer  in  order  to  protect  his 
body  from  such  danger?  If  the  arrest  was  a  lawful  one,  the  officer 
had  a  right  to  use  the  force  necessary  to  render  the  arrest  effective ; 
and  if  the  prisoner,  by  his  resistance  to  the  arrest,  brought  violence 
upon  himself,  which  put  his  body  in  danger,  that  cannot  be  made 
justification  for  killing  the  officer.  His  duty,  the  arrest  being  law- 
ful, was  to  submit  to  arrest,  if  made  with  the  use  of  no  unnecessary 
force;  and,  if  his  resistance  caused  force  to  be  applied,  he  cannot 
complain  that  sufficient  force  was  used  to  render  the  arrest  effec- 
tive.** 

§  soil.    Resistance  by  accused  of  arrest  without  warrant 

f  3011(1).    Alabama 

The  jury  are  instructed  that,  if  in  this  case  the  defendant  knew 
and  believed  that  the  deceased  and  his  party  only  intended  to  ar- 
rest him  and  carry  him  before to  answer  the  complaint  to 

keep  the  peace,  and  to  prevent  this  he  killed  the  deceased,  with 
what  the  law  calls  malice,  as  already  explained  to  the  jury,  then 
he  would  be  guilty  of  murder,  notwithstanding  such  attempt  of 
deceased  to  arrest  defendant  was  unlawful,  because  not  made  under 
a  warrant*® 

f  3011(2).   West  Vlrolila 

The  court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that,  at  the  time  of  the  shoot- 
ing of by  the  accused,  the  said was  then  and  there 

a  constable  of county,  for district,  of  said  county,  and 

that  shortly  before  or  at  the  time  of  said  shooting  the  accused  was 

in  the  presence  of  said  guilty  of  contending  with  angry 

words  to  the  disturbance  of  the  peace  in  said  district,  then  such 
swearing  was  an  offense  under  the  laws  of  this  state,  which,  if  com- 
mitted in  the  presence  of  such  constables,  was  just  legal  cause  for 
the  arrest  of  the  accused  by  said  constable  without  a  warrant** 

••  Brown  y.  State,  42  A.  811,  02  N.  •!  State  y.  ClSLTk,  63  S.  B.  402,  64 

J.  Law,  666.  W.  Va.  625. 

•oNoles  y.  State,  26  Ala.  31,  62 
Am.  Dec.  711. 
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§  3012.    Killing  in  defense  of  property  or  in  resisting  attempted 
trespass  by  deceased 

§  3012(1).     Mississipiii 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
the  sugar  cane  testified  about  was  cane  which  had  been  banked  on 
defendant's  land  by  L.  as  the  tenant  of  defendant,  and  that  de- 
fendant forbade  the  said  L.  from  removing  said  cane  from  the 
premises  until  such  time  as  a  settlement  between  the  parties  should 
be  had,  and  that  said  L.,  together  with  the  deceased,  attempted  to 
remove  said  cane  from  said  premises  without  the  consent  of  de- 
fendant, then  such  attempted  removal  amounted  to  a  trespass,  and 
defendant  had  the  right  to  employ  such  reasonable  force  as  might 
be  necessary  to  prevent  the  trespass,  and  that  in  such  case  neither 
L.  nor  the  deceased  had  the  lawful  right  to  resist  such  force.  And 
if  the  jury  believe  that  either  L.  or  the  deceased,  or  both,  employed 
any  means  in  resisting  such  force  as  was  likely  to  produce  death  or 
to  inflict  great  bodily  harm  on  the  defendant,  then  the  defendant 
had  the  lawful  right  to  meet  such  resistance;  and  if,  in  so  doing, 
the  defendant  wounded  the  deceased  by  cutting  him  with  a  knife, 
from  which  wound  the  deceased  died,  such  killing  was  justifiable, 
and  the  jury  should  find  the  defendant  not  guilty.^* 

§  3012(2).    Okiaboma 

You  are  instructed  that  if  you  believe  from  the  evidence,  or  have 
a  reasonable  doubt  thereof,  that  the  defendant  was  at  the  scene  of 
the  homicide  and  armed  with  a  shotgun  in  pursuance  of  a  lawful 
purpose  of  protecting  his  property,  or  was  on  his  return  from  the 
performance  of  an  act  of  protection  to  his  property,  then  you 
are  instructed  that  he  had  a  lawful  right  to  be  there,  and  if  under 
such  circumstances  he  unexpectedly  met  up  with  the  deceased  at 
the  place  where  the  homicide  occurred,  and  you  further  believe,  or 
have  a  reasonable  doubt  thereof,  that  upon  the  approach  of  the 
deceased  at  the  place  that  he,  the  deceased,  without  any  act  upon 
the  part  of  the  defendant  showing  a  purpose  to  do  bodily  harm  to 
the  deceased  did  then  and  there,  by  some  act  upon  his  part  then 
done,  make  it  reasonably  to  appear  to  the  defendant,  judging  from 
his  standpoint,  that  it  was  the  purpose  and  intent  of  the  deceased 
to  then  and  there  kill  the  defendant  or  do  him  great  personal  in- 
jury, then  the  defendant  under  such  circumstances  had  the  right 
to  shoot  in  his  self-defense,  and  if  he  did  so  shoot  and  kill  the  de- 
ceased, under  these  circumstances,  then  you  are  instructed  that 
the  homicide  is  justifiable,  and  you  should  find  him  not  guilty .•' 

92  Boykln  v.  State,  38   So.  725,  86  »» Turner  v.  State,  111  P.  ©88,  4 

Miss.  481.  Okl.  Cr.  164. 
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5  3012(3).    Texas 

You  are  instructed  that  defendant  had  the  right  of  possession  to 
the  dog  as  against  every  person  except  the  true  owner,  and  that 
even  the  true  owner  would  not  be  authorized  to  go  upon  the  prem- 
ises of  defendant's  father  and  forcibly  take  away  or  remove  the 
dog  against  the  protest  and  remonstrances  of  defendant.  In  this 
case  defendant  had  the  legal  possession  of  the  dog,  and  had  the 
right  to  use  such  force,  and  no  more,  as  the  surroundings  show 
might  have  been  necessary  to  repel  the  forcible  seizure  and  removal 
of  the  property,  and,  if  it  became  necessary,  to  slay  the  party  or 
pretended  owner  making  the  seizure  in  order  to  prevent  the  removal 
of  the  dog,  after  all  other  means  had  failed,  defe;pdant  would  have 
had  the  right  to  do  so,  and  if  you  should  so  believe  you  should 
acquit  defendant.** 

You  arc  instructed  that  every  person  has  the  right  to  oppose 
force  to  force  in  the  protection  of  property  lawfully  in  his  posses- 
sion. And  where  one  has  property  in  his  possession  which  he  has 
raised  as  tenant  on  the  land  of  another,  under  agreement  to  give 
ta  his  landlord  a  portion  thereof  as  rent,  his  possession  thereof  is 
lawful,  and  he  has  the  right  to  defend  his  possession  thereof  against 
the  landlord,  opposing  force  to  force  for  that  purpose,  unless  such 
landlord  be  assisting  a  peace  officer  in  taking  the  same,  under  au- 
thority of  a  writ  of  court  or  legal  process.  And  a  want  of  knowl- 
edge that  the  landlord  is  acting  with  the  authority  of  such  writ  or 
process  would,  if  the  landlord  attempted  to  take  by  force  or  violence 
the  property  from  the  possession  of  the  tenant,  excuse  the  tenant  in 
opposing  force  to  force  to  prevent  the  taking  from  his  possession, 
and  in  slaying  the  landlord,  if  necessary,  or  if  reasonably  appearing 
necessary,  in  order  to  prevent  the  taking,  or  in  protecting  his  own 
person  from  injury  or  death  which  reasonably  appears*  to  menace 
him  as  an  accompaniment  of  the  taking.  But  in  every  case  where 
one  acts  in  defending  his  possession  of  property,  as  distinguished 
from  his  protection  of  his  life  or  of  his  person  from  great  bodily 
injury,  before  the  person  in  possession  would  be  justified  in  killing 
the  other  or  excused  therefor,  every  other  effort  in  his  power  must 
have  been  used  to  repel  the  aggression.  However,  one  may,  in 
the  defense  of  his  property,  be  placed  in  such  position  as  to  become 
himself  in  danger  or  apparent  danger  of  death  or  serious  bodily 
injury,  in  which  case  the  rule  stated  in  the  previous  section  as  to 
defense  of  person  would  apply  to  his  case  as  though  the  question 
had  been  in  the  first  instance  a  question  of  self-defense.    So,  if 

you  believe  from  the  evidence  that  defendant  killed  the  said , 

but  further  believe  that,  from  the  standpoint  of  defendant,  it  ap- 

•*  Weaver  r.  State  (Cr.  App.)  76  S.  W.  564. 
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peared  necessary  at  the  time  to  kill  the  said as  the  only 

means  of  protecting  the  possession  of  his  property  from  a  forcible 
taking,  and  that  the  defendant  had  no  knowledge  of  the  fact,  if 
true,  that  deceased  and  his  companion,  or  the  latter  of  them,  had 
legal  process  authorizing  them  to  take  forcible  possession  of  said 
cotton,  then  you  will  acquit  the  defendant.*' 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant  agreed  with  deceased  that  at  a  future  time  he  would  de- 
liver possession  of  the  personal  property  then  in  his  possession,  and 

claimed  by  him  and  Mrs. ,  and  the  premises  where  he  then 

resided,  to  deceased,  as  the  agent  of  the  said  Mrs. ,  but,  be- 
fore the  time  appointed  for  such  delivery  of  possession  of  such  per- 
sonal property  and  premises  arrived,  defendant,  after  taking  legal 
advice,  decided  not  to  surrender  such  personal  property  and  prem- 
ises to  deceased,  and  thereafter,  and  up  to  and  at  the  time  of  the 
killing  of  deceased,  remained  in  possession  of  said  personal  prop- 
erty and  premises,  his  right  to  possession  of  such  personal  property 
and  premises  would  not  be  impaired,  and  he  would  be  regarded  in 
law  as  still  in  the  lawful,  actual  possession  of  same.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant  was  put  into  possession  of  the  premises  upon  which  de- 
ceased, — • — ,  was  killed,  by  Mrs. ,  who  was,  at  the  time  of 

placing  the  said  defendant  in  possession  of  same,  in  possession  of 
same  herself,  as  the  survivor  of  the  community  estate  of  herself 
and  her  deceased  husband,  under  a  contract  or  agreement  with  the 
said  defendant  whereby  the  said  defendant  was  to  take  charge  of 
said  premises  and  the  stock  thereon,  and  to  cultivate  the  farm  on 
said  premises  and  to  take  care  of  the  said  stock,  and  to  have  the 
proceeds  of  said  farm  and  the  profits  arising  from  said  stock,  in  con- 
sideration of  his  taking  care  of  and  supporting  her,  the  said  Mrs. 
,  during  her  lifetime,  and  that  the  said  defendant  took  pos- 
session of  said  premises  and  stock  under  said  contract,  and  remain- 
ed in  such  possession  of  same  up  to  and  at  the  time  of  the  killing  of 
the  said  deceased,  then  defendant  was  in  the  lawful,  actual  pos- 
session of  said  premises  at  the  time  of  the  killing  of  said  deceased; 
and  if  you  believe  from  the  evidence  that  said  deceased  undertook 
to  go  into  the  yard  or  house  upon  said  premises  without  the  con- 
sent of  defendant,  and  against  his  remonstrances,  and,  after  defend- 
ant had  remonstrated  with  him  against  coming  into  said  yard  or 
house,  drew  a  deadly  weapon,  and  from  the  acts  of  deceased,  or 
from  such  acts  coupled  with  the  words  of  deceased,  it  reasonably  ap- 
peared to  defendant  that  his  life  was  in  danger,  or  that  he  was  in 
danger  of  serious  bodily  injury,  viewed  from  defendant's  standpoint, 

06  HoweU  V.  State  (Cr.  App.)  60  S.  ••  McGlothlin  v.  State  (Or.  App.) 

W.  44.  53  S.  W.  869. 
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and  no  other,  and  that  tfrhile  such  danger,  actual  or  apparent,  was 
imminent  and  pending,  defendant  shot  and  killed  deceased,  you  will 
find  defendant  not  guilty.*' 

You  are  further  charged  that  deceased  had  no  right  to  forcibly 
take,  or  attempt  to  take,  the  pistol  in  defendant's  own  house,  and 
in  the  possession  of  defendant;  and  if  you  find  from  the  evidence 
that. he  so  attempted  to  take  said  pistol,  if  any,  in  the  possession  of 
defendant,  then  defendant  had  the  right  to  use  such  force  as  neces- 
sary to  prevent  such  forcible  taking ;  and  if,  in  such  forcible  taking 
by  deceased,  or  attempt  to  take  same,  defendant  (viewed  from  his 
own  standpoint)  believed  he  was  in  danger  of  serious  bodily  harm, 
and  under  this  belief  killed  deceased,  then  you  will  acquit  him.** 

§  3013.    Homicide  in  defending  rightful  possession  of  land 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  the  defendant  had  rented  the  stock  field,  referred  to  in  the  tes- 
timony, from —  and ,  and  was  in  possession  of  the  same, 

then  the  deceased  would  not  have  the  lawful  right  to  eject  the 
defendant  therefrom  by  force  of  arms.  And  if  you  further  find 
from  the  evidence  that  the  deceased  attempted  to  take  the  posses- 
sion of  said  stock  field  from  the  defendant  with  force  of  arms, 
under  such  circumstances  as  reasonably  indicated  to  defendant  that 
it  was  the  purpose  of  the  deceased  to  use  deadly  weapons  in  obtain- 
ing possession  of  said  stock  field,  then  defendant  had  the  legal  right 
to  meet  force  with  force,  and  if  the  deceased  by  any  act  then  done 
manifested  an  intention  to  kill  defendant  or  to  inflict  serious  bodily 
injury  upon  him,  then  the  defendant  had  the  legal  right  to  kill  the 
deceased ;  and  if  you  so  find,  you  will  acquit  the  defendant.  If  the 
jury  believes  from  the  evidence  that  defendant  was  in  his  own  field 
and  on  his  own  premises,  and  that  he  was  advised  that  the  deceased 
had  threatened  to  take  possession  of  hils  property  by  force,  and  in 
good  faith  believed,  as  a  reasionable  man,  that  deceased  intended  to 
kill  him  or  do  him  great  bodily  injury  in  order  to  get  possession  of 
the  field,  and  whilst  so  in  his  own  field  deceased  came  there  and 
undertook  to  enter  the  field  by  tearing  down  the  fence,  and  in  a 
violent  threatening  manner  reached  for  his  pistol,  and  with  said 
pistol  partly  drawn  in  a  threatening  manner  undertook  to  enter  the 
^eld  where  defendant  was,  and  that  defendant  believed,  as  a  reason- 
able man,  that  deceased  intended  to  kill  him  or  do  him  great  bodily 
injury,  and  acting  under  the  influence  of  said  belief,  whilst  deceased 
was  so  endeavoring  to  enter  the  field,  defendant  killed  him  (de- 
ceased), the  killing  would  be  justifiable.** 

97  McGlotblin  v.  State  (Cr.  App,)     '     99  Diiggers  ▼.  United  States,  96  P. 
58  S.  W.  809.  612,  21  Okl.  60.  129  Am.  St  Bep.  823, 
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You  are  instructed  that  a  man  may  use'force  to  defend  his  real  or 
personal  property,  in  his  actual  possession,  against  one  who  en- 
deavors to  dispossess  him  without  right,  taking  care  that  the  force 
used  does  not  exceed  what  reasonably  appears  to  be  necessary  for 
the  purpose  of  defense  and  prevention.  But  in  the  absence  of  an 
attempt  to  commit  a  felony,  he  cannot  defend  his  property,  except 
his  habitation,  to  the  extent  of  killing  the  aggressor  for  the  purpose 
of  preventing  a  trespass;  and  if  he  should  do  so,  he  would  be 
guilty  of  a  felonious  homicide.  Life  is  too  valuable  to  be  sacrificed 
solely  for  the  protection  of  property.  Rather  than  slay  the  aggres- 
sor to  prevent  a  mere  trespass,  when  no  felony  is  attempted,  he 
should  yield,  and  appeal  to  the  courts  for  redress.  You  are  instruct- 
ed that,  although  you  may  believe  from  the  evidence  that  the  de- 
ceased had  rented  the  lands  in  controversy,  and  was  entitled  to  the 
possession  thereof,  still  he  was  not  justified  in  driving  his  cattle 
thereon,  or  taking  possession  of  the  land  by  force,  if  the  same  was 
in  the  actual  possession  of  the  defendant.  But  the  court  would 
instruct  you  that  an  attempt  of  the  deceased  to  drive  his  cattle  on 
the  premises  would  not  of  itself  be  a  felony.  If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant,  either 
by  himself,  or  acting  with  others,  armed  himself,  and  had  others 
with  him  who  were  armed,  for  the  purpose  of  going  to  the  stock 
field  in  question  and  preventing  the  deceased  from  driving  the 
cattle  into  said  stock  field,  and  that  his  purpose  in  being  so  armed 
was  to  prevent  an  entry  into  said  stock  field  on  the  part  of  the 
deceased  with  said  cattle,  and  if  you  further  believe  that  it  was  his 
purpose  and  intention  in  being  thus  armed  and  present  at  said 
place  to  make  an  assault  upon  and  kill  the  deceased,  or  otherwise 
attempt  to  injure  him  with  a  deadly  weapon,  if  the  deceased  at- 
tempted to  drive  said  cattje  into  said  stock  field,  and  in  pursuance 
of  said  purpose  he  did  shoot  at  and  others  acting  with  him  did 
shoot  and  kill  the  deceased,  then  in  such  case  such  act  upon  the 
part  of  the  defendant,  if  the  deceased  was  thereby  killed,  is  murder, 
although  you  may  believe  that  the  deceased  was  fired  upon  and  his 
death  ensued  thereafter  by  reason  of  the  fact  that  he  may  have  at- 
tempted to  pull  down  the  fence  for  the  purpose  of  entering  the  said 
cattle.^ 

§  3014.    Killing  under  erroneous  belief  that  deceased  is  stealing 
property  of  defendant 
You  are  instructed  that  homicide  is  permitted  by  law  when  in- 
flicted for  the  purpose  of  preventing  theft  at  night  when  the  killing 
takes  place  under  the  following  circumstances:  It  must  reasonably 

iDrlggers  v.  United  States,  95  P.  612,  21  Okl.  60,  12a  Am.  St.  Eep,  823, 
17  Ann.  Cas.  66. 
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appear  by  the  acts  or  by  words  coupled  with  the  acts  of  the  per- ' 
son  kil!ed  that  it  was  the  purpose  and  intent  of  such  person  to  com-  ^ 
mit  the  offense  of  theft  at  night.    In  cases  of  theft  by  night,  the 
homicide  is  justifiable  at  any  time,  while  the  offender  is  at  the  place . 
where  the  theft  is  committed,  or  is  within  reach  of  gunshot  from 
such  place.    You  are  instructed  that,  if  a  person  laboring  under 
a  mistake  as  to  a  particular  fact  shall  do  an  act  which  would  other- 
wise be  criminal,  he  is  guilty  of  an  offense.    The  mistake  as  to  fact.' 
which  will  excuse,  as  explained  above,  must  be  such  that  the  pet- 
son  so  acting  under  a  mistake  would  have  been  excusable  had  his| 
conjecture  as  to  the  fact  been  correct;   and  it  must  also  be  such' 
mistake  as  does  not  arise  from  a  want  of  proper  care  on  the  p^V^ 
of  the  person  committing  the  offense.    Now,  bearing  in  mind. the' 
foregoing  instructions,  if  you  find  from  the  evidence  that  the  de- 
fendant believed  that  the  deceased  or  some  other  person  was  steal- 
ing his  corn  at  night,  and  he  killed  deceased  while  in  reach  of 
gunshot  from  the  place  where  he  believed  his  corn  had  been  taken 
from,  or  while  deceased  or  some  other  person  had  possession  of 
such  corli,  and  that  such  belief  on  the  part  of  defendant  did  not- 
arise from  want  of  proper  care  on  the  part  of  defendant  and  you  are 
satisfied  that  under  such  conditions  the  defendant  shot  with  a  gun 

and  thereby  killed ,  then,  if  you  so  find,  you  will  return  a 

verdict  of  not  guilty.  And,  in  connection  with  the  foregoing  para- 
graph of  this  charge,  you  are  instructed  that  it  would  make  no  dif- 
ference whether  deceased  or  any  other  person  had  in  fact  stolen 
defendant's  corn,  if  you  find  that  defendant  believed  such  to  be 
the  case,  and  you  further  find  that  such  belief,  if  erroneous,  did  not 
arise  from  the  want  of  proper  care  on  the  part  of  defendant  to  ascer- 
tain whether  or  not  deceased  or  some  other  person  had  in  fact 
stolen  his  corn,  and  was  trying  to  carry  it  away  at  the  time  deceased 
was  killed.* 

§  3015.    Bad  reputation  of  deceased  or  character  of  deceased  for 
violence 

I  3015(1).    Alabama 

You  are  instructed  that  if  the  deceased  was  a  violent,  dangerous 
man,  this  did  not  authorize  the  defendant  to  kill  him.  If,  at  the 
time  the  fatal  shot  was  fired,  the  deceased  was  going  from  the  de- 
fendant, and  was  making  go  demonstration  to  injure  the  defend- 
ant, and  if  the  defendant  had  no  reasonable  ground  to  believe  the 
deceased  was*  about  to  kill  him,  or  seriously  injure  him,  then  such 
character  offered  the  defendant  no  excuse  for  killing  the  deceased.' 

2  Joy  V.  State,  123  S.  W.  584,  57  «  Harrison  v.  State,  40  So.  568,  144 

Tex.  Or.  R.  08.  Ala.^0. 
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f  3015(2).    Georgia 

You  are  instructed  that  proof  of  the  violent  and  turbulent  char- 
'acter  of  the  deceased  is  admissible  only  when  it  is  shown  prima 
facie  that  the  deceased  was  the  assailant,  that  the  accused  h^d 
been  assailed,  and  that  the  defendant  or  defendants  were  honestly 
seeking  to  defend  himself  or  themselves.  But  if  you  find  from 
the  evidence  that  the  defendants  were  the  aggressors,  and  that  the 
defendants  overtook  the  deceased,  and  one  of  them  began  or  en- 
tered into  a  difficulty  with  the  deceased,  with  a  preconceived  in- 
tent of  having  a  difficulty,,  or  began  the  attack,  without  provoca- 
tion from  the  deceased,*  if  he  was  a  bad  character,  then  the  bad  char- 
acter of  the  deceased  would  not  offer  the  defendant  any  excuse  for 
taking  his  life,  if  he  or  they  took  his  life;  for  it  is  the  same  offense 
to  kill  a  bad  person  as  it  is  to  kill  a  good  person.^ 

I  3015(3).   Oklahoma 

You  are  instructed  that  neither  threats  of  themselves,  nor  the 
bad  reputation  of  the  deceased,  if  he  had  such  a  reputation,  will 
justify  the  homicide  in  this  case,  if  you  believe  beyond  a  reason- 
able doubt  that  the  defendants,  or  either  of  them,  were  the  ag^es- 
sors,  or  that  they  entered  voluntarily  into  the  conflict* 

§  3016.    Threats  of  deceased  as  justification  for  killing 

f  3016(1).    Alabama 

You  are  instructed  that  the  fact,  if  it  be  a  fact,  that  the  deceased 
threatened  to  white-cap  or  whip  the  defendant  is  no  excuse  under 
the  law,  for  the  defendant,  if  you  are  satisfied  that  he  unlawfully 
killed  the  deceased .• 

The  court  charges  the  jury  that  the  mere  fact,  if  it  be  a  fact,  that 
the  deceased  made  threats  against  the  defendant,  would  not  of 
itself  be  sufficient  to  justify  the  defendant  in  taking ^'s  life.'' 

$  3016(2).    Missouri 

You  are  instructed  that  threats  alone  will  not  justify  an  assault. 
But  if  you  should  believe  from  the  evidence  that  the  deceased 
had  before  the  killing  made  threats  against  the  defendant,  and 
that  the  deceased  renewed  the  difficulty  after  having  once  with- 
drawn therefrom,  if  he  did  so  withdraw,  and  did  any  act  or  said 
anything  which  indicated  a  purpose  on  his  part  to  then  carry  said 
threats  into  execution  by  killing  the  defendant  or  doing  him  some 
great  bodily  harm,  then  you  may  take  such  threats  into  considera- 
tion, together  with  all  the  other  circumstances  proven,  in  deter- 
mining the  purpose  of  the  deceased,  and  the  reasonableness  of  the 

*  Crawley  v.  State,  74  S.  E.  537,  «  Gregory  v.  State,  37  So.  259,  140 
137  Ga.  777.  Ala.  16. 

8  Mcbaniel  v.  State,  127  P.  358,  8  r  Gregory  y.  State,  42  So.  829,  148 
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defendant's  apprehensions,  if  he  had  any,  of  his  safety  at  the  time 
of  the  killing.  But  the  jury  are  further  instructed  that  even  if 
the  deceased  had  made  threats  against  the  defendant,  still  he  had 
the  right  at  all  times  to  be  upon  any  public  street  or  thoroughfare 
in  the  orderly  transaction  or  conduct  of  his  business ;  and  if,  while 
so  conducting  himself,  he  did  not  seek  or  bring  on  the  difficulty 
which  resulted  in  his  death,  but  the  defendant  was  the  aggressor, 
then  any  threats  made  by  deceased  do  not  constitute  any  excuse 
or  justification  of  the  defendant  for  the  killing  of  deceased.* 

i  3016(3).    WMt  VirgiDU 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  prisoner  was  seeking  to  slay  his  adversary,  he  was  not 
justified  therein  by  previous  threat*  or  acts  of  hostility,  however 
violent  they  might  be.* 

§  3017.    Provocation  as  justifying  or  excusing  homicide 

You  are  instructed  that  no  provocation  whatever  can  render  a 
homicide  justifiable,  or  even  excusable.  The  lowest  grade  to  which 
it  can  reduce  homicide  is  manslaughter,  and,  if  the  prisoner  killed 
the  deceased  suddenly,  without  any,  or  without  considerable,  prov- 
ocation, the  law  implies  malice,  and  the  killing  is  murder.** 

§  3018.    Insulting  words  and  conduct 

I  3018(1).    Missouri 

The  court  instructs  the  jury  that  no  words,  or  epithets,  however 
opprobrious  or  insulting,  can  justify  the  killing  of  the  party  who 
uses  them." 

t  30I8(^).    Nevada 

You  are  instructed  that  no  provocation  can  justify  or  excuse 
homicide,  but  may  reduce  the  offense  to  manslaughter.  Words  or 
actions,  or  gestures,  however  grievous  or  provoking,  unaccompanied 
by  an  assault,  will  not  justify  or  excuse  murder;  and,  when  a  deadly 
weapon  is  used,  the  provocation  must  be  great  to  make  the  crime 
less  than  murder." 

i  3018(3).    Oklahoma 

You  are  instructed  that  neither  insulting  words,  nor  insulting 
conduct  or  epithets,  nor  assaults  previously  made — that  is,  anterior 
to  the  actual  time  of  the  killing — ^had  and  done  to  the  defendant  at 
other  and  different  places  than  at  the  scene  of  the  homicide,  nor 
insulting  epithets,  no  matter  how  opprobrious,  at  the  time  of  the 
killing,  will  justify  or  mitigate  a  homicide.** 

8  State  V.  Hudspeth,  60  S.  W.  iSe,  ii  State  y.  Hudspeth,  60  S.  W.  136^ 

159  Mo.  178.  159  Mo.  178. 

»  State  V.  AUen,  80  S.  B.  209,  45  12  State  v.  Milosovich,  175  P.  139, 

W.  Va.  65.  42  Nev.  263. 

loHodjres  v.  (Commonwealth,  15  S.  is  Brantley  v.  State,  175  P.  51,  15- 

E.  518,  89  Va.  265.  Okl.  Gr.  6. 
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The  court  instructs  the  jury  that  words  spoken,  no  matter  how 
vile  or  opprobrious,  unaccompanied  by  other  demonstrations  which 
would  cause  a  reasonable  belief  in  the  mind  of  the  defendant  that 
the  deceased  was  about  to  do  him  some  great  personal  injury,  would 
not  justify  the  defendant  in  shooting  the  deceased  or  in  inflicting 
on  the  deceased  any  personal  injury." 

§  3019.    Unfaithfulness  of  deceased  as  wife  of  defendant 

The  court  instructs  the  jury  that  the  letters  which  have  been 
introduced  in  evidence  in  this  case  do  not  furnish  any  lawful  ex- 
cuse or  justification  for  the  killing  of  the  deceased.  Nor  would  the 
fact,  if  it  is  a  fact,  that had  been  unfaithful  to  the  defend- 
ant, be  any  lawful  excuse  or  justification  for  such  killing.  The  let- 
ters are  admitted  in  evidencS  as  a  circumstance  bearing  upon  the 
issue  as  to  the  sanity  of  the  defendant  at  the  time  of  such  killing." 

§  3020.    Justification  on  ground  of  duress 

The  jury  are  instructed  that  the  law  will  not  excuse  a  criminal 
act  because  committed  under  the  influence  of  fear,  unless  it  clearly 
appears  that  such  fear  was  founded  upon  some  reasonable  g^round. 
No  duress  will  excuse  from  punishment,  unless  it  be  an  actual  com- 
pulsion by  the  use  of  force.  The  duress  of  compulsion  must  con- 
sist in  such  force  exercised  towards  the  person  as  puts  him  in  pres- 
ent fear  of  death  or  great  bodily  harm.  Threats  of  future  injury 
will  not  excuse.  A  threat  to  take  one's  life  at  some  future  time, 
unless  the  person  so  threatened  commit  or  aid  in  the  commission 
of  the  felony,  is  quite  insufficient  to  excuse  the  commission  of  a 
felony  by  the  person  so  threatened.  No  man,  from  fear  of  some 
future  consequences  to  himself,  has  the  right  to  make  himself  a 
party  to  the  commission  of  the  crime  of  murder ;  and  I  charge  you 
in  this  case,  gentlemen,  that,  under  the  testimony  of  defendant  and 
the  evidence  in  this  case,  no  .such  state  of  facts  exists  as  to  coercion 
or  duress-  used  as  would  justify  defendant  in  participating  in  the 
commission  of  this  crime.  A  mere  threat  that,  if  he  did  not  go  at 
a  future  time  and  aid  in  the  commission  of  the  murder  there,  he 
would  be  killed,  would  not  be  sufficient.** 

1.      Pl<EADING  AND   PrOOF 

§  3021.    Proof  of  name  of  deceased  as  alleged 

The  court  charges  the  jury  that  they  must  believe  beyond  a  rea- 
sonable doubt  that  the  deceased's  name  was before  you  can 

convict  the  defendant." 

■ « 

1*  Robinson  v.  Territory,  85  P.  451,  i«  People  v.  Repke,  61  N.  W.  861, 

16  Okl.  241.  103  Mich.  459. 

li  People  V.  Casey,  ^  N.  E.  278,  231  i?  staH worth  v.  State,  41  So.  184, 

in,  261,                                           ••  146  Ala.  S. 
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§  3022.    Included  offenses 

f  3022(1).    Alabama 

Under  the  instructions  I  have  given  you  as  to  what  constitutes 
murder  in  its  several  degrees  and  manslaughter  in  its  several  de- 
grees, the  defendant,  if  guilty  at  all,  under  the  evidence  in  this 
case,  would  be  guilty  of  either  murder  in  the  first  degree,  murder 
in  the  second  degree,  or  manslaughter  in  the  first  degree,  or  guilty 
of  nothing,  as  you  may  determine.** 

t  3022(2).    LMltiMa  . 

The  jury  are  instructed  that,  in  all  cases  where  the  charge  of 
murder  is  preferred,  the  jury  can,  under  the  law,  return  a  verdict 
for  manslaughter.** 

The  jury  are  instructed  that  the  punishment  denounced  by  law 
for  murder  in  this  state  is  death,  but  juries  are  permitted,  when 
they  see  proper,  to  qualify  their  verdicts  by  saying  that  the  pun- 
ishment is  reduced  to  imprisonment  for  life  at  hard  labor.  So  there 
are  four  verdicts  you  might  render  in  this  case,  viz. :  "Guilty  as 
charged,"  which  means  that  the  death  penalty  is  imposed ;  "Guilty 
without  capital  punishment,"  which  means  that  the  prisoner  would 
be  imprisoned  at  hard  labor  for  life;  "Guilty  of  manslaughter," 
and  "Not  guilty."  *• 

§  3022(3).    Nebraska 

You  are  instructed  that  the  crime  of  murder  in  the  second  de- 
gree and  manslaughter  are  not  included  in  the  crime  charged  in 
the  second  count  of  the  information.  There  are  only  one  of  two 
verdicts  that  can  be  rendered  by  the  jury  upon  the  second  count, 
under  the  law  and  the  evidence,  to  wit,  that  you  find  the  defend- 
ant guilty  of  murder  in  the  first  degree,  in  manner  .and  form  as 
charged  in  the  second  count,  or  that  you  find  the  defendant  not 
guilty.** 

You  are  instructed  that,  in  prosecutions  on  an  information  for 
murder  in  the  first  degree,  if  the  evidence  fails  to  sustain  the  charge 
of  murder  in  the  first  degree  the  jury  may,  under  such  informa- 
tion, if  the  evidence  shall  justify  and  warrant  it  under  the  law 
now  given  you,  find  the  defendant  guilty  of  murder  in  the  second 
degree,  or  manslaughter,  as  the  case  may  be.** 

§  3022(4).    Oregon 

You  are  instructed  that  the  jury  is  not  restricted  in  this  class 
of  cases  to  the  determination  of  whether  or  not  the  defendant  is 

i«  Thomas  v.  State,  86  So.  7S4,  130  21  Morgan  v.  State,  71  N.  W.  788, 

Ala.  80.  51  Neb.  672.    The  crime  charged  in 

i»  State  V.  Cook,  41  So.  434,  117  the  second  count  was  murder  in  the 

La.  114.  perpetration  of  a  rape. 

^0  State  T.  Thomas,  28  So.  250,  50  23  Davis  T.  State,  70  K  W.  984,  51 

La.  Ann.  14&  Neb.  301. 
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guilty  of  the  crime  charged  in  the  indictment,  but  you  must  deter- 
mine whether  or  not,  if  not  guilty  as  charged,  the  defendant  is 
guilty  of  any  crime  included  in  the  crime  charged.  Therefore  I 
instruct  you  that  it  is  possible  in  this  case  for  you  to  find  one  of 
four  verdicts — ^murder  in  the  first  degree,  murder  in  the  second 
degree,  manslaughter,  or  not  guilty.** 

J.    Evidence 

§  3023.    Presumptions  and  burden  of  proof — ^Perpetrator  ol  crime 

You  are  instructed  that  it  is  not  the  duty  of  the  defendant  to 
prove  himself  innocent,  nor  is  it  necessary  that  he  should  show 

who  killed .    On  the  contrary,  it  is  incumbent  upon  the  state 

to  prove  beyond  a  reasonable  doubt  that  the  defendant  was  the 
person  who  did  the  killing ;  and,  unless  the  state  has  so  shown  by 
the  evidence  beyond  a  reasonable  doubt,  you  must  acquit  the  de- 
fendant.** 

You  are  instructed  that  if  from  a  consideration  of  all  the  evi- 
dence in  this  case  the  jury  entertains  a  reasonable  doubt  as  to 

whether  the  killing  of was  done  by  the  defendant,  or  by 

some  other  person  or  persons  without  the  knowledge  of  the  de- 
fendant, then  it  is  the  duty  of  the  jury  to  acquit  the  defendant.*' 

§  3024.    Presumptions  with  respect  to  intention  and  malice 

The  court  instructs  the  jury  that  the  intention  of  the  accused  at 
the  time  of  the  killing,  is  to  be  ascertained  by  the  jury  upon  the 
evidence,  and  cannot  be  made  the  subject  of  legal  presumption  or 
inference.** 

The  court  ^instructs  the  jury  that  malice  is  not  a  presumption 
of  law,  but  a  fact  for  the  jury  to  determine  from  the  evic  .ce,  un- 
der the  instructions  of  the  court.*' 

§  3025.    Presumption  that  one  intends  the  usual  and  natural  con- 
sequences of  his  acts 

I  S025(l).    New  York 

The  jury  are  instructed  that,  if  the  defendant,  while  in  the  pos- 
session of  his  faculties  sufficiently  to  conceive  a  design,  volun- 
tarily and  willfully  did  an  act  which  had  a  direct  tendency  to  de- 
stroy another's  life,  the  jury  would  have  the  right  to  presume  from 
that  fact  that  he  intended  the  natural  consequences  of  his  own 
act.** 

2»  State  v.  Crockett,  65  P.  447,  39  ««  Young  v.  People,  130  P.  1011,  54 

Or.  78.  Colo.  293. 

a«  Jenkins  ▼.  State,  184  P.  260,  22  27  Young  t.  People,  130  P.  1011,  54 

Wyo.  34.  Colo.  293. 

28  Jenkins  y.  State,  134  P.  260,  22  2  8  People  y.  Fish,  26  N.  S.  319,  125 

Wyo.  34,  N.  Y.  136. 
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I  3025(2).    OMO 

The  jury  arc  instructed  that  the  law  presumes  that  a  rational 
man,  being  free  to  choose  and  capable  of  choosing  between  right 
and  wrong  intends  the  natural  consequences  of  his  acts.  The  pur- 
pose and  intent  to  kill  in  general,  is  proved  by  the  circumstances, 
by  what  the  party  does  and  says,  the  manner  of  inflicting  the 
wound,  the  instrument  used,  and  its  tendency  to  destroy  life.  If 
such  instrument  is  palpably  calculated  to  take  life,  it  may  be  pre- 
sumed that  he  so  intended.** 

I  3025(3).    Oklahoma 

Upon  the  question  of  intent  the  court  instructs  the  jury  that 
the  law  presumes  a  person  intends  all  the  natural,  probable,  and 
usual  consequences  of  his  act;  and  this  presumption  of  law  will 
always  prevail,  unless  from  a  consideration  of  all  the  evidence 
bearing  upon  the  point  the  jury  entertain  a  reasonable  doubt 
whether  such  intention  did  exist.** 

I  3025(4).   West  Virginia 

The  court  instructs  the  jury  that  a  man  is  presumed  to  intend 
that  which  he  does  or  which  is  the  immediate  or  necessary  conse- 
quence of  his  act.*^ 

§  3026.    Presumption  of  intent  or  malice  where  killing  by  defend- 
ant is  established  or  admitted 

{  3026(1).    Alabama 

You  are  instructed  that  malice  is  an  inferential  fact;  that  is,  it 
may  be  inferred  from  facts  and  circumstances  positively  proven, 
but  the  measure  of  proof  must  be  so  full  as  to  exclude  every  other 
reasonable  hypothesis.  It  is  the  province  of  the  jury  to  ascertain 
its  ^  existence.  Whenever  it  is  proven  beyond  a  reasonable  doubt 
that  one  person  has  taken  the  life  of  another  with  a  deadly  weapon, 
the  law  presumes  that  it  was  done  with  malice,  and  imposes  upon 
the  slayer  the  burden  of  rebutting  this  presumption,  unless  the 
evidence  which  proves  the  killing  shows  it  to  have  been  done 
without  malice.** 

I  3026(2).   Arizona 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant  fired  the  fatal  shot,  then  the  burden  of  proving  the  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  the  homicide, 
devolves  upon  the  defendant,  unless  the  proof  upon  the  part  of  the 
prosecution  tends  to  show  that  the  crime  committed  only  amounts 

»»  Carr  v.  State,   21  Ohio  Clr.  Ct.  »i  State  v.  Dickey,  37  S.  B.  695.  48 

B.  43.  W.  Va.  326. 

80  WeUa  V.  Territory,  78  P.  124,  14  »2  Murphy  t.  State.  71  So.  967.  14 

OkL  436.  Ala.  App.  78. 
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to  manslaughter,  or  that  the  defendant  was  justifiable  or  excus- 
able.«» 

§  3026(3).    Arkansas 

The  court  instructs  the  jury  that,  the  killing  being  proven,  the 
burden  of  proving  circumstances  of  mitigation  or  circumstances 
that  justify  or  excuse  the  homicide,  devolves  on  the  accused,  unless 
by  proof  on  the  part  of  the  prosecution  it  is  sufficiently  manifest 
that  the  offense  only  amounted  to  manslaughter,  or  that  the  ac- 
cused was  justified  or  excused  in  committing  the  homicide.** 

t  3026(4).    CaJIfornla 

You  are  instructed  that,  upon  a  trial  for  murder,  if  the  commis- 
sion of  the  homicide  by  the  defendant  is  proved  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt,  then  it  devolves  upon  the 
defendant  to  prove  circumstances  of  mitigation  or  that  justify  or 
excuse  the  act,  unless  the  proof  on  the  part  of  the  prosecution 
tends  to  show  that  the  crime  only  amounts  to  manslaughter,  or 
that  the  defendant  was  justifiable  or  excusable.  This  does  not 
mean  that  he  must  prove  such  circumstances  by  a  preponderance 
of  the  evidence.  He  is  only  bound  under  this  rule  to  produce  such 
evidence  as  will  create  in  your  minds  a  reasonable  doubt  as  to 
whether  therfe  were  circumstances  of  mitigation,  or  that  justify  or 
excuse  the  act.** 

You  are  instructed  that,  upon  a  trial  for  murder,  the  commis- 
sion of  the  homicide  by  the  defendant  being  proved,- the  burden 
of  proving  circumstances  of  mitigation,  or  that  justify  or  excuse 
it,  devolves  upon  him,  unless  the  proof  on  the  part  of  the  prose- 
cution tends  to  show  that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  the  defendant  was  justifiable  or  excusable.** 

i  3026(5).    CoMectiotit 

You   are   instructed  that,  if  you  find  the  accused   unlawfully 

killed in  the  manner  charged  (that  is,  not  in  self-defense, 

as  claimed),  and  you  find  there  were  then  present  at  the  time  of 
the  killing  no  circumstances  reducing  the  crime  to  manslaughter, 
the  law  presumes  malice,  and  that  the  crime  committed  was  mur- 
der.*' 

§  3026(6).   Delaware 

The  court  instructs  the  jury  that  whether  there  is  any  evidence 
in  this  case  to  satisfy  you  that  there  was  malice,  either  express  or 

8»  Fbster  v.  Territory,  56  P.  738,  6  »•  People   v.  GrUl,  91  P.  615,  151 

Ariz.  240.  Cal.  502.    This  instruction  is  appli- 

8«  Hines  y.  State,  215  S.  W.  735,  cable  in  any  case  wbere  defendant  of- 

140  Ark.  13 ;   Scoggin  v.  State,  159  S.  fers  evidence  in  mitigation  of  offense, 

W.  211,  109   Ark.  510 ;   Caughron  v.  or  in  Justification  or  excuse. 

State,  139  S.  W.  315,  99  Ark.  462.  8t  state  v.  BaUey,  65  A.  951,   79 

85  People  V.  Wilt,  160  P.  561,  173  Conn.  589. 
Cal.  477. 
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implied,  is  one  of  the  questions  for  you  to  determine.  Malice  is 
implied  by  law  from  every  deliberate  cruel  act  committed  by  one 
person  against  another,  no  matter  how  sudden  such  act  may  be; 
for  the  law  considers  that  he  who  does  a  cruel  act  voluntarily 
does  it  maliciously.  And  whenever  the  act  from  which  death  en- 
sues is  proven  by  the  prosecution,  unaccompanied  by  circumstanc- 
es of  justification,  excuse,  or  mitigation,  the  law  presumes  that 
the  homicide  was  committed  with  malice;  and  it  is  thereupon  in- 
cumbent upon  the  prisoner  to  show  by  evidence  that  the  killing 
was  not  malicious  and  therefore  does  not  amount  to  murder.^ 

i  3026(7).    Gaoroia 

In  cases  of  homicide,  I  charge  y.ou  further  that  where  the  kill- 
ing is  shown  to  have  been  by  the  defendant  on  trial  by  the  use  of 
a  deadly  weapon,  beyond  a  reasonable  doubt,  or  is  admitted,  and 
all  the  evidence  adduced  to  establish  it  shows  neither  mitigation 
nor  justification  nor  excuse;  it  will  be  presumed  that  there  was 
malice  on  the  part  of  the  slayer  and  that  the  killing  'was  murder ; 
but  this  presumption  is  a  rebuttable  one,  and  may  be  overcome 
by  evidence  of  excuse,  or  alleviation,  or  justification.  In  other 
words,  the  law  presumes  every  homicide  resulting  from  the  use  of 
a  deadly  weapon  to  be  felonious,  until  the  contrary  appears  from 
circumstances  of  excuse  or  justification  or  alleviation;  and  it  is 
incumbent  upon  the  defendant  to  make  out  such  circumstances  to 
the  satisfaction  of  the  jury,  unless  they  should  arise  out  of  the  evi- 
dence produced  against  him.** 

You  are  instructed  that,  when  a  homicide  is  proved,  the  pre- 
sumption is  that  the  killing  is  murder,  and  that  it  is  for  the  defend- 
ant to  show  justification,  or  to  reduce  the  offense  to  a  lower 
grade ;  and  it  is  incumbent  on  the  prisoner  to  show  this  to  the 
satisfaction  of  the  jury,  unless  it  is  shown  from  the  evidence  pro- 
duced against  him.^^ 

You  are  instructed  that,  when  a  homicide  is  proved  (that  is,  a 
killing),  the  law  presumes  malice,  and,  unless  the  evidence  should 
relieve  the  slayer,  he  would  be  guilty  of  murder.*^ 

i  3026(8).    Idaho 

You  are  instructed  that  in  every  crime  or  public  offense  there 
must  exist  a  union  or  joint  operation  of  act  and  intent  or  criminal 
negligence.  When  the  act  committed  by  the  accused  was  of  itself 
an  unlawful  act,  the  law,  in  the  first  instance,  presumes  the  crim- 

••  Stat©  V.  Lee,  74  A.  4, 1  Boyce,  18.  theories  of  fact,  one  based  on  drcum- 

s»  McBride  v.  State,  102  S.  E.  805.  stances  indicating  maUce  and  the  oth- 

150  Qa.  92.  er  negativing  malice. 

*o  ntzpatrlck  r.  State,  W  S.  E.  128,  *i  Dorsey  v.  State,  85  S.  B.  651, 110 

149  Ga.  75.    This  instrnction  Is  prop-  Ga.  331, 

er,  where  there  are  two  conflicting 
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inal  intent,  and  the  onus  or  burden  of  proof  falls  upon  the  defend- 
ant to  show  absence  of  criminal  intent;  and  in  this  case,  if  you 
find  from  the  evidence  that  the  defendant  shot  the  deceased,  then 
the  burden  of  proving  circumstances  of  mitigation,  or  that  justify 
or  excuse  the  homicide,  devolves  upon  the  defendant,  unless  the 
proof  on  the  part  of  the  prosecution  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter,  or  that  the  defendant 
was  justifiable  or  excusable.** 

f  3026(9).     Illinois 

The  court  instructs  you  that,  the  killing  being  proved,  the  bur- 
den of  producing  sufficient  evidence  to  raise  in  the  minds  of  the 
jury  a  reasonable  doubt  in  defendant's  favor  of  the  existence  of 
facts  or  circumstances  of  mitigation,  or  that  justify  or  excuse  the 
homicide,  will  devolve  on  the  accused,  unless  the  proof  on  the 
part  of  the  prosecution  sufficiently  manifests  that  the  crime  com- 
mitted only  amounts  to  manslaughtier,  or  that  the  accused  was 
justified  or  Excused  in  committing  the  homicide.** 

The  jury  are  instructed  that  it  is  not  necessary  for  the  state  to 
offer  any  direct  evidence  of  the  intent  to  kill  in  order  to  establish 
the  crime  of  murder;  that  a  sane  person  is  presumed  to  intend  the 
natural,  ordinary,  and  probable  results  of  all  acts  intentionally  done, 
and  that  if  the  jury  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  was  sane  at  the  time  he  made  the 

assault,  and  he  willfully  and  intentionally  shot  ,  and  the 

shooting  was  without  lawful  excuse  or  justification,  and  she  died 
as  a  result,  then  they  might  find  that  the  accused  intended  to  kill 
her.** 

The  jury  are  instructed  that,  the  killing  being  proved,  the  bur- 
den of  proving  circumstances  that  justify  or  excuse  the  homicide 
will  devolve  upon  the  accused,  unless  the  proof  on  the  part  of  the 
prosecution  sufficiently  manifests  that  the  accused  was  justified 
or  excused  in  committing  the  homicide.** 

i  3026(10).    MMtana 

The  jury  are  instructed  that,  the  killing  being  proved,  the  bur- 
den of  proving  circumstances  of  mitigation,  or  that  justify  or  ex- 
cuse the  homicide,  will  devolve  on  the  accused  unless  the  proof  on 
the  part  of  the  prosecution  sufficiently  manifest  that  the  crime 


*2  State  V.  Lyons,  64  P.  236,  7  Ida- 
ho, 530. 

*8Pe<^le  V.  Casey,  83  N.  B.  278, 
231  ni.  261.  In  this  case  the  defense 
of  insanity  was  interposed,  and  as 
against  the  objection  that  this  in- 
struction should  not  be  given  in  such 
a  case  the.  court  said  that  there  was 
nothing  in  the  instraction  inconsist- 
ent with  the  principles  that  should 


govern  and  control  when  sn(di  a  de- 
fense is  set  up.  In  other  instructions 
the  rule  was  laid  down  that  if,  upon 
the  whole  evidence,  the  Jury  had  a 
reasonable  doubt  as  to  defendant's 
sanity,  they  must  acquit  him. 

**  People  T.  Casey,  83  N.  B.  278, 
231  lU.  261. 

^«  Duncan  ▼.  People  24  N,  B.  765^ 
134  BL  110. 
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committed  only  amounts  to  manslaughter,  or  that  the  accused  was 
justified  or  excused  in  committing  the  homicide.** 

13026(11).    North  Carolina 

You  are  instructed  that  when  the  killing  is  admitted  by  the 
prisoner,  or  shown  by  the  state,  it  is  incumbent  upon  the  prisoner 
to  satisfy  the  jury  of  facts  and  circumstances  sufficient  to  mitigate 
the  offense  to  manslaughter  or  to  excuse  the  killing  of  the  de- 
ceased, unless  they  arise  out  of  the  evidence  against  him.  The 
court  has  already  charged  that  there  is  not  sufficient  evidence  of 
such  mitigating  or  excusing  circumstances;  that  is,  that  there  is 
no  evidence  of  manslaughter  or  self-defense.*' 

i  3026(12).    OUalioma 

You  are  instructed  that  the  defendant  in  this  case  is  presumed 
to  be  innocent  of  the  crime  charged  in  the  indictment,  and  this  is 
a  presumption  of  law  that  remains  with  him  and  is  thrown  around 
him  for  his  protection  up  to  the  moment  when  the  killing  is  proved 
or  admitted.  When  the  killing  is  proved  or  admitted  by  defend- 
ant and  the  plea  of  self-defense  is  interposed,  as  in  this  case,  it 
then  devolves  upon  defendant  to  show  any  circumstances  of  miti- 
gation to  excuse  or  justify  it  by  some  proof  strong  enough  to  create 
in  the  minds  of  the  jury  a  reasonable  doubt  of  his  guilt  of  the  of- 
fense charged,  unless  the  proof  on  the  part  of  the  state  shows  that 
the  defendant  was  justified  in  doing  the  act.** 

i  3026(13).    Sonth  Carolloa 

The  jury  are  instructed  that,  if  you  could  suppose  a  case  where 
it  was  evident  that  one  person  had  intentionally  killed  another* 
and  no  other  fact  about  it  was  evident  or  known,  the  law  would 
imply  malice  from  the  intentional  killing.** 

i  3026(14).   WaohlngtoB 

You  are  instructed  that,  if  the  killing  of  one  human  being  by 
another  is  proven  beyond  a  reasonable  doubt,  the  presumption  of 
law  is  that  it  is  murder  in  the  second  degree.  If  the  defendant 
seeks  to  justify  the  acts  in  such  case,  the  burden  is  upon  the  de- 
fendant so  to  do.** 

t  3026(15).    West  Vimlnla 

The  court  instructs  the  jury  that,  where  a  homicide  is  proven, 
the  presumption  is  that  it  is  murder  in  the  second  degree,  and  the 
burden  is  on  the  state  of  showing  that  it  is  murder  in  the  first  de- 

*•  Territory  v.  Manton,  19  P.  387.  Okl.  Or.  103,  31  L.  R.  A.  (N.  S.)  1166. 

8  Mont  05.  140  Am.  St  Rep.  668. 

«7  State  v.  Cameran,  81  S.  E.  748.  "«•  State  v.  McDaniel.  47  S.  E.  384. 

166  N.  C.  370.  68  S.  O.  304. 102  Am.  St.  Rep.  661. 

«•  Culpepper  v.  State.  Ill  P.  679,  4  so  state  y.  Duncan,  172  P.  916,  101 

Wash.  542. 
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gree,  and  upon  the  accused  of  showing  that  it  was  without  malice, 
and  IS  therefore  only  manslaughter,  or  that  he  acted  lawfully,  and 
is  therefore  not  guilty,  and  in  arriving  at  a  verdict  in  this  case  the 
jury  should  take  into  consideration "  all  the  evidence  and  circum- 
stances in  the  case  that  were  given  both  for  the  state  and  the  de- 
fendant." 

The  court  instructs  the  jury  that  a  man  is  presumed  to  intend 
that  which  he  does,  or  which  is  the  immediate  or  necessary  con- 
sequence of  his  act ;  and  if  the  prisoner,  with  a  deadly  weapon  in 
his  possession,  without  any,  or  upon  very  slight,  provocation,  gives 
to  another  a  mortal  wound,  the  prisoner  is  prima  facie  guilty  of 
willful,  deliberate,  and  premeditated  killing,  and  the  necessity  rests 
upon  him  of  showing  the  extenuating  circumstances,  and  unless 
he  proves  such  extenuating  circumstances,  or  the  circumstances 
appear  from  the  case  made  by  the  state,  he  is  guilty  of  murder  in 
the  first  degree.** 

§  3027.    Presumption  of  intent  from  deliberate  killing 

Before  coming  to  consider  more  directly  the  question  of  premedi- 
tation and  deliberation,  it  is  perhaps  desirable,  as  leading  up  to 
that  consideration,  that  we  examine  one  or  tw^o  other  points  which 
present  themselves.  Was  there  any  design  on  the  part  of  the  de- 
fendant to  kill  this  man, ,  and  does  the  evidence  in  the  case 

furnish  any  motive  for  such  design  on  his  part?  It  has  been  said, 
and  very  properly,  in  your  hearing,  that  where  a  man,  who  is  in 
possession  of  his  faculties,  deliberately  takes  the  life  of  another, 
the  law  presumes  that  he  intended  the  natural  consequences  of  his 
act ;  and  therefore,  if  you  find  that  the  defendant  did  take  the  life 

of in  such  a  manner  and  under  such  circumstances  as  to 

show  deliberation,  the  presumption  arises  at  once  that  he  intended 
to  take  his  life  as  he  did.  The  law  raises  that  presumption  against 
the  defendant,  provided  you  shall  find  that  he  was  in  the  possession 
of  his  faculties,  and  that  he  took  the  life  of with  premedi- 
tation and  deliberation.** 

§  3028.    Presumption  as  to  intent  from  character  of  weapon  used 

The  jury  are  instructed  that,  if  you  believe  that  deceased  attacked 
defendant  with  a  knife  in  such  manner  as  was  reasonably  calcu- 
lated to  produce  death  or  serious  bodily  injury,  then  the  law  pre- 
sumes, and  you  will  presume,  that  deceased  intended  to  kill  or  seri- 
ously injure  the  defendant.** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

»i  State  T.  Stewart,  eo  S.  E.  591,  63  "  People  v.  Fish,  26  N.  E.  319,  125 

W.  Va.  597.  N.  Y.  136. 

"  State  T.  Welch,  15  S.  B.  419,  36  »*  Shed  v.  State,  153  S.  W.  125,  68 

W.  Va.  690.                                              .  Tex.  Cr.  R.  873. 
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beyond  a  reasonable  doubt  that  the  defendant  killed  by 

striking  him  on  the  head  with  a  baseball  bat  with  his  express  malice 

aforethought,  as  defined  in  the subdivision  of  this  charge,. 

and  that  the  bat  as  used  was  likely  to  produce  death  or  serious 
bodily  injury,  you  will  find  him  guilty  of  murder  in  the  first  de- 
gree, and  assess  his  punishment  at  death  or  confinement  in  the 
penitentiary  for  life.** 

You  are  instructed  that  the  instrument  or  means  by  which  a 
homicide  is  committed  are  to  be  taken  into  consideration  in  judging 
the  intent  of  the  party  offending.  If  the  instrument  be  one  not 
likely  to  produce  death,  it  i^  not  to  be  presumed  that  death  was 
designed,  unless  from  the  manner  in  which  it  was  used  such  inten- 
tion evidently  appears.** 

§  3029.    Presumption   of   intent  or   malice  from   use   of   deadly 

weapon 
I  3029(1).    United  Ststes 

You  are  instructed  that  defendant  is  held  to  have  intended  what- 
ever consequences  might  have  followed  from  the  act  as  willfully 
done  by  him  with  the  deadly  weapon.  You,  in  other  words,  to  find 
intent,  take  the  circumstances.  You  take  the  character  of  the 
act  done,  the  manner  in  which  it  was  executed,  the  weapon  used 
in  executing  it,  the  part  of  the  body  upon  which  it  was  executed,, 
the  very  result  produced  by  that  act  upon  that  vital  part  of  the 
body  known  as  the  head.  These  are  all  circumstances  that  it  is 
your  duty  to  take  into  consideration  to  find  whether  the  party  in- 
tended to  kill  deceased  or  not.*' 

i  3029(2).    AJabama 

The  jury  are  instructed  that  the  law  presumes  rnalice  from  the 
use  of  a  deadly  weapon ;  that  is,  malice  may  be  presumed  from  the 
use  of  a  deadly  weapon,  unless  the  evidence  which  proves  the  kill- 
ing rebuts  that  presumption  of  malice.  If  the  killing  is  produced 
by  a  deadly  weapon,  such  as  a  pistol,  the  law  authorizes  the  jury 
to  presume  malice  from  the  killing,  unless  the  evidence  which 
proves  the  killing  shows  also  that  it  was  done  without  malice.** 

You  are  instructed  that  if,  from  the  evidence  in  this  case,  you 
find  beyond  a  reasonable  doubt  that  defendant,  in  this  county,  be- 
fore the  finding  of  this  indictment  in  this  case,  shot  deceased  with 
a  pistol,  and  that  this  shooting  was  done  wrongfully,  without  jus- 
tification, and  was  done  maliciously,  and  you  further  find  that  said 
wounds  so  inflicted  contributed  to  the  death  of  deceased,  that  is, 

»»  Thomas  ▼.  State,  125  S.  W.  85,  •▼  Acers  v.  United  States,  17  S.  Ct. 

57  Tex.  Or.  R.  452.  91, 164  U.  S.  888,  41  L.  Ed.  481. 

««  Johnson  v.  State,  93  S.  W.  735,  »«  CaldweU  v.  State,  84  So.  272,  203 

49  Tex.  Or.  R.  429 ;    Perrin  v.  State,  Ala.  412. 
78  S.  W.  930,  45  Tex.  Or.  R.  500. 
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by  bringing  about  the  condition  that  caused  deceased  to  die»  then 
defendant  would  be  guilty  of  murder  of  deceased ;  and  in  determin- 
ing whether  the  shooting  was  maliciously  done  I  charge  you  that 
malice  on  the  part  of  defendant  towards  the  deceased  may  be  in- 
ferred from  the  shooting  of  the  pistol,  unless  the  evidence  which 
shows  the  shooting  with  a  pistol  shows  it  was  used  without  malice, 
but  the  court  instructs  in  this  connection  that  such  inference  is 
a  rebuttable  one.** 

You  are  instructed  that  in  case  of  homicide  the  law  presumes 
malice  from  the  use  of  a  deadly  weapon,  and  casts  on  the  defend- 
ant the  onus  of  repelling  the  presumption,  unless  the  evidence  which 
proves  the  killing  shows  also  that  it  was  perpetrated  without  mal- 
ice; and  whenever  malice  is  shown,  and  is  unrebutted  by  the  cir- 
cumstances of  the  killing  or  by  other  facts  in  evidence,  there  can 
be  no  conviction  for  any  less  degree  of  homicide  than  murder .•• 

§  3029(3).    Arizona 

You  are  instructed  that,  where  it  is  shown  that  a  homicide  has 
been  committed  with  a  deadly  weapon,  and  no  circumstances  of 
mitigation,  justification,  or  excuse  appear,  the  law  implies  malice. 
The  malice  thus  implied  is  that  malice  aforethought  which  is  nec- 
essary to  sustain  an  indictment  for  murder.*^ 

{  3029(4).    CaJIfornia 

You  are  instructed  that  a  person  must  be  supposed  to  mean  to 
do  that  which  he  actually,  intentionally,  and  willfully  does  in  fact 
do,  and  must  also  be  presumed  to  intend  all  the  probable  and  natur- 
al consequences  of  his  voluntary  act.  Therefore,  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  defendant  ^deliberately 
and  intentionally  fired  a  gun  at  deceased,  it  will  be  presumed  that 
he  did  so  willfully  and  with  malice  aforethought,  and  should  such 
person  thus  shot  at  die  from  the  wounds  thereby  inflicted  within 
a  year  and  a  day  thereafter,  it  would  be  murder,  unless  the  evi- 
dence on  the  part  of  the  prosecution  tends  to  show  that  the  crime 
committed  amounted  only  to  manslaughter,  or  the  evidence  in  the 
case  shows  that  the  accused  was  legally  justified  or  excusable  in 
the  commission  of  such  homicide.** 

The  jury  are  instructed  that  a  person  must  be  presumed  and  is 
presumed  to  intend  to  do  that  which  he  voluntarily  and  willfully 
does  in  fact  do,  and  must  also  be  presumed  to  intend  all  the  natural, 
probable  and  usual  consequences  of  his  own  acts,  and  therefore, 

69  Murphy  y.  State,  71  So.  967,  14  1025,  138  Ala.  17;  Bondurant  v. 
Ala.  App.  78.  State,  27  So.  775, 125  Ala.  31. 

60  Watson  V.  State,  46  So.  232,  156  ^^  Halder;nan  y.  Territory,  60  P. 

Ala.  9;    Sherrill  v.  State,  35  So.  129,      876,  7  Ariz.  120. 
133  Ala.  3;   Jarvis  y.  State,   34  Sa  02  People  y.   Wong   Hing,   151   P. 

1159,  28  Cal.  App.  230. 
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if  one  person  assails  another  violently  with  a  dangerous  weapon 
likely  to  kill,  and  which  does  in  fact  destroy  the  life  of  the  person 
assailed,  the  natural  presumption  is  that  such  assailant  intended 
death,  or  other  great  bodily  harm.  In  the  absence  of  evidence  to 
the  contrary  this  presumption  must  prevail*** 

13029(5).    Colorado 

The  court  instructs  the  jury,  as  to  the  question  of  intent,  that  it 
devolves  upon  the  people  to  prove  that  intent  to  your  satisfaction, 
beyond  a  reasonable  doubt,  but  such  intent  need  not  be  proved  by 
direct  and  positive  evidence.  If  a  sane  person  uses  upon  the  body 
of  another  a  deadly  and  dangerous  weapon  from  which  death  may 
result,  you  are  at  liberty  to  presume  that  death  was  intended,  but 
such  presumption  is  one  of  fact  and  not  one  of  law.** 
*  The  jury  are  instructed  that  when  the  killing  is  done  with  a  dead- 
ly weapon,  or  weapon  calculated  to  produce,  and  actually  pro- 
ducing death,  malice  may  be  legitimately  inferred  in  the  absence  of 
proof  that  the  act  was  done  in  necessary  self-defense  or  upon  suffi- 
cient provocation  or  cause,  and  the  presumption  in  such  case  will 
be  that  the  act  was  voluntary  and  committed  with  malice  afore- 
thought.** 

i  3029(6).    Dolawaro 

The  court  instructs  the  jury  that  the  deliberate  selection  and  use 
of  a  deadly  weapon  such  as  a  pistol,  knife  or  razor,  is  a  circumstance 
which,  in  the  absence  of  satisfactory  evidence  to  the  contrary,  in- 
dicates the  existence  in  the  mind  of  the  person  committing  the  act  of 
a  deliberately  formed  design  to  kill.** 

The  court  instructs  the  jury  that,  if  death  ensues  from  an  un- 
lawful and  cruel  act  of  violehce  on  the  part  of  the  slayer,  in  the 
absence  of  adequate  or  sufficient  provocation,  the  law  implies  that 
such  act  was  done  with  malice.  Where  the  killing  is  shown  to  have 
been. done  with  a  deadly  weapon,  it  is  presumed  to  have  been  done 
maliciously,  in  the  absence  of  evidence  to  the  contrary,  and  the 
burden  of  showing  the  contrary  is  on  the  accused.*' 

You  are  instructed  that,  where  the  killing  is  shown  to  have  been 
done  with  a  deadly  weapon,  such  as  a  gun,  it  is  presumed  to  have 
been  done  maliciously,  in  the  absence  of  evidence  to  the  contrary, 
and  the  burden  of  showing  the  contrary  is  on  the  accused,  for  the 


••  People  V.  Webster,  109  P.  637,  13 
Cal.  App.  348. 

•4  DUlulo  v.  People^  138  P.  33,  50 
Colo.  339. 

«5  Young  V.  People,  130  P.  1011,  64 
Colo.  293.  This  instruction  leaves 
the  question  of  malice  to  the  Jury  on 
all  the  facts  of  the  case,  although  to 
guard  against  any  possible  misappre- 


hension on  this  account  It  may  bo 
weU  to  also  instruct  that  the  ques- 
tion  of  malice  is  one  of  fact,  for  the 
jury  to  determine  from  the  evidence 
under  the  instructions  of  the  court 

«•  State  V.  Prettyman,  100  A.  476, 
6  Boyce,  452. 

«T  State  V.  Prettjman,  100  A.  476,  0 
Boyce,  452. 
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usual  and  probable  consequences  of  the  act  are  presumed  in  law 
to  have  been  intended  by  the  person  using  the  deadly  weapon.  If 
death  is  produced  by  the  use  of  a  deadly  weapon,  great  must  be  the 
provocation  to  reduce  the  killing  from  murder  to  manslaughter.** 
You  are  instructed  that,  when  a  man  voluntarily  selects  a  deadly 
weapon,  as  a  sharp  or  heavy  instrument  or  firearm,  and  willfully 
uses  it  against  another  in  an  unlawful  manner,  and  in  a  way  and 
under  circumstances  that  directly  tend  to  great  bodily  harm  or  that 
imperil  human  life,  the  jury  may  find  that  he  intended  murder,  for 
it  is  a  principle  of  law  that  every  man  is  presumed  to  intend  the 
natural  and  probable  consequences  of  his  own  voluntary  and  willful 
acts.** 

§  3029(7).    Qeorgfa 

You  are  instructed  that,  If  you  find  in  this  case  a  homicide  is 
proved  to  have  been  committed  by  the  person  charged,  with  an  in- 
strument which  the  jury  find  was,  in  the  manner  in  which  it  was 
used  on  the  occasion  in  question,  a  weapon  likely  to  produce  death, 
the  law,  from  the  use  of  such  weapon  in  that  manner,  presumes 
malice  and  the  intent  to  kill.'* 

The  jury  are  instructed  that,  where  a  dangerous  and  deadly 
weapon  is  used  with  violence  upon  the  person  of  another,  and  this 
has  a  direct  tendency  to  destroy  life  or  to  do  some  great  bodily 
harm  to  the  person  assailed,  the  intention  to  take  life,  or  do  some 
great  bodily  harm,  is  a  necessary  conclusion  from  the  act.'^ 

§  3029(8).    Indiana 

You  are  instructed  that,  if  you  should  find  from  all  the  evidence 
in  the  case  beyond  a  reasonable  doubt  that  the  defendant  did 

shoot  and  kill ,  using  a  deadly  \freapon  in  such  manner  as  was 

likely  to  and  did  produce  death,  the  purpose  on  the  part  of  the 
defendant  to  kill  may  be  inferred  from  the  act  itself;  and  if  you 
should  further  find  from  all  the  evidence,  beyond  a  reasonable  doubt, 
that  the  killing  was  done  purposely,  without  sufficient  justification, 
legal  excuse,  or  reasonable  provocation,  then  malice  may  also  be 
inferred  from  such  act.'* 

The  jury  are  instructed  that  a  mortal  wound  given  with  a  deadly 
weapon,  in  the  previous  possession  of  the  slayer,  without  any  or 
upon  very  slight  provocation,  is  prima  facie  willful  and  premedi- 
tated.'* 

>B  state  T.  Naylor,  90  A.   880,  5  cumstances  of  mitigation  or  ezculpa- 

Boyce,  99.  tlon. 

«»  State  v.  De  Paolo,  84  A.  218,  3  ^i  Vann  y.  State,  9  S.  B.  945,  83 

Boyce,  176.  Ga.  44. 

70  Flanagan  v.  State,  09  S.  E.  171,  '2  Morgan  v.  State,  ISO  N.  B.  628; 

135     Ga.    221.    This    instruction    is  Coolman  v.  State,  72  N.  E.  568,  163 

proper,  where  the  evidence  Is  suffl-  Ind.  503. 

dent  to  authorize  the  finding  of  the  ts  Rigsby  v.  State,  91 K  E.  923,  174 

homicide,    unaccompanied    with    cir-  lud.  284. 
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i  3029(9).    iowa 

The  jury  are  instructed  that  express  malice  may  be  shown  by  the 
exercJse  of  such  conduct  in  a  transaction  complained  of  as  to  in- 
dicate a  wicked  mind  or  malignant  heart.  Malice  may  be  implied 
from  the  unlawful  use  of  a  deadly  weapon  in  a  manner  calculated 
to  take  the  life  of  another  human  being.  A  deadly  weapon  may  be 
any  instrument  capable  of  producing  death  from  the  manner  in 
which  it  is  used  in  a  given  case.'* 

You  are  instructed  that  the  intent  with  which  an  act  is  done  is 
an  act  or  emotion  of  the  mind  seldom,  if  ever,  capable  of  direct  and 
positive  proof,  but  it  is  to  be  arrived  at  by  such  just  and  reasonable 
deductions  or  inferences  from  the  acts  and  facts  proved  as  the 
guarded  judgment  of  a  candid  and  cautious  man  would  ordinarily 
draw  therefrom.  The  law  warrants  the  presumption,  or  inference, 
that  a  person  intends  the  results  or  consequences  to  follow  an 
act  which  he  intentionally  commits,  which  ordinarily  do  follow 
such  acts.  If  a  person  make  an  assault  on  another  with  a  deadly 
weapon  and  death  ensues,  the  presumption  is  warranted  that  he 
intended  to  commit  murder,  if  there  is  no  evidence  tending  to  show 
that  he  intended  a  lesser  injury.  If  you  find  the  defendant  commit- 
ted the  assault,  it  will  be  your  duty  from  the  evidence  to  determine 
his  intent  in  so  doing  by  the  surrounding  circumstances  and  all 
the  evidence  in  the  case  before  you  which  tends  to  show  the  in- 
tent.'*^ 

§  3029(10).    Kaasa8 

The  jury  are  instructed  that  when  the  killing  is  done  with  a 
deadly  weapon,  or  a  weapon  calculated  to  produce  death,  malice 
may  be  legitimately  inferred,  in  the  absence  of  proof  that  the  act 
was  done  in  necessary  self-defense  or  upon  sufficient  provocation 
or  cause;  and  the  presumption  in  such  case  will  be  that  the  act 
was  voluntarily  committed  with  malice  aforethought.''* 

i  3029(11).    Miohlgan 

You  are  instructed  that  it  is  the  law  that  death  resulting  from 
an  assault,  in  the  absence  of  any  proof  to  the  contrary,  is  presumed 
to  be  felonious,  either  murder  or  manslaughter.  And  where  the 
death  is  shown  to  have  resulted  from  the  use  of  a  deadly  weapon, 
in  the  absence  of  any  proof  to  the  contrary,  in  the  absence  of  any 
testimony  in  relation  to  that,  the  presumption  is  that  the  death  was 
inflicted  with  malice,  with  malice  aforethought  in  causing  the 
death,  in  the  assault." 

T*  State  V.  Christ,  177  N.  W.  54.  t«  State  .v.  Dull,  74  P.  235,  67  Kan. 

T»  State  V.  Teale,  135  N.    W.  408,      793. 
154  Iowa,  677a  '^  People  y.  Collins,  131  N.  W.  7S, 

106  Mich.  4. 
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i  3029(12).    Missouri 

You  are  further  instructed  if  you  find  from  the  evidence  that  the 
defendants,  acting  jointly  with  a  common  intent  or  either  one  act- 
ing alone,  did  assault  and  wound  the  said with  a  deadly 

weapon,  to  wit,  a  weapon  which  as  used  was  likely  to  produce  death 

in  a  vital  part  of  the  body  of  the  said ,  without  just  cause  or 

provocation,  then,  unless  the  facts  and  circumstances  in  evidence 
satisfy  you  to  the  contrary,  the  law  will  presume  and  you  should 
so  find  that  the  assault  was  made  with  malice  aforethought  and 
with  intent  to  kill,  by  the  defendants  so  acting  jointly  with  a  com- 
mon intent,  or  by  either  one  so  acting  alone.  Whether  the  piece 
of  wood  as  used  was  a  deadly  weapon,  and  whether  such  weapon 
was  used  in  such  a  manner  and  with  such  intent  by  the  defendants,, 
or  either  of  them,  on  the  occasion  under  consideration,  are  matters 
to  be  determined  by  you  from  all  the  facts  and  circumstances  in 
the  case.'* 

The  court  further  instructs  the  jury  that  he  who  willfully  (that 
is,  intentionally)  uses  upon  another,  at  some  vital  part,  a  deadly 
weapon,  as  a  loaded  shotgun,  must,  in  the  absence  of  qualifying 
facts,  be  presumed  to  know  that  the  effect  is  likely  to  be  death,  and, 
knowing  this,  must  be  presumed  to  intend  the  death  which  is  the 
probable  and  ordinary  consequence  of  such  an  act;  and,  if  such 
deadly  weapon  is  used  without  jiist  cause  or  provocation,  he  must 
be  presumed  to  do  it  wickedly  or  from  a  bad  heart.  If,  therefore, 
the  jury  believe  from  the  evidence  that  the  defendant  took  the  life 

of by  shooting  him  in  a  vital  part  with  a  shotgun  loaded 

with  gunpowder  and  leaden  balls,  with  a  manifest  design  to  use 
such  weapon  upon  him,  and  with  sufficient  time  to  deliberate  and 
fully  form  the  conscious  purpose  to  kill,  and  without  sufficient  rea- 
son or  cause  or  provocation,  then  such  killing  is  murder  in  the 
first  degree;  and  while  it  devolves  upon  the  state  to  prove  the 
willfulness,  deliberation,  premeditation,  and  malice  aforethought, 
all  of  which  are  necessary  to  constitute  murder  in  the  first  degree^ 
yet  these  need  not  be  proven  by  direct  evidence,  but  may  be  de- 
duced from  all  the  facts  and  circumstances  attending  the  killing,, 
and,  if  the  jury  can  satisfactorily  and  reasonably  infer  their  exist- 
ence from  all  the  evidence,  they  will  be  warranted  in  finding  the 
defendant  guilty  of  murder  in  the  first  degree.''* 

You  are  instructed  that  willfully  means  intentionally,  not  acci- 
dentally. In  the  absence  of  qualifying  facts  and  circumstances,  the 
law  presumes  that  a  person  intends  the  ordinary  and  probable  re- 
sult of  his  acts.    If  you  believe  from  the  evidence  beyond  a  rea- 

T8  state  v.  Wansong,  195  S.  W.  999,  159  Mo.  178.  See  State  ▼.  Grant,  15^ 
271  Mo.  50.  Mo.  57,  53  S.  W.  432;  State  V.  Beed». 

78  State  y.  Hudcq^eth,  60  S.  W.  13G,     23  S.  W.  886,  117  Mo.  604. 
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sonable  doubt  that  the  defendant  with  a  pistol,  shot in  a 

vital  part,  and  killed  him,  you  will  find  that  the  defendant  intended 
to  kill  him,  unless  the  facts  and  circumstances  given  in  the  evidence 
show  the  contrary.** 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

the  defendant  intentionally  killed by  hitting  him  over  the 

head  with  the  stick  mentioned  in  evidence,  and  that  such  stick  was 
a  deadly  weapon,  then  the  law  presumes  that  such  killing  was  mur- 
der in  the  second  degree,  in  the  absence  of  evidence  to  the  con- 
trary.** 

You  are  instructed  that,  in  order  to  convict  the  defendant  of  mur? 
der  in  the  first  degree,  you  must  believe  and  find  from  the  evidence 
that  defendant  not  only  shot  deceased,  intentionally,  but  that  he 
shot  her  intending  to  kill  her.  In  this  connection,  however,  you 
are  instructed  that  in  the  absence  of  qualifying  facts  and  circum- 
stances a  person  is  presumed  to  have  intended  the  natural,  ordi- 
nary, and  probable  result  of  his  acts.  Wherefore,  if  you  believe 
from  the  evidence  that  defendant  intentionally  shot  deceased  in 
a  vital  part  with  a  deadly  weapon,  to  wit,  a  loaded  pistol,  from  which 
death  ensued,  you  will  find  that  he  intended  to  kill,  unless  the  facts 
and  circumstances  gfiven  in  evidence  show  to  the  contrary,** 

I  3029(13).    Nobruka 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  while  sane,  inten- 
tionally assaulted  his  wife  with  a  deadly  weapon,  in  suclf  manner 
and  at  such  places  upon  her  body  as  would  have  a  natural  and  prob- 
able tendency  to  cause  her  death,  then  the  presumption  would  be 
that  defendant  intended  the  natural  and  probable  consequences  of 
his  acts.** 

(  3029(14).    N«w  Jertey 

You  are  instructed  that  the  intention  to  take  life  may  be  presumed 
from  the  use  of  a  deadly  weapon,  a  weapon  calculated  to  extin- 
guish life.  It  is  to  be  presumed  that  the  person  who  uses  the  weap- 
on intended  to  execute  the  work  which  the  weapon  was  calculated 
to  accomplish.** 

(  3029(15).    Ohio 

The  jury  are  instructed  that  a  man  shall  be  taken  to  intend  that 
which  he  does,  or  which  is  the  immediate  or  necessary  consequence 
of  his  act,  and  if  the  jury  believe  from  the  evidence  in  this  case  that 
the  defendant,  with  a  deadly  weapon  in  his  possession,  without 

•  I  State  V.  Silk,  44  S.  W.  764,  46  »»  State  ▼.  Langford.  8  S.  W.  237. 

S.  W.  1)5S).  145  Mo.  240.  95  Mo.  07,  6  Am.  St  Rep.  26. 

«-'  State  V.  May,  43  S.  W.  637,  142  «*  Phllbrlck  v.  State.  179  N.  W.  398. 

Mo.  135.  8c  state  ▼.  Maionl,  74  A.  526,  78  N. 

J.  Law,  339,  20  Ann.  Gas.  204. 
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any,  or  upon  very  slight,  provocation,  gave  to  the  deceased  a  mortal 
wound,  then  said  defendant  is  prima  facie  guilty  of  willful,  delib- 
erate, and  premeditated  killing,  and  the  burden  then  rests  upon 
defendant  to  show  extenuating  circumstances,  eind  unless  defend- 
ant has  proved  such  extenuating  circumstances,  or  unless  such  cir- 
cumstances appear  from  the  case  made  by  the  state,  the  jury  must 
find  defendant  guilty  of  murder  in  the  first  degree.** 

§  3029(16).    Oregoii 

I  instruct  you  that  if,  after  a  consideration  of  the  evidence  and 
the  instructions  of  the  court,  you  believe  beyond  a  reasonable  doubt 
that  the  defendant  committed  the  acts  charged  in  the  indictment, 
no  specific  intent  need  be  proved  other  than  such  as  may  be  em- 
braced in  the  act  of  making  an  assault  with  a  dangerous  weapon .•' 

§  3029(17).    Pennsylvania 

You  are  instructed  that,  if  the  evidence  clearly  establishes  the 
killing  of  the  deceased  purposely  with  a  deadly  weapon,  an  illegal 
homicide  of  some  kind  is  established,  and  the  burden  then  falls 
on  the  prisoner,  and  not  on  the  commonwealth,  to  show  that  it 
was  excusable.  If,  then,  his  extenuation  is  in  doubt,  he  cannot  be 
acquitted  of  all  crime,  but  must  be  convicted  of  homicide  in  some 
one  of  its  grades.** 

i  3029(18).    South  Carolina 

You  are  instructed  that  malice  may  be  implied  from  an  unlaw- 
ful use  of  a  deadly  weapon — ^not  from  the  mere  circumstance  that 
a  deadly  weapon  is  used,  because  a  man  may  use  it  in  self-defense; 
but  it  is  the  unlawful  use  of  a  deadly  weapon,  whereby  life  is  taken, 
from  which  the  law  presumes  malice.  Therefore,  the  law  presumes 
malice  from  the  unlawful  use  of  a  deadly  weapon,  whereby  life  is 
taken.** 

§  3029(19).   Virginia 

You  are  instructed  that  a  mortal  wound  given  with  a  deadly 
weapon  in  the  previous  possession  of  the  slayer,  without  any  or 
upon  slight  provocation,  is  prima  facie  willful,  deliberate,  and  pre- 
meditated killing,  and  throws  upon  the  defendant  the  necessity  of 
proving  extenuating  circumstances.** 

§  3029(20).    West  Virginia 

The  court  instructs  the  jury  that  although  you  may  believe  from 
the  evidence  in  this  case  that  the  defendant  gave  to  the  deceased 

8«  Carr  v.  State,  21  Ohio  Clr.  Ot.  «»  State  v.  Foster,  45  S.  B.  1,  66  S. 

R.  43.  0.  469. 

ST  State  V.  Selby,  144  P.  657,  73  Or.  •©  Stapleton  v.  Ck>mmonwealth,  96 

37a  S.  E.  801,  123  Va.  825;    Horton  v. 

88  Commonwealth  t.  Calboun,  86  A.  Commonwealth,  38  S.  E.  184,  99  Va. 

472,  238  Pa.  474.  848 ;     Longley  y.  CommonweaKh,  37 

S.  £.  339,  99  Va.  807. 
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the  knife  wound  that  caused  his  death,  and  though  you  further 
believe  that  it  was  done  with  a  dangerous  and  deadly  weapon,  yet 
if  you  also  believe  from  the  evidence  that  he,  the  defendant,  acted 
from  sudden  passion  brought  about  by  being  assaulted,  struck  and 
beaten  by  the  deceased  without  fault  on  the  part  of  defendant,  and 
after  he  had  declined  to  engage  in  a  fight  with  deceased,  and  that 
the  defendant  in  so  wounding  the  deceased  was  not  actuated  by 
antecedent  malice,  then  you  cannot  presume  malice  from  the  mere 
fact  alone  that  the  killing  was  done  with  a  deadly  weapon.^^ 

i  3029(21).   Wisconsin 

The  jury  are  instructed  that,  on  the  question  of  design  or  inten- 
tion, the  law  presumes  that  a  reasonable  person  intends  all  the  nat- 
ural, probable,  and  usual  consequences  of  his  act;  that  when  one 
person  assaults  another  violently  with  a  dangerous  weapon  likely 
to  kill,  not  in  self-defense  and  not  in  sudden  heat  of  passion  caused 
by  provocation  apparently  sufficient  to  make  passion  irresistible 
or  involuntary,  and  the  life  of  the  party  thus  assaulted  is  actually 
taken  in  consequence  of  such  assault,  then  the  legal  and  natural 
presumption  is  that  death  or  great  bodily  harm  was  intended,  and 
in  such  case  the  law  implies  malice,  and  such  killing  would  be  mur- 
der.w 

§  3030.    Same — Direction  of  weapon  .against  a  vital  part 

§  3030(1).    Indiana 

The  jury  are  instructed  that  a  man  is  presumed,  in  law,  to  in- 
tend the  natural  and  probable  consequences  of  his  own  unlawful 
act,  and  therefore,  if  one  purposely  shoots  another  with  a  deadly 
weapon,  at  or  near  a  vital  part,  and  in  such  a  manner  that  death 
would  probably  ensue,  the  jury  would  be  justified  in  believing  or 
finding  that  the  defendant  intended  to  kill  the  prosecuting  witness ; 
that  is,  they  may  so  believe  or  find,  even  though  death  did  not 
ensue,  and  the  defendant  stated  that  he  did  not  intend  to  kill  him.** 

§  3030(2).    Missouri 

You  are  further  instructed  that  if  one  person  intentionally  uses 
upon  another  a  deadly  weapon  (that  is,  a  weapon  which,  as  used, 
is  likely  to  produce  death)  at  a  vital  part  of  the  body,  and  in  such 
a  manner  that  death  is  likely  to  result,  he  is  presumed  by  such  use 
to  have  intended  to  kill,  and  if  he  so  uses  such  weapon  without  just 
cause  or  provocation  he  is  presumed  to  have  acted  with  malice 
aforethought.  Whether  the  said  revolver  pistol  was  a  deadly 
weapon  and  whether  such  weapon  was  used  in  such  a  manner  and 

•1  State  y.  Donahue,  90  S.  E.  834,  ••  Newport  y.  State,  39  N.  B.  926. 

79  W.  Va.  260.  140  Ind.  299. 

•2  Anderson  y.   State,  114    N.   W. 
112, 133  wis.  601« 
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with  such  intent  by  the  defendant  on  the  occasion  under  considera- 
tion, are  matters  to  be  determined  by  you  from  all  the  facts  and 
circumstances  in  the  case.** 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant  intentionally   struck  and  mortally  wounded 

in  a  vital  part  with  billiard  cues,  and  that  said  billiard  cues 

were  dangerous  and  deadly  weapons,  the  law  presumes  that  the 
killing  was  murder  in  the  second  degree,  in  the  absence  of  proof 
to  the  contrary,  and  it  devolves  upon  the-  defendant  to  adduce  evi- 
dence to  meet  or  repel  that  presumption,  unless  the  same  has  been 
met  and  overcome  by  evidence  introduced  by  the  state.** 

The  court  instructs  the  jury  that  the  law  presumes  that  a  per- 
son intends  the  natural  and  probable  consequences  of  his  acts,  and 
if  you  believe  from  the  evidence  in  the  case  that  the  defendant  as- 
saulted with  a  deadly  weapon,  a  loaded  pistol, ,  in  a  vital  part 

of  the  body,  the  law  presumes  that  defendant  intended  to  kill  him.** 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  willfully,  that  is  intentionally,  used  upon 
said ,  at  some  vital  part,  a  deadly  weapon,  as  a  loaded  revolv- 
er or  pistol,  in  the  absence  of  qualifying  facts,  defendant  must  be 
presumed  to  know  that  the  eflfect  is  likely  to  be  deadly,  and  know- 
ing this  must  be  presumed  to  intend  death,  which  is  the  probable 
and  ordinary  consequence  of  such  an  act,  and  if  such  deadly  weap- 
on is  used  without  just  cause  or  provocation  he  must  be  presumed 
to  do  it  wickedly,  or  from  a  bad  heart ;  and  if  the  jury  believe  that 

defendant  took  the  life  of ,  by  shooting  him  in  a  vital  part 

with  a  revolver  or  pistol  with  a  manifest  design  to  use  such  weapon 
upon  him,  and  with  sufficient  time  to  deliberate  and  fully  form  the 
conscious  purpose  to  kill,  and  without  sufficient  reason,  or  cause, 
or  extenuation,  then  such  killing  is  murder  in  the  first  degree,  and 
whilst  it  devolves  on  the  state  to  prove  the  willfulness,  delibera- 
tion, and  malice  aforethought,  all  of  which  are  necessary  to  consti- 
tute murder  in  the  first  degree,  yet  these  need  not  be  proved  by 
direct  evidence,  but  may  be  deduced  from  all  the  facts  and  circum- 
stances attending  the  killing,  and  if  the  jury  are  satisfied  and  rea- 
sonably infer  their  existence  from  all  the  evidence,  they  will  be 
warranted  in  finding  defendant  guilty  of  mtlrder  in  the  first  degree.*' 

S  3030(3).    Nebraska 

You  are  instructed  that,  in  case  of  homicide,  the  law  presumes 
malice  from  the  unlawful  use  of  a  deadly  weapon  upon  a  vital  part ; 
and  when  the  fact  of  unlawful  killing  or  shooting,  causing  death, 

»*  State  v.  Wilson,  103  S.  W.  110,  »•  State  r.  Grant,  45  S.  W.    1102, 

126  Mo.  App.  802.  144  Mo.  56. 

•B  State  T.  Smith,  65  S.  W.  270, 164  9^  State  v.  Wisdom,  84  Mo.  177. 

Mo.  567. 
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is  proved,  and  no  evidence  tends  to  show  express  malice,  on  the  one 
hand,  or  any  justification,  mitigation,  or  excuse,  on  the  other,  the 
law  implies  malice,  and  the  oflFense  is  then  murder  in  the  second 
degree.  You  are  instructed  that  in  law  a  loaded  gtin  is  a  deadly 
weapon,  and  if  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant  wantonly  and  cruelly,  and  without  justifica- 
tion or  excuse,  shot  and  caused  the  death  of with  a  deadly 

weapoh,  then  the  law  presumes  such  shooting  was  done  malicious- 
ly, unless  you  believe  from  the  evidence  it  was  done  without  mal- 
ice.**    ' 

4 

(  3030(4).    PoQwylvaila 

You  are  instructed  that  the  intent  to  kill  can  be  found  from  the 
acts  and  declarations  and  the  conduct  of  the  slayer  at  or  just  im- 
mediately before  the  commission  of  the  offense,  and  the  character 
of  the  weapon  used,  and  the  part  of  the  body  on  which  the  wound 
was  inflicted.  One  who  uses,  upon  the  person  of  another  at  some 
vital  point  of  the  body,  with  a  manifest  intention  to  use  it,  a  deadly 
weapon  such  as  a  gun,  must,  in  the  absence  of  qualifying  facts,  be 
presumed  to  intend  the  death  of  that  person,  which  is  the  ordinary 
result  or  consequence  of  the  use  of  discharging  of  such  a  weapon 
upon  the  body  of  another.** 

You  are  instructed  that  when  a  man  uses  a  g^n  loaded  with  pow- 
der and  shot  and  aimed  at  a  vital  part  of  the  body  of  another  and 
discharges  it,  he  must  be  presumed  to  know  that  death  is  likely  to 
follow.*  . 

§  3031.    Presumption  and  burden  of  proof  as  to  degree  of  offense 
where  hc»nicide  by  defendant  established 

(  3031(1).    United  States 

The  jury  are  instructed  that  the  law  says  we  have  no  power  to 
ascertain  the  certain  condition  of  a  man's  mind.  The  best  we  can 
do  is  to  infer  it  more  or  less  satisfactorily  from  his  acts.  A  person  is 
presumed  to  intend  what  he  does.  A  man  who  performs  an  act 
which  it  is  known  will  produce  a  particular  result  is,  from  our  com- 
mon experience,  presumed  to  have  anticipated  that  result,  and  to 
have  intended  it.  Therefore  we  have  a  right  to  say,  and  the  law 
says,  that  when  a  homicide  is  committed  by  weapons  indicating 
design,  that  it  is  not  necessary  to  prove  that  such  design  existed 
for  any  definite  period  before  the  fatal  blow  was  struck.  From  the 
very  fact  of  a  blow  being  struck,  from  the  very  fact  that  a  fatal 
bullet  was  fired,  we  have  the  right  to  infer  as  a  presumption  of 

»•  Kastner  y.  State,  79  N.  W.  713,  ^  Gommonwealtli  r.  Knox,  106  A. 

58  Neb.  767.  634,  262  Pa.  42& 

99  (Commonwealth  v.  Knox,  105  A. 
684,  262  Pa.  42& 
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fact  that  the  blow  was  intended  prior  to  the  striking,  although  at  a 
period  of  time  inappreciably  distant.* 

$3031(2).    Florida 

You  are  instructed  that  the  law  presumes  a  sober  man  to  intend 
what  he  does,  but  the  law  does  not  presume  a  killing  with  a  pre- 
meditated design.  This,  like  every  other  element  of  murder  in  the 
first  degree,  is  to  be  inferred  by  the  jury  from  the  facts  proved  be- 
yond a  reasonable  doubt.* 

§  3031(3).    Montana 

The  jury  are  instructed  that,  upon  a  trial  for  murder,  the  com- 
mission of  the  homicide  being  proved,  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  it,  devolves  upon 
defendant,  unless  the  evidence  of  the  prosecution  tends  to  show 
that  the  crime  committed,  if  there  was  one,  only  amounts  to  man- 
slaughter, or  that  the  defendant  was  justifiable  or  excusable.* 

{  3031(4).    New  Jersey 

The  jury  are  instructed  that  the  presumption  in  all  cases  of  crim- 
inal homicide  is  that  it  is  murder  in  the  second  degree.  The  burden 
is  on  the  defendant  to  show  facts  in  mitigation  which  might  reduce 
it  down  to  manslaughter,  and  there  is  nothing  in  the  case  of  the 
kind.  The  reason  for  it  is  perfectly  evident,  because  the  defendant 
denies  that  he  was  guilty  of  setting  fire  to  deceased.  They  have  not 
offered  any  evidence  to  reduce  or  mitigate  such  action,  because  they 
deny  that  it  was  done,  so  you  do  not  have  to  consider  that  part 
of  it  at  all.  The  manslaughter  feature  of  the  case  is  not  here  con- 
cerned in  the  least.  If  you  find  that  this  man  set  the  fire  himself,  it 
would  be  murder  of  the  one  degree  or  the  other .*^ 

§  3031(5).    North  Carolina 

You  are  instructed  where  the  killing  is  admitted  or  proved,  noth- 
ing else  appearing,  no  presumption  is  raised  that  it  is  murder  in 
the  first  degree;  and,  unless  the  circumstances  show  beyond  a 
reasonable  doubt  that  there  was  a  deliberate,  premeditated,  precon- 
ceived design  to  take  life,  it  is  murder  in  the  second  degree.' 

The  jury  are  instructed  that,  if  the  jury  are  not  satisfied  beyond 
a  reasonable  doubt  that  the  killing  was  done  willfully,  deliberately, 
and  with  premeditation,  then  you  will  inquire  whether  the  killing 
is  murder  in  the  second  degree.  In  this  case,  if  the  jury  are  satis- 
fied beyond  a  reasonable  doubt  that  the  defendant  killed  the  deceas- 

2  Allen  v.  U.  S.,  17  S.  Ot  154,  164  •  State  v.  Leo,  77  A.  623,  80  N.  J. 

V.  S.  492,  41  L.  Ed.  528.  Law,  21. 

s  Cook  V.  State,  35  So.  065,  46  Fla.  «  State  ▼.  Hicks,  34  S.  B.  247,  125 

20.  N.  C.  636. 

«  State  7.  Bess,  199  P.  426. 
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ed  by  burning,  then  the  burden  is  shifted  to  the  defendant  to  show 
that  it  is  not  murder  in  the  second  degree.' 

S  3031(6).    PMnsylvanla 

You  are  instructed  that,  if  you  find  that  the  defendant  killed 

,  the  presumption  against  him  rises  no  higher  than  murder 

of  the  second  degree,  until  it  is  shown  by  the  commonwealth^  be- 
yond a  reasonable  doubt,  to  be  murder  of  the  first  degree.  It 
therefore  lies  on  the  commonwealth  to  satisfy  the  jury  of  these 
facts  and  circumstances  which  indicate  the  deliberate  intention  to 
kill  and  the  cool  depravity  of  heart  and  conscious  purpose  which 
constitute,  as  before  stated,  the  crime  of  murder  of  the  first  degree.* 

S  3031(7).    Virginia 

You  are  instructed  that  every  homicide  in  this  state  is  jSresumed 
in  law  to  be  murder  in  the  second  degree,  and,  in  order  to  elevate 
the  offense  to  murder  in  the  first  degree,  the  burden  of  proof  is  on 
the  commonwealth,  and  to  reduce  the  offense  to  manslaughter  the 
burden  of  proof  is  on  the  prisoner.* 

(  3031(8).   Washiiigtoii 

The  court  instructs  you  as  a  matter  of  law  that  if  a  homi- 
cide— that  is,  the  killing  of  one  human  being  by  another — is  proved 
beyond  a  reasonable  doubt,  as  explained  to  you,  the  presumption  of 
the  law  is  that  it  is  murder  in  the  second  degree ;  and,  if  the  state 
would  elevate  it  to  that  of  murder  in  the  first  degree,  it  must  es- 
tablish all  the  statutory  characteristics  of  murder  in  the  first  de- 
gree from  the  evidence  and  beyond  a  reasonable  doubt;  that,  on  the 
other  hand,  if  the  defendant  would  reduce  it  to  manslaughter,  or 
justify  it,  the  burden  is  upon  the  defendant  so  to  do.  This  burden 
on  the  defendant  is  sustained,  if,  from  all  the  evidence  in  the  case, 
or  want  of  evidence  in  the  case,  you  entertain  a  reasonable  doubt 
as  to  the  defendant's  guilt.^* 

S  3031(9).    West  VIrglala 

The  court  instructs  the  jury  that  where  a  homicide  is  proved,  the 
presumption  is  that  it  is  murder  in  the  second  degree,  and  the 
burden  is  on  the  state  of  showing  that  it  is  murder  in  the  first  de- 
gree, and  upon  the  accused  of  showing  that  it  was  without  malice, 
and  is,  therefore,  only  manslaughter,  or  thait  he  acted  lawfully  and 
is  therefore  not  guilty,  and  in  arriving  at  a  verdict  in  this  case  as 
to  the  degree  of  guilt,  if  any,  the  jury  should  take  into  consideration 
all  the  evidence,  both  that  for  the  state  and  defense.^^ 

T  state  V.  Hicks,  34  S.  E.  247,  125  B.  340,  99  Va.  807;   Hodges  v.  C3om- 

N.  C.  636.  monwealth,  15  S.  E.  513,  89  Va.  265. 

a  Ck)minonwealth  T.  Morrlscm,  109  ^o  State  ▼.  Totten,  121  P.  70,  67 

A.  878,  266  Pa.  223.  Wash.  192. 

»  Longley  y.  Commonwealth,  37  S*  ^^  State  v.  Gravely,  66  S.  E.  503,  66 
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The  jury  are  instructed  that,  where  a  homicide  Is  proved,  the 
presumption  is  that  it  is  murder  in  the  second  degree.  If  the  state 
would  elevate  it  to  murder  in  the  first  degree  she  must  establish  the 
characteristics  of*  that  crime,  and  if  the  defendant  would  reduce  it 
to  manslaughter  the  burden  is  on  him  to  do  so.^* 

§  3032.    Presumption  that  fresh  provocation  influenced  defendant 
rather  than  old  grudge 

{  3032  ( I ) .    i  ndiaB  TMTltory 

The  jury  are  instructed  that,  although  the  evidence  may  show 

that  at  some  time  previous  to  the  killing  of the  defendant 

had  malice  towards  the  deceased,  yet  if  it  further  appears  from  the 
evidence  that  subsequently  to  such  time  the  said  malice  on  the 
part  of  the  defendant  was  abandoned  by  him,  and  friendly  relations 
between  the  deceased  and  the  defendant,  as  far  as  defendant  was 
concerned,  were  established,  then  the  law  will  not  presume  that  the 
killing  of  the  deceased  by  the  defendant  was  upon  former  malice, 
•  and  the  jury  will  in  that  event  determine  the  guilt  of  the  defendant 
without  reference  to  such  preconceived  malice  of  the  defendant.^* 

§  3032(2).    WMt  Virginia 

The  court  instructs  the  jury  that  where  a  homicide  has  been  com- 
mitted, and  it  appears  from  the  evidence  that  there  was  an  old 
grudge  existing  between  the  parties,  but  that  at  the  time  of  the 
homicide  there  was  a  fresh  and  sudden  provocation  given  by  the 
deceased  to  the  defendant,  then  the  law  presumes  that  such  kill- 
ing was  caused  by  such  fresh  provocation  and  not  due  to  the  old 
grudge.^* 

§  3033.    Burden  of  {Mroof  with  respect  to  issue  of  self-defense 

f  3033(1).   Alabama 

The  jury  are  instructed  that  it  is  not  necessary  under  the  evi- 
dence in  this  case  that  defendant  should  have  been  actually  in  dan- 
ger of  death  or  g^eat  bodily  harm  at  the  time  he  killed  deceased,  or 
that  retreating  would  have  really  increased  his  peril  in  order  for  him 
to  have  been  justified  in  shooting  deceased ;  he  had  the  right  to  act 
on  the  appearance  of  things.  If  the  circumstances  attending  the 
killing  are  such  as  to  justify  a  reasonable  belief  that  defendant  was 
in  danger  of  great  bodily  harm  or  death,  and  that  he  could  not 
have  retreated  without  adding  to  his  peril,  and  he  honestly  believed 
such  to  be  the  case,  then  he  had  a  right  to  shoot  deceased  in  his 
own  defense,  although,  as  a  matter  of  fact,  he  was  not  in  actual 
danger,  and  retreat  would  not  have  endangered  his  personal  safety. 

W.  Va.  375;   State  v.  TraU,  53  S.  E3.  is  Watklns  v.  United  States,  41  S. 

17,  59  W.  Va.  175.  W.  1044, 1  Ind.  T.  364. 

IS  State  ▼.  Gain,  20  W.  Va.  679.  ^*  State  v.  Manns,  37  S.  B.  618,  48 

W.  Va.  480. 
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And  if  the  jury  believe  that  defendant  acted  under  such  conditions 
and  circumstances  as  above  set  out,  the  burden  of  showing  that  he 
was  not  free  from  fault  in  bringing  on  the  difficulty  is  on  the  state, 
and,  if  not  shown,  they  should  acquit  defendant.^ 

You  are  instructed  that  the  burden  is  upon  the  defendant  to  show 
that  she  was  in  danger  or  apparent  danger  of  losing  her  life  or  suf- 
fering great  bodily  harm,  and  that  she  had  no  reasonable  mode  of 
escape  at  the  time  she  killed .  If  she  proves  these  two  ele- 
ments, the  burden  is  then  on  the  state  to  show  that  she  was  at 
fault  in  bringing  on  the  difficulty.^* 

The  court  charges  the  jury  that,  when  the  defendant  sets  up 
self-defense  in  justification  or  excuse  for  a  killing,  the  burden  of 
proof  is  on  him  to  show  the  jury  by  the  evidence  to  the  reasonable 
satisfaction  of  the  jury  that  there  was  a  present,  impending  danger, 
real  or  apparent,  to  life  or  limb,  or  of  grievous  bodily  harm,  from 
which  there  was  no  other  reasonable  means  of  escape,  unless  the 
evidence  which  proves  the  homicide  proves  also  the  excuse  or  jus- 
tification." 

i  3033(2).    Califcmila 

You  are  instructed  that,  up  to  the  moment  when  the  killing  is 
proved,  the  prosecution  must  make  out  its  case  beyond  any  reason- 
able doubt.  When  the  killing  is  proved,  it  devolves  upon  the  de- 
fendant to  show  any  circumstances  in  mitigation  to  excuse  or 
justify  the  homicide  by  evidence  on  his  part;  that  is,  the  killing 
being  proved,  the  defendant  must  make  out  his  case  in  mitigation, 
or  to  excuse  or  justify  it  by  some  proof  strong  enough  to  create  in 
the  minds  of  the  jury  a  reasonable  doubt  of  his  g^ilt  of  the  offense 
charged,  unless,  as  before  stated,  the  proof  on  the  part  of  the  prose- 
cution tends  to  show  the  crime  committed  only  amounts  to  man- 
slaughter, or  that  the  defendant  was  justified  or  excused  in  doing 
the  act."* 

i  3033(3).    Delaware 

You  are  instructed  that  the  burden  of  establishing  self-defense  to 
the  satisfaction  of  the  jury  rests  with  the  accused." 

8  3033 <4).    Iowa 

You  are  instructed  that,  in  determining  whether  or  not  the  de- 
fendant in  doing  what  he  did  acted  in  self-defense,  you  will  re- 
member that  the  burden  of  proof  is  upon  the  state  to  prove,  beyond 

iBO'Rear  v.  State,  66  So.  81,  18S  161  Ala.  18;   Bluett  t.  State,  44  So.. 

Ala.  71.  84,  151  Ala.  41. 

i«  James  v.  State,  52  So.  840,  167  i«  People  v.  Matthal,  67  P.  694,  135 

Ala.  14.                              .  Cal.  442.     • 

IT  Montelth  ▼.   State,  49  Sa  777,  i»  State  v.   Cephua,  67  A.  150,    6 

Pennewill,  160. 
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a  reasonable  doubt,  that  in  doing  what  he  did  he  was  not  actings  in 
self-defense.  If  after  considering  all  the  evidence  introduced  in 
this  case  a  reasonable  doubt  arises  in  your  minds  as  to  whether 
or  not  the  defendant  in  doing  what  he  did  was  acting  in  self-defense^ 
then  the  state  has  not  proved  the  defendant  g^uilty  beyond  a  rea- 
sonable doubt.*® 

The  jury  are  instructed  that  the  burden  is  upon  the  prosecution 
to  show>  beyond  a  reasonable  doubt,  hot  only  that  the  defendant 
committed  the  act  complained  of  and  inflicted  the  injury  upon  the 

said which  caused  his  death,  as  charged  in  the  indictment, 

but  also  the  further  fact,  beyontl  a  reasonable  doubt,  that  said  in- 
jury was  not  inflicted  in  necessary  self-defense.*^ 

f  3033(9).    Mississippi 

The  court  instructs  the  jury  for  the  defendant  that  in  this  case  the 
state  must  make  out  her  c^se  to  a  moral  certainty,  and  it  is  not  un- 
til she  has  done  so  that  the  accused  is  required  to  do  anything, 
and  then  he  need  only  from  the  whole  body  of  the  evidence  adduced 
for  him  and  against  him  raise  a  reasonable  doubt  of  his  guilt  to 
entitle  him  to  acquittal;  and  it  is  not  true  that,  if  no  excuse  or 
justification  of  the  killing  is  shown  by  the  state's  evidence,  the  de- 
fendant is  guilty  of  murder,  unless  he  has  by  his  evidence  proved 
the  excuse  or  justification.** 

The  court  instructs  the  jury,  for  defendant,  that  the«law  presumes 
the  defendant  innocent,  and  that  the  burden  of  proving  beyond  all 
reasonable  doubt  every  material  allegation  necessary  to  establish 
defendant's  guilt  rests  upon  the  state  throughout  the  trial,  and  that 
the  burden  of  proof  never  shifts  to  the  defendant,  and  that  the 
law  does  not  require  the  defendant  to  prove  by  his  evidence  ex- 
cuse or  justification;  but  if  from  all  the  evidence  the  jury  enter- 
tains a  reasonable  doubt  as  to  whether  the  killing  was  dohe  in  the 
heat  of  passion,  or  proceeded  from  the  principle  of  self-defense,  they 
will  find  the  defendant  not  guilty.** 

§  3033(6).     Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  with  a  pistol  willfully  shot  and  killed  the  deceas- 
ed, as  charged  in  the  indictment,  then  before  such  killing  can  be 
justified  on  the  ground  of  self-defense  it  must  appear  to  the  rea- 
sonable satisfaction  of  the  jury  from  the  whole  of  the  evidence  that 
defendant,  at  the  time  of  the  shooting,  had  reasonable  cause  to  be- 
lieve and  did  believe  that  deceased  was  about  then  to  kill  him,  the 
defendant,  or  do  him  some  great  bodily  harm,  and  that  defendant 

20  State  V.  Dyer,  124  N.  W.  629,  U7  22  Cumberland  v.  State,  70  So.  6^, 
Iowa,  217,  29  L.  R.  A.  (X.  S.)  459.  110  Miss.  521, 

21  State  V.  Thomas,  132  N.  W.  51,  2«  Blalock  T.  State,  31  So.  105,  79 
151  Iowa,  572.  Miss.  517. 
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had  reasonable  cause  to  believe  and  did  believe  that  there  was 
immediate  danger  of  such  design  on  the  part  of  deceased  being  ac- 
complished, and  that  defendant  did  shoot  and  kill  deceased  to  pre- 
vent such  immediate  harm  to  himself,  and  not  to  gratify  a  grudge.** 

i  3033(7).    New  Jersey 

The  jury  are  instructed  that  taking  life  in  the  course  of  the  neces- 
sary defense  of  one's  person  is  a  legal  defense  upon  an  indictment 
of  this  kind.  But  the  law,  from  the  highest  considerations  of  public 
policy,  circumscribes  the  right  of  one  person  to  take  the  life  of  an- 
other within  narrow  limits,  and  allows  it  to  be  exercised  only  un- 
der extraordinary  circumstances.  The  burden  of  proof  of  self- 
defense  is  upon  the  prisoner.  He  must  show  to  the  satisfaction 
of  the  jury  a  situation  and  circumstances  under  which  that  right 
may  be  lawfully  exercised;  and,  before  his  defense  is  complete, 
those  facts  and  circumstances  must  appear  to  bring  the  act  done 
by  the  prisoner  within  the  prescribed  limits.  The  weapon  that  was 
used  here  was  one  capable  of  producing  either  death  or  grave  bodily 
harm.  The  shots  were  delivered  upon  a  vital  part  of  the  officer's 
body,  and  resulted  in  immediate  death.  The  question  for  the  de- 
cision of  the  jury  is,  upon  this  matter,  whether  this  act  of  the 
•prisoner  was  an  act  in  the  lawful  defense  of  his  person.  To  make 
his  defense  available,  the  justification  must  be  coextensive  with  the 
act  intended  to  be  done ;  and  the  character  of  the  weapon  used,  the 
place  where  the  shot  was  delivered,  the  circumstances  under  which 
it  was  delivered,  are  all  to  be  borne  in  mind  in  passing  judgment 
upon  the  defense  of  self-defense  set  up  in  this  case.** 

f  3033(8).    North  Dakota 

The  jury  are  instructed  that,  if  the  state  has  proved  to  your 
satisfaction  beyond  a  reasonable  doubt  that  the  defendant  killed 

at  the  time  and  place  specified  in  the  information  in  this 

case,  then  the  burden  devolves  upon  the  defendant  to  prove  cir- 
cumstances that  justified  the  killing  in  order  to  entitle  defendant 
to  be  acquitted  on  the  ground  of  self-defense,  unless  the  proof  on 
the  part  of  the  prosecution  tends  to  show  circumstances  creating  a 
reasonable  doubt  as  to  whether  or  not  such  killing  was  justified, 
and,  if  upon  the  whole  evidence  you  have  a  reasonable  doubt  as  to 
whether  or  not  the  defendant  acted  in  self-defense,  it  is  your  duty 
to  find  the  defendant  not  guilty .*• 

§  3033(9).    Oregon 

The  court  instructs  the  jury  that  it  is  incumbent  upon  the  prose- 
cutor to  prove  to  you  beyond  a  reasonable  doubt  that  the  killing 

«*  State  T.  Jones,  78  Mo.  278.  N.  D.  156.    This  instruction  is  prop- 

>•  Brown  v.  State,  42  A.  811,  62  N.  er  in  the  absence  of  evidence  tenU- 

J.  IiEW,  066.  ing  in  any  manner  to  mitigate  or  ex- 

«•  State  V.  Woods,  139  N.  W.  321, 24  cuse  the  homicide. 
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was  not  done  in  self-defense,  and  if,  from  the  evidence  offered  in  the 
trial  of  this  case,  you  find  that  the  prosecution  has  not  proved  be- 
yond a  reasonable  doubt  that  the  killing  was  not  done  in  self* 
defense,  you  should  find  a  verdict  for  the  defendant*' 

S  3033(10).    South  Dakota 

The  court  instructs  you  that,  if  you  believe  from  the  evidence 
offered  by  the  state  that  at  the  time  of  the  homicide  the  deceased 
was. armed  with  an  ax  and  a  pistol,  and  that  deceased  first  assaulted 
the  defendant  with  an  ax,  in  such  manner  as  led  the  defendant  to 
honestly  believe  he  was  in  imminent  danger  of  being  killed,  or  suf- 
fering great  bodily  injury,  and  under  such  belief  defendant  shot 
the  deceased,  and  the  deceased  continued  the  conflict  by  drawing 
a  pistol  and  firing  at  the  defendant,  then  I  charge  you  that  the  evi- 
dence upon  the  part  of  the  state  tends  to  show  that  the  defendant 
•was  justifiable,  and  the  burden  of  proof  remains  upon  the  state  to 
establish  by  the  evidence,  beyond  a  reasonable  doubt,  every  element 
of  the  offense  charged  in  the  information,  and  if  the  state  has  failed 
to  so  establish  every  material  element  of  the  offense  you  should 
find  the  defendant  not  guilty.** 

§  3034.    Presumption  from  character  of  weapon  used  by  deceased 
as  to  his  intent 

You  are  instructed  that  if  deceased  was  armed  with  a  knife  at 
the  time  he  was  killed,  and  was  making  an  attack  upon  the  defend- 
ant, and  at  the  time  considering  the  manner  of  its  use  was  reason- 
ably calculated  to  produce  death  or  serious  bodily  injury,  then  the 
law  presumes  that  deceased  intended  to  murder  or  intended  to  in- 
flict serious  bodily  injury  upon  the  defendant.** 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 
evidence  that  at  the  time  the  defendant  cut  the  deceased  the  deceas- 
ed was  armed  with  a  pistol,  and  if  you  find  that  he  made  any  as- 
sault upon  the  defendant  with  said  weapon,  or  any  gesture  showing 
an  immediate  intention  to  use  said  weapon  against  said  defendant, 
then  the  law  will  presume  that  he  intended  to  kill  or  inflict  serious 
bodily  injury  upon  the  defendant  with  said  weapon.** 

You  are  instructed  that,  when  a  homicide  takes  place  to  prevent 
murder,  maiming,  or  disfiguring,  if  the  weapon  or  means  used  by 
the  party  attempting  or  committing  such  murder,  maiming,  or  dis- 
figuring are  such  as  would  have  been  calculated  to  produce  that 

«T  State  V.  Butter,  186  P.  55,  fl6  Op.  «»  Blvens  v.  State,  198  S.  W.  982, 

219.  82  Tex.  Cr.  R.  278. 

28  State  V.  Stumbaugli,  132  N.  W.  «o  Roberts  v.  State^  168  S.  W.  100, 

066,  28  S.  D.  50.  74  Tex.  Cr.  R.  150. 
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result,  it  is  presumed  that  the  person  so  using  them  designed  to  in- 
flict the  injury  •^ 

§  3035.    Presumption  from  absence  of  motive  for  alleged  acts  of 
deceased 

The  court  instructs  the  jury  that,  when  the  evidence  fails  to 
show  any  motive  to  make  an  assault  or  commit  a  crime,  this  is  a 
circumstance  in  favor  of  the  innocence  of  the  party  accused.  And 
in  this  case,  if  the  jury  find,  upon  a  careful  examination  of  all  evi- 
dence, that  it  fails  to  show  any  motive,  cause,  or  reason  on  the 

part  of to  assault  and  murder  the  defendant,  then  you  should 

consider  this  fact  in  determining  the  truth  or  falsity  of  the  claim 
made  by  the  defendant  that  his  wife  first  shot  him  and  then 
killed  herself  » 

§  3036.    Burden  of  proof  where  killing  alleged  to  be  accidental 
i  3036(1).   OUahQina 

The  jury  are  instructed  that  the  defendant  in  this  case  is  pre- 
sumed to  be  innocent  of  the  crime  charged  in  the  information,  and 
this  is  a  presumption  of  law  that  remains  with  her  and  is  thrown 
around  her  for  her  protection  up  to  the  moment  when  the  killing  is 
proved  or  admitted.  When  the  killing  is  proved  or  admitted  by  the 
defendant,  and  the  plea  of  accidental  killing  is  interposed,  as  in 
this  case,  it  then  devolves  upon  the  defendant  to  show  any  circum- 
stances of  mitigation  to  excuse  or  justify  it  by  some  proof  strong 
enough  to  create  in  your  minds  a  reasonable  doubt  of  her  guilt  of 
the  offense  charged,  unless  the  proof  on  the  part  of  the  state  shows 
that  the  defendant  was  excusable  in  committing  the  act.'' 

t  3036(2).    Wett  Virolnla 

The  court  instructs  the  jury  that  accidental  killing  is  not  such  a 
matter  of  defense  as  throws  upon  the  prisoner  the  burden  of  prov- 
ing it  by  a  preponderance  of  the  evidence ;  that  it  is  the  duty  of  the 

^state  to  allege  and  prove  in  this  case  that  the  prisoner  killed 

intentionally  or  willfully;  and*  if  the  evidence  in  the  case,  taken 
all  together,  raises  in  the  minds  of  the  jury  a  reasonable  doubt  as 

to  whether  the  prisoner  killed intentionally  or  accidentally, 

they  should  not  find  the  prisoner  guilty  of  anything  higher  than 
involuntary  manslaughter,  or  assault  and  battery.** 

§  3037.    Presumptions  and  burden  of  proof  on  issue  of  sanity 
i  3037(1).  Alsbsma 

You  are  instructed  that  in  the  trial  of  a  homicide  case,  where 
the  plea  of  riot  guilty  and   the   statutory   plea,   not  guilty   by 

•1  Polk  T.  State,  132  S.  W.  767,  60  ««  Palmer  v.  State  (Cr.  App.)  187  P. 

Tex.  Gr.  R.  499.  502. 

><  Smith  T.  State,  86  N.  W.  49,  61  •«  State  v.  Dodds,  46  S.  E.  228,  64 

Neb.  296.  W.  Va.  289. 
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reason  of  insanity,  are  both  interposed,  the  burden  of  proof  as 
to  the  first  plea  is  upon  the  state  to  satisfy  the  jury  beyond  a  rea- 
sonable doubt  of  the  guilt  of  defendant ;  but,  as  to  the  second  plea, 
the  burden  of  proof  is  upon  defendant  to  establish  the  plea  of  not 
guilty  by  reason  of  insanity  to  the  reasonable  satisfaction  of  the 
jury  by  a  preponderance  of  the  evidence,  and  a  reasonable  doubt 
is  not  sufficient  to  acquit  the  defendant  under  this  plea.  Hence  it 
will  be  seen  that,  under  these  two  pleas  and  issues,  the  burden  of 
proof  in  the  one  case  is  upon  the  state  and  in  the  other  upon  the 
defendant.  The  weight  and  sufficiency  of  the  evidence  as  to  the 
one  plea  is  that  the  state  must  satisfy  the  jury  beyond  a  reasonable 
doubt;  whereas,  as  to  the  other  plea,  the  defendant  must  reasona- 
bly satisfy  the  jury  by  a  preponderance  of  the  evidence.*' 

S  3037(2).    Florida 

The  jury  are  instructed  that,  as  the  law  presumes  every  one  sane 
and  responsible,  the  question  is,  what  is  there  in  this  case  to 
show  to  the  contrary  as  to  this  defendant's  mental  condition  on  the 

day  of last?    You  are  instructed  that  you  are  not 

warranted,  as  a  jury,  in  inferring  that  a  man  is  insane  from  the  mere 
fact  alone  of  his  committing  a  crime,  or  from  the  enormity  of  the 
crime,  or  from  the  mere  absence  of  adequate  motives  for  its  com- 
mission.**  » 

(  3037(3).    Georgia 

The  jury  are  instructed  that  these  are  the  rules  for  determining 
the  question  of  insanity  and  the  degree  and  nature  of  irresponsibil- 
ity to  the  law.  The  law  presumes  every  man  of  sound  mind  till 
the  contrary  appears.  The  burden  of  proof  is  on  the  defendant  to 
show  that,  at  the  time  of  the  commission  of  the  act,  he  was  not  of 
sound  mind,  and  it  ought  to  be  made  to  appear  to  a  reasonable  cer- 
tainty to  your  satisfaction  that,  at  the  time  of  the  commission  of 
the  act,  the  party  did  not  know  the  nature  and  quality  of  the  act, 
or,  if  he  did,  did  not  know  that  the  act  was  wrong;  and  it  devolves 
upon  you  to  decide  whether  the  defendant  has,  by  proof,  rebutted 
this  legal  presumption  of  sanity.  If,  after  mature  deliberation,  you 
are  satisfied  beyond  a  doubt  that  the  prisoner  is  guilty,  you  will 
find  him  so ;  if  not,  you  will  find  him  not  guilty.*' 

S  3037(4).     lllifioYs 

You  are  instructed  that  it  is  true  the  law  presumes  every  man 
to  be  sane  and  responsible  for  his  acts  until  the  contrary  appears 
from  evidence.     Still,  if  there  is  evidence  in  the  case  tending  to 

88  Jones  r.  State,  61  So.    434,  ISl  a e  Davis  v.  State,  32  So.  822,  44 

Ala.  63.  Fla.  32. 

87  Humphreys  ▼.  State,  45  Ga.  190. 
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rebut  the  presumption,  sufficient  to  raise  a  reasonable  doubt  upon 
the  issue  of  sanity,  then  the  jury  will  find  the  prisoner  not  guilty .•• 

I  3037(5).    KMitneky 

The  coiut  instructs  the  jury  that  the  law  presumes  every  man 
sane  until  the  contrary  is  shown  by  the  evidence;  and,  before  the 
defendant  can  be  excused  on  the  ground  of  insanity,  the  jury  must 
believe  from  the  evidence  that  the  defendant  was,  at  the  time  of  the 
killing,  without  sufficient  reason  to  know  right  from  wrong,  or 
that,  as  a  result  of  mental  unsoundness,  he  had  not  then  sufficient 
will  power  to  govern  his  actions,  by  reason  of  some  insane  impulse 
which  he  could  not  resist  or  control.^ 

i  3037  ($).    MUsouri 

The  jury  are  instructed  that  every  man  is  presumed  to  be  sane, 
and  to  possess  a  sufficient  degree  of  reason  to  be  responsible  for 
his  crimes,  until  the  contrary  be  proven,  and  where  insanity  or 
mental  incapacity  or  imbecility  is  interposed  as  a  defense,  as  in  this 
case,  the  law  requires  the  defendant  to  prove  it  to  the  reasonable 
satisfaction  of  the  jury ;  and,  to  establish  such  defense,  it  must  be 
proven,  to  the  reasonable  satisfaction  of  the  jury,  that  at  the  time 
of  committing  the  act  the  defendant  was  laboring  under  such  de- 
fect of  reason,  from  natural  deficiency  or  disease  of  the  mind,  as 
not  to  know  the  nature  and  quality  of  the  act  he  was  doing,  or, 
if  he  did  know  it,  that  he  did  not  know  he  was  doing  what  was 
wrong.** 

You  are  instructed  that  the  law  presumes  every  person  who  has 
reached  the  years  of  discretion  to  be  of  sound  mind,  and  this  pre- 
sumption continues  until  the  contrary  is  shown.  So  that  when, 
as  in  this  case,  insanity  is  pleaded  as  a  defense  to  a  criminal  charge, 
the  fact  of  the  existence  of  such  insanity  at  the  time  of  the  com- 
mission of  the  homicide  charged  must,  -before  you  can  acquit  on 
that  ground,  be  established  by  the  evidence  to  your  reasonable  sat- 
isfaction, and  the  burden  of  proving  this  fact  rests  with  the  defend- 
ant. To  establish  the  insanity  of  the  defendant,  positive  and  direct 
proof  of  it  is  not  required.  To  entitle  him  to  an  acquittal  by 
reason  of  his  insanity,  circumstantial  evidence  which  reasonably 
satisfies  your  mind  of  its  existence  is  sufficient.  As  the  law  pre- 
sumes the  defendant  innocent,  the  burden  of  proving  him  guilty 
rests  with  the  state,  and,  before  you  should  convict  him,  his  guilt 
must  be  established  beyond  a  reasonable  doubt.    On  the  other  hand, 

••  Dacey  v.  People,  6  N.  B.  165,  116  *«  State  v.  Palmer,  61  S.  W.  661, 

ni.  556.  161  Mo.  152. 

S8  Miracle  ▼.   Ck)mnionwealth,   146 
S.  W.  1136, 148  Ky.  453. 


§  3037(7)  INSTRUCTIONS  TO  JUUIB8  8432 

to  entitle  the  defendant  to  a  verdict  of  not  guilty,  by  reason  of  his 
insanity,  the  law  requires  him  to  prove  it — ^not,  however,  beyond  a 
reasonable  doubt,  but  only  to  your  reasonable  satisfaction.  From 
all  this  it  follows  that,  although  you  may  believe  and  find  that  the 
defendant  did  the  killing  alleged,  yet  if,  from  the  evidence,  you  fur- 
ther find  that  at  the  time  he  did  it  he  was  in  such  an  insane  condi- 
tion of  mind  that  he  did  not  know  he  was  doing  wrong,  and  did 
not  comprehend  the  nature  and  character  of  the  act,  then  such 
shooting  was  not,  in  law  or  in  fact,  malicious  or  felonious,  and  you 
ought  to  acquit  him  on  the  grounds  of  insanity,  and  by  your  ver- 
dict so  say  ** 

i  3037(7).    New  Jersey 

You  are  instructed  that  every  man  is  presumed  to  be  sane  until 
the  contrary  is  shown,  and,  therefore,  the  burden  rests  upon  the 
defense  to  convince  you,  by  a  preponderance  of  testimony,  that  the 
mind  of  the  defendant  was  deranged,  and  so  deranged  as  to  make 
him  irresponsible  for  his  act.** 

i  3037(8).    Oklahoma 

Gentlemen  of  the  jury,  you  are  instructed  that  the  defendant  has 
interposed  as  one  of  his  defenses  in  this  case  the  plea  of  insanity. 
When  that  defense  is  interposed,  the  burden  of  proof  is  upon  the 
defendant  to  introduce  sufficient  evidence  to  raise  in  your  minds 
a  reasonable  doubt  of  his  sanity.  It  is  not  required  that  the  de- 
fendant shall  prove  his  insanity  to  the  satisfaction  of  the  minds  of 
the  jury  by  competent  evidence  beyond  a  reasonable  doubt,  or 
by  a  preponderance  of  the  evidence.  It  is  sufficient  if  he  only 
introduces  sufficient  evidence  to  raise  in  your  minds  a  reasonable 
doubt  of  his  sanity,  and  when  this  is  done  you  are  instructed  that 
the  burden  of  proof  is  upon  the  state  to  prove  the  sanity 'of  the  de- 
fendant by  competent  evidence,  beyond  a  reasonable  doubt,  before 
you  would  be  justified  in  convicting  the  defendant  as  charged  in 
the  indictment,  and  then  the  burden  of  proving  the  sanity  of  the 
defendant  rests  upon  the  state,  like  that  of  proving  any  other  ma- 
terial allegation  of  the  indictment;  and  if  you  believe  that  the 
state  has  failed  to  prove  by  competent  evidence,  beyond  a  reasona- 
ble doubt,  the  sanity  of  the  defendant,  and  if  from  all  the  evidence 
in  the  case  there  is  a  reasonable  doubt  in  your  minds  as  to  the 
sanity  of  the  defendant,  you  will  return  a  verdict  of  not  guilty  and 
acquit  the  defendant.** 

*i  State  V.  DucBtrow,  38  S.  W.  564,  «»  Hodges   ▼.    State,   182  *  P.  280; 

137  Mo.  44.  Adair  v.  State.  118  P.  416,  6  Okl.  Or. 

*>  State  V.  Maioni,  74  A.  526,  78  N.  284,  44  L.  B.  A.  (N.  S.)  11». 
J.  Law,  339,  20  Ann.  Cas.  204. 
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I  3037(9).    Vlrolala 

The  jury  are  instructed  that  every  man  is  presumed  to  be  sane, 
and  to  possess  a  suiikient  degree  of  reason  to  be  responsible  for 
his  crimes,  until  the  contrary  is  proved  to  your  satisfaction.** 

§  3038.    Presumption  of  insanity  from  lack  of  motive  for  killing 

I  3038(1).    Calif orala 

You  are  instructed  that  it  has  been  urged  for  the  prisoner  that 
you  should  acquit  him  on  the  ground  that,  it  being  impossible  to 
assign  any  reason  for  the  perpetration  of  the  oflFense,  he  must  have 
been  acting  under  what  is  called  a  ''powerful  and  irresistible  influ- 
ence, or  homicidal  tendency.'*  But  I  must  remark,  as  to  that,  that 
the  circumstance  of  an  act  being  apparently  motiveless  is  not  a 
ground  from  which  you  can  safely  infer  the  existence  of  such  an 
influence.  Motives  exist,  unknown  and  innumerable,  which  might 
prompt  the  act.  A  morbid  and  restless  (but  irresistible)  thirst  for 
blood  would  itself  be  a  motive  urging  to  such  a  deed  for  its  own 
relief.** 

I  3038(2).   Wisooasln 

The  jury  are  instructed  that  you  are  not  to  infer  that  a  man  is  in- 
sane from  the  mere  fact  of  his  committing  a  crime,  or  from  the 
enormity  of  the  crime,  or  the  absence  of  adequate  motive.** 

§  3039.    Presumption  aa  to  continuance  of  insanity 

The  jury  are  further  instructed,  as  a  matter  of  law  in  this  case, 
that  if,  from  a  careful  consideration  of  the  facts  and  circumstances 
shown,  in  this  case  by  the  evidence,  you  believe  that  the  defendant 

was  insane  and  of  unsound  mind  on  the day  of last, 

as  late  as o'clock  on  that  day,  or  thereabouts,  then  the  pre- 
sumption of  law  is  that  that  condition  of  mind  continued  up  until 
after  the  shooting  between -.  and o'clock  of  that  eve- 
ning, as  complained  of  in  the  indictment,  unless  you  shall  further 
believe  from  the  evidence  in  the  case,  beyond  all  reasonable  doubt, 
that  he  recovered  from  such  insane  condition  of  mind  prior  to  said 
shooting.*' 

§  3040.    Presumption  raised  by  former  adjudication  of  insanity 

You  are  instructed  that  the  verdict,  judgment,  and  record  of  the 

county  court  of county,  state  of '-,  which  have  been 

introduced  in  evidence  before  you,  finding  that  the  defendant  was 
insane  at  the  time  he  was  tried  in  said  court,  establishes  the  fact 
that  he  was  insane  at  the  very  time  he  was  tried  in  said  court,  and 
raises  the  presumption  that  he  was  insane  at  the  time  he  shot  and 

4*  BoswdQ's  CJase,  20  Grat  860.  *•  Lowe  t.  State,  96  N.  W,  417, 118 

i*5  People  V.  McCarthy,  46  P.  1073,      Wig.  641. 
115  <}al.  256^  «7  Dacey  t.  People,  6  N.  S.  165, 116 

ni.  555. 
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killed ,  if  he  did  shoot  and  kill  her ;  but  whether  he  was  sane 

or  insane  at  the  very  time  the  fatal  shots  were  fired  is  a  question 
which  it  is  your  exclusive  province  to  determine  from  all  the  facts 
and  circumstances  which  are  in  evidence  before  you.** 

You  are  further  instructed  that  the  burden  of  proof  is  on  the  state 
to  show  by  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant was  sane  at  the  time  he  shot  and  killed ,  if  he  did  shoot 

and  kill  her,  and  responsible  for  his  acts.  In  other  words,  in  ordi- 
nary cases  when  insanity  is  interposed  as  a  defense  for  the  commis- 
sion of  crime  on  the  part  of  the  defendant,  the  presumption  is  that 
he  was  sane  when  the  crime  was  committed,  until  the  contrarj'^  is 
shown,  and  the  burden  of  proof  is  on  the  defendant  to  show  that 
he  was  insane;  whereas,  in  the  case  before  you  the  presumption  is 

that  this  defendant  was  insane  at  the  time  he  shot  and  killed , 

if  he  did  shoot  and  kill  her,  and  the  burden  of  proof  is  on  the  state 
to  show  by  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant was  sane  at  the  time  of  said  shooting,*' 

You  are  instructed  that  the  burden  of  proof  is  on  the  state  to 
prove  by  a  preponderance  of  the  evidence  and  beyond  a  reasonable 
doubt  that,  at  the  time  of  said  act,  the  defendant's  mental  condi- 
tion was  such  that  he  did  know  the  character  of  his  act,  and  its 
consequences,  and  had  sufficient  will  power  to  refrain  therefrom, 
and  if  it  has  failed  to  do  so,  you  will  return  a  verdict  of  not  guilty .'• 

You  are  instructed  that  the  burden  is  on  the  state  to  prove  be- 
yond a  reasonable  doubt  that  the  defendant  was,  at  the  very  time 
he  committed  the  act  charged,  sufficiently  sane  and  free  from  men- 
tal diseases,  and  delusions  as  to  render  him  amenable  to  the  law.** 

§  3041.    Burden  of  proof  with  respect  to  fact  of  intoxication 

The  jury  are  instructed  that  the  burden  of  establishing  that  de- 
fendant was  so  intoxicated  at  the  time  of  the  killing  the  deceased 
that  he  was  incapable  of  entertaining  any  design  to  kill  him  is  upon 
the  defendant.** 

§  3042.    Matters  considered  in  determining  question  of  malice  or 
intention  of  defendant 

{  3042(1).    California 

The  court  instructs  the  jury  that,  in  determining  the  intention 
of  the  defendant  at  the  time  of  the  transaction  complained  of,  it  is 
important  to  consider  the  means  used  to  accomplish  the  killing. 
The  intent  or  intention  is  manifested  by  the  circumstances  con- 

48  Witty  V.  State,  171  S.  W.  229,  75  »i  Witty  t.  State,  171  S.  W.  229,  75 

Tex.  Cr.  R.  440.  Tex.  Cr,  R.  440. 

*•  Witty" V.  State,  171  S.  W.  229,  75  »*  State  v.  Corrivati,  160  N.  W.  63S, 

Tex  Cr.  R.  440.  98  Minn.  88. 

»o  Witty  ▼.  State,  171  S.  W.  229,  75 
Tex.  Cr.  R.  440. 
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nected  with  the  offense  and  the  sound  mind  and  discretion  of  the 
accused.** 

i  3042(2).    Colorado 

You  are  instructed  that  material  inquiries  in  determining  these 
questions  are:  What  prompted  the  fatal  blow?  Was  it' passion  or 
malice  ?  Was  it  an  involuntary  impulse,  or  a  voluntary  act  of  the 
will,  prompted  by  a  desire  for  revenge?  Did  the  prisoner  act  un- 
der great  excitement,  or  did  he  act  deliberately?  The  situation  of 
the  parties  and  their  attitudes  with  respect  to  each  other  at  the  time 
of  the  killing,  and  the  words  spoken,  if  any,  are  to  be  considered, 
with  all  other  facts  and  circumstances  in  proof,  in  ascertaining 
whether  the  prisoner  acted  from  malice  or  passion ;  and,  in  deter- 
mining the  character  of  the  offense,  if  you  find  that  the  prisoner 
acted  under  sufficient  provocation,  the  degree^of  guilt  is  manslaugh- 
ter; otherwise,  murder.** 

§  3043.  Evidence  considered  in  determimng  whether  defendant 
grossly  careless  in  handling  firearms 
You  are  instructed  that  negligence  is  the  lack  of  such  care  as 
an  ordinarily  careful  man  would  exercise  under  like  circumstances. 
It  is  a  relative  term,  and  whether  or  not  an  act  is  negligent  de- 
pends upon  all  the  circumstances  and  conditions  surrounding  and 
attending  the  act.  In  determining  whether  or  not  the  defendant 
was  negligent  in  bis  use  of  the  gun  in  question,  you  should  con- 
sider all  the  facts  and  circumstances  surrounding  him  at  the  time; 
where  he  aimed  or  pointed  the  gun,  and  how  close  to  the  deceased 
the  same  was  aimed  or  pointed;  whether,  to  his  knowledge,  the 
deceased  was  aware  he  was  about  to  discharge  the  gun;  whether 
he  should,  in  the  exercise  of  ordinary  care,  have  anticipated  that 
deceased  might  move  or  come  in  range  of  said  gun ;  his  skill  or  lack 
of  skill  with  fire  arms;  the  character  of  the  gun  in  question  as 
known  to  him,  and  the  familiarity  of  defendant  with  said  gun  or  his 
lack  of  it;  his  condition  as  to  intoxication  or  otherwise;  and  any 
and  all  other  facts  and  circumstances  in  evidence  that  may  aid  you 
in  determining  the  question,  bearing  in  mind  that  he  was  bound 
to  exercise  such  degree  of  care  as  an  ordinarily  careful  aiid  prudent 
man  would  exercise  in  like  circumstances,  and  no  more.** 

§  3044.    Matters  considered  in  determining  question  of  premedita- 
tion and  deliberation 
You  are  instructed  that,  in  determining  the  question  of  premed- 
itation and  deliberation,  it  is  competent  for  the  jury  to  take  into 

»»  People  7.  Hadley,  165  P.  442, 175  »»  State  v.  Warner,  137  N.  W;  466, 

Cal.  118.  157  Iowa,  111. 

»4  May  7.  People,  6  P.  816,  8  Colo. 
210. 


§  fl045  INSTRUCTIONS  TO  JUBIES  8436 

their  consideration  the  conduct  of  the  prisoner  before  and  after, 
as  well  as  at  the  time  of,  the  homicide,  and  all  the  circumstances 
connected  with  the  homicide.**. 

§  3045.  Consideration  of  threats  of  defendant  on  question  of  malice 
You  are  instructed  that  threats  made  by  the  defendant,  if  any, 
and  all  declarations  of  personal  hostility  of  the  defendant,  if  any, 
against  the  deceased,  are  proper  for  your  consideration,  to  deter- 
mine the  question  of  malice  or  criminal  intent  of  the  defendant,  if 
any,  at  time  of  the  fatal  difficulty ;  but  if  you  find  from  the  facts 
and  circumstances  in  evidence  in  the  case  that  the  defendant  and 
deceased,  after  any  such  threats  or  declarations  of  hostility,  if  any, 
made  up  good  friends,  and  each  forgave  the  other  all  past  differ- 
ences and  animosities,  and  then  such  threats  or  hostilities  could 
not  be  considered,  by  the  jury  as  evidence  of  malice;  but  if  the 
jury  believes  from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  had  not  in  good  faith  forgiven  deceased,  and  made 
up  good  friends,  prior  to  the  fatal  difficulty,  then  the  jury  has  the 
right  to  consider  the  past  threats  or  expressions  of  hostility  of  the 
defendant,  if  any  there  were,  for  the  purpose,  with  the  other  evi- 
dence in  the  cause,  of  determining  the  question  of  malice.** 

You  are  instructed  that  evidence  has  been  offered  before  you 
for  the  purpose  of  showing  that  prior  to  the  time  of  the  homicide 
the  defendant  had  made  threats  of  a  violent  nature  towards  the 
deceased.  If  you  believe  that  such  threats  had  been  made,  you 
will  consider  this  fact  in  connection  with  the  other  proof  in  the 
case  for  the  purpose  of  ascertaining  whether  or  not  the  defendants 
were  the  aggressors,  or  entered  voluntarily  into  the  difficulty.** 

• 

§  3046.    Failure  of  defendant  to  demand  an  inquest 

You  are  instructed,  gentlemen  of  the  jury,  that,  under  the  laws 

of  the  state  of ,  it  is  the  duty  of  the  county  coroner  to  hold 

an  inquest  only  when  there  shall  exist  reasonable  grounds  for  the 
belief  that  the  death  of  the  person  has  been  caused  by  unlawful 
means  at  the  hands  of  another,  and  the  cause  of  the  death  of  such 
person  is  unknown.  If  the  cause  of  the  death  of  such  person  is 
known  to  the  coroner,  no  duty  would  devolve  upon  him  to  hold 
such  inquest.  The  defendant  accused  of  the  crime  of  killing  a  per- 
son has  no  right,  under  the  law,  to  demand  the  holding  of  such  an 
inquest.** 

»•  State  T.  Bzum,  50  S.  E.  283,  138  »  McDaniel  r.  State,  127  P.  358,  S 

K.  O.  699.  OkL  Gr.  209. 

BT  Knight  ▼.  State  (OlsL  Gr.  Ai>p.)  o9  state  y.  Howard,  74  P«  382^  33 

182  P.  734.  Wash.  250. 
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§  3047.    Dying  dcclarauons 

I  •3047(1).    Ctoortia 

In  regard  to  dying  declarations  I  charge  you  this:  You  are  in- 
structed, gentlemen,  that  it  is  for  the  court  in  the  first  instance  to 
determine  whether  the  preliminary  proof  is  sufficient  to  admit 
dying  declarations ;  but  this  rule  is  not  binding  upon  you,  for  you 
must  be  satisfied  that  such  statements  were  actually  made  by  the 
deceased,  and  that  she  made  them  when  she  was  in  the  article  of 
death,  and  was  conscious  of  her  condition  at  the  time  of  making 
such  declarations,  if  they  were  made.  It  is  not  necessary  that  the 
person  whose  statement  is  sought  to  be  introduced  should  express 
himself  as  believing  he  is  in  a  dying  condition.  Consciousness  of 
his  condition  may  be  inferred  from  the  nature  of  the  wound,  or  oth- 
er circumstances.  Dying  declarations,  made  by  any  person  in  the 
article  of  death,  who  is  conscious  of  his  condition,  as  to  the  cause 
of  his  death  and  the  person  who  killed  him,  are  admissible  in  evi- 
dence in  the  prosecution  of  the  homicide.  The  admission  of  such 
statements  is  founded  on  the  necessity  of  the  case,  and  the  reason 
is  that,  being  made  in  view  of  impending  death  and  judgment, 
when  the  hope  of  life  is  extinct,  and  when  the  retributions  of  eter- 
nity are  at  hand,  they  stand  upon  the  same  plane  of  solemnity  as 
statements  made  under  oath.  I  charge  you,  gentlemen,  that  great 
caution  is  necessary  in  the  use  of  dying  declarations.  The  court 
has  admitted  this  evidence,  leaving  you  to  determine  whether  the 
statements  were  or  were  not  made  by  the  deceased,  and  also  wheth- 
er the  statements,  if  made  by  her,  were  made  at  a  time  when  she 
was  in  the  article  of  death,  and  whether  she  was  conscious  of  her 
condition.  If  you  believe  the  deceased  made  the  statements,  and 
you  believe  that  she  was  at  the  time  in  the  article  of  death,  in  a  dy- 
ing condition,  and  also  believe  she  was  conscious  of  her  condition, 
then  you  should  consider  the  statements  along  with  all  other  evi- 
dence in  the  case.  If  you  do  not  believe  that  she  was  in  the  article 
of  death,  in  a  dying  condition,  or  if  you  do  not  believe  that  she  was 
conscious  of  her  condition,  or  if  you  do  not  believe  that  she  made 
the  statements,  you  should  not  consider  them  at  all.®* 

You  are  instructed  that  there  is  certain  testimony  before  you 
touching  certain  declarations  made  by  the  deceased  prior  to  his 
death,  claimed  by  the  state  to  be  dying  declarations.  It  is  proper 
that  I  should  call  your  attention  as  to  what  constitutes  dying  dec- 
larations. In  order  to  make  this  evidence  at  all  for  your  considera- 
tion, you  must  be  satisfied  beyond  a  reasonable  doubt  that  these 
declarations  were  made  while  the  person  was  in  a  dying  condition ; 
and  you  must  be  satisfied,  further,  that  these  declarations  were 

••  Josey  V.  State,  74  S.  B.  282, 137  Ga.  769. 
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made  by  the  person  knowing  at  the  time  that  he  was  in  a  dying  con- 
dition. If  those  conditions  exist,  they  become  what  the  law  terms 
"dying  declarations,"  and  if  any  declarations  were  made  under  such 
conditions  as  that,  it  is  testimony  to  be  considered  with  all  the  other 
testimony  in  the  case.  If  either  one  of  these  do  not  exist,  it  would 
not  be  testimony  to  be  considered  at  all.'* 

The  jury  are  instructed  that  it  is  for  the  court,  in  the  first  in- 
stance, to  determine  whether  the  preliminary  proof  was  sufficient 
to  admit  dying  declarations,  but  that  this  ruling  is  not  binding  upon 
them,  and  that  they  must  be  satisfied  that  the  statement  was  actu- 
ally made  by  the  deceased,  and  that  he  was  in  the  article  of  death 
and  conscious  of  his  condition  at  the  time  of  making  such  declara- 
tion.** 

i  3047(2).    Iowa 

The  jury  are  instructed  that,  if  you  find  by  the  evidence  and  be- 
yond a  reasonable  doubt  that  at  the  office  of in ,  on  the 

night  of ,  the  decedent was  in  a  dying  condition,  that 

he  was  suflfering  from  a  mortal  wound,  which  upon  that  night  had 
been  inflicted  upon  him,  and  that  he  was  at  the  time  fully  con- 
scious that  he  was  suffering  from  a  mortal  wound  and  was  in  a  dy- 
ing condition,  and  that  he  then  and  there  made  the  declarations 
and  statements  attributed  to  him  by  various  witnesses  upon  the 
witness  stand  before  you,  and  that  such  declarations  and  statements 

were  then  and  there  made  by  said ,  under  solemn  conviction 

of  impending  dissolution,  and  that  they  were  made  relative  to  the 
encounter  between  him  and  the  defendant,  in  which  encounter  he 
received  a  mortal  wound,  then  you  are  instructed  that  you  should 
consider  such  dieclarations  and  statements  as  testimony  in  the  case, 
and  give  them  the  same  weight,  and  weigh  and  consider  them  by 

the  same  rules,  as  though  made  by in  person  on  the  witness 

stand  under  oath  before  you.** 

I  3047(3).    Nebraska 

You  are  instructed  that  in  prosecutions  for  murder  or  homicide 
the  dying  statements  or  declarations  of  the  person  with  whose 
murder  the  accused  stands  charged,  when  material,  and  made  under 
the  sense  of  impending  death,  are  admissible  in  evidence.  Such 
declarations  are  made  when  the  party  making  them  is  at  the  point 
of  death,  and  when  every  hope  of  the  world  is  gone,  and  when  every 
motive  for  falsehood  is  silenced,  and  the  mind  is  induced  by  the 
most  powerful  considerations  to  speak  the  truth.  The  situation, 
in  law,  is  considered  as  creating  an  obligation  equal  to  that  which 

•1  Flndley  v.  State,  54  S.  E.  106,  •a  State  v.  Johns,  132  N.  W.  832. 

125  Ga.  579.  152  Iowa,  383. 

«2  Smith  V.  State,  44  S.  B.  817,  118 
Ga.  61. 
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is  imposed  by  an  oath  administered  in  a  court  of  justice.    You  are 

instructed  that  the  declarations  of offered  in  evidence  in 

this  case  through  certain  witnesses  were  admitted  under  such  rule 

of  law.     But  the  truth  or  falsity  of  such  declarations  of  -, 

and  the  degree  of  accuracy  or  inaccuracy  in  the  recital  thereof  by 
the  witnesses,  are  matters  for  you  to  weigh  under  the  same  tests 
as  apply  to  other  witnesses,  considering  all  of  the  circumstances 
in  evidence  surrounding  each  case  and  each  witness.®* 

S  3047(4).    Wisconsin 

You  are  instructed  that  the  mere  fact  that  these  statements  have 
been  admitted  in  evidence  by  the  court  is  not  in  any  way  binding 
on  you  in  your  deliberations.  You  are  at  liberty,  and  it  is  your  du- 
ty, to  determine  for  yourselves  whether  the  necessary  facts  have 
been  established,  beyond  a  reasonable  doubt,  by  the  evidence  in 
this  case,  which  are  a  foundation  for  the  consideration  of  these  state- 
ments in  evidence  by  you.    These  necessary  facts  are :    First,  that 

the  statement  was  made  voluntarily,  at  a  time  when knew 

and  was  fully  conscious  of  the  fact  that  she  was  in  a  dying  condi- 
tion. Second,  that  such  statements  were  made  at  a  time  when  she 
was  fully  conscious  of  all  that  transpired,  and  fully  understood  the 
meaning  and  import  of  the  questions  and  answers,  and  that  her 
mind  at  that  time  was  in  such  a  condition  that  she  was  in  such  pos- 
session of  her  reasoning  faculties  as  to  entitle  her  declarations  to 
credit  at  your  hands,  and  that  she  fully  understood  and  compre- 
hended all  of  the  facts,  circumstances,  and  transactions  dealt  with 
in  those  statements.  Third,  that  at  the  time  the  statements  were 
made  she  was  under  no  duress  or  compulsion,  but  that  the  state- 
ments were  made  freely  and  voluntarily  by  her.  Fourth,  that  the 
statements  were  hers,  and  not  the  statements  of  any  other  party. 
If  you  should  find  that  any  of  these  necessary  facts  just  set  forth 
are  lacking,  you  will  disregard  entirely  those  declarations.  The 
mere  fact  that  the .  declarations  have  been  admitted  in  evidence 
by  the  court  does  not  in  any  manner  determine  for  the  jury 
anything  as  to  the  weight  or  credibility  of  these  statements.  You 
are  the  sole  judges  as  to  the  weight  and  credibility  to  be  given  to 
these  dying  declarations  under  the  rules  that  have  just  been  stated; 
and  if  you  find  from  the  evidence  that  at  the  time  said  statements 

or  declarations  were  alleged  to  have  been  made was  in  such 

a  mental  condition  as  to  not  comprehend  and  understand  all  of  the 
answers  and  the  questions  or  the  import  of  the  answers  and  ques- 
tions, or  if  you  find  at  that  time  she  did  not  have  such  possession 
of  her  reasoning  faculties  as  to  entitle  her  declaration  to  credit,  or 
if  you  find  that  such  declarations  were  not  freely  and  voluntarily 

•*  Kastner  v.  State,  79  N.  W.  713,  58  Neb.  767. 
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given,  but  were  given  under  coercion  or  compulsion,  you  are  to  dis- 
regard these  declarations  in  arriving  at  your  verdict.  In  arriving  at 
a  determination  of  this  question,  you  will  take  into  consideration 
all  the  surrounding  facts  and  circumstances  as  disclosed  to  you  by 
the  evidence  in  this  case.  In  determining  the  weight  of  credibility 
to  be  given  to  these  dying  declarations,  less  weight  and  less  cred- 
ibility should  be  given  to  a  declaration  obtained  from  a  person  in 
extremis  by  means  of  leading  questions  than  to  a  statement  which 
is  voluntarily  made  by  the  same  person  in  narrative  form.  In  con- 
sidering these  declarations,  you  should  take  into  consideration  the 
manner  in  which  the  statements  were  obtained,  whether  they  were 
narrative  statements  of  facts,  or  whether  the  statements  were  elicit- 
ed by  means  of  questions,  and  you  should  also  take  into  consid- 
eration the  form  and  nature  of  these  questions  as  disclosed  to  you 
by  the  testimony ;  and  if  from  the  testimony  you  believe  that  the 
declarations  are  in  reality  statements  of  some  one  else,  put  into 

the  mouth  of by  other  parties,  and  not  the  statements  of 

freely  and  voluntarily  ma.de,  then  you  should  disregard 

these  statements  in  arriving  at  your  verdict.    It  must  appear  with 

a  great  degree  of  certainty  that  the  statements  attributed  to 

are  in  fact  the  statements  made  by  her,  and  not  those  of  some  other 
person.  .  In  determining  what  weight  you  will  give  to  these  dying 
declarations,  you  must  consider  whether  these  declarations  were 

induced  by  fear,  or  because  of  the  fact  that  Dr. had  said  to 

,  on  the  morning  of  the  day  that  the  statements  were  made, 

that  he  would  not  treat  her,  unless  she  made  a  full  and  complete 

statement  to  him ;  if  these  matters  were  in  the  mind  pf ^  and 

if  they  influenced  her  at  the  time  of  making  these  declarations  to 
such  a  degree  as  to  operate  as  a  compelling  force  or  reason  for 
making  these  declarations,  so  that  these  declarations  were  not 
made  freely  and  voluntarily,  but  were  made  under  coercion,  if  that 
be  your  findings,  you  should  wholly  disregard  these  declarations 
in  arriving  at  your  verdict.  On  the  other  hand,  if  you  are  satis- 
fied, beyond  a  reasonable  doubt,  that  these  statements  were  made 
voluntarily,  not  under  any  duress  or  coercion  or  compulsion,  when 

was  fully  conscious  that  she  was  in  a  dying  condition,  and 

when  she  was  in  such  mental  condition  that  she  fully  understood 
the  meaning  and  import  of  the  questions  and  answers,  and  that 
her  mind  was  in  such  a  condition  at  that  time  that  she  fully  under- 
stood and  comprehended  all  the  facts,  circumstances,  and  trans- 
actions relating  to  her  condition  and  to  the  events  which  had  taken 
place  during  the  past  week,  and  that  these  statements  were  her 
statements,  and  not  those  of  some  other  person,  then  you  will 
give  consideration  to  these  dying  declarations  and  give  them  such 
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weight  as  you  believe  them  entitled  to  receive,  after  considering 
all  the  facts  and  circumstances  in  the  case.^ 

§  3048.    Same — Sense  of  impending  death 

i  3048(1).    California 

You  are  instructed  that  you  have  the  right,  in  considering  wheth- 
er or  not  you  shall  accept  the  declaration  as  a  correct  statement, 
to  determine  for  yourselves  whether  the  declarations  were  made 
under  a  sense  of  impending  death,  and  whether  the  declarant  was 
fully  convinced  of  that  fact  when  making  the  declarations,  and  you 
must  disregard  the  declarations,  or  any  of  them,  if  you  arc  not  sat- 
isfied that  they  were  made  under  a  sense  of  impending  death.** 

I  3048(2).    Iowa 

You  are  instructed  that  certain  testimony  has  been  offered  and 
submitted  to  you  upon  the  trial  of  this  case  tending  to  show  the 

condition  of  — ^ ,  deceased,  covering  a  time  about  ,  up 

to  and  including ,  the  day  on  which  the  wounds  of  which  he 

died  were  inflicted  upon  him.  This  evidence  is  proper  for  you  to 
consider  in  connection  with  all  of  the  other  facts  and  circumstances 
in  so  far  as  it  may  throw  light  upon  the  attitude  of  the  deceased 
at  the  time  he  received  the  fatal  shot,  but  it  would  not  be  proper 
for  you  to  consider  said  evidence  so  offered  and  submitted  to  you 
upon  this  trial  for  any  other  purpose  whatever.  Certain  evidence 
has  also  been  offered  and  submitted  to  you  upon  the  trial  of  this  case 
with  reference  to  statements  or  declarations  claimed  to  have  been 

made  by  said on  the  day  following  the  evening  he  received 

the  fatal  shot.  This  testimony  is  proper  for  your  consideration 
in  the  determination  of  this  case  only  in  the  event  that  it  is  shown 
by  the  evidence  offered  upon  the  trial  of  the  case  that  at  the  time 

said  alleged  statements  or  declarations  were  made  by  said , 

if  you  find  they  were  made  by  him,  that  said  — —  made  same 
under  the  belief  that  the  wounds  which  had  been  inflicted  upon 
him  were  fatal,  and  that  he  could  not  recover  from  the  effects 
thereof.  You  are  further  instructed  that  unless  you  find  from  the 
evidence  in  this  case  that  at  the  time  said made  any  state- 
ments or  declarations  with  reference  to  the  matter  of  his  being 
'shot,  they  were  made  under  the  belief  that  he  would  not  get  well, 
but  that  he  would  die  from  the  effects  of  such  wounds,  it  will  not 
be  proper  for  you  in  the  determination  of  this  case  to  consider  or 
give  weight  to  any  of  the  statements  or  declarations  claimed  to 

•B  State  y.  Law,  136  N.  W.  803,  150  the  jury  to  understand  that,  If  they 

Wis.  313.  find  the  deceased  to  have  had  a  sense 

«•  People  y.  Rulia   Slng^,    188  P.  of  Impending  death  at  the  time  of  his 

987, 182  Cal.  457.    This  instruction  is  declaration,  it   must  he  accepted  as 

not  open  to  the  objection  that  It  leads  true. 
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have  been  made  by  said as  testified  to  by  the  witnesses  upon 

the  trial  of  this  case.  If,  however,  you. find  from  the  evidence  in 
this  case  that  at  the  time  said made  any  statements  or  dec- 
larations with  reference  to  the  transactions  in  controversy  in  this 
case  he  had  been  advised  that  he  could  not  get  well,  and  that  at 
said  time  he  entertained  no  hope  of  recovering  from  the  effects  of 
said  wounds,  then  it  will  be  proper  for  you  to  determine  from  the 
evidence  offered  upon  the  trial  of  this  case  what  he  in  fact  said  with 
reference  to  said  transactions,  and,  having  thus  determined  what 
he  in  fact  said  with  reference  thereto,  you  may  consider  it  in  con- 
nection with  all  of  the  other  facts  and  circumstances  disclosed  by 
the  proof,  and  give  same  such  credit  and  weight  as  you  believe  un- 
der all  of  the  circumstances  it  is  fairly  and  reasonably  entitled  to. 
In  determining  whether  said ,  at  the  time  he  made  the  state- 
ment or  declarations  testified  to  by  the  witnesses  upon  the  trial  of 
this  case,  believed  that  he  would  not  get  well,  but  that  he  would  die 
from  the  effects  of  the  wounds  inflicted  upon  Him,  it  will  be  prop- 
er for  you  to  take  into  consideration  the  fact,  if  it  be  a  fact,  that  the 
attending  physician  informed  him  that  he  could  not  recover  from 
the  effects  of  said  wounds,  the  nature  and  character  of  the  wounds 
themselves  that  were  inflicted  upon  him,  together  with  all  of  the 
other  facts  and  circumstances  shown  by  the  evidence  that  may 

throw  light  upon  the  question  of  whether  or  not  said ,  at  the 

time  he  made  the  statements  or  declarations  as  claimed  by  the  wit- 
nesses who  have  testified  upon  this  trial,  thought  or  believed  that 
he  would  not  get  well.  It  will  not  be  proper,  however,  for  you  to 
give  any  weight  to  any  mere  opinion  that  may  have  been  expressed 

by  ;    but  you  should  consider  only  such  statements  as  he 

is  shown  by  the  evidence  to  have  made  as  to  the  circumstances 
under  which  he  was  shot,  and  as  to  what  occurred  at  said  time.*' 

§  3049.    Same — Declarations  made  in  spirit  of  ill  will  to  defendant 

The  court  instructs  the  jury  for  the  defendant  that,  if  they  believe 
that ,  at  the  time  he  is  alleged  to  have  made  a  dying  declara- 
tion, or  statement,  to  any  witness  who  has  testified  in  this  case, 
was  in  the  frame  of  mind  revengeful  against  the  defendant,  desiring 
to  seek  revenge,  and  to  that  end  made  the  statements,  or  if  from 
all  the  evidence  in  the  minds  of  the  jury  such  dying  declarations 

evinced  upon  the  part  of  the  deceased, ,  malice,  hatred,  or  ill 

will  towards  the  defendant,  they  shall  disregard  the  testimony  of 
each  and  every  witness  who  has  testified  to  anything  that  the  de- 
ceased, — — ,  said  to  such  witnesses.®* 

«»  State  T.  Towne,  160  N.  W.  10, 18»J  ««  Marley  y.  State,  69  So.  210,  109 

Iowa,  339.  Miss.  717. 
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§  3050.    Same — ^Value  and  weight  as  evidence 

I  3060(1).    Mississippi 

The  court  instructs  the  jury  that  the  dying  declarations  of  the 
deceased,  made  to  his  wife,  are  not  entitled  to  the  same  credit  and 
force  as  if  the  deceased  was  still  alive  and  testif3ring-  in  the  presence 
of  the  jury,  under  oath ;  that  it  is  a  species  of  hearsay  evidence, 
and  is  intrinsically  weaker  than  if  the  declarant  was  present  and 
subject  to  cross-examination ;  and  the  jury  alone  are  the  judges  of 
its  weight  and  force.*^ 

S  3050(2).    Missouri 

The  court  instructs  the  jury  that  the  statement  read  to  you  as 

the  dying  declaration  of should  be  received  by  you  as  such 

declaration ;  but  because  it  is  a  dying  declaration  you  are  not  nec- 
essarily bound  to  believe  it,  but  you  will  give  it  that  weight. which 
you  think  it  ought  to  have,  when  considered  in  connection  with 
all  the  other  facts  and  circumstances  in  evidence.^^ 

i  3050(3).    Wisconsin 
You  are  instructed  that  in  considering  the  statements  made  by 

on  the  day  of  her  death,  you  should  consider  the  fact  that 

dying  declarations  constitute  an  exception  to  the  general  rules  of 
evidence.  They  are  in  the  nature  of  hearsay  or  secondhand  evi- 
dence, and,  although  for  reasons  of  public  policy,  as  well  as  becatlse 
of  the  difficulty  of  obtaining  better  proof  of  the  fact,  they  are  un- 
der certain  circumstances  admitted  in  evidence,  they  do  not  have 
all  the  guaranty  which  surround  evidence  given  under  oath  in  a 
court  of  justice.  It  is  assumed  that,  being  made  in  extremity,  when 
the  party  is  at  the  point  of  death  and  believes  that  all  hope  of  the 
world  is  gone,  they  have  some  guaranty  of  their  truth,  in  view  of  the 
solemnity  of  the  occasion,  or  such 'as  an  oath  in  court  would  have. 
6yt  it  is  clear  that  their  value  as  evidence  rests  upon  an  assumption ; 
and  hence  it  is  that,  while  the  law  recognizes  the  necessity  of  ad- 
mitting such  proof  on  a  par  with  an  oath  in  a  court  of  justice,  it 
does  not  and  cannot  regard  it  as  of  the  same  value  and  weight  as 
the  evidence  of  a  witness  given  in  a  court  of  justice  under  all  the 
tests  and  safeguards  which  are  there  afforded  for  discovering  the 
truth ;  for  the  accused  has  the  opportunity  in  court  of  more  fully 
investigating  the  truth  of  the  evidence  by  means  of  cross-examina- 
tion, which  the  defendant  is  denied  in  the  case  of  a  dying  declara- 
tion, and  the  jury  have  the  opportunity  of  observing  the  demeanor 

••  Lipscomb  T.  State,  23  So.  210,  75  to  state  v.  Forsha,  88    S.  W.  740. 

Miss.  559.    This  instruction  was  con-  100  Mo.  206,  4  L.  R.  A.  (N.  S.)  576; 

sldered  by  Judge  Magmder  to  be  on  State  v.  Parker,  72  S.  W.  650, 172  Mo. 

the  weight  of  the  evidence,  and  un-  lOl. 
doubtedly  would  be  so  regarded  hi 
some  Jurisdictions.    See  Vol.  I,  I  50. 
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of  the  person  while  the  testimony  is  being  given  from  the  stand. 
The  power  of  cross-examination  is  quite  as  essential  to  the  pro- 
cess of  eliciting  the  truth  as  is  the  obligation  of  an  oath;  and  where 
the  life  or  liberty  of  the  defendant  is  at  stake  the  absence  of  the  op- 
portunity  for  cross-examination  is  a  serious  deprivation,  which 
differentiates  in  nature  and  degree  the  evidence  of  a  dying  declara- 
tion from  that  which  is  direct  and  given  upon  the  witness  stand. 
The  jury  should  not  receive  the  impression  that,  however  admissible 
in  evidence  the  dying  statement  is,  it  is  as  valuable  or  as  authori- 
tative for  the  purpose  of  proving  the  defendant's  guilt  as  though 
this  same  evidence  had  been  giyen  by  a  witness  in  a  court  of  jus- 
tice, with  every  opportunity  to  the  defendant  to  investigate  its 
truth  by  means  of  cross-examination.'* 

§  3051.  Acts  or  declarations  of  co^conspirator  as  evidence  against 
defendant 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  and  J.  agreed  between  them- 
selves, or  conspired  together,  to  kill ,  and  that  in  pursuance 

thereof  defendant  killed  him,  then  I  charge  you  that  any  act  or  dec- 
laration of  J.  in  furtherance  of  said  common  purpose  done  or  said 
'  by  him  in  the  absence  of  the  defendant,  and  which  may  have  been 
introduced  in  evidence  in  this  case,  is  legal  evidence  in  this  case 
against  defendant,  and  may  be  considered  by  you  in  finding  your 
verdict;  but,  if  the  evidence  fails  to  satisfy  you,  beyond  a  reason- 
able doubt,  that  such  agreement  or  conspiracy  existed,  then  such 
acts  or  declarations  of  J.,  done  or  said  in  the  absence  of  the  defend- 
ant, are  not  legal  evidence  in  this  case  against  the  defendant,  and 
you  will  give  them  no  consideration  whatever,  but  will  wholly  dis- 
regard them  in  finding  your  veMict  in  this  case.'* 

You  are  instructed  to  disregard  and  not  to  consider  for  any  pur- 
pose the  testimony  of  the  witness as  to  the  alleged  state- 
ments made  by  C.  to  said  witness  in  the  store  of  the  said  C. ;  the 
testimony  of  the  said  witness  showing  that  the  defendant  was  not 
present  at  the  time  said  alleged  statement  was  made,  unless  you 
should  find  and  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  and  C.  or  defendant  and  C.  and  others,  had 
entered  into  an  agreement  to  kill  deceased.'^ 

§  3052.    Matters  considered  on  question  of  assault  with  intent  to 
kill  or  murder 
The  court  instructs  the  jury,  for  the  defendant,  that  if  they  be- 
lieve the  evidence  in  this  case  shows  that  defendant  had  another 

Ti  state  y.  Law,  136  N.  W.  8a3, 150  t«  Banks  v.  State,  108  S.  W.  693,  52 

Wis.  313.  Te^.  Cr.  B.  480. 

T2  Kinney  v.  State,  144  S.  W.  257, 
65  Ter.  Cr.  R.  251. 
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load  in  his  gun,  and  could  have  used  it,  and  killed  said ,  if  he 

had  so  desired,  but  did  not  do  so  because  he  did  not  want  to  kill 
him,  the  jury  should  take  this  into  consideration,  along  with  all 
the  other  facts  and  circumstances  in  the  case,  in  determining 

whether  the  defendant  did  intend  to  kill  and  murder ,  and  if, 

from  all  the  facts  and  circumstances  in  evidence,  they  have  a  rea- 
sonable doubt  as  to  whether  he  really  meant  to  murder,  they  cannot ' 
lawfully  convict  him  of  assault  and  battery  with  intent  to  kill  and 
murder.'* 

§  3053.    Matters  considered  on  issue  of  sdf-defense 

I  3053(1).    ArkMsas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 

that  the  first  shot  fired  by  this  defendant  killed ,  and  that  it 

was  fired  by  the  defendant  in  apparently  necessary  self-defense, 
then  the  defendant  should  be  acquitted;  and  the  further  fact,  if 
proven,  that  he  afterwards  fired  several  shots  into  the  deceased's 
dead  body,  should  not  be  considered  by  you.'* 

I  3053(2).     Illinois 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  inflicted  the  fatal  blow  upon  deceased  in 
self-defense,  while  the  deceased  was  manifestly  intending  and  en- 
deavoring, in  a  violent  manner,  to  enter  the  habitation  of  the  de- 
fendant, for  the  purpose  of  assaulting  or  offering  personal  violence 
to  the  defendant,  being  therein,  then  the  killing  was  justifiable,  and 
the  jury  ought  to  acquit  the  defendant.  But  the  jury,  in  considering 
whether  the  killing  was  justifiable,  on  the  ground  that  the  killing 
was  in  self-defense,  while  the  deceased  was  endeavoring,  in  a  violent 
manner,  to  enter  the  prisoner's  habitation,  should  consider  the  cir- 
cumstances attending  the  killing,  and  the  conduct  of  the  parties  at 
the  time  and  immediately  previous  thereto,  and  the  means  used,  and 
the  degree  of  force  used  by  the  prisoner  in  making  what  is  claimed 
to  be  this  self-defense,  as  bearing  upon  the  question,  whether  the 
blows  given  were  actually  g^ven  in  self-defense,  or  whether  they 
were  given  in  carrying  out  an  unlawful  purpose.  If  the  force  used 
was  unreasonable  in  amount  and  character,  and  such  as  a  reasonable 
mind  would  have  so  considered  under  the  circumstances,  it  is  proper 
for  the  jury  to  consider  that  fact  in  determining  whether  the  kill- 
ing was  in  self-defense.'* 

I  3053(3).    KMituoky 

The  jury  are  instructed  that  in  determining  whether  or  not  the 
defendant  had  reasonable  grounds  to  believe  that ,  at  the 

7«  McCaa  t.  State  (Miss.)  88  So.  ts  lAnds&y  v.  State,  189  S.  W.  103, 

22S.  125  Ark.  542. 

-  7e  Greschia  r.  People,  53  lU.  295. 
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time  he  was  killed,  was  then  and  there  about  to  cut,  stab,  or  do 
the  defendant  great  bodily  harm,  they  are  not  confined  to  the  facts 
and  circumstances  proved  to  have  transpired  and  existing  at  the 
time  of  the  killing,  but  they  may,  and  should,  take  into  considera- 
tion all  the  evidence  in  the  case." 

§  3053(4).     New  York 

The  jury  are  instructed  that  you  may  take  into  consideration  the 
fact  that  defendant  remained  at  the  scene  of  the  homicide  and  did 
not  run  away." 

§  3053(5).    Texas 

You  are  instructed  that  in  determining  the  existence  ot  actual  or 
apparent  danger,  you  are  to  view  the  facts  of  the  case  from  the 
standpoint  of  the  defendant,  at  the  time  of  the  killing,  taking  into 
consideration  the  threats  made  by  deceased,  against  defendant,  if 
any  were  made,  the  general  reputation  of  the  deceased  for  vi  lence, 
•if  such  has  been  proved,  and  the  language  of  the  deceased  just  be- 
fore, and  at  the  time  of,  the  homicide,  if  such  be  in  proof  in  deter- 
mining the  guilt  or  innocence  of  the  defendant.'* 

§  3054.    Same — ^Uncommunicated  threats  of  deceased  as  bearing  on 
his  intent  to  provoke  difiBculty 

§  3054(1).    Mleeouri 

The  court  instructs  the  jury,  if  they  shall  .find  and  believe  from 
the  evidence  that made  any  threats  against  the  life  of  de- 
fendant which  were  not  communicated  to  him,  such  threats  should 
be  considered  by  the  jitry  for  the  purpose  of  determining  the  inten- 
tion of at  the  time  he  provoked  and  entered  into  the  diffi- 
culty with  the  defendant,  provided  the  jury  believe  from  the  evi- 
dence that did  provoke  and  enter  into  the  difficulty  with 

the  defendant.*® 

S  3054(2).   South  Dakota 

You  are  instructed  that,  if  you  have  a  reasonable  doubt  as  to 
whether  the  defendant  or  the  deceased  made  the  first  overt  act,  then 
you  should  take  into  consideration  the  evidence  of  threats  made 
by  the  deceased,  if  any,  against  the  defendant,  though  they  had  not 
been  commimicated  to  the  defendant  before  the  shooting,  for  such 
evidence  is  competent  to  show  that  at  the  time  of  the  shooting  the 
deceased  began  the  affray,  thereby  attempting  to  fulfill  his  threats.** 

7  7  Ck>mmonwealth  y.  Thomas,  101  so  state  v.  Smith,  65  S.  W.  270,  164 

S.  W.  326,  31  Ky.  Law  Rep.  899.  Mo.  567. 

78  People  V.  Ohnds,  90  App.  DIt.  si  State  v.  StumbaBgh,  132  N.  W. 

58,  85  N.  Y.  S.  627.  666,  28  S.  D.  50. 

70  MarshaU  v.  State,  189  &  W.  499, 
80  Tex.  Cr.  R.  235. 
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i  3054(3).    Toxat 

You  are  instructed  that  the  law  provides  that  threats  made  by 
the  deceased  may  be  given  in  evidence  and  considered  by  the  jury 
for  the  purpose  of  explaining  the  acts  and  conduct  of  the  deceased  at 
the  time  of  the  homicide,  whether  the  same  had  been  communi- 
cated to  the  defendant  or  not.  Now,  if  you  find  from  the  evidence 
in  this  case  that  the  deceased  made  threats  against  the  defendant, 
and  you  further  find  that  such  threats  were  not  communicated  to 
the  defendant,  then  you  may  consider  said  threats  for  the  purpose 
of  explaining  if  they  do  the  acts  and  conduct  of  the  deceased  at 
the  time  of  the  homicide.** 

§  3055.     Same — Good  character  of  defendant 

You*  are  instructed  that  there  has  been  some  evidence  introduced 
bearing  upon  the  good  character  of  the  defendant  prior  to  the  kill- 
ing which  you  should  consider  in  making  up  your  verdict,  but  you 
are  instructed  that  good  reputation  prior  to  the  commission  of  the 
crime  is  no  defense,  and  the  evidence  is  introduced  for  the  purpose 
of  throwing  light  upon  the  question  as  to  who  was  the  probable 
aggressor ;  and  if  you  are  convinced  by  the  Evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  committed  the  crime  as  charged, 
the  fact  that  his  reputation  was  good  prior  to  that  time  would  be  no 
defense.'* 

§  3056.    Effect  of  previous  reputation  of  defendant  as  a  man  of 
peace 

§  3056(1).    Georoia 

The  jury  are  instructed  that  any  evidence  oifered  by  the  accused 
for  the  purpose  of  establishing  his  character  for  peace  should  be 
considered  by  the  jury  in  connection  with  the  other  evidence-in  the 
case  in  passing  upon  the  guilt  or  innocence  of  the  defendant." 

§  3056(2).    Missoqri 

You  are  instructed  that  in  determining  as  to  the  guilt  or  inno- 
cence of  the  defendant,  you  should  take  into  account  the  testimony 
in  relation  to  his  character  as  a  peaceable,  quiet  citizen,  and  you 
should  give  to  such  testimony  such  weight, as  you  deem  proper; 
but  if,  from  all  the  evidence  before  you,  you  are  satisfied,  beyond 
a  reasonable  doubt,  as  defined  in  these  instructions,  that  the  de- 
f endant  is  guilty,  then  his  previous  good  character,  if  shown,  cannot 
justify,  excuse,  palliate,  or  mitigate  the  oflFense,  and  you  cannot  ac- 
quit him  merely  because  you  may  believe  he  has  been  a  person  of 
good  repute.^ 

•«  Harper  v.  State,  170  S.  W.  721,  ••Nelms  t.  .Slate,  61  S,  "EL  588, 12a 

75  Tex.  Cr.  R.  124.  Ga.  675. 

•  •«  Whitley  t;  State,  169  Si  W.  »52,  ss  state  r.  Brown,  70  S.  W.  1111, 

114  Ark.  243.  181  Mo.  192. 
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i  3056(3).    Oregon 

There  has  been  testimony  oifered  in  this  case  upon  the  question 
of  the  reputation  of  the  defendant  as  a  quiet,  peaceable,  and  law- 
abiding  citizen.  The  defendant  has  a  right  to  show  his  previous 
good  character  as  a  circumstance  tending  to  show  the  improbability 
of  his  guilt,  or  that  he  would  commit  such  a  crime.  If,  however, 
you  believe  from  all  of  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  committed  the  crime  in  question  as  charged  in  the 
indictment,  then  it  would  be  your  duty  to  find  the  defendant  guilty, 
even  though  the  evidence  satisfied  your  minds  that  the  defendant 
previous  to  the  crime  in  question  had  borne  a  good  reputation  as  a 
quiet,  peaceable,  and  law-abiding  citizen;  also  even  though  you 
should  find  from  the  evidence  that  the  defendant's  reputation  as 
a  quiet,  peaceable,  and  law-abiding  citizen  is  bad,  you  should  not 
find  him  guilty  unless  you  are  satisfied  of  his  guilt  from  the  evi- 
dence before  you  beyond  a  reasonable  doubt.** 

The  jury  are  instructed  that  the  defendant  in  this  case  has  offered 
evidence  tending  to  show  his  character  as  a  peaceable,  law-abiding 
citizen.  The  defendamt  has  a  right  to  show  his  previous  good  char- 
acter as  a  circumstance  tending  to  show  the  improbability  of  his. 
guilt,  or  that  he  would  commit  such  a  crime.  If,  however,  you  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant committed  the  crime  in  question  as  charged  in  the  indictment, 
then  it  would  be  your  duty  to  find  the  defendant  guilty,  even  though 
the  evidence  satisfied  your  minds  that  defendant,  previous  to  the 
commission  of  the  alleged  crime,  had  sustained  a  good  reputation  as 
a  peaceable  and  law-abiding  citizen.*' 

§  3057.    Character  of  deceased  for  violence 

The  jury  are  instructed  that  evidence  has  been  introduced  before 
you  of  the  character  of  the  deceased,  and  tending  to  show  that  he 
was  a  violent,  quarrelsome,  and  dangerous  man.  This  was  not  ad- 
mitted as  tending  in  any  way  to  justify  his  slaying  by  the  defend- 
ant. A  party  has  no  more  right  to  slay  a  bad  man  than  a  good  one. 
Both  are  equally  protected  under  the  law.  The  unwarranted  slay- 
ing of  efther  is  equally  a  crime.  The  evidence  of  bad  character  is 
to  be  considered  by  the  jury  only  as  a  circumstance  illustrating 
the  facts  of  the  homicide,  and  indicating  the  aggressor  and  the  na- 
ture of  the  aggression ;  it  being  more  probable  that  a  man  of  vio- 
lent and  dangerous  character  would  make  an  unprovoked  and  dead- 
ly assault  than  that  a  quiet  and  peaceable  man  would  do  so.** 

««  State  V.  Stfby,  lU  P.  657,  78  Or.  tT  state  v.  Porter,  49  P.  964,  82  Or. 

37a  135. 

••  Pecsrte  T.  Yoong  (Cal.)  68  P.  837. 
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§  3058.    Good  character  of  deceased  for  peace 

The  jury  are  instructed  that,  although  the  jury  may  find  from 
the  evidence  that  the  state  has  proved  the  good  character  of  the 
deceased  for  peace  and  quiet  in  the  neighborhood  in  which  he  re- 
sided they  cannot  consider  this  evidence  in  considering  the  guilt  or 
innocence  of  defendant.** 

§  3059.    Matters  considered  in  determining  issue  of  sanity 

i  3059(1).    Arkansas 

You  are  instructed  that,  on  the  question  of  sanity  or  insanity 
of  the  defendant,  you  will  consider  all  the  evidence  offered  in  the 
case,  the  homicide  itself,  the  manner  in  which  it  was  committed,  and 
the  attending  circumstances,  the  life,  habits,  and  conduct  of  the  de- 
fendant, as  well  as  his  mental  capacity  or  perverseness,  if  any,  from 
his  birth  up  to  the  present  time,  to  determine  whether  or  not  the 
defendant  was  of  sound  or  unsound  mind  at  the  time  of  the  commis* 
sion  of  the  crime  charged.** 

i  3069(2).    California 

You  are  instructed  that,  in  determining  the  question  whether  the 
defendant  was  insane  at  the  time  of  the  alleged  commission  of  the 
act,  the  jury  are  to  consider  all  his  acts  at  the  time  of,  before,  and 
since  the  alleged  commission  of  the  act,  as  such  acts  and  conduct 
have  been  shown  by  the  evidence,  and  the  jury  have  the  right  to 
consider  the  defendant's  appearance  and  actions  during  the  trial  as 
a  circumstance  in  determining  his  insanity  at  the  time  of  the  homi- 
cide.** 

I  3059(3).    Mtohigan 

The  jury  are  instructed  that  every  person  is  presumed  to  be  sane 
until  the  contrary  is  shown.  If  no  evidence  of  insanity  had  been 
given,  then  you  would  presume  the  respondent  to  be  responsible  for 
her  acts.  When  evidence  is  introduced  upon  that  question^  then 
the  question  of  whether  or  not  the  respondent  is  responsible  for  her 
act  becomes  a  question  for  you  to  determine  from  all  the  evidence 
bearing  upon  it;  and  if,  after  carefully  considering  all  of  such  evi- 
dence,  there  should  remain  any  reasonable  doubt  as  to  whether  or 
not  she  was  responsible,  then  your  verdict  should  be  "Not  guilty, 
because  of  insanity."  If,  on  the  other  hand,  you  find  beyond  a  rea- 
sonable doubt  that  the  children  were  killed  and  murdered  by  poison 
by  the  respondent,  and  the  evidence  convinces  your  mind  so  that 
you  have  no  reasonable  doubt  that  she  was  responsible  for  her  act, 
under  the  rules  I  have  given  you,  then  your  verdict  should  be, 

••  Jlmmei'SQn  y.  State,  32  So.  141,  »i  People  y.  Donlan,  07  P.  761,  135 

133  Ala.  18.  Oal.  489, 

•oDIggs  y.  State,  190  S.  W.  448, 
126  Ark.  455. 
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"Guilty  of  murder  in  the  first  degree."  In  determining  this  ques- 
tion, consider  carefully  all  the  facts  bearing  in  any  manner  upon  it. 
Did  she  inherit  insanity  from  her  ancestors?  If  so,  what  was  the 
nature  of  such  insanity?  What  has  been  her  life  and  habits  and 
surroundings,  as  disclosed  by  the  evidence?  What  has  been  her 
physical  condition,  and  how  has  that  been  affected  by  her  life  and 
habits?  Consider  what  her  friends  and  neighbors  have  discovered 
in  regard  to  her  actions  as  tending  to  show  whether  or  not  she  is 
sane  or  insane.  Consider  the  testimony  of  the  doctors  who  have 
examined  her,  and  their  opinions  on  the  subject.  What  opportunity 
did  the  doctor  have  to  obtain  knowledge  upon  which  to  base  an 
opinion?  Consider  carefully  her  actions  just  before  and  at  the  time 
of  the  committing  of  the  crime.  Did  she  do  any  act  preparatory  to 
the  committing  of  the  crime?  If  so,  look  carefully  to  see  what  it 
was.  How  was  it  committed?  Did  she  make  any  statement  in  writ- 
ing during  that night?    If  so,  look  into  it.    Does  it  indicate 

that  she  was  at  that  time  irresponsible,  or  does  it  indicate  to  the 
contrary?  Consider  her  statements  the  next  morning,  if  she  made 
any,  and  all  her  statements  and  conduct  sinc«  her  arrest,  so  far  as 
they  are  disclosed  by  the  evidence;  and  from  all  these,  and  any 
other  evidence  that  I  have  not  referred  to,  touching  the  question  de- 
termine whether  or  not  on  that  night  the  respondent  was 

such  a  woman  as  should  be  held  responsible  for  the  crime  with 
which  she  is  charged.** 

§  3059(4).    Missouri 

The  court  instructs  the  jury  that,  on  the  question  of  the  sanity  or 
insanity  of  the  defendant,  you  will  consider  all  the  evidence  offered 
in  the  case ;  the  homicide  itself,  and  the  attending  circumstances ; 
the  life,  habits,  and  conduct  of  the  defendant,  as  well  as  his  mental 
capacity  or  perverseness,  if  any,  from  his  birth  up  to  the  present 
time ;  and  also  the  habits  and  conduct  of  his  parents — to  determine 
whether  or  not  the  defendant  was  of  sound  or  unsound  mind  at  the 
time  of  the  commission  of  the  crime  charged.  If  you  find  that  the 
defendant  was  insane  and  irresponsible,  from  any  disease  or  dis- 
order of  mind,  as  explained  in  these  instructions,  when  he  com- 
mitted the  homicide,  then  you  will  find  him  not  guilty;  but  if  you 
find  that  at  the  time  of  the  shooting  he  was  not  insane,  but  respon- 
sible for  his  act,  as  explained  in  these  instructions,  and  that  he  com- 
mitted the  crime  as  charged,  then  you  will  find  him  guilty,  even 
though  you  may  find  that  he  has  become  insane  since  the  homicide, 
or  that  he  is  now  insane.** 

»2  People  V.  Quimby,  96  N.  W.  1061,  »«  State  v.  Duestrow,  38  S.  W.  554, 

134  Mich.  625.  '  137  Mo.  44, 
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i  3059(5).    Texas 

You  are  instructed  that  sanity  and  insanity  are  terms  applicable 
to  the  mode  of  operation  of  the  mind  as  judged  by  some  accepted 
standard  of  normality.  The  mode  of  operation  of  the  mind  is  ascer- 
tainable from  the  conduct  of  the  person  in  question,  i.  e.,  from  the 
effect  produced  by  his  surroundings  on  his  mind  when  responding 
by  action  to  those  surroundings.  Virtually,  then,  the  mind  is  one, 
while  the  surroundings  are  multifold;  and  the  mode  of  operation 
cannot  be  ascertained  to  be  normal  or  abnormal  except  by  watching 
the  effects  through  a  multifold  series  of  causes.  On  the  one  hand, 
no  single  act  can  be  of  itself  decisive;  while,  on  the  other  hand, 
any  act  whatever  may  be  significant  to  some  extent.  The  first  and 
fundamental  rule,  then,  will  be  that  any  and  all  conduct  of  the 
person  is  admissible  in  evidence.  There  is  no  restriction  as  to 
the  kind  of  conduct.  There  can  be  none ;  for,  if  a  specific  act  does 
not  indicate  insanity,  it  may  indicate  sanity.  It  will  certainly  throw 
light  one  way  or  the  other  upon  the  issue.  "Upon  this  I  believe  that 
no  difference  of  opinion  will  be  found  to  exist,"  said  Mr.  Justice 
Patteson,  in  a  celebrated  case,  "as  to  the  principle  on  which  such 
evidence  is  admissible.  Every  act  of  the  party's  life  is  relevant 
to  the  issue."  There  can  be  no  escape  from  this  consequence. 
There  is  no  distinction  in  kind  (whatever  there  may  be  in  degree) 
between  one  or  another  piece  of  conduct  as  evidence  to  be  consid- 
ered ;  some  inference  is  always  possible.®* 

You  are  instructed  that  the  suggestion  that  the  government,  in 
attempting  to  rebut  the  testimony  offered  by  the  prisoner  on  this 
point  (of  insanity),  should  have  been  limited  to  the  explanation  or 
denial  of  the  particular  transactions,  acts,  conduct,  and  declara- 
tions introduced  by  the  prisoner  to  make  out  his  defense,  cannot 
be  sustained.  Most  men  in  the  course  of  their  lives,  in  times  of  ex- 
citement produced  by  disease  or  otherwise,  do  many  strange  and 
peculiar  acts,  and  oftentimes  give  utterance  to  eccentric  or  Ctnusual 
language ;  and  it  is  obvious  that  if  a  person  accused  of  crime  may 
select  and  offer  in  evidence  all  the  darkspots  of  his  life,  or  every  pe- 
culiar and  unusual  act  and  declaration,  and  be  allowed  to  exclude 
all  the  rest,  that  many  guilty  offenders  must  escape,  and  justice 
often  be  defeated,  because  the  means  of  ascertaining  the  truth  are 
excluded  from  the  jury.  Whenever  the  accused  has  offered  his 
acts,  conduct,  and  declarations,  before  and  after  the  homicide,  the 
government  may  offer  evidence  of  other  acts,  conduct,  and  dec- 
larations of  the  accused  within  the  same  period  to  ;5how  that  he  was 
sane,  and  to  rebut  the  evidence  introduced  for  the  defense.** 

•*  Witty  V.  State,  171  S.  W.  229,  76  "  Witty  v.  State,  171  S,  W.  229,  75 

Tex.  Cr.  B.  440.  Tex.  Or.  R.  440. 
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§  3060.    Weight  of  expert  testimony  on  issue  of  sanity 
f  3060(1).    Indiana 

The  jury  are  instructed  that  the  opinions  of  medical  experts  are 
to  be  considered  by  you,  in  connection  with  all  the  other  evidence 
in  the  case;  but  you  are  not  bound  to  act  upon  them,  to  the  en- 
tire exclusion  of  other  testimony.  Taking  into  consideration  these 
opinions,  and  giving  them  just  weight,  you  are  to  determine  for 
yourselves,  from  the  whole  evidence,  whether  the  accused  was  or 
was  not  of  sound  mind,  yielding  him  the  benefit  of  a  reasonable 
doubt,  if  such  arises  from  the  evidence.** 

§8060(2).    MIssoari 

The  jury  are  instructed  that  the  testimony  given  by  the  physi- 
cians and  experts  who  testified  in  this  case  is  to  be  taken  and  con- 
sidered by  the  jury  like  the  evidence  of  other  witnesses  who  testi- 
fied in  the  cause ;  and  the  opinions  on  questions  of  insanity  which 
have  been  given  by  medical  experts  are  proper  testimony  before 
you,  subject  to  the  same  rule  of  credit  or  discredit  as  the  testi- 
mony of  other  witnesses,  and  are  not  conclusive  on  the  jury.  These 
opinions  neither  establish  nor  tend  to  establish  the  truth  of  the 
facts  upon  which  they  are  based.  Whether  the  matters  testified 
to  by  the  witnesses  in  the  cause  as  facts  are  true  or  false  is  to  be 
determined  by  the  jury  alone,  and  you  must  also  determine  wheth- 
er the  facts  and  matters  stated  and  submitted  to  the  experts  in 
the  hypothetical  question  are  true  in  fact,  and  have  been  proven  in 
the  case.*' 

§  3061.    Same— As  dependent  on  truth  of  assumptions  in  hypothet- 
ical questions 

The  jury  are  instructed  that  you  are  not  to  take  for  granted  that 
the  statements  contained  in  the  hypothetical  questions  which  have 
been  propounded  to  the  witnesses  are  true.  Upon  the  contrary, 
you  are  to  carefully  scrutinize  the  evidence,  and  from  that  deter- 
mine what,  if  any,  of  the  averments,  are  true,  and  what,  if  any,  are 
not  true.  Should  you  find  from  the  evidence  that  some  of  the  ma- 
terial statements  therein  contained  are  not  correct,  and  that  they 
are  of  such  a  character  as  to  entirely  destroy  the  reliability  of  opin- 
ions based  upon  the  hypothesis  stated,  you  may  attach  no  weight 
whatever  to  the  opinions  based  thereon.  You  are  to  determine, 
from  all  the  evidence,  what  the  real  facts  are,  and  whether  they  are 
correctly,  or  not,  stated  in  the  hypothetical  question  or  questions. 
I  need  hardly  remind  you  (for  it  will  suggest  itself  to  your  own 

••Gnetig  v.  State,  66  liid.  94,  32  •▼State  v.  Crane, *iOO  S.  W.  422, 
Am.  Rep.  99.  202  Mo.  54;  State  v.  Duestrow,  38  S. 

W.  554,  137  Mo.  44. 
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minds)  that  an  opinion  based  upon  an  hypothedis  wholly  incorrect- 
ly assumed,  or  incorrect  in  its  material  facts,  and  to  such  an  ex- 
tent as  to  impair  the  value  of  the  opinion,  is  of  little  or  no  weight. 
Upon  the  matters  stated  in  these  hypothetical  questions,  and  which 
are  involved  in  this  investigation,  you  are  to  give  the  defendant  the 
benefit  of  all  reasonable  doubt,  if  any  there  should  be,  and,  where 
there  is  a  reasonable  doubt  as  to  the  truth  of  any  one  of  the  ma- 
terial facts  stated,  resolve  it  in  the  defendant's  favor.** 

§  3062.    EfFect  of  former  adjudication 
i  3062(1).    Missouri 

It  having  appeared  in  evidence  that  there  has  been  a  former  trial 
of  this  case,  you  are  instructed  that  you  cannot  consider  in  any  way 
the  result  of  such  former  trial,  and  you  will  try  this  case  as  if  there 
never  had  been  any  former  trial  whatever.  You  must  consider 
only  the  evidence  produced  in  the  present  trial,  and  be  governed 
solely  by  the  law  as  now  declared  to  you  by  the  court.** 

i  3062(2).    Oklahoma 

The  jury  are  instructed  that  it  is  disclosed  by  the  record  and 
the  testimony  in  this  case  that  the  defendant  at  the  time  and  place 
charged  in  the  indictment,  and  during  the  altercation,  shot  and  killed 
P.  W.  C,  father  of  F.  C.  The  defendant  was  indicted  for  killing 
.P.  W.  C,  charged  with  the  crime  of  murder.  To  this  charge  he 
entered  a  plea  of  not  guilty,  and  defended  said  charge  upon  the 
grounds  that  he  fired  the  shot  at  F.  C.  which  caused  the  death  of 
P.  W.  C.  and  that  he  fired  said  shot  in  his  own  necessary  self- 
defense,  and  against  the  assault  of  F.  C,  with  a  deadly  weapon. 
Upon  the  trial  of  that  cause  in  this  court  he  was  by  the  judgment 
of  the  court  acquitted.  By  that  judgment  the  issues  necessarily 
tried  and  determined  are  conclusive  in  this  cause,  and  cannot  be 
again  retried.  By  that  judgment  it  was  determined  that,  in  fir- 
ing the  shots  from  the  shotgun  which  caused  the  death  of  P.  W. 
C,  the  defendant  was  justifiable,  and  that  at  that  time  he  was  not 
the  aggressor,  and  had  reasonable  grounds  to  apprehend  a  design 
on  the  part  of  F.  C.  to  take  his  life  or  do  him  some  great  personal 
injury,  and  that  he  fired  the  shots  from  the  shotgun  in  self-defense. 
These  findings  in  the  former  case,  to  the  extent  set  out  above,  are 
binding  on  you  in  this  case,  and  you  are  required,  in  your  con- 
siderations and  deliberations,  to  treat  said  findings  as  facts,  and 
not  open  to  question  or  inquiry.* 

»«  Guetig  T.  State,  66  Ind.  94,  32  »  Morris  v.  Territory,  99  P.  760,  1 

Am.  Rep.  99.  OKI.  Cr.  617. 

•9  State  V.  Hudspeth,  60  S.  W.  136, 
159  Mo.  178. 
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§  3063.    Limiting  effect  of  evidence 

§  3063(1).    Kwituoky 

You  are  to  take  and  receive  all  the  evidence  which  the  court  per- 
mitted you  to  hear  about  the  alleged  shooting  of  G.  by  B.  for  the 
purpose  only,  and  in  so  far  only,  as  it  may  in  your  judgment  tend 
to  show  motive  for  the  acts  and  conduct  of  the  parties  to  the  diffi- 
culty in  which  J.  was  killed,  if  in  your  judgment  it  does  so  show 
or  tend  to  show  motive.  The  word  "motive,"  as  used  in  these  in- 
structions by  the  court,  means  inducement,  reason,  cause,  or  in- 
centive to  do  the  acts  and  things  charged  in  the  indictment  here- 
in, if  they  or  any  of  them  were  done.* 

i  3063(2).    OkithOfna 

You  are  instructed  that  the  proof  with  reference  to  the  first  en- 
counter before  defendant  procured  the  shotgun  can  only  be  con- 
sidered by  you  in  connection  with  the  other  proof  in  the  case  for 
the  purpose  of  ascertaining  the  state  of  mind  of  the  respective  par- 
ties at  the  time  of  the  homicide,  and  for  the  reason  of  ascertaining 
who  probably  began  the  difficulty  and  whether  the  defendant  rea- 
sonably and  in  good  faith  believed  that  he  or  his  brother,  or  both, 
were  in  danger  of  losing  their  lives  or  receiving  great  bodily  injury 
at  the  time  of  the  subsequent  difficulty  in  which  the  deceased  was 

slain.* 

« 

§  3064.    Same — Evidence  as  to  insanity 

The  jury  are  instructed  that  you  cannot  and  must  not  consider 
the  evidence  as  to  the  defendant  having  assaulted  his  father,  or 
his  son-in-law,  or  his  son,  or  as  to  his  slapping  his  grovrn  daughter, 
as  any  incriminating  circumstance  against  the  defendant  in  this 
case ;  but  it  was  only  admitted,  and  can  be  considered  by  you  only, 
on  the  issue  as  to  the  sanity  or  insanity  of  the  defendant,  and  can 
be  considered  by  you  for  no  other  purpose;  and  as  to  whether  it 
tfinds  to  show  whether  he  was  sane  or  insane  is  a  question  alto- 
gether for  your  consideration.* 

Evidence  has  been  introduced  before  you  tending  to  show  that 
immediately  following,  and  for  some  time  after  the  occurrence  in 
which  the  deceased  was  shot  and  killed,  the  defendant  was  of  un- 
sound mind.  You  are  instructed  that  you  are  to  consider  such 
evidence  in  determining  whether,  at  the  time  of  the  shooting,  de- 
fendant was  of  unsound  mind  and  for  no  other  purpose.* 

>  Qambrdi  v.  Commonwealth,  118  «  Leary  ▼.  State,  117  S.  W.  822,  55 

S.  W.  476,  130  Ky.  513.  Tex.  Cr.  R.  547. 

8  McDaniel  v.  State,  127  P.  358^  8  »  Sartin  y.  State,  103  S.  W.  875,  51 

Okl.  Cr.  209.  Tex.  Cr.  B.  57L 
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§  3065.    Sami^-Prior  difficulties 

I  instruct  you  that  if  you  believe  from  the  testimony  in  this 
cause  that  said  defendant  and  the  prosecuting  witness,  priof  to 

,  had  certain  difficulties  and  troubles,  then,  in  that  event, 

you  are  only  to  consider  such  testimony  for  the  sole  purpose  of  de- 
termining the  state  of  mind  of  said  defendant  and  said  prosecuting 
witness,  at  the  time  of  the  alleged  assault,  if  any  there  was,  and 
for  the  further  purpose  of  showing  malice,  if  any,  the  defendant  had 
at  such  time.* 

§  3066.    Same — Threats  of  deceased 

The  court  instructs  the  jury  that  threats  of  deceased  towards 
defendant  (if  you  believe  and  find  from  the  evidence  that  such 
threats  were  made)  were  admitted  solely  for  the  purpose  of  show- 
ing the  attitude  of  said  deceased  towards  defendant,  and  you  are 
instructed  that  you  cannot  consider  such  threats  (if  you  believe 
from  the  evidence  that  they  were  made)  for  any  other  purpose.' 

§*  3067.    Limitii^  effect  of  evidence  as  to  contradictory  statements 
of  witness 

The  jury  are  instructed  that,  when  a  witness  testifies  for  one 
side  it  is  competent  for  the  other  side  to  introduce  ^another  witness 
to  swear  that  on  a  particular  occasion  that  witness  made  statements 
different  from  the  statements  that  he  made  on  the  stand,  and  that  is 
done  for  the  purpose  of  impeaching  or  tending  to  impeach  the  par- 
ticular witness'  veracity  before  the  jury.  That  is  the  purpose  of 
introducing  Mr.  D.  here.  The  defendant  claims  that  this  particular 
witness  (L.  J.)  made  statements  to  Mr.  D.  different  from  the  state* 
ments  he  testified  to  here,,  and  that  is  done  for  the  purpose  ot  tend- 
ing to  show  (and  it  is  for  you  to  give  the  evidence  such  weight  as 
it  is  entitled  to)  he  is  not  worthy  of  credit,  and  that  is  the  purpose 
for  which  it  was  introduced.  That,  however,  does  not  show  in  any 
manner  that  what  he  told  Mr.  D.  was  true  or  untrue;  in  other 
words,  what  he  told  Mr.  D.  is  a  declaration  made  by  him  outside 
of  the  court,  and  that  itself  is  not  original  evidence  in  this  case. 
It  is  evidence  tending  to  show  that  this  witness  made  contradictory 
statements  about  this  case.* 

§  3068.    Sufficiency  of  evidence 

i  3068(1).    Alabama 

The  jury  ate  instructed  that,  if  they  have  a  reasonable  doubt, 
growing  out  of  the  evidence,  as  to  whether  the  killing  was  done 

«  People  V.  Bradfleia,  159  P.  443,  30  •  Bondurant  r.  State,  27  So.  775, 

Cal.  App.  721.  125  Ala.  31. 

7  State  V.  Greaves,  147  S.  W.  973, 
243  Mo.  MO. 
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deliberately,  or  as  to  whether  it  was  done  premcditatedly,  then 
they  cannot  find  the  defendant  guilty  of  murder  in  the  first  degree ; 
and  if  they  have  a  reasonable  doubt,  growing  out  of  the  evidence, 
as  to  whether  the  killing  was  done  out  of  malice,  then  they  can- 
not find  the  defendant  guilty  of  miurder  in  either  degree,  but  only 
of  manslaughter,  at  the  most ;  and  if,  after  considering  all  the  evi- 
dence, the  jury  have  a  reasonable  doubt  as  to  the  defendant's  guilt 
of  manslaughter,  arising  out  of  any  part  of  the  evidence,  then 
they  should  find  the  defendant  not  guilty.* 

S  3068(2).    lodlana 

The  jury  are  instructed  that  a  reasonable  doubt  is  not  excluded 
from  the  mind  of  a  juror,  unless  he  is  so  convinced  by  the  evidence 
of  the  defendant's  guilt  that  he  would  act  on  that  conviction  in 
matters  of  the  highest  concern  and  import  to  bis  own  interest, 
and  his  conviction  from  the  evidence  as  to  the  truth  of  defend- 
ant's guilt  must  be  such  that  a  prudent  man  would  feel  safe  to 
act  upon  it  under  any  circumstances,  when  there  was  no  compul- 
sion resting  upon  him  to  act  at  all.  This  reasonable  doubt  may 
arise  upon  the  issue  as  to  whether  the  state  has  made  out  her 
case  or  not  or  upon  the  question  as  to  whether  the  defendant  acted 
in  self-defense  or  not,  or  it  may  be  created  by  the  evidence  in  rela- 
tion to  the  character  of  the  defendant,  or  remain  after  a  due  con- 
sideration of  all  the  evidence  in  this  cause.^* 

The  jury  are  instructed  that  before  the  jury  would  in  this  case  be 
warranted  in  finding  the  defendant  guilty,  the  state  must  prove 
beyond  a  reasonable  doubt  that  the  defendant  struck  the  deceased 
with  some  instrument  which  caused  his  death,  or  contributed  there- 
to, and,  if  this  is  not  so  proved  beyond  a  reasonable  doubt,  you 
should  find  the  defendant  not  guilty." 

« 

I  3068(3).    Missoari 

The  jury  are  instructed  that,  while  it  devolves  upon  the  state  to 
prove  the  willfulness,  deliberation,  premeditation,  and  malice  afore- 
thought, all  of  which  are  necessary  to  constitute  murder  in  the 
first  degree,  yet,  these  need  not  be  proved  by  direct  evidence,  but 
may  be  deduced  from  all  the  facts  and  circumstances  attending  the 
killing;  and,  if  you  can  satisfactorily  and  reasonably  infer  their 
existence  from  the  evidence,  you  will  be  warranted  in  finding  the 
defendant  guilty  of  murder  in  the  first  degree." 

The  jury  are  instructed,  if  they  have  a  reasonable  doubt  that  the 
defendant  committed  the  homicide  alleged  in  the  indictment,  or 

•  Hunt  ▼.  State,  33  So.  329.  135  ^  Waybrlght  v.  State.  56  Ind.  122. 
Ala.  1.  "  State  v.  Brown,  87  S.  W.  519^ 

10  Knight  y.  State,  70  Ind.  375.  188  JSU.  451. 
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was  present  at  the  time  said  homicide  is  alleged  to  have  been  com- 
mitted, they  will  find  a  verdict  acquitting  defendant." 

fi  3068(4).    Oklahoma 

The  court  instructs  the  jury  that  if,  after  a  consideration  of  all 
of  the  evidence  in  the  case  they  believe  the  defendant  was  justifi- 
able or  excusable  in  his  acts,  or  if  they  entertain  a  reasonable  " 
doubt  upon  this  subject,  they  should  find  him  not  guilty." 

§  3068(5).    West  Virginia 

The  court  instructs  the  jury  that  although,  upon  a  trial  for  mur- 
der, where  the  defendant  relies  upon  self-defense  in  justification 
of  the  killing,  the  burden  is  upon  the  defendant,  yet  this  in  no  wise 
relieves  the  state  from  proving  all  the  elements  of  murder,  if  it 
seeks  a  conviction,  beyond  a  reasonable  doubt,  and  to  the  exclusion 
of  every  other  reasonable  hypothesis;  and  if,  in  the  case  on  trial, 
the  burden  is  upon  the  prisoner  to  prove  that  he  was  acting  in 
self-defense,  by  a  preponderance  of  the  evidence,  yet  this  in  no 
wise  relieves  the  state,  if  it  seeks  a  conviction,  from  proving  the 
prisoner  gfuilty  beyond  every  reasonable  doubt,  and  to  the  exclu- 
sion of  every  reasonable  hypothesis,  and  that  if  the  state  does  not 
so  prove  the  defendant  guilty  beyond  every  reasonable  doubt,  and 
to  the  exclusion  of  every  other  hypothesis,  they  must  find  the  de- 
fendant not  gtiilty.** 

§  3068(6).   Wyoming 

You  are  instructed  that  it  is  the  law  that  every  one  of  these  facts 
essential  to  the  conclusion  reached  must  be  established  td  the  same 
degree  of  certainty  as  the  main  fact.  Also  it  is  necessary  that  the 
proof  should  be  not  only  consistent  with  the  prisoner's  guilt,  but 
inconsistent  with  his  innocence,  for  if  a  single  material  circum- 
stance remains  unproven  or  if  proven  is  inconsistent  with  the 
theory  of  guilt,  the  crime  is  not  proven  with,  that  certainty  which 
the  law  requires  and  which  the  law  demands." 

§  3069.    Same — ^Proof  of  corpus  delicti 

The  jury  are  instructed  that  the  absence  of  the  infant,  unac- 
counted for,  does  not  prove  that  it  is  dead.^' 

§  3070.    Same— As  to  identity  of  perpetrator  of  crime 
§  3070(1).    Alabama 

The  court  charges  the  jury  a  probability  that  some  other  person 
may  have  done  the  shooting  is  sufficient  to  create  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  and  therefore  for  his  acquittal." 

"  State  V.  Howell,  28  S.  W.  263,  i«  Jenkins  v.  State,  134  P.  260,  22 

117  Mo.  307.  Wyo.  34. 

1*  Williams  v.  State,  131  P.  179,  0  it  Hayncs  v.  State  (Miss.)  27  So. 

Okl.  Cr.  206.                        ,  601. 

IS  State  V.  Manns,  37  S.  E.  613,  48  ^a  Spraj?gins  y.  State,  85  So.  1000, 

W.  Va.  480.                           -  139  Ala.  93. 
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§  3070(2).    Illinois 

The  jury  are  instructed  that,  if  you  should  find  from  the  evi- 
dence that  the  deceased  was  killed  at  the  time  and  in  the  manner 
mentioned  in  the  indictment,  and  that  the  shot  which  caused  his 

death  was  fired  by  either , ,  or  the  defendant,  but  are 

unable,  from  the  evidence,  to  ascertain  by  which  of  said  persons 
said  shot  was  fired,  then  you  ought  to  decide  the  case  precisely  as 

if  it  had   been   proved   that  such   shot  was   fired   by  or 

la 

• 

The  jury  are  instructed  that,  if  it  is  uncertain  from  the  evidence 
in  the  minds  of  the  jury  which  one  of  two  or  more  persons  in- 
flicted the  wound  which  caused  the  death  of  the  deceased,  then 
you  should  acquit  the  defendant,  unless  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  defendant  aided  or  abetted 
the  act  which  resulted  in  the  death  of  deceased.** 

§3070(3).    Woet  ViroInU 

The  jury  are  hereby  instructed  that  if  they  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that came  to  his  death 

as  charged  in  the  indictment,  at  the  hands  of  either  defendant  or 
— : — ,  and  if  they  further  believe  from  the  evidence  that  both  were 

not  present  at  the  time  of  the  killing  of ,  as  charged  in  the 

indictment,  and  if  the  jury  have  a  reasonable  doubt  from  all  the 
evidence  in  the  case  as  to  which  of  the  said  parties  took  the  life 

of  said  ,  as  charged  in  the  said  indictment,  then  the  jury 

must  find  the  defendant  not  guilty.*^ 

§  3071.    Same— Of  intent  to  kill 
§  3071(1).   Arkansas 

You  are  instructed  that,  while  it  is  necessary  that  the  proof 
should  show  a  specific  intent  to  take  life,  in  order  to  constitute 
the  crime  of  assault  with  intent  to  kill,  it  is  not  necessary  that  this 
intent  should  be  shown  by  direct  and  positive  evidence,  but  it  may 
be  shown  by  facts  and  circumstances,  and,  in  determining  wheth- 
er such  intent  existed,  you  will  take  into  consideration  the  manner 
of  the  assault,  the  nature  of  the  weapon  used,  the  manner  in  which 
it  was  used,  defendant's  statements,  if  any,  and  all  other  facts  and 
circumstances  tending  to  show  the  state  of  her  mind.** 

S  3071(2).    Washington 

I  charge  you  that,  in  order  to  prove  the  crime  of  assault  with  in- 
tent to  commit  the  crime  of  murder  in  this  case,  it  is  necessary  for 
the  state  to  prove  beyond  a  reasonable  doubt  that  the  defendant, 

10  Kennedy  y.  People,  40  111.  488.  si  State  ▼.  C^emeans,  57  S.  E.  405, 

«o  Campbell  v.  People,  16  lU.  17,  61      62  W.  Va.  134. 
Am.  Dec.  40.  22  Davis   y.  State^  173  &  W.  820. 

115  Ark.  56a 
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at  the  time  and  place,  and  in  the  manner  and  form  charged  in  the 

information,  cut with  a  razor  or  other  sharp  instrument  purr 

posely  and  maliciously,  intending  to  take  his  life;  and  that,  in 
order  to  prove  the  crime  of  assault  with  a  deadly  weapon,  with  in* 
tent  to  inflict  bodily  injury  in  this  case,  it  is  necessary  for  the  state 
to  prove  beyond  a  reasonable  doubt  that  at  the  time  and  place  men- 
tioned in  the  information  the  defendant  purposely  and  unlawfully 

cut  with  a  knife  or  other  sharp  instrument,  without  any 

considerable  provocation,  with  the  intention  of  inflicting  great  bod- 
ily injury  upon  the  person  of  said .    But  I  charge  you  that 

such  intent  need  not  be  proved  by  direct  and  positive  testimony, 
but  may  be  inferred  by  the  jury  from  the  facts  and  circumstance^ 
presented  as  evidence  in  this  case,  provided  they  are  sufficient  tp 
satisfy  you  beyond  a  reasonable  doubt  of  the  existence  of  such 
intent;  and  I  further  charge  you  that  every  sane  person  is  pre- 
sumed to  intend  the  natural  and  ordinary  consequences  of  his  vol- 
untary act.** 

§  3072.     Sufficiency  of  evidence  of  intent  in  prosecution  for  assault 

with  intent  to  ccwnmit  murder 
See,  also,  ante,  S  8071(2)* 
§  3072(1).    Delaware 

We  have  endeavored  to  tell  you  in  simple  language  what  is  meant 
by  malice.  It  is  not  necessary  to  tell  you  what  is  meant  by  the  ex- 
pression "intent  to  murder."  It  means  of  course  just  what  the 
language  imports,  and  you  understand  that  as  well  as  we  do.  We 
do  say  that  the  intent  to  murder  must  be  proved  as  fully  and  cout 
vincingly  as  any  other  essential  element  of  the  charge.  But  inas- 
much as  such  intent  cannot  ordinarily  be  proved  by  direct  evidence, 
such  as  the  confession  or  declaration  of  the  accused,  it  must  ordir 
narily  be  proved,  if  proved  at  all,  by  indirect  or  circumstantial 
evidence.  It  is,  therefore,  the  duty  of  the  jury  to  carefully  cour 
sider  all  the  fact  and  circumstances  proved  in  the  case  in  order  to 
determine  whether  such  intent  existed  or  not.  For  this  purpose  the 
jury  may  consider  the  character  of  the  assault,  the  kind  of  weapon 
used,  the  danger  of  producing  death,  and  any  other  acts  which  show 
the  condition  of  the  assailant's  mind  at  the  time  the  alleged  crime 
was  committed.** 

You  are  instructed  that  the  intent  to  commit  murder  is  an  es- 
sential ingredient  of  the  crime,  and  is  the  element  that  distinguishes 
it  from  assaults  of  other  grades.    Being  entirely  a  mental  opera- 

« 

«»  State  V.  Romano,  88   P.   1,  41  formation,  and  as  to  this  offense  is 

Wash.  241.     The  last  clause  in  the  proper. 

above  instruction  refers  to  an  assault  2*  State  v.  Lichter,  102  A.    529,  7 

with  intent  to  do  great  bodUy  harm,  Boyce,  119 ;    State  v.  RothweU,  92  A. 

which  was  also  included  in  the  in-  859,  5  Boyce,  312. 
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tion,  or  rather  a  design  or  determination  wholly  within  the  mind, 
the  intent  to  murder,  when  not  disclosed  by  the  words  of  the  as- 
sailant, may  be  gathered  and  inferred  from  his  acts  and  conduct." 
The  court  instructs  the  jury  that  the  intent  to  commit  murder  is 
an  essential  ingredient  of  this  charge,  and  it  must  be  proved  to  your 
satisfaction,  just  as  any  other  material  fact  in  the  case  is  proved. 
The  intent  to  commit  murder  may  be  shown  by  direct  evidence  of 
the  intent ;  that  is,  by  the  express  confession  or  declaration  of  the 
accused  that  he  committed  the  alleged  assault  with  the  intent  to 
murder.  But  the  intent  to  commit  murder  may  also  be  proved  by 
the  acts  and  conduct  of  the  accused,  and  other  circumstances  from 
which  the  jury  may  naturally  and  reasonably  infer  the  intent  charg- 
ed. For  instance,  it  is  a  principle  of  law  that  every  man  must  be 
presumed  to  intend  the  natural  and  probable  consequences  of  his 
own  voluntary  and  willful  act,  so  that  from  the  use  of  a  deadly 
weapon  against  another  the  jury  may  infer  the  intent  to  commit 
murder,  unless  the  circumstances  of  the  case  satisfy  you  to  the  con- 
trary ;  such  intent,  as  we  have  said,  being  provable  by  and  inferable 
from  the  voluntary,  unlawful  use,  in  a  manner  or  under  circum- 
stances perilous  to  human  life,  or  directly  tending  to  great  bodily 
harm,  of  a  loaded  gun,  of  an  ax,  or  other  weapon  which  the  law  con- 
siders a  deadly  weapon,  or  of  any  other  instrument  or  missile  rea- 
sonably likely  to  take  human  life  when  so  used.** 

i  3072(2).     llllBOlS 

You  are  instructed  that,  to  constitute  the  offense  charged  in  this 
case,  the  intent  alleged  in  the  indictment  is  necessary  to  be  shown, 
but  direct  and  positive  testimony  is  not  necessary  to  prove  the  in- 
tent. It  may  be  inferred  from  the  facts  and  circumstances  shown 
by  the  evidence;  and  if  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  shooting,  as  alleged  in  the  indictment^ 
was  done  deliberately,  and  was  likely  to  be  attended  with  danger-  ^ 
ous  consequences,  the  malice  or  intent  requisite  to  make  out  this 
case  as  charged  will  be  presumed.*' 

§  3073.    Sufficiency  of  evidence  to  show  malice  aforethought 

The  jury  are  instructed  that,  if  you  believe  the  story  as  narrated 

by  the  two boys,  who  testified  as  witnesses,  is  true — ^that 

is,  that  the  defendant  went  up  the  fence  with  his  pistol;   that  he 
went  through  the  wire  fence,  and  went  out  in  the  wheat  field,  where 

was,  and  met  him,  first  hallooed  at  him,  placed  his  pistol 

upon  the  fence,  and  stopped  the  boys,  and  tjien  went  through  the 
wire  fence,  and  went  out  to  where  he  was,  and  struck  him  first  in 

28  State  y.  De  Paolo,  84  A.  213,  3  S7  Conn  r.  People,  6  N.  E.  463,  116 

Boyce,  176.  lU.  408, 

s«  State  ▼.  Lee,  74  A.  4, 1  Boyce,  IS. 
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the  mouth  with  his  left  fist,  and  at  the  same  time  tmdertook  to  fire 

upon  him  and  that  that  firing  was  prevented  by  the  action  of 

in  taking  hold  of  the  pistol,  and  it  went  off  into  the  ground* 
and  then  he  fired  at  him,  and  struck  him  in  the  side,  and  then  he 
fired  at  him  and  struck  him  in  the  back — you  have  a  state  of  facts 
which  would  authorize  you  to  say  that  the  killing  was  done  will- 
fully ;  and,  not  only  that,  but  to  say  that  it  was  done  with  malice 
aforethought,  because  that  state,  of  case,  if  that  be  true,  would  show 
the  doing  of  a  wrongful  act,  an  illegal  act,  without  just  cause  or 
excuse,  and  in  the  absence  of  mitigating  facts  to  reduce  the  grade 
of  the  crime.*' 

§  3074..    Sufficiency  of  evidence  of  conspiracy  to  murder 

I  3074(1).   Texas 

You  are  instructed  that,  if  you  should  believe  from  the  evidence 
that  there  was  a  conspiracy  to  commit  a  robbery,  as  before  ex- 
plained, and  that  the  same  was  so  undertaken,  and  that  said 

was  killed,  yet  if  you  have  a  reasonable  doubt  whether  such  general 
purpose  was  contemplated  and  assented  to  by  defendant,  or  whether 
it  was  done  (if  at  all)  with  his  knowledge,  and  in  furtherance  of 
a  comon  design  to  commit  said  offense;  or  if  you  have  a  reason- 
able doubt  of  defendant's  identity  as  one  of  the  persons  engaged  in 
such  robbery,  if  any,  or  if  you  have  a  reasonable  doubt  of  the  pres- 
ence of  defendant  at  the  robbery  (if  any)  at  the  time  thereof — in 
either  event  you  will  find  him  not  guilty.** 

§  3074(2).    WashiBfltoii 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  that 
the  state  has  proved  a  conspiracy  between  all  the  defendants  ta 
take  the  life  of  the  deceased,  and  that  they  did  so  take  the  life  of  the 
deceased,  then  you  are  charged  that,  in  considering  the  guilt  or 
innocence  of  the  defendants,  you  may  take  into  consideration  every 
act  and  declaration  of  each  member  of  the  conspiracy  in  pursuance 
of  the  original  concerted  plan,  and  with  reference  to  the  common 
object  which  has  been  given  in  evidence  before  you.  You  are  in- 
structed, as  a  matter  of  law,  that  the  evidence  and  proof  of  conspira- 
cy will,  in  general,  be  circumstantial;  and,  although  common  de- 
sign is  the  essence  of  the  conspiracy,  it  is  not  necessary  to  prove 
that  the  defendants  came  together,  and  actually  agreed  in  terms  to 
have  that  design,  and  precede  it  by  common  consent.*^ 

as  Allen  v.  U.  S.,  17  S.  Gt  154,  164  •«  State  y.  McCann,  47  P.  443,  16 

U.  S.  492,  41  L.  Ed.  528.  Wash.  248. 

2»  Nlte  V.  State,  54  S.  W.  763,  4i 
Tex.  Or.  R.  340. 
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§  3075.    SuiBciency  of  evidence  an  question  of  self-defense 

§  3075(1).    California 

The  jury  are  instructed  that  the  defendant  is  entitled  to  a  ver- 
dict of  acquittal  even  if  you  find  he  was  not  in  a  dazed  condition 

of  mind  when  he  shot  ,  but  was  in  full  possession  of  his 

reason  and  judgment,  if  you  also  find  from  the  evidence  that  he 
shot  defendant  under  an  honest  belief  that  he  was  then  in  danger 

of  great  bodily  injury  from  said  •. ;    and  defendant  would 

be  entitled  also  to  a  verdict  of  not  guilty,  if  the  evidence  creates 
a  reasonable  doubt  in  your  minds  as  to  whether  the  defendant  did 
or  did  not,  from  the  circumstances  and  the  situation  in  which  he 
then  was,  really  believe  that  he  was  then  in  danger  of  g^eat  bodily 
injury  from  said at  the  time  he  shot  him.'^ 

i  3075(2).    Okrahoma 

You  are  further  instructed  that  when  the  taking  of  a  life  is 
sought  to  be  justified  on  the  grounds  of  self-defense  it  is  not  in- 
cumbent upon  the  accused  to  satisfy  the  jury  that  the  killing  was 
justifiable,  but  if  the  evidence  on  that  question  is  sufficient  to  raise 
a  reasonable  doubt  in  the  minds  of  the  jury  as  to  whether  the  de- 
fendant was  justifiable,  then  the  defendant  is  entitled  to  an  acquit- 
tal, and  you  should  so  say  by  your  verdict.** 

§  3076(3).   South  Dakota 

The  court  instructs  vou  that  if  from  the  evidence  in  the  case 
you  believe  that  the  defendant  shot  and  killed  the  deceased,  and 
that  at  the  time  of  the  shooting  the  deceased  had  an  ax  or  other 
deadly  weapon,  and  a  conflict  took  place  between  the  deceased 
and  the  defendant,  and  you  have  a  reasonable  doubt  as  to  whether 
the  deceased  or  the  defendant  was  the  aggressor — that  is,  the  first 
to  do  an  overt  act  towards  the  other — ^you  should  give  the  defend- 
ant the  benefit  of  that  doubt.*® 

i  3075(4).    Utah 

The  jury  are  instructed  that  the  statute  provides  that  upon  a 
trial  for  murder,  the  commission  of  the  homicide  being  proved, 
the  burden  of  showing  circumstances  of  mitigation,  or  that  justify 
or  excuse  it,  shall  devolve  upon  defendant,  unless  the  proof  on  the 
part  of  the  prosecution  tends  to  show  that  the  crime  committed, 
if  there  was  one,  amounts  only  to  manslaughter,  or  that  the  de- 
fendant was  justifiable  or  excusable.  But  by  such  language  the 
statute  does  not  mean  that,  to  avail  himself  of  the  defense  of  self- 
defense,  the  defendant  is  required  to  establish  such  defense  by  a 

»i  People  V.  Shears,  65  P.  295,  133  "  State  v.  Stumbaugh,  132  X.  W.  . 

CaL  154.  666,  28  8.  D.  50. 

««  Horn  V.  State,  164  P.  683, 13  OU. 
Cr.  354. 
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preponderance  of  the  evidence,  or  the  greater  weight  of  the  evi- 
dence. It  means  that,  if  the  evidence  on  the  part  of  the  state  does 
not  tend  to  show  it,  then  the  defendant,  to  avail  himself  of  such 
defense  and  to  have  it  considered,  is  required  to  bring  forward 
some  evidence  which  tends  to  show  self-defense.  If  he  has  done 
that,  and  if  such  evidence  of  self-defense,  when  considered  in  con- 
nection with  all  the  other  evidence  in  the  case,  but  raises  a  rea- 
sonable doubt  as  to  defendant's  guilt,  or  if  it  but  raises  a  reason- 
able doubt  of  whether  the  defendant  did  or  did  not  act  in  self- 
defense,  then  you  should  acquit  him.** 

§  3076.     Sufficiency  of  evidence  as  to  whether  killing  acddental 

You  are  instructed  that  if  you  entertain  in  your  minds  a  doubt, 
reasonable  as  in  these  instructions  defined,  as  to  whether  or  not 
the  killing  of  deceased  was  accidental  or  occasioned  by  misfortune 
in  the  doing  of  a  lawful  act  by  lawful  means  with  usual  and  ordi- 
nary care  and  caution  and  without  any  unlawful  intent,  then  it  is 
your  duty  to  resolve  said  doubt  in  favor  of  the  defendant,  and  re- 
turn a  verdict  of  not  guilty .*• 

§  3077.    SufEciency  of  evidence  on  issue  of  insanity  of  accused 

f  3077(1).    Illinois 

The  jury  are  instructed  that  to  warrant  a  conviction  in  this 
case  it  is  incumbent  on  the  people  to  establish  by  evidence,  to  the 
satisfaction  of  the  jury,  beyond  all  reasonable  doubt,  the  exist- 
ence of  every  element  necessary  to  constitute  the  crime  charged. 
And  if,  after  a  careful  and  impartial  examination  of  all  the  evidence 
in  the  case  bearing  upon  the  question  of  sanity  or  insanity,  the 
jury  entertain  any  reasonable  doubt  of  the  sanity  of  the  defendant 
at  the  time  of  the  alleged  offense,  they  should  give  the  defendant 
the  benefit  of  that  doubt,  and  acquit  him." 

The  coiirt  instructs  the  jury,  as  a  matter  of  law  in  this  case, 
that  in  all  criminal  cases,  before  conviction  can  be  had,  the  jury 
must  be  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  is  guilty  in  manner  and  form  as  charged  in  the 
indictment;  and  in  order  to  sustain  the  defense  of  insanitv  it  is  not 
necessary  that  the  insanity  of  the  accused  be  established  by  a  pre- 
ponderance of  evidence.  If,  upon  the  whole  evidence,  they  enter- 
tain a  reasonable  doubt  as  to  the  sanity  of  the  accused,  they  must 
give  him  the  benefit  of  such  doubt  and  acquit  him.^ 

84  State  V.  Harris,  199  P.  145.  »t  Dacey  v.  People,  6  N.  E.  165, 116 

««  Kent  V.  State.  126  P.  1040,  8  Okl.       111.  666. 
Cr.  188.  38  Dacey  v.  People,  6  N.  B.  165, 116 

111.  565. 


§  3077(2)  INSTRUCTIONS  TO  JURIES  MM 

i  3077(2).    iHdlaaa 

The  jury  are  instructed  that  the  law  presumes  that  a  man  is  of 
sound  mind  until  there  is  some  evidence  to  the  ccmtrary.  In  pros- 
ecutions for  offenses  against  the  Criminal  Code,  an  accused  is  en- 
titled to  an  acquittal,  if  the  evidence  engenders  a  reasonable  doubt 
as  to  his  mental  capacity  at  the  time  the  alleged  offense  is  charged 
to  have  been  committed.  Evidence  rebutting  or  tending  to  rebut 
the  presumption  of  sanity  need  not,  to  entitle  the  defendant  to  an 
acquittal,  preponderate  in  f^ivor  of  the  accused.  It  will  be  suffi- 
cient if  it  raise  in  your  minds  a  reasonable  doubt.** 

I  3(^77(3).    Lonisiana 

The  jury  are  instructed  that  where  insanity  is  set  up  as  a  de- 
fense for  homicide,  it  must  be  established  by  the  defendant  to  the 
satisfaction  of  the  jury.  In  order  to  overcome  the  presumption  of 
sanity,  and  shield  the  defendant  from  legal  responsibility,  when 
he  relies  upon  his  insanity  as  an  excuse  for  his  criminal  act,  he 
must  establish  such  insanity  to  the  satisfaction  of  the  jury,  by  a 
preponderance  of  the  whole  evidence  in  the  case.** 

i  3077(4).    Mlchlgaa 

The  jury  are  instructed  that  it  is  incumbent  upon  the  people  to 
prove  beyond  a  reasonable  doubt  the  criminal  intent  with  which 
the  fatal  shot  was  fired,  and  the  respondent's  mental  capacity  for 
forming  an  intent  to  commit  the  alleged  crime.  If,  from  all  the 
evidence  in  the  case,  you  cannot  say  you  have  a 'moral  certainty 
that  on  the  night  of  the  shooting  the  respondent's  mind  and  dis- 
cretion was  sufficient  for  him  to  form  a  rational  intent  to  kill,  then 
respondent's  guilt  has  not  been  proved  to  you  beyond  a  reason- 
able doubt,  and  you  should  acquit." 

The  jury  are  instructed  that  if,  from  all  the  evidence  in  this  case, 
you  are  not  convinced  beyond  a  reasonable  doubt  that  on  the 
night  of  the  shooting  the  respondent  was  of  sound  mind  and  dis- 
cretion, and  was  capable  of  forming  a  criminal  intent,  you  should 
acquit** 

i  3077(5).    MIssonrt 

You  are  instructed  that,  to  establish  insanity  as  a  defense,  posi- 
tive or  dirbct  testimony  is  not  required,  nor  is  it  necessary  to  es- 
tablish this  defense  beyond  a  reasonable  doubt.  It  is  sufficient  H 
the  jury  is  reasonably  satisfied  by  the  weight  or  preponderance  of 
the  testimony  that  the  accused  was,  at  the  time  he  committed  the 
act,  incapable  of  distinguishing  between  right  and  wrong.** . 

»9  Guetlf?  ▼.  State,  66  tnd.  94,  82  «>  Peofde  v.  Muste,  100  N.  W.  455, 

Am.  Rep.  W.  137  Mich.  216. 

*o  state  v.  Lyons,  37  So.  800,  U3  *»  State  v.  Porter,  111  S.  W.  .'CO, 

La.  959.  213  Mo.  43, 127  Am.  St  Rep.  630. 

*i  People  v,  Mnste,  100  N.  W.  455, 
137  Mich.  216. 
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» 

The  jury  are  instructed  that  the  plea  of  insanity  or  imbecility  of 
mind  is  a  lawful  one  in  this  case,  and,  to  establish  the  insanity  or 
imbecility  of  the  defendant,  positive  and  direct  proof  of  it  is  not 
required  by  law,  and  to  entitle  him  to  an  acquittal  by  reason  of 
his  mental  insanity  or  imbecility  of  any  character  circumstantial 
evidence  which  reasonably  satisfies  your  *  minds  of  its  existence 
is  Sufficient.** 

i  3077(6).    Oklahoma 

You  are  instructed  that  the  defendant  has  interposed  as  one  of 
her  defenses  in  this  case  the  defense  of  insanity.  When  that  de- 
fense is  interposed,  the  burden  of  proof  is  upon  the  defendant,  un- 
less  the  evidence  on  the  part  of  the  state  be  sufficient  for  that  pur- 
pose, to  introduce  sufficient  evidence  to  raise  in  your  minds  a  rea- 
sonable doubt  of  her  sanity.  It  is  not  required  that  the  defendant 
shall  prove  her  insanity  to  the  satisfaction  of  the  jury  by  compe- 
tent evidence  beyond  a  reasonable  doubt,  or  by  a  preponderance 
of  the  evidence.  It  is  sufficient  if  she  introduce  sufficient  evidence 
to  raise  in  your  minds  a  reasonable  doubt  of  her  sanity,  and  when 
this  is  done  you  are  instructed  that  the  burden  of  proof  is  upon 
the  state  to  prove  such  a  state  of  sanity  on  the  part  of  the  defend- 
ant as  would  make  her  criminally  liable  by  competent  evidence, 
beyond  a  reasonable  doubt,  before  you  would  be  justified  in  con- 
victing the  defendant  of  the  crime  charged  in  the  information.*' 

§  3078.    Effect  of  confession 

i  3078(1).   Arkansas 

You  are  instructed  that,  although  you  may  find  from  the  evi- 
dence that  the  defendant  admitted  to  the  officers  and  others  that 

she  intended  to  kill when  she  shot  at  him,  still  you  cannot 

convict  her  of  assault  with  intent  to  kill  on  this  confession,  unless 
you  further  find  it  is  accompanied  with  other  proof  that  such  of- 
ifense  was  committed.** 

I  3078(2).    Florida 

The  jury  are  instructed  that  the  corpus  delicti  can  be  estab- 
lished by  circumstantial  evidence,  provided  it  is  sufficient  to 
convince  the  jury  to  the  exclusion  of  every  reasonable  doubt, 
but  it  cannot  be  proved  by  the  confession  standing  alone. 
But  if  the  confession,  taken  in  connection  with  all  the  circum- 
stances in  the  case,  convinces  you,  to  the  exclusion  of  every  rea- 
sonable doubt,  that is  dead;   that  he  died  by  criminaL;vio- 

lerice ;  that  the  defendant  unlawfully  killed  him,  from  a  premedi- 
tated design  to  effect  the  said 's  death ;  that  it  was  done  in 

*^  State  v.  Palmer,  61  S.  W.  651,  46  Davis  v.  State,  173  S.  W.  829, 115 

161  Mo.  152.  Ark.  566. 

"Roe  v.  State  (Cr.  App.)  191  P. 
104a 
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• 

said  county  bt '■ —  before  the  finding  of  the  indictment  herein — 

then  it  would  be  your  duty  to  find  the  defendant  gfuilty  of  murder 
in  the  first  degree,  as  charged  in  the  indictment  in  this  case.*' 

§  3079.     Circumstantial  evidence 

You  are  instructed  that  the  prosecution  claim  that  the  evidence 
in  this  case  is  made  up  of  a  chain  of  circumstances  and  facts,  or 
'links,  so  connected  together  that  they  lead  up  with  all  reasonable 
certainty  to  the  defendant's  guilt.  Gentlemen,  I  charge  you  that, 
in  order  to  convict  the  defendant  upon  this  class  of  evidence,  you 
must  be  satisfied  beyond  a  reasonable  doubt  that  each  material 
fact,  or  necessary  link,  in  the  chain,  has  been  proven,  and,  if  you 
have  any  reasonable  doubt  about  any  one  of  the  material  facts,  or 
links,  constituting  the  chain  of  circumstances,  then  you  should 
acquit  the  defendant.  To  illustrate,  the  first  material  fact  or  link  is 
death.  That  is  not  disputed.  Second,  death  by  violence  by  the 
hands  of  some  person.  That  is  disputed.  Third,  death  by  violence 
by  the  hand  of  the  defendant.  That  is  denied  by  the  defendant.  If 
you  have  any  doubt  of  whether  or  not  the  defendant  inflicted  any 
blow  on  the  deceased,  then  it  is  your  duty  to  acquit  him.  If  you 
have  any  doubt  that  the  blow  claimed  to  have  been  inflicted  by  the 
defendant  was  the  sole  cause  of  the  death  of  the  deceased,  it  is  still 
your  duty  to  acquit  him.** 

§  3080.    EfiFect  of  reasonable  doubt  as  to  degi'ee  of  offense  or  char- 
acter of  admitted  or  established  homicide 

§  3080(1).    Colorado 

The  court  instructs  the  jury  that  if  they  have  a  reasonable  doubt 
as  to  whether  the  defendant  is  guilty  of  manslaughter,  or  whether 
he  struck  the  blow  in  self-defense,  the  defendant  has  the  right  to 
the  benefit  of  such  doubt,  and  the  jury  should  acquit.** 

§  3080(2).    KMtuoky 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  defendant  is  guilty  of  murder  as 
set  out  in  instruction  No. ,  or  No. ,  or  is  guilty  of  man- 
slaughter, as  set  out  in  instructions  No.  ,  or  No.  , 

but  have  a  reasonable  doubt  of  which  offense  he  is  guilty,  murder 
or  manslaughter,  it  will  find  him  guilty  of  the  lesser  offense,  man- 
slaughter, and  fix  his  punishment  as  directed  in  instruction  No. 

80 

You  are  instructed  that,  if  you  shall  believe  from  the  evidence 

*T  Holland  v.  Stote,  22  So.  298,  39  *»  May  v.  People,  6  P.  816.  8  Cola. 

Fla.  178.  210. 

48  People  r.  McArron,  T9  N.  VV.  iH:t,  8o  Biggs  v.  Commonwealth,  175   S. 

121  Mich.  1.    See  People  v.  Stewart  W.  379,  164  Ky.  223,  Ann.  Cas.  1916A. 

(Mich.)  42  N.  W.  662,  1096. 
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beyond  a  reasonable  doubt  that  the  defendant  has  been  proven 

guilty  either  of  willful  murder  as  defined-by  instruction  No. 

above,  or  of  voluntary  manslaughter  as  defined  by  instruction  No. 
above,  but  shall  have  a  reasonable  doubt  from  all  the  evi- 
dence as  to  whether  the  defendant  be  guilty  of  willful  murder  or 
of  voluntary  manslaughter,  then  you  ought  to  find  him  guilty  of 
the  lower  offense,  volujitary  manslaughter." 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  has  been  proven  guilty  un- 
der instruction  No. or  No.  ,  yet  entertain  a  reason- 
able doubt  as  to  the  degree  of  the  offense,  then  you  will  find  him 
guilty  of  voluntary  manslaughter,  and  fix  his  punishment  at  con- 
finement in  the  penitentiary  for  a  term  of  not  less  than nor 

more  than years." 

You  ate  instructed  that,  if  you  have  a  reasonable  doubt  from 
the  evidence  of  the  defendant  having  been  proven  guilty,  you  will 
find  him  not  guilty.  Or,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  he  has  been  proved  guilty,  but  have  a  rea- 
sonable doubt  from  the  evidence  as  to  whether  he  has  been  proved 
guilty  of  willful  murder  as  charged  in  the  indictment  herein,  or  of 
the  lower  offense,  voluntary  manslaughter,  included  in  the  indict- 
ment herein,  you  will  find  him  guilty  of  such  lower  offense,  vol- 
untary manslaughter,  and  fix  his  punishment  as  stated  in  instruc- 
tion No. above,  for  voluntary  manslaughter.*^ 

You  are  instructed  that,  although  the  jury  may  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  deipndant  shot  and 
killed  deceased,  yet  if  you  have  a  reasonable  doiibt  as  to  whether 
the  defendant  has  been  proved  guilty  of  willful  murder,  as  defined 

in  instruction  No. ,  or  voluntary  manslaughter,  as  defined  in 

instruction  No. ,  you  should  find  the  defendant  guilty  o£  the 

crime  of  voluntary  manslaughter  and  fix  his  punishment  as  defined 
in  instruction  No. .** 

You  are  instructed  that,  although  you  may  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  has  been 
proved  guilty,  yet,  if  you  entertain  a  doubt  as  to  the  degree  of  her 
guilt,  you  should  give  her  the  benefit  of  the  doubt,  and  find  her 
guilty  of  voluntary  manslaughter,  as  defined  in  instruction  No. 


The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 

beyond  a  reasonable  doubt  that  the  defendant  has  been  proved 

81  Carnes  v.  Ck)mmon wealth,  142  S.  Ck>mmon wealth,    113  S.  W.  476,  1«^ 

W.  728,  146  Ky.  425.  Ky.  613. 

52  Gordon  v.  Commonwealth,  124  S.   '  »*  Keeton    v.    (commonwealth,    108 

W.  806,  136  Ky.  508.  S.  W.  315. 

8  8  Burns  r.  Commonwealth,  124  S.  »»  Steely  v.  Commonwealth,  112  S. 

W.  409, 136  Ky.  46S.    See  Gambrell  v.  W.  655,  129  Ky.  624. 
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guilty  of  murder  or  voluntary  manslaughter,  but  have  from  the  evi- 
dence a  reasonable  doubt  as  to  which  of  said  crimes,  if  either,  he 
is  guilty  of,  they  should,  in  that  event,  find  him  guilty  of  voluntary 
manslaughter.** 

{  3060(3).    Mississippi 

The  court  instructs  the  jury  that  although  they  may  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  defendant  did  Will- 
fully kill  deceased,  not  in  necessary  self-defense,  yet  if  a  reason- 
able doubt  arises  froni  the  evidence  whether  the  killing  was  pur- 
suant to  a  premeditated  design  or  from  sudden  heat  of  passion 
aroused  by  defendant  being  shot  at  by  deceased,  then  the  jury 
should  only  find  defendant  guilty  of  manslaughter,  and  not  mur- 
der." 

§  3080(4).     Missouri 

The  jury  are  instructed  that,  if  you  believe  from  all  the  evidence 
in  the  case  beyond  a  reasonable  doubt  that  the  defendant  is  guilty 
of  murder  in  the  first  degree  or  second  degree,  as  these  offenses 
have  been  defined  in  these  instructions,  but  have  a  doubt  as  tp  the 
degree  of  offense  of  which  the  defendant  is  guilty,  the  jury  will 
give  him  the  benefit  of  such  doubt  and  find  him  guilty  of  the  lesser 
offense.^' 

§  3080(5).   Oklahoma 

You  are  instructed  that  if  from  the  evidence  you  are  satisfied 
beyond  a  reasonable  doubt  that  the  defendant  is  guilty  of  murder 
or  of  manslaughter  in  the  first  degree,  but  have  a  reasonable  doubt 
as  to  which  of  stid  offenses  he  is  guilty,  then  you  must  give  him 
the  benefit  of  the  doubt,  and  not  find  him  guilty  of  a  higher  offense 
than  manslaughter  in  the  first  degree.** 

i  3080(6).    Toxas 

You  are  instructed  that  if  you  have  a  reasonable  doubt  as  to 
whether  the  killing  was  accidental  or  not^  you  will  give  the  de- 
fendant the  benefit  of  such  doubt  and  acquit  him.  If  you  believe 
that  the  defendant  killed  the  deceased,  but  have  a  reasonable  doubt 
as  to  whether  or  not  he  intended  to  kill  him,  or  whether  the  de- 
fendant knew  at  the  time  that  he  drew  the  gun  on  the  deceased,  if 
he  did  so,  that  the  gun  was  loaded,  or  that  the  gun  was  cocked,  you 
will  give  the  defendant  the  benefit  of  such  doubt  and  acquit  him.*^ 

You  are  instructed  that  if  you  have  in  your  minds  a  reasonable 
doubt  as  to  whether  the  defendant  is  guilty  of  murder  in  the  first 
degree,  you  will  find  him  not  guilty  of  that  offense.    Then,  if  you 

o«  Watklns  v.  Commonwealth,  97  S.  »»  Brantley  v.  State,  175  P.  51,  15 

W.  740,  123  Ky.  817.  ■  Okl.  Cr.  6. 

67  Beasley  v.  State,  8  Sa  234,  (>4  «o  Windham  v.  State,  173  S.  W.  661, 

Miss.  518.  76  Tex.  Cr.  R.  209. 

s8  state  Y.  Anderson,  86  Mo.  309. 
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have  in  your  minds  a  reasonable  doubt  as  to  whether  he  is  gfuilty 
of  murder  in  the  second  degree,  you  will  find  him  not  guilty  of  that 
offense.  And  if  you  have  in  your  minds  a  reasonable  doubt  as  to 
whether  or  not  he  is  guilty  of  negligent  homicide  in  the  first  de- 
gree, or  negligent  homicide  in  the  second  degree,  then  you  will 
acquit  him  and  say  by  your  verdict,  "Not  guilty."  •^ 

You  are  instructed  that  if,  from  the  evidence  you  believe  beyond 
a  reasonable  doubt  that  the  defendant  is  guilty  of  some  degree  of 
murder,  but  have  a  reasonable  doubt  as  to  whether  the  killing  was 
committed  upon  express  or  implied  malice,  then  you  must  give 
the  defendant  the  benefit  of  the  doubt,  and  in  such  case,  if  you 
find  defendant  guilty,  it  could  not  be  of  a  higher  grade  of  offense 
than  murder  in  the  second  degree.  If  from  the  evidence  you  be- 
lieve beyond  a  reasonable  doubt  that  defendant  is  guilty  of  some 
grade  of  culpable  homicide,  but  have  a  reasonable  doubt  whether 
the  offense,  if  any,  is  murder  in  the  second  degree  or  manslaughter, 
you  must  give  him  the  benefit  of  the  doubt,  and,  if  you  find  him 
guilty,  it  could  not  be  of  a  higher  grade  of  offense  than  manslaugh- 
ter. If  from  the  evidence  vou  have  a  reasonable  doubt  that  de- 
fendant  is  guilty  of  manslaughter,  find  hipi  not  guilty.** 

The  jury  are  instructed  that,  if  from  the  evidence  you  are  sat- 
isfied beyond  a  reasonable  that  the  defendant  is  guilty  of  murder, 
hut  have  a  reasonable  doubt  whether  it  was  committed  upon  ex- 
press or  implied  malice,  then  you  must  give  the  defendant  the  ben- 
efit of  such  doubt,  and  not  find  him  guilty  of  a  higher  grade  than 
murder  in  the  second  degree,  if  from  the  evidence  you  believe  he  is 
^ilty  of  any  offense.** 

You  are  instructed  that,  should  you  believe  that  the  said  pistol 
was  discharged  by  the  defendant,  but  have  a  reasonable  doubt  as  to 
whether  the  same  was  discharged  accidentally,  you  will  find  the 
defendant  not  guilty.** 

§  3081.    Effect  of  reasonable  doubt  as  to  aiding  and  abetting  by  de- 
fendant 

i  3081(1).   Alabama 

The  court  charges  the  jury  that  even  if  you  find  from  the  evi- 
dence that  defendant  and  his  associates  acted  illegally  and  ma- 
liciously in  what  they  did,  with  the  same  end  in  view,  yet,  unless 
you  are  satisfied  from  the  evidence  beyond  a  reasonable  doubt,  and 
to  a  moral  certainty,  that  their  acts  were  done  pursuant  to  a  mutual 
agreement,  you  should  not  convict  the  defendant,  unless  you  believe 
from  the  evidence  beyond  a  reasonable  doubt,  and  to  a  moral  cer- 

•1  HUl  V.  State,  168  S.  W.  864,  74  •»  Mingo  v.  State,  133  S.  W.  882.  61 

Tex.  Cr.  R.  481.  Tex,  Cr.  R.  14. 

•2  Alexander  v.    State,  138  S.  W.  ««AlirareBy.  State  (Cr.  App.)  5S  S. 

721, 63  Tex.  Or.  R.  102.               •  W.  1013.  ' 
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tainty,  that  defendant  inflicted  the  fatal  wound,  or  aided  and  abet- 
ted whoever  did  inflict  it;  and  if  you  have  a  reasonable  doubt  of  de- 
fendant's guilt,  under  the  rules  above  stated,  you  should  acquit 
the  defendant.** 

I  3081(2).    California 

The  court  instructs  the  jury  that,  if  there  exists  in  your  minds  a 
reasonable  doubt  as  to  whether  the  defendant  shot  and  killed  the 
deceased,  then  you  shall  find  defendant  not  guilty,  unless  you  are 
convinced  from  the  evidence  to  st  moral  certainty  and  beyond  a 
reasonable  doubt  that  the  defendant  aided  and  abetted,  or  advised 
and  encouraged  another  in  the  commission  of  the  crime.  In  this 
connection  you  are  instructed  if  you  befieve  from  the  evidence  that 

the  deceased  was  unlawfully  killed  by ,  and  there  exists  in 

your  minds  a  reasonable  doubt  as  to  whether  the  defendant  aided 
and  abetted,  or  advised  Kiid  encouraged  the  commission  of  the 
crime,  then  your  verdict  must  be  not  guilty .•• 

K.    Form  of  Verdict  and  Punishment 

§  3082.    Form  of  verdict 
8  3082(1).    United  States 

In  concluding  this  charge,  your  attention  is  directed  to  the 
form  of  verdict  which  you  may  return.  In  cases  of  this  character 
the  law  mercifully  provides  that,  "when  the  accused  is  found  guilty 
of  the  crime  of  murder,  the  jury  may  qualify  their  verdict  by  add- 
ing thereto,  'without  capital  punishment';  and  whenever  the  jury 
shall  return  a  verdict  qualified  as  aforesaid,  the  person  convicted 
shall  be  sentenced  to  imprisonment  at  hard  labor  for  life."  Hence, 
if  you  find  the  defendant  guilty  of  murder,  and  wish  to  add  the 
qualification  mentioned  to  your  verdict,  you  will  return  it  in  the 

following  form :   "We,  the  jury,  find  the  defendant, ,  guilty 

of  murder,  as  charged  in  the  indictment,  without  capital  punish- 
ment." If,  however,  you  do  not  wish  to  add  the  qualifying  words, 
"without  capital  punishment,"  your  verdict   should   be   simply: 

"We,  the  jury,  find  the  defendant,  ,  guilty  of  murder,  as 

charged  in  the  indictment."  Under  the  latter  form  of  verdict,  the 
death  penalty  necessarily  attaches.  If  you  conclude  that  the  de- 
fendant is  not  guilty  of  murder,  but  is  guilty  of  manslaughter,  your 
verdict  shoulcf  be  as  follows :    "We,  the  jury,  find  the  defendant, 

,  not  guilty  of  murder,  but  guilty  of  manslaughter."    And, 

if  you  find  that  he  is  not  guilty  of  either  offense,  murder  or  man- 
es Liner  V.  State,  27  So.   438,  124  ««  People  v.  Verduzco,  110  P.  970, 
Ala.  1.                                                         13  Cal.  App.  789. 
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slaughter,  you  will  say:     "We,  the  jury,  find  the  defendant  not 
guilty."  •» 

i  3062(2).    Colorado 

You  are  instructed  that  if  you  find  the  defendant  guilty,  and  also 
find  that  the  homicide  was  deliberate  and  premeditated,  the  form, 
of  your  verdict  will  be;  "We,  the  jury,  find  the  defendant  guilty 
in  manner  and  form  as  he  is  charged  in  the  indictment,  and  we 
find  that  the  killing  was  deliberate  and  premeditated."  If  you 
find  that  the  defendant  is  guilty  of  murder,  but  do  not  find  or 
indicate  that  the  killing  was  committed  with  deliberation  or  pre- 
meditation, the  form  of  your  verdict  will  be:  "We,  the  jury,  find 
the  defendant  guilty  in  manner  and  form  as  he  is  charged  in  the  in- 
dictment." •• 

You  are  instructed  that,  if  you  find  the  defendant  guilty  of  man- 
slaughter, the  form  of  your  verdict  will  be:  "We,  the  jury,  find 
the  defendant  guilty  of  manslaughter."  If  your  verdict  is  in  favor 
of  the  defendant,  its  form  will  be:  "We,  the  jury,  find  the  defend- 
ant not  guilty."  And,  in  either  case,  your  verdict  will  be  signed  by 
one  of  your  number  as  foreman.*® 

§  9082(3).    Mltsourt 

The  court  instructs  the  jury  that,  if  they  find  the  defendant 
guilty,  their  verdict  may  be  in  the  following  form:  "We,  the  jury, 
find  the  defendant  guilty  of  murder  in  the  first  degree,  in  manner 
and  form  as  charged  in  the  indictment."  '• 

i  3082(4).    84Nrtb  Carolina 

You  are  instructed  that,  if  you  find  the  defendant  guilty  as 
charged,  the  form  of  your  verdict  will  be  as  follows:  If  you  find 
the  defendant  guilty  of  murder,  "We  find  the  defendant  guilty  of 
murder,"  and  sign  your  name  as  foreman.  If  you  find  him  guilty 
of  murder,  and  if  you  find  there  are  extenuating  circumstances  and 
wish  to  recommend  him  to  the  mercy  of  the  court,  "We  find  him 
guilty  of  murder  and  recommend  him  to  the  mercy  of  the  court." 
A  verdict  of  "guilty"  without  recommendation  will  mean  that  he 
is  to  suffer  death  by  electrocution.  With  recommendation  to  the 
mercy  of  the  court  will  of  itself  change  the  penalty  from  electro- 
cution to  life  imprisonment.  If  you  find  the  killing  was  felonious, 
but  not  a  malicious  killing,  done  in  sudden  heat  and  passion  upon 
sufficient  legal  provocation,  the  form  of  your  verdict  will  be,  "We 
find  the  defendant  guilty  of  manslaughter,"  the  punishment  for 
which  is  from to years  in  the  discretion  of  the  court 

•7  United   States  v.  Lewis  (0.  0.  ••  May  V.  People,  6  P.  816,  8  Colo. 

Tex  ^  111  F  630  210 

•s  May  v.*  People,  6  P.  816,  8  Colo.  7o  state  v.  Howell,  23  S.  W.  263, 

210.  117  Mo.  307. 
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I 

— for  not  longer  than years  and  not  less  than years. 

li  you  find  either  that  his  plea  of  self-defense  is  well-founded,  that 
he  has  established  it  not  beyond  a  reasonable  doubt,  but  by  the 
greater  weight  of  the  evidence,  find  him  not  guilty J^ 

'S  3083.    Same — ^Where  defense  of  insanity  is  set  up 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
<iefendant  is  not  guilty  otherwise  than  on  the  ground  of  insanity, 
the  form  of  the  verdict  viH  be:  "We,  the  jury,  find  the  defendant 

not  guilty.    ,  Foreman."    If  you  find  the  defendant  not  guilty 

on  the  ground  of  insanity  or  imbecility,  and  that  he  is  insane  at  the 
present  time,  the  form  of  the  verdict  will  be:  "We,  the  jury,  find 
the- defendant  not  guilty,  on  the  ground  of  insanity,  and  we  fur- 
ther find  that  he  has  not  recovered  from  such  insanity.    , 

Foreman."  If  you  find  the  defendant  not  guilty  on  the  ground  of 
insanity,  and  that  he  has  recovered  from  such  insanity,  the  form 
of  the  verdict  will  be :  "We,  the  jury,  find  the  defendant  not  guilty 
on  the  ground  of  insanity,  and  we  further  find  that  he  has  recovered 
from  such  insanity.    ,  Foreman."'* 

The  court  instructs  the  jury  that  if  they  find  the  defendant  not 
guilty,  on  the  ground  that  he  was  insane  at  the  time  of  the  commis- 
sion of  the  homicide  charged,  they  will  so  state  in  their  verdict,  and 
they  will  also  state  whether  the  defendant  has  entirely  and  perma- 
nently recovered  from  such  insanity.'* 

§  3084.    Province  of  jury  in  determining  pimishment 

I  3064(1).   California 

The  court  instructs  you  that  if  the  jury  in  this  case  should  find 
the  defendant  guilty  of  murder  in  the  first  degree,  and  they  also 
shall  find  the  further  fact  that  there  is  some  extenuating  fact  or  cir- 
cumstance in  the  case,  it  is  within  their  discretion  to  pronounce 
such  a  sentence  as  will  relieve  the  defendant  from  the  extreme  pen- 
alty of  the  law.  The  Penal  Code  invests  a  jury  in  a  criminal  case 
for  murder  with  this  discretion,  but  the  discretion  is  not  an  arbi- 
trary one,  and  is  limited  to  determining  which  of  two  punishments 
shall  be  inflicted,  and  is  to  be  employed  only  when  the  jury  is  sat- 
isfied that  the  lighter  penalty  should  be  imposed.  If  the  evidence 
shows  the  defendant  to  be  guilty  of  murder  in  the  first  degree,  bui 
does  not  show  some  extenuating  fact  or  circumstance,  it  is  the 
duty  of  the  jury  to  find  a  simple  verdict  of  murder  in  the  first  de- 
gree, and  leave  with  the  law  the  responsibility  of  affixing  the  pun- 
ishment.'* 

71  State  T.  Hardin*  103  a  E3.  B67,  ts  state  y.  Duestrow,  38  S.  W.  Ti&i, 

114  S.  O.  280.  137  Mo.  44. 

7  2  State  V.  Palmer,  61   S.  W.  651,         74  People  v.  Rogers,  126  P.  143, 1U3 

161  Mo.  152.  Cal.  476, 
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The  court  instructs  the  jury  that,  if  you  believe  from  the  Evidence 
beyond  a  reasonable  doubt  that  the  defendant,  in  ■  ■  county, 
and  before  the  findmg  of  the  indictment,  did  willfully,  feloniously, 
and  of  his  malice  aforethought,  not  in  his  necessary  or  reasonably 
apparent  necessary  self-defense,  shoot  and  kill  — — .,  you  should 
find  him  guilty  of  willful  murder  as  charged  in  the  indictment,  and 
fix  his  punishment  at  death  or  at  confinement  in  the  state  peniten- 
tiary for  life,  in  your  discretion.'*  ■•  i    ' 

■ 

§  3084(2).    Kentuoky 

You  are  instructed  that,  if  you  find  the  defendant  guilty  of  will- 
ful murder,  as  charged  in  the  indictment  herein,  you  will  fix  his 
punishment  at  death  or  confinement  in  the  penitentiary  of  this  state 
for  life,  in  your  discretion  according  to  the  proof.  If  you  find  the 
defendant  guilty  of  voluntary  manslaughter  included  in  the  indict- 
ment herein,  you  will  fix  his  punishment  at  confinement  in  the  pen- 
itentiary of  this  state  for  a  period  of  not  less  than nor  more 

than  years,  in  your  discretion  according  to  the  proof.     If 

you  find  the  defendant  not  guilty,  you  will  say  so,  and  no  more.'* 

The  jury  are  instructed  that,  if  you  find  the  defendant  guilty  of 
willful  murder,  either  under  the  second  or  third  instructions,  you 
will  fix  his  punishment  at  death,  or  at  confinement  in  the  state 
penitentiary  for  life,  in  your  discretion,  according  to  the  proof.  If 
you  find  the  defendant  guilty  of  voluntary  manslaughter,  under  ei- 
ther the  second  or  third  instructions,  you  will  fix  his  punishment 
at  confinement  in  the  state  penitentiary  for  a  period  of  not  less 
than  nor  more  than  years,  in  your  discretion,  ac- 
cording to  the  proof.  If  you  find  him  not  guilty,  you  will  say  so, 
atnd  no  more." 

§  3084(3).    Oklahoma 

The  court  instructs  the  jury  that  the  punishment  fixed  by  law 
for  the  offense  of  murder  is  death,  or  imprisonment  in  the  state 
prison  for  life,  in  the  discretion  of  the  jury.  The  punishment  for 
manslaughter  in  the  first  degree  is  imprisonment  in  the  state  prison 
for  any  term  not  less  than years.'* 

§  3085.     Specifying  degree  of  offense  and  assessing  punishment 

The  court  instructs  the  jury  that  if  you  find  the  defendant  guilty 
of  murder  or  of  manslaughter  in  the  first  degree,  you  will  state  in 
your  verdict  of  which  offense  you  so  find  him  guilty,  and  you  may, 
if  you  see  fit,  assess  his  punishment  therefor,  as  such  punishment 

7  6  Taylor  v.  Commonwealtb.  IHS  S.  tt  Gftrnbrell  v.  0)ZDinonwealtb,  113 

W.  1087, 172  Ky.  136.  S.  W.  476.  130  Ky.  613. 

T«  BnrnR  v.  Commonwealth,  ISi  S.  ^s  Brantley  v.  State,  175  P.  61,  15 

W.  409.  136  Ky.  468.  Okl.  Cr.  6. 
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is  stated  in  paragraph  No. '• —  of  these  instructions.    If  you  find 

a  verdict  of  guilty  of  either  of  said  offenses,  and  fail  to  agree  on 
the  punishment  therefor,  then  simply  say  by  your  verdict  that 
you  find  the  defendant  guilty,  naming  the  offense,  and  that  you 
leiave  the  punishment  to  be  fixed  by  the  court,  except  if  you  find 
him  guilty  of  murder,  then  the  jury  must  fix  the  punishment.'* 

T»  BranUey  v.  State,  175  P.  51,  15  Okl.  Cr.  Q. 
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